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MR. JUSTICE RAJAGOPALA AYYANGAR’S RETIREMENT. 


Mr. Justice Rajagopala Ayyangar has retired after a tenure of just over six years 
on the Bench.’ It looks as if it was only the other day that. he became a Judge, but 
the march of time has been relentless and the services of an able Judge will no longer 
be available to the High.Court. When he was raised to the Bench in 1953 it was an 
obvious choice. ` No other person in recent time was so richly or so abundantly equip- 
ped as he was for the discharge of the duties of his high office, After a bright career 
at the Law College he was apprenticed to the late Mr. T. R. Venkatarama Sastriar. 
-His close association with leaders like him and Sir Alladi Krishnaswami Aiyar in 
-many noteworthy and important cases brought to him valuable experience and enabl- 
ed him to acquire proficiency in the different branches of the law. It was also res- 
ponsible for his interest in and intimate contact with Constitutional Law resulting 
in his writing an able commentary on the Government of India Act, 1935. He 
built up a good practice both in Madras and in Delhi and appeared on many occa- 
sions both in the Federal Court and later on in the Supreme Court, Thorough 
grasp of facts, arguments packed with close reasoning, and sober and lucid presen- 
tation marked his advocacy. His temperament and character also were such as to 
fit him for the post of a Judge. He had patience, courtesy and reserve. When 
therefore he was elevated to the Bench his appointment was widely acclaimed. 


Mr. Justice Rajagopala Ayyangar has fully justified the expectations. His 
judgments make cogent and lucid reading. In Thangavelu v. Commissioner of Policet, 
he pointed oùt that the running of a brothel is not a use of property guaranteed by 
the Constitution, noris it a business the right to carry on which, is guaranteed by 
Part III of the Constitution ; that a license is granted to carry on a business within 
the law, and where the law is transgressed in the manner of running the business, it is 
the inherent right of the authority granting the license to cancel it. In Abdul Ghaffoor 
‘Sahib v. Election Commissioner? he laid down that an Election Tribunal has no jurisdic- 
tion to declare a. person who obtained a minority of votes as duly elected, without 
a finding that the majority of votes, of the returned candidate are invalid. In C. D. 
Wenkataraman, In re3, he declared that the existence of an alternative remedy does not 
bar jurisdiction under Article 226 and that what counts is its reality, adequacy and 
effectiveness. The learned Judge was fully alive in his judgments to the need to 
apply the law with reference to the spirit of the tumes and the changing facets of life 
-and not in'a-dull or méchanical way. In Soundararaja Iyer v. Sub-Collector*, he observed 
that in determining whether a restriction imposed on the right to hold and enjoy 
property by a statute is reasonable, the antecedent history is certainly relevant in 
considering what society considers proper,and therefore what the legislature could 
treat as reasonable, and that the economic pattern envisaged by the two five-year 
L grosa) 1 MLJ. 220. ; : g (1957) 1M.LJ. 26. ; L i 
1956) 2 M.L.J. 284. 4 (1957) 1 M.L.J. 307. ` 
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` plans could also be justifiably regarded. In Abdul Khader v. Messrs. Consolidated Coffee 
Estates Ltd.,5 he held that the industrial law has to function on the framework and 
basis of a social order which in great part rests on the sanctity and enforceability of 
obligations freely and voluntarily undertaken, that it is wrong to assume that before* 
the Industrial Tribunals the obligations.of the employers alone exist and that it is a. 
tabula rosa so far as the workmen are-concerned, and that the proper approach is to 
proceed on the basis of contractual obligations relieving the workmen of their strict- 
ness where the result achieved would-be harsh and one to which the workmen would. 
not have agreed had*they been’in a position to.bargain on equal terms with the 
employer. The learned Judge’s expositions are vivid and marked by realism. In. 
. -Mysore Spinning. and.Manufacturing Co..v..Deputy Commercial. Tax. Officer®, he said: “An 
unconstitutional law has a factual existence but is frozen and is incapable of enforce- 
ment by reason of its contravening the Constitution. When, however, the constitu- 
tional ban ceases to operate and the fetters, whose existence rendered that law mori- 
‘Bund, are removed, the law which therefore was; 86 to speak, in‘a state of hibernation 
springs into activity’’.. In some of his judgments scholarly elucidations on various. 
matters are to be found. Thus Zamorin of Calicut v. Estate Duty Controller? contains 
a learned analysis of the position of a sthani in Malabar, and Narayanaswami Naidu v. 
Krishnamurthi®, constitutes a highly informative exposition onthe development of 
public corporations and their powers. ; : . 
_ Mr. Justice Rajagopala Ayyangar’s judicial work has-in a large measure been. 
“concerned with writ matters, taxation and company law problems, and constitutional 
questions. In every branch of the law the learned Judge las ‘been equally at home.. 
‘The worth of a Judge is really measured by the good-will he has -been able to gain 
from the Bar and the satisfaction he has been able to give to its members by the quali- 
‘ty of his judicial work and the manner in which he has functioned as a Judge. Judg- 
‘ed by such a test, it may, with confidence, be stated that Mr.: Justice Rajagopala 
' “Ayyangar has done well. He is still vigorous and very alert and can give many more 
years of valuable service in whatever sphere of work he is called upon to serve. It is. 
‘to be hoped that his services will be fully availed of and utilised. 


SUPREME COURT’S OBSERVATIONS ON. 
_§. 162, CRIMINAL PROCEDURE CODE 


Need for urgent Amendment 
ee By 
N. Ramaswamt IYENGAR. B.A., B.L. Advocate,, Madurai. 


The Judgment of the Supreme Court in Tahsildar Singh v. State of Uttar Pradesh? 
has by a majority of four Judges against two held that questions,relating to omissions. 
in the statements recorded during investigations by the Police Officers should not be: 
“put in cross-examination under section 162, Criminal Procedure'Code and they have 
‘given three instances of exception in which by fiction.such omissions can be deemed. 
to form part of the recorded statements for which they have added three illustrations. 
The majority of Judges have definitely ruled out other omissions even if they relate 
to relevant and vital particulars. On the other hand, the two dissenting Judges have 
definitely held that “relevant and material omissions amount to vital contradictions. 
which can be established by cross-examination and confronting -the witness with. 
his previous statement—we cannot see why a question of the nature of cross- 
examination regarding an omission with respect.to a matter which the witness omit- 
ted to make in his previous statement and which if made would have been recorded 
cannot be made—Not only is it the right of the accused to shake the credit of the 
witness but it is also the duty of the Court trying an accused to satisfy itself that the 


Be (1658) PML Oe on ote (1959) S.G]: 1042-:-(1959) M.L.J. (Crl.) 
68 (1957) 2 M.L.J. 167. as : _ 759: (1959) 2 M.L.J. (S.C.) 201 : (1959) > 
7. (1957) 2 M.L.J. 226. PL s An. W.R. (S.G.}) 2015 | Ba 


8. (2958) 1 M.L.J. 367. 
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- witnesses, are reliable. . If the section is construed too narrowly the right it confers 
will cease to. be of-any real protection to the accused and the danger of its becoming 
an impediment to effective cross-examination on behalf of the accused is apparent.” 


In coming to.their conclusion the majority of Judges held that in section 145 of 
the Evidence Act, clause (2) alone applies with reference to section 162 of Criminal 
-Procedure Code while the dissenting Judges assert that both the clauses of section 145 
of the Evidence Act would apply. It is submitted thatin actual practice in Madras, 
-questions relating to omissions on vital matters have been normally permitted hitherto. 
and I may also add that the specific question concerned in the present case namely 
whether the witness had stated before the police about the presence of gaslight 
` at the scene may have been allowed just as the Allahabad High Court had also held 
in this case. It is evident that the existence ofa gaslight is an important piece of 
evidence to prove the possibility-of clear and definite identification by witnesses to the 
occurrence during night and the investigating officer who is not a mere ‘‘machine”’ or 
a “dictaphone” should consider the existence of a light as a vital and relevant fact and 
therefore question the witnesses about Héw he could identify the assailants and if the 
witnesses had given an answer it should have been recorded in the statement given 
by witnesses. The- absence of such. a statement should’ necessarily mean that the 
witnesses did not mention it during investigation and though such an omission cannot 
come within the meaning of the word contradiction as now decided by the Supreme 
Court, it has to. be-recognised that there should be created a legal basis for putting: 
` such, vital questions in the interests of ‘justice and for benefit of the accused. An 
' amendment by adding another proviso; to section 162, Criminal Procedure Code, for 
permitting questions relating to omissions on relevant and vital matters can alone 
Statisfy the need. ; : è 


The dissenting Judges while holding that both the clauses of section 145, Evidence 
Act, would apply and also that omissions relating to vital matters should be permitted, 
say that in the present case.the form in which the questions were put was not correct. 
They observe that the witness should be told what he had stated to the police and 
asked to explain the omission in order that what is.elicited may be a contradiction. 
I respecifully submit that there is a danger in certain cases when the witness is told 
what he has said. In a case where there are two accused charged with having stab-. 
bed the deceased each once, and the witness has spoken of A-1 alone to the police 
and now speaks of A-2 alone, if what he has said to police about A-1 is asked it will 
be detrimental to A-1 and the witness may add about A-1 also in evidence. What: 
is absolutely necessary for A-2 is only to establish that implication about him is a. 
later development. It is submitted that questions should be permitted to elicit an 
answer that the witness did not mention about A-2 to the police. The investigating- 
officer has to be questioned whether the witness told him about A-2. If it is a matter- 
of vital importance, the investigating officer has to admit that the witness did not say 
so as indeed he should say with respect to A-2. It is for the Court to decide as to 
which is vital and relevant and which not. The contradictions between the statements. 
‘of the witness and investigating officer should be permitted to be elicited irrespective 
of whether the evidence of the witness is ifso facto a contradiction to what is actual-- 
ly found in the recorded statement. Questions should be permitted to establish a 
contradiction. The theory of three instances added by way of fiction may, it is sub- 
mitted, give rise to difference of views in practical application. It cannot be denied 
that omissions on relevant and vital matters should be permitted for a just decision in 
the case. The prosecution may also be in a disadvantage under the present judg- 
ment by their not being able to avail themselves of the new amendment by putting 
questions to prosecution witnesses when some of them turn hostile and give answers 
deliberately to help the defence leading to private defence or even alibi. 


I wish to state that statements are now being recorded in the first person and as 
far as practicable in the language of the witness. The investigating officers tare 
taking care to elicit important details and hence there will be no prejudice caused by 
omissions being elicited. 
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-"°_ It is submitted that one cannot question the legality of the judgment and on the 
facts of this case there cannot be a different finding. The non-admission of the 
questions has not prejudicially affected the accused in this case but the far-reaching 
consequences in applying the principles laid down therein in practical conduct of 

cases have to be considered by the legislature and in view of the emphatic expression 
of opinion by the two dissenting Judges taken along with what has been the invariable 
-practice all these years, it is submitted that an amendment by way of addition of a 
proviso to section 162, Criminal Procedure Code, should be added to the effect that 
-omissions on relevant and vital matters shall be permitted to be elicited during cross- 
examination. ` e 


I humbly appeal to the Government and individual members of the Parliament 
-to consider the suggestion and enact the necessary amendment for the purpose 
‘of rendering justice. A quick move is necessary since it is a matter of gréat 
importance in the trial of all criminal cases every day. i 





LEGAL PRACTITIONERS BILL, 1959. 
Joint Committee’s Press Communique. 


The Joint Committee on the Legal Practitioners Bill, 1959, met under .the 
‘Chairmanship of.Shri GC. R. Pattabhi Raman, M. P., on Friday the 18th Decem- - 
ber, 1959 and decided that Bar Councils, assgciations and individuals desirous of 
submitting memoranda on the Bill for the consideration of the Committee should 
send 55 copies of each memorandum so as to reach the Secretary, Lok Sabha 
Secretariat, Parliament House, New Delhi, on or before 15th January, 1960. 
The Bill was -published in Part II, Section 2 of the Gazette of India, Extra- 
-ordinary, dated the 19th November, 1959. f eo 


The Committee will meet next on January 25, 1960. 


pen? mbH MANDRA AW JOURNÄL. 
SRI K. VEERASWAMI. 
Judge-designate of the Madras High Court. 
Sri K: Veeraśswami, ‘Advocate’ and “Government Peider, : Madfas thas been 
appointed a as a | permanent Judge of the Madras High Court and he will be assuming 


charge of his ' few “office i in ‘tbe’ ‘third “week of: ‘February, ‘1960... te isà signal Honour 
conférréd ‘on him, i in? -Yecognition, ‘of’ his: “merit, of whictr He. ‘and the” youriget 


generation of the’ ‘Hat ‘could’ feel legitiniately: ‘proud. | a ae 


a B- : 
Ai Born 3 in “foray in a ; traditional family $ of agriculturist landowners, he gidddated. 
from, the Ameriga, Goleg, Madurai, and passed out. of, the: Law r College, “Madras, 


s Choe 





of, the “Madras, Bar, anh -continued . ‘to " work. as x his. ‘junior, “after enrolment ai as an 
Advocate, ; in. BEE till, the cis retired, as- Adyoegie-General’ of Madras i in the, 


to his piesent appointmiént.:'Duting the ygars F hiş i Assistant aa 
Pleader:and latkr ás: Additional Government. Pleader. he;had the unique opportunity 
ofi r igettig. thoroughly familiar -with-almost, all. the, Statutes; rules. and. ordets,. ang 
of-:handling:a . variety. of cases;; ‚known; for their. complex. facts : -ands, ; intricacies, 
of law. It could truly be said that he has almost grown with’ the develops, 
ment of the lawin several fields, like Constitution, Sales-tax, Motor _Transport, 
Municipal and Local Bodies and several other” “ajot : laid": minot ‘std fates, 
Appearing as he did on behalf of the State in several writ proceedings that marked 
the immediate post-Constitution period, he has probably handled more cases, both 
complex and varied, than any other. He could almost repeat from memory the 
history of many of the recent statutes, how they were shaped or re-shaped in the 
course of years, and we are sure this hard and great experience will stand him in 
good stead in his present assignment. 

Courteous and polite, almost to a fault, Sri Veeraswami is never known to 
have been harsh to any one. Soft but firm in his voice his advocacy was incisive 
and successful. In his conduct of cases on behalf of the State he believed that 
success is what success does and was never anxious to win a case on technicalities 
or quibbles. He was fair to the adversary and met all the points in controversy 
in an atmosphere of understanding and appreciation, which endeared him at once . 
to the Court and to the opposing counsel, 

Being of a reserved disposition and devoting his whole time to the study of law, 
Sri Veeraswami was not seen much in public. Though a member of several clubs 
and associated with a number of institutions he would not be in the group unless 
under the compulsion of his friends and associates. When in company he is a 
good mixer and-an entertaining conversationalist. 

With his training and study, the wig of a Judge will sit lightly on his had and 
we join the large number of his friends and well-wishers in offering him our felici? 
" tations on the honour and recognition conferred on him, and wish him all success. 
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LATE SIR LIONEL LEACH. 


We learn with deep sorrow that Sir Alfred Henry Lionel Leach, former Chief 
Justice of the Madras High Court, passed away on 26th January, 1960, at the 
age of 76. . 

Members of the Bar and the Bench of the Madras High Court, most of whom 
would be knowing the late Sir Lionel Leach personally, would feel that they have 
lost a great personality. During the decade when he was the Chief Justice of 
Madras he has exhibited his great powers of administrative and judicial abilities 
and has left impressions of his stewardship of the High Court. ` i 

Son of an English Barrister Sir Lionel was called to.the Bar in 1907 and practised 
as a Barrister for over twenty-five years when he was appointed a Judge of" the 
High Court at Rangoon. He came to the Madras High Court as its Chief Justicé 
in 1937, which post he occupied with dignity and efficiency till early 1947. Later 
he became a member of the Judicial Committee of the Privy Council. ‘ 

Tall and well built with sharp features, with a voice that commanded respect 
and a bearing that instilled deference, the late Sir Lionel will be remembered as one 
of our most impressive Judges. Almost everything about him, his stately deportment, 
measured steps, steady and resonant voice, full and complacent posture, measured 
conversation, sharp, and almost stern look made him a Chief Justice every inch as 
his Lordship Chief Justice Rajamannar pointed out in his reference. The first 
Court was looked upon as the sanctum sanctorum during his period and even 
eminent lawyers would think not twice but many times before entering his Court 
unless they were fully prepared and equipped to argue the case. Himself being 
meticulous in every detail he expected the Bar to be thorough and efficient and 
keep up to its high traditions both in advocacy and professional conduct. 


The reported cases in the volumes of the Law Reports would bear ample testi- 
mony of to his Lordship’s abilities as a Judge. His judgments were marked. by 
their analysis of thought and clarity of expression. He laid down the principles of law 
without any ambiguity or scope for controversy in the application of precedents, 
While hearing arguments his Lordship would wade through and pass all minor 
aspects of a case and come to the crux of the problem. Like an expert athlete who 
would lightly pass by smaller hurdles and reserve his energy to get over the fina] 
hurdle his Lordship would at every stage settle the ‘common ground’ before taking 
the plunge to ransack the controversial issues of facts or law. i 

His Lordship had great admiration for the Madras Bar and was considerate to 
the junior members of the Bar who had made a thorough preparation of their briefs 
and made a sincere effort to argue a case before him. The present generation of the 
Bar and Bench in Madras would remember him as an able independent and impar- 
tial Judge who has done a real service to the Judicial administration ofthe State in 
all its aspects. 

A reference to his demise was made by Hon’ble Sri P. V. Rajamannar, Chief 
Justice, sitting with Sri Jagadisan, J., in the First Court on rst F ebruary, 1960, when 
the Registrar, the Advocate-General and the members of the Bar were present. The 
Court was adjourned for a short time in memory of the late Chief Justice, 

May his soul rest in peace. : 


, J— 7 
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THE MADRAS INAMS ASSESSMENT ACT (XL OF 1956). 
A Critical Note 
By 
A.S. KupPuswami, Advocate, Tirunelveli. 


There are four major defects in the Act. They deserve examination along with 
the requisite remedies for the same. The Actisa fiscal Act. It empowers the State 
Government to levy full assessment on all surviving Inam areas in the State, subject to 
specific exemptions. Vide łe., charging section 3 (1) which makes all Inam lands 
liable to assessment and the definition of the term “‘ Inam land ” in section 2 (d) of 
the Act. The defects are as follows : : 


Firstly:—Sub-clause (ii) of the definition of “Inam land” (section 2 (d) (enacts 
that the term does not include ‘‘any ryoti land, that is to say, any cultivable land in 
an estate held by a person other than the landholder”. The implications of this 
exemption deserve examination. In positive terms, it means that ir “Estate” inam 
villages, lands held by landholders as distinguished from ryots’ holdings are alone 
liable to assessment. The State Government has thus to decide, at the outset, in 
reference to every piece of occupied cultivable land in “Estate” inam villages, whe- 
ther the land is the landholder-inamdar’s private land or ryot’s ryoti land. This raises 
an issue of title. The issue covers a wide field. It covers all the surviving inam 
villages which are “Estates” as defined in section 2 (d) of the Estates Land Act (I of 
1908).- There are as many as nearly 1580 surviving inam villages in the Madras 
State. They are the so-called “1936-Inam villages” which lic outside the Estates Land 
(Abolition and Conversion into Ryotwari) Act (XXVI of 1948). With some excep- 
tions,—they are all of them “Estates ” under the Estates Land Act (I of 1908). The 
determination of any inam area as Estate or otherwise is provided for in the recent 
Madras Estates (Supplementary) Act (XXX of 1956). Another recent’Act (XXIX 
of 1956) which is an amendment of the Madras Estate Land (Reduction of Rent) 
Act (XXX of 1947) provides for a final judicial decision of the issue as to whether 
the lands covered by the statutory rent-fixing orders under the Act (XXX of 1947) 
are Inamdars’ private lands or ryotilands. These lands, however, cover only a 
small portion of the cultivable occupied villages in the “ Estate? Inam villages. 
In regard to the remaining lands, the issue as to Inamdar’s private lands or ryoti is 
stillopen. In the main, it is in serious dispute. A satisfactory solution of the issue 
is necessary for finding, at the outset, whether the lands in “Estate ” village are 
in law liable to assessment. Does the new Act provide such a solution ? 


IssuE OF PRIVATE OR RYOTI UNDER THE ACT. 


Strangely enough, neither the Act nor the statutory Rules under the same make 
any express provision for any enquiry into or any decision of the above issue. But 
such a power is necessarily implied in the power to levy assessment under section 3 
of the Act. The State Government has jurisdiction under section 3 to levy assess- 
ment on/Inam lands as defined in the Act. Before exercising this statutory power, 
the preliminary issue arises as to whether the concerned land is Inam land as defined 
in the Act. It is settled Jaw that the statutory authority has “an incidental power or 
jurisdiction to determine” the preliminary issue. See Srinivasa Ayyangar v. Revenue 
Court, Tanjore’. The preliminary decision is, however, an executive decision for the 
purpose of the statutory levy of assessment. It can have no final or judicial value 
to decide the issue of title to the land. 


Is the Government’s executive decision on the issue of private or ryoti land 
caldulated to render justice? The answer is in the negative for three reasons. 





1. (1957) 2 M.L.J. 369 : LL.R, (1957) Mad. 1222. 
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(i) The issue of private land or ryoti land is one of title to the Inam land in- 
question. It is elementary justice that such an issue should be decided only by a 
competent judicial Tribunal. The doctrine of private land of the Inamdar as 
“against the public or ryoti land of the ryots is an off-shoot or by-product of the 
Inam tenure. It is the duty of the State as the parent of the Inam tenure, to provide 
for a public judicial decision on the Inamdar’s claim to any portion of the Inam lands 
as his private lands. This duty is imperative. A judicial and final settlement of 
rights in reference to the Inamdar’s claims to private lands in the Inam village is an 
act of elementary justice to the ryot. It is a denial of justice on the part of the 
State Government to levy assessment on the Inam lands on the basis that they are 
the private lands of the Inamdar, in the absence of final judicial settlement of 
rights to the land. 


(il) The State Government will in the interests of revenue, be naturally inclined 
to decide in favour of the view that the land is Inamdar’s private land as, in that 
event alone, the land will be assessable to revenue under the Act. Such a situation 
is undesirable in the interests of justice. It will be prejudical to the ryots in the . 
ultimate judicial decision of their title to the land as ryoti. 


(iii) The substantive law on the above issue is in an unsatisfactory condition, 
There is a conflict between the statutory law and the case-law on the subject. The 
statutory law is embodied in Sections 185-A and 185-B, Estates Land Act. The relevant 
provision is as follows: ‘‘ Section 185-A.—In respect of any land which does not fall 
under any of the categories referred to in (paras. (i) to (vi)) of sub-clause (b) of clause 
(10) of section 3, the landholder may within three years of the date of commencement 
of the Madras Estates Land (Third Amendment) Act, 1936, lodge an application for 
a declaration by a Special Tribunal that the kudiwaram in such land was vested in 
him on the first day of November, 1933 and that he has retained it ever since. Sec- 
tion 185-B (1).—Any land in respect of which the kudiwaram is declared under sction 185-A 
to have vested in the landholder on the first day of November, 1933 and to have been 
retained by him ever since shall be ryoti land’. Clauses 2 to 5 of section 185-(B) pro- 
vide for the compulsory acquisition of a permanent right of occupancy by the tenant 
of the land on payment of compensation within one year and for the ejectment of the 
tenant on his failure to pay the compensation within the year. Thus, according to 
sections 185-A and 185-B of the Estates Land Act, the Inamdar’s tenant-cultivated 
kudiwaram land stands on a completely different category from his private lands as 
defined in section 3 (10) (b) of the Estates Land Act, 1908. But the law as 
declared by the Madras High Court is quite different. Periannan v. A‘. S. Amman 
Kovilt, ‘The essence of private land is continuous course of conduct on the part of 
the landholder asserting and acting on the footing that he is the absolute owner 
thereof and the recognition and acceptance of the tenants that the landholder has 
absolute right in the land ”. This rule is held to be applicable to the inam villages 
which became estates under Madras Act (XVIII of 1936)—vide State of Madras 
v. akina Bwi*. ‘Thus, there isa clear conflict between the statutory law under 
sections 185-A and 185-B, Estates Land Act and the case-law cited above. Due to 
the conflict, there is uncertainty and consequential injustice in the law. The conflict 
has to be resolved by the Legislature. The Legislature, instead of resolving the 
conflict, perpetuates it and erects a tax structure on the top ofthe same. The 
injustice is ‘thus aggravated. 


A two-fold remedy is required, (i) The conflict between the.statutory law 
under sections 185-A and 185-B, Estates Land Act and the case-law in Periannan v. 
A, S. Amman Kovil? should be resolved. The tenant-cultivated kudiwaram land of 
the Inamdar in the ‘1936 Inams’ should be declared-to be ryoti lands subject to 
suitable compensation, on the broad principles of equity and agrarian social justice. 
(ii) The Madras Estates Land (Reduction of Rent) Act (XXX of 1947) as 
amended by Act (XXIX of 1956) should be amended soas to provide for a final and 


1. (1952) 1 M.LJ. 71 : LLR. (1952) Mad. 2. (1957) 2 M.L,J. 260 ; I.L.R, (1957) Mad, 
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nd in respect 0 “in the “1936 inam” villages. - 


Secondly.—The Act makes (i) all the lands in Inam villagés which are not Estates, 
under the Estates Land Act and (2) all the Minor Inam lands liable to assessment 
under the Act. These lands fall under two broad categories, vìz., (a) lands in which 
the kudiwaram right is vested in the ryots or ryots’ kudiwaram lands ; (b) lands in 
which the kudiwaram right is vested in the Inamdar or Inamdar’s -kudiwaram 
lands. The inclusion in the Act of ryots’ kudiwaram lands in the Inam villages 
which are not “Estates” under the Estates Land Act (1908) is objectionable for the 
following reasons : ` 


(i) These lands are similar in character to the ryoti lands in “ Estate” villages 
which are exempted from the Act under sub-clause (ii) of section 2 (d). The exemption 
_ appears to be based on the principle that the ryoti lands which are already assessed 
to revenue under the Inam Settlement, (the revenue being assigned to the Inamdar 
under the Settlement) cannot in justice be assessed again under the Act. This princi- 
- ple is equally applicable to the ryots’ kudiwaram lands in non-Estate villages and 
minor Inams. The inclusion of these lands under the Act is on this view a denial of 
equality under the law for the concerned ryots. In that event, it is a violation of a 
Fundamental Right under Article 14 of the Constitution of India and is hence 
ultra vires the Madras Legislature and is therefore void in law. 


(ii) The full assessment of the lands under the Act, if valid in law, will involve 
by necessary implication a cancellation of the prior assessment of the lands under the 
Inam Settlement. If so the lands will be free from liability for the payment of mel- 
waram to the Inamdar under the Inam Settlement. It could not be the object of 
the Legislature to unsettle the Inam Settlement, in this manner. 


The following remedy is suggested. Tne Inams Assessment Act (XL of 
1956) should be amended so as to exclude the lands in which ryots own 
kudiwaram interest in non-Estate villages and minor Inams. In that event, 
the Inamdar’s kudiwaram lands will alone be liable to assessment in these areas. 
As a logical sequence to the above, the law should also provide for a final judicial 
decision of the issue of title to kudiwaram in these lands as between the Inamdar 
and the ryots. A cheap and efficient judicial machinery should be created for this 
purpose, on the principle of Act (XXIX of 1956) mentioned above. 


Thirdly, the Proviso to section 3 (i) of the Act exempts service Inams consisting 
of an assignment of land revenue only. Neither the Act nor the Rules make any 
provision for any final judicial decision of the issue as to whether the Inam is only of 
the land-revenue or whether it covers the land also, Such a provision is necessary in 
the interests of justice. The Act should be duly amended for this purpose. 


Fourthly, Explanation I of section 3 (1) of the Act enacts that “ the levy of full 
assessment on any Inam which became an estate by virtue of the Madras Act (XVIII 
of 1936) shall be in addition to any quit-rent; jodi, kattubadi or other amount of a 
like-nature, payable to the State Government by the landholder immediately before 
the commencement of the Act.” The levy of full assessment in addition to the pre- 
existing revenue is obviously unjust. It is a denial of equality before the law, for the 
concerned Inam landholders as compared with ryotwari landholders. This is 
opposed to Article 14 of the Constitution of India. 


. Thus, there are four major defects in the Act, as elaborated above. The requisite 
amendments for curing the defects are also fully discussed above. 
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A Critical Note ) Ee 
By P ‘ 


P. N. CHANDRASEKAR IYER, M.A., B.L., Advocate, Tanjore. 5 


SECTIONS 3 AND 15.—Although the Madras Hindu Religious and Charitable 
Endowments Act ex facie applies to Religious Endowments, the Government have 
taken power under section 3 of the Act to extend all or any of the provisons of the 
Act to a Charitable Endowment under two contingencies, namely’ where on en- 
quiry there is proof.of mismanagement, or where the trustees or a majority of them, 
apply for such extension of their own accord. That section further states, that upon 
such extension the provisions of the Act shall apply as if the Charitable Endowment ' 
were a specific endowment under the Act. But this provision has lost sight of the 
fact that there are two kinds of specific endowments dealt with in the Act; namely 
those attached to Maths, and those attached to Temples. The authorities exercising ` 
control are different and the rights.and duties of trustees are different in respect of 
the said two categories, since the provisions in the Act relating to Maths, govern also 
` specific éndowments attached to them, and the provisions relating to Temples govern 
specific endowments attached to Temples. Under the Act, the Commissioner is the 
authority vested with jurisdiction over Maths (and specific endowments. attached 
thereto) and over Temples having an annual income of not less than twenty thousand 
rupees (and specific endowments attached thereto). But section.15 (2) (i) makes 
a further complication by stating that the jurisdiction over Charitable Endowments 
to which the provisions of the Act have been extended shall be exercised by the Area 
Committee. Thus as a result of reading section 3 and section 15 (2) (dit) of the Act, 
the position of Charitable Endowments (to which the Act has been extended) in 
the Scheme of the Act is rendered_obscure. 


SECTIONS 17 AND 113.—The Assistant Commissioner is now made the Secretary 
of the Area Committee. He is entitled to take’ part in its deliberations, a 
privilege normally given only to members of a Committee. He has no right to 
vote. Nevertheless, as Assistant Commissioner he can wield extraordinary 
powers. He can, in what in his opnion is an emergency, decide whether the Area 
Committee has failed in its duty, or whether the Area Committee has failed to 
discharge a duty. Thereupon he can do, what in his opinion, the Area Commit- 
tee should have done. Thus the Secretary of a Committee is now sublimated to 
the status of a supervisory authority over that Committee, whose decision or action 
cannot be questioned or vetoed by the Committee, nor. need be ratified for its 
validity. 7 f 


The only condition appears to be that the Assistant Commissioner should not 
act inconsistent with the provisions of the Act, a phraseology whose meaning is as 
vague as can be. What action the Area Committee can take in case it disapproves 
the action by the Assistant Commissioner and what the Commissioner is expected to 
do on a report from the Assistant Commissioner are all left vague. To say the least, 
these provisions are not conducive to the smooth administration of the institutions. 


Section 53.—The power to punish trustees (by way „of suspension, fine, dis- 
missal) of institutions not comprised in the Commissioner’s list has now been given 
to the Area Committee. It is apparent that this new provision has-been made to 
make the appointing authority and the dismissing authority the same. But it is 
submitted that the Area’ Committee will not come up to the requiremients neces- 
sary for exercising this new function. The composition of that Committee and its 
mode of functioning are all against a proper functioning in this regard. The 

enquiry contemplated is a complicated process. ` There is: the preliminary jee 
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“N, enquiry, then the framing of charges, the show cause notice, the reply, the exa- 
‘\ mination of witnesses, the perusal of documentary evidence and then the judgment. 
The judgment is subject to appeal. There is also the provision for writ. The Area 
Committee is a non-official honorary body of laymen. Its monthly meetifg 
depends upon a quorum, and at each meeting numerous items on- the agenda 

will have to be gone through. How there can be a climate for an efficient and 
expeditious enquiry: of so complicated a naturt with lawyers and examination and 
cross-examination and recording of evidence are matters for serious consideration. 


SECTIONS 45, 47, 53 AND 64.—In respect of temples having an income of over 
Rs. 20,000 the Commissioner is empowered under section 47 to appoint a Board 
of trustees when there is no hereditary trustee, and if there are hereditary trustee 
or trustees, the Commissioner can after due enquiry as regards proper management, 
appoint non-hereditary trustees in addition. This power, it isstated, the Commis- 
sioner can exercise even overriding provisions to the contrary in ascheme. The 
power to fine, suspend or dismiss such trusstees is also vested’ with the Commis- 
sioner under section 53 who can exercise that power after inquiry into their 
management. 


This power to enquire into the management of the institution can also be ex- 
ercised by the Commissioner in another manner namely under section 45 when he 
takes power to appoint Executive Officers ; and in so appointing the Commissioner 
can define the powers of the trustees vis-a-vis the Executive Officer, 


But a scrutiny of section 64 will reveal that the Deputy Commissioner can wield 
identical powers over identical matters. In the guise of taking action for framing 
a scheme, he can inquire into the mismanagement of any temple, he can remove 
trustees, he can appoint new trustees or additional trustees and. define the duties 
and powers of the trustees, and. it is clear that the powers can be exercised against 
all trustees inclusive of those appointed by the Commissioner under section 47. 


The exercise of identical powers by the Commissioner and his subordinate autho- 
rity, the Deputy Commissioner besides overlapping, is full of. opportunities for 
conflicts. : 


SCOPE AND EFFECT OF SECTION 3.—A problem posed by section 3 of the 
Madras Hindu Religious Endowments Act oft1g51 (now repealed), has not been 
resolved by the new enactment, Act (XXII of 1959) and in a sense it may even be 
said, that the problem has been accentuated by the way in which section 3 has been 
elaborated in the new enactment. The problem relates to the mode of relief that is 
available toa party whose private property rights are adversely affected by the 
notification proceedings taken under section 3 of the Act. 


It will be seen that the Act ex facle is made applicable only to religious insti- 
tutions, that is public temples and maths ; and a hierarchy of authorities are enu- 
merated for their administration namely Area Committee, Assistant Commissioner, 
Deputy Commissioner, Commissioner and finally the Government. Among ihe many 
kinds of dispute that arise under the Act a common one is whether a property 
which is claimed by a party as his own property is in fact a religious endowment. 
The Act provides that such a dispute should be decided in the first instance by 
the Deputy Commissioner under section 63 (c), from whose decision the claimant can 
appeal to the Commissioner under section 69 (1). Thereafter the dispute comes 
under the jurisdiction of the Civil Court, for, it is provided that against the decision 
of the Commissioner, the aggrieved party can file a suit in the “ Court ” under see- 
tion 70 (1), “ Court ” being defined as the City Civil Court or Subordinate Judge’s 
Court or the District Court as the case may be. Against the decision of the “ Court” 
a right of appeal to the High Court is provided under section 70 (2). The Schedule 
to the Act prescribes a fixed Court-fee of fifty rupees for the suit and for the appeal. 
Sections 108 and 111 lay down that no suit shall be instituted in any Civil Court to 
decide the dispute except as provided in the Act, that is, except as laid down in sec- 
tions 63 (c), 69 (1) and 70 as above mentioned. 
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But when we turn to the provision for extension of the Act to Charitable Endow- 
ments, the position becomes obscure. The provisions of the Act, can apply to a 
„Charitable Endowment, only if the Government for reasons stated, decides to ex- 
tend the Act to it by proceeding under section 3. For proceeding under section 3; 
there must be firstly a public Charitable Endowment, and then the Government 
must have reason to believe that it is being mismanaged. Thereupon the Commis- 
sioner is authorised to hold an enquiry into its affairs. This enquiry contemplated is 
a full fledged enquiry involving hearing of parties, production of-documents, sum- 
moning and examining of witnesses, etc., and the provisions of the Code of Civil Pro- 
cedure are made applicable to it. The Commissioner submits his findings and recom- 
mendation to the Government. The Government then publishes a notification 
in the Gazette of their intention to extend the Act to the particular charity with the 
reasons therefor and calls for objections, and finally by a further notification extends 
to the Charitable Endowment the provisions of the Act. 


Now in the case of Charitable Endowments also the same dispute often arises, 
namely whether a property is the private property of the party or whether it is a 
public Charitable Endowment. When the Government regards the property as a 
Charitable Endowment the fact that it has been enjoyed as private property and that 
its income has been utilised for private purposes, will be taken by the Government 
as proof of mismanagement of the charity. So naturally the Commissioner and the 
Government have occasion to decide this dispute in the enquiry mentioned above. 
The conclusions of the Government are usually set out in a detailed order giving rea- 
sons for the findings and the order is also communicated to the party. 


The question that arises for consideration is what is the remedy of a person whose 
private property is notified under section 3 on the footing of its being a Charitable 
Endowment in the opinion of the Government, and does the Act, provide a remedy 
within its four corners ? It is submitted that none of the sections indicate the remedy, 
and that sections 63 (c), 69 (1) and 70 which provided the remedy in the case of Reli- 
gious Endowments cannot be made applicable to the case of Charitable Endowments 
by virtue of the extension of the Act to them. The reason appears to be obvious. In 
the case of religious institutions, the Deputy Commissioner derives jurisdiction 
eoinstanti the dispute arises, and so also the Commissioner in appeal. But in the case 
of Charitable Endowments, the initia] jurisdiction over the dispute is taken by the 
Government. Under a delegated authority the Commissioner makes enquiry and 
comes to his own decision on the dispute and the Government in turn give their deci- 
sion. It will be doing less than justice to the Legislature to say that the Legislature 
intended that the Deputy Commissioner should be empowered to take cognisance of 
the saime dispute under section 63 (c); because that mode of interpretation will lead 
to the absurdity of a subordinate authority like the Deputy Commissioner, sitting 
in judgment over the conclusions of his superior authorities under the Act namely the 
Commissioner and the Government. Since sections 63 (c) and 69 (1) do not apply, 
the consequential rights to file suit in the Court, and appealin the High Court under 
section 70 are also not available. 


In this connection sections 108 and 111 ofthe Act becomeimportant. Section 
108 states that “ no suit or other legal proceedings in respect of a dispute for deciding 
which provision is made in this Act, shall be instituted in any Court of law, except 
under and in confermity with the provisions of this Act”. In the light of the conclu- 
sion made above, that there is no provision within the Act to decide the dispute in a 
Court of law, it may be taken that this section does not bar a civil suit in a Court of 
law under the ordinary common law. The other section 111 is more troublesome. 
It states that save as otherwise expressly provided in the Act no notification issued, 
order passed, decision made, proceedings taken. ...under the provisions of this Act 
by the Government, the Commissioner. . . shall be liable to be questioned in a Court 
of law. The section can be interpreted in two ways at least. One interpretation 
will be that where within the four corners of the Act a method is indicated to ques- 
tion the enumerated matters in a Court of law, that method should be adopted, and 
ifno such method is indicated, the enumerated matters may be questioned in a Court 
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of law by the institution of suits under the ordinary common law for vindication of 
rights. The other mode of interpretation will be to state that if a provision is not 
expressly made in the Act to call in question in a Court of law any of the matters, 
enumerated, no Court of law can question the same. It is submitted that the: for- 
mer interpretation is the correct one and in consonance with the scheme of the Act. 
To adopt the latter interpretation would lead to the result of total deprivation of the 
civil tights of a party to protect his property, guaranteed under the Constitution, 
and specifically preserved in section 107 of this enactment itself. 


Under circumstances, almost similar, arising under another recent enactment, 
namely the Madras Estates (Land Reduction of Rent} Act (XXX of 1947) their 
Lordships of the Madras High Court have decided that the aggrieved party has the 
right to file a suit in the Civil Court, against the Government fora declaration 
of his private ownership. Vide Raju Chandra v. Madras State1, This Act 
was made applicable to all estates as defined in the Estates Land Act and 
gave power to the Government to reduce the rents payable by ryots. A 
preliminary’ enquiry by a Special Officer was provided and the reduced rents 
were to be published in the Gazette to take effect immediately, and then came section 
8 of that Act which stated that the validity of any order or proceeding relating to the 
fixing of the rents, and publication shall not be liable to be questioned in a Court of 
law: The question that arose for decision was what was the remedy for a person 
whose property according to him was not an ‘estate’ but which nevertheless came to 
be notified by'the Government under the Act. Their Lordships observe : “ ‘There 
can be no question that a suit to challenge the validity of the order on the ground 
that the Act does not apply to the property concerned is maintainable... . . Section 
8 is no bar. That provision will never apply to a case where there is initial lack of 
power in the Provincial Government to take any proceeding under the Act”. It is 
submitted that these observations apply with equal force in respect of proceedings 
taken by the Government under section 3 of Act (XXII of 1959), and this decision 
can be taken as a definite authority for the position, that a suit to challenge the 
validity of the order on the ground that Act (XXII of 1959) does not apply to 
the property concerned is maintainable. i 


Butit is submittèd that it is often a poor consolation for an aggrieved party that 
his common law right of civil suit is preserved. For it is a costly remedy, since the 
valuation of such a suit at the market value and an vd valorem Court-fee thereon ac- 
cording to the Court-fees Act, entail prohibitive expenditure. Further, the intention 
of the Legislature is apparent, that once the Act is extended to Charitable Endow- 
ments the provisions of the Act should apply pari passu to both Religious and Chari- 
table Endowments. As already stated when the question posed herein arises in 
respect of religious institutions, quick and cheap remedy in a Court of law is afforded 
first for a suit in the “ Court” and then for a direct appeal to the High Court on a 
Court-fee of Rs. 50 in each case ; and it is quite conceivable that the Legislature 
should have intended the same remedy in a Court of law when the question posed 
appertains to Charitable Endowments, but overlooked the fatility of sections 63 (c), 
6g (1) and 70 for them. If that be so, an addition of another clause to section 3 
providing for a suit against the decision of the Government under section 3 of the 
‘Act for a nominal Court-fee would be sufficient to meet the needs of the situation. 
Such a provision will also have the merit of being consistent with the scheme of 
the Act, for similar provisions are found in the Act in sections 53 (b) and 72 (4) 
providing for suits in Civil Courts against certain other decisions or notifications of 
the Government. 





1. (1952) 1 M.L.J. 206. 
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G. NAGESWARA RAO Vs. THE STATE OF ANDHRA PRADEH, (1960) 
S.C.J. 53: (1960) x M.L.J. (S.C.) 13: (1960) x AN.W.R. (S.C.) 13. 
By . 
C. V. RAMANUJACHARI, Advocate, Bangalore. 


As a result of the judgment of the Supreme Court published in 1959 S.C.J. . 
967, the question of the validity of the scheme for the nationalisation of road trans- 
port in Krishna District-in the Andhra State was taken up for consideration by the 
then Chief Minister of the said State. He invited objections to the said scheme, 
gave persona] hearings to the parties and thereupon passed orders, approving the 
scheme, as Originally published. p 3 


Petitions under Article 226 of the Constitution were, thereafter, filed in the 
High Court, for quashing the said orders. The said High Court, after due enquiry 
dismissed the said petitions. Against the.said dismissal orders, appeals were filed 
in the Supreme Court, which dismissed them, as reported . in (1960) S.C.J. 53: 
(1960). 1 M.L.J. (S.C.) 13 : (1960) 1 An.W.R. (S.C.) 13. 


One of the main contentions advanced before the Chief Minister and repeated 
before the High Court and the Supreme Court was that “the Chief Minister by his 
acts, such as, initiating the scheme and speeches showed a clear bias, in favour of the 
undertaking and against the private bus operators and therefore on the principle of 
natural justice... he was precluded from deciding the dispute, between the parties”, 
In dealing with the said contention, His Lordship Justice Subba Rao of the Supreme 
Court, who delivered the judgment on behalf‘of the Bench has stated at page 
59 of the report in (1960) S.C.J. 53, after referring to the extract from the report in 
The Hindu, dated October 25, 1957, thus : “ This speech has a direct reference to 
- the nationalisation of bus transport in Krishna district and indicates a firm determina- 
tion on the part of the Chief Minister, not to postpone it, any further ”. Again, re- 
ferring to the extract from the report in the Indian Express, dated 13th December, 
1957, the said learned Judge has at the same page, observed that “ this also indicates 
the Chief Minister’s determination to implement the scheme of nationalisation of bus- 
transport in Krishna District, from a cértain date.” Again, the same learned 
Judge has at page 60 made a reference to the extract of a speech of the Chief Minister, 
which appeared in the Mail, dated 1st April, 1958. The said Judge, thereupon, 
very pertinently observes that “ if it had been established that the Chief Minister, 
made the speeches extracted........ there would have been considerable force in the 
argument of the learned counsel for the appellants”, the said argument evidently 
being that the Chief Minister was disqualified to hear the petitions, by reason of his 
bias, in favour of nationalisation. i 


In respect of the speeches, alleged to have been made by the said Chief Minister, 
indicating his pre-determined bias in favour of nationalisation, the said Minister in 
his order on the petitions is reported to have stated that “ it is not possible for me to 
state anything definite, about the veracity of the statements, said to have been made 
by me at different points of time. It is quite possible that I might have made many 
such, on many an occasion.” 


In the above circumstances, whether the Chief Minister had made the speeches 
extracted, expressing therein so definitely, in favour of nationalisation, before he 
heard the petitions, has become very material, in disposing of the controversy. For, 
if the Chief Minister had so strongly and so definitely expressed himself in favour of 
nationalisation of bus transport in Krishna District, there would be considerable Sorce 
in the contention of the appellants that the said Chief Minister was disqualified by °, 
reason of his bias, from hearing the said petitions. : f 
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'N At this stage, it is well to remember that the truth or otherwise of this question 
viz., whether the Chief Minister had on different occasions made such speeches and 
in consequence whether he was disqualified to hear the said petitions, with a free, 
unbiassed and open mind, was raised before the Chief Minister himself. ‘This ques- - 
tior involved the determination among others, of the following point : Whether, 
in fact such speeches were made by the Chief Minister. It is plain that the determi- 
nation of this question was of primary importance in the case. The order of dismissal 
passed by the Chief Minister and the Supreme Court was mainly based on the finding 
that it had not been established that the Chief Minister made the said speeches. 
This finding of fact was, as it were, the basis of the said orders. 


At this stage arises thé fundamental question whether the Chief Minister himself, 
with legal propriety, can take upon himself the duty of deciding this question, without 
violating sacred principles of natural justice. Since this question of the legal proprie-~ 
ty of himself hearing and deciding about this essential and basic fact of his having 
made or not the said speeches, it appears to me to be élementary that the said Minis- 
ter must be held to be disqualified to decide the point, as his action would be viola- 
tive of the said principles. In coming to a conclusion on the said disputed question, 
the Chief Minister’s evidence would have been one of the best pieces of evidence ; 
and as such, he ought not to have himself decided the point. Placed as he was in the 
circumstances detailed above, the Chief Minister would have acted with perfect legal 
propriety if he had not sat to decide the matter, since he could not have acted, as a 
Judge in the matter, without violating the above said elementary but sacred princi- 
ples of natural justice. According to those principles, no one could be a judge in a 
cause, in which he is interested even to a small extent and justice must not only be 
done, but must also seem to have been done. According to my understanding of the 
position, a person who is competent to give evidence about a point in controversy 
could not act as a Judge to decide the said controversy, without offending the said 
principles. In a case reported in State of U. P. v. Mahomed Nooh1, their Lordships 
have held that, if the officer conducting the enquiry records his own: evidence, the 
procedure violates the principles of natural justice and is also shocking -to.sense of 
justice and fair play. Ina case reported in Cooper v. Wiison?, Scott.; L.J. is reported 
to have stated that proceedings condicted in violation of principles of natural justice 
are “so abhorrent to English notions of justice that the possibility of it or even the 
appearance of such a possibility is sufficient to deprive the decision of all judicial force 
and to render it a nullity:” : ‘oo Š 


.  Itis unfortunate that the decision in question does not deal with or refer to this 
aspect of the case. To my mind this point ought to have been dealt with and a 
valuable guidance given by the Supreme Court, for the benefit of judicial and quasi- 
judicial bodies that might function in our.couniry. E 
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’ Mr. JUSTICE BASHEER AHMED SAYEED. 
Retirement from Bench. ` 


_ The Hon'ble Mr. Justice Basheer. Ahmed Sayeed, ‘Judge of the Madras , High : 
Court, for over a decade, retired from -service on goth February, 1960, on'’ 
attaining the age of sixty. - No greater tribute could be paid to the qualities of the - 
learned Judge than the unstinted appreciation of the Bar expressed ‘by the’ 
Advocate-General and the President.of.the Advocates. Association, -on the eve 
of his retirement, i <- - - a = ed 


During his office, his’ Lordship has been” uniformly kind and good to the 
members of the Bar. He gave a patient hearing in every case, big or smal, and ' 
to the arguments of counsel, ‘senior: or junior, and was never in haste for disposal | 
of cases, He never cut short the couse of arguments. ° Not weighed down by. 
the: technicalities of procedure he ‘took ‘pains to’ analyse the-facts ‘and ‘the 
evidence in each casé to arrive at a just ‘result. While following éstablished” 
principles of: law, substantive and “procedural, and while recognising the value’ 
of precedents, his Lordship’ disposed “of thé cases before’ him with the solé’ 
object of rendering justice between -party ‘and party and was -not anxious to: lay 
down principles or precedents in the abstract. Even at the late- stage of 
Second Appeals, if his Lordship felt that a case required fresh scrutiny he 
did not shirk’ from the task of obeying his conscience. The patience and 
industry that he brought to bear upon the hearing of many Appeals and Second 
Appeals have been able to bring closer even very divergent views of the opposing 
sides and has resulted in a just'and enduring compromise to the best interests of 
all the parties concerned, which the parties might have desired themselves but 
could not put forth due to the technicalities of law. 


After a happy association of a decade we will be missing the familiar figure of 
the learned Judge in the High Court. 


Before his elevation to the Bench Mr. Justice Basheer Ahmed Sayeed was a 
member of the Madras Bar and took an active interest in the public life of Madras. 
He was a prominent figure in the political, social and educational spheres of 
activities in the State. He was a member of the Madras Legislature, Council of the 
Madras Corporation and Syndicates of the Madras and Annamalai Universities. 
He was and continues to be associated with the Aligarh University. He has been 
in the Madras Bar Council, Madras Law College Council and the Council of the 
Indian [Institute of Science, Bangalore. Special mention should be made 
of his great selfless service in the cause of higher education. The New College at 
Royapettah, Madras, inaugurated in 1951, is the result of his efforts as the 
Honorary Secretary of the Muslim Educational Association of Southern India. 
As Chairman of the Southern India Education Trust, he has worked in close 
association with his wife in founding and fostering the S.I.E.T. College for Women 
at Madras. A large number of students and parents owe a deep debt of gratitude 
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No him for this signal sé?Vice at a time when the existing collegés Were unable to meet 


the rush for admissions and hundreds of students were literally stranded, unable 
to pursue their college studies. ° 


A large gathering of the members of the Bar and the Officers of the High 
Court assembled in the Court-hall when Mr. V. K. Thiruvenkatachari, Advocate- 
General, Madras, bade farewell to the learned Judge on behalf of himself and the 
Bar on the afternoon of Friday, the rgth February, 1960. The Advocate-General 
referred to the unfailing kindness and courtesy shown by the Judge to the members 
of the Bar and the spirit of tolerance and friendliness that prevailed in his Court: 
He also referred to the several virtues of the learned Judge which were: acquired 
by his varied activities in several] fields. 

In his reply to the farewell address his Lordship recalled his long association with 
the Madras Bar and the pleasant memories he had of his relationship with the mém- 
bers of the Bar during his tenure of office as a Judge.. He thanked ‘the Bar for its co- 
operation’ with him in the discharge of his duties. He paid handsome tributes to 
the Officers and’ Staff of the High Court in general and the efficiency of the Bench 

< Clerks and Shorthand Writers in particular. 

His Lordship visited the Advocates’ Association on Friday the igth February, 
where he was welcomed by Sri V, C. Gopalaratnam, President of the Association. 
The Association hall was filled to capacity and it was a moving sight when his 
Lordship took leave of the members present, individually. , 

We wish his Lordship long life and good health to continue his useful services . 
in the cause of the country. i 


E 
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THE HON'BLE MR. justice V. SUBRAHMANYAM. 


After serving as an Additional Judge df'the Madras High Court for a period of 
two years Mr. Justice Subrahmanyam has retired from service on the 1st of March, 
x960. His Lordship could look back with pride and satisfaction on his career in 
the Judicial Service of Madras for over three decades. No one who .eriters service 
. in the subordinate judiciary. could have a greater ambition than to aspire to occupy 
a seat in the highest judiciary of the State. In his term. of service,as Additional 
Judge of the Madras High Court his Lordship has not only achieved this cherished 
ambition but has: proved that the members of the subordinate judiciary.in the State 
are second to, none in their; ¿ability and calibre. . Sri V. C. Gopalaratnam voiced 
the opinion of the Bar when he said that: “ Sri Subrahmanyam had exercised. the 
powers of a judge of the High. Court in a manner which had-met with the 
approval of one and all”. Lee a 


The Hon’ble Mr. Justice Subrahmanyam ented service as a į District Munasif 
in 1927 from where he rose:to the senior cadre in the judicial service. Even before 
he became a Judge of the High Court he served in Madras City as the Principal City ` ` 
Civil-Judge and’ had become popular and. familiar.with the members of the Bar. 
Later he became the Secretary if the Law Department of the Government of Madras 
and subsequently served gy a Member of the Railway -Rates Tribunal from | 

` 1954 till 1957, when he assumed the onic of a Judge of the Madras High; Court.” 


Eloquent tributes ’wére paid, on the eve of his retirement, to the: popularity of 
the Judge by ‘the Advocate-General, Sri V.-K. Thiruvenkatachari, and by the 
President of the Madras Advifiates’ Association, Sri V. ©. Gopalaratnam. The 
Advocate-General recounted the career of -the Ieewried Judge-in several fields and 
said that he has been popular with the Bar right through, and ae eave pore 
and willing hearing to the, arguments: of „counsel. 


t 


, In his reply to the farewell address his‘ Lordship observed that the ‘profession 
of law was an' honourable one and lawyers should ‘eschew “pettiness of any kind , 
in,thought and. action. He said that Courts of Justice were ‘Temples of “Justice 
and the Bench and the Bar owed a- great responsibility ‘to the citizens and’ the State, 
and-they should be- equipped both intellectually and spiritually to` discharge’ this 
great responsibility, - His’ Lordship observed that the. confidence’ that people have 
in the administration of justice § should be kept up and strengthened ‘and that they 
should'try:to resolve ‘conflicts ‘i in a ‘just and proper manner. . 


Later “his Lordship, , accompanied by the Registrar went funn the; aeveral 
sections of the High’ Court atid took ‘Teave of the officers and members, of the staff. 


We wish his Lordship along, and happy | life and pray. to God Almighty. to. give 
him godd health and strength to continue his services in, the ¢ cause: of: the Country ` 
and the citizens. l 
J—4 
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SOME NOTEWORTHY IMPERFECT. IONS OF THE CODE OF 
CRIMINAL PROCEDURE 


Peli Ai gd Ne BP oe 
LAKSHMAN PRASAD Geti B.A., L.L. Be, 


„Pleader, Sardhana District, Meerut. Pin aA 4 
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” The writer proposes to discuss through the medium of this note only some of 
theglaringly deficient, incomplete and imperfect provisions of the Code of Criminal 
Procedure to which- he considers it ‘his solemn duty to-invite the attention, of the 
Legislature, the Bench and the Bar, so that simultaneous efforts may be made by 
all concerned in their own sphere of activity towards improvement being made 
in the situation as a whole.: The scope of this note is of necessity, therefore, restric- 
ted in character andnatire: The-writer has attempted to draw the attention of all 
concerned.only to those deficient provisions of the Code which he himself has 
found to be. such: during: his practice at the Bar: 

1. Section 366 (2).—The normal as also the mandatory rule is that the judg- 
ment in every trial in any Criminal Court of original jurisdiction is to be pronoun- 
ced or the substance thereof.to be explained, amongst other conditions, in the pre- 
sence of the accused who must, if in custody, be brought up, or if notin custody, 
be required by the Court to attend, to hear judgment. There are statutory excep- 
tions to the above rule enshrined in sub-section (2) of section 366, Criminal Procedure 
‘Code, namely, that’ the accused need not attend the Court on such occasion 
where his, personal, attendance during the trial has been dispensed. with under the 
provisions of any of the sections 205, 353 ard 540-A of the Code, and the. sentence 
pps upon him is ‘one of fine only or he is acquitted. 


In either Re the, OA two cases .it is permissible for the Goiict to/ 


deliver the judgment in the presence of only the defence counsel. > 


- Itis quite. pertinent to:observe in this connection that there are quite a large 
number of offences under the Indian 'Penal' Code as also under various local and 
special laws which are punishable only with fine. . There are also offences likewise 
for which the imposition | of fine is an alternative punishment in the discretion of 
the Court. Secondly, it is.a. time-honoured rule of law as also of practice that the 
Court should ` not “make up its, mind about the guilt or innocence of the. accused 
before. actūally delivering ‘the judgment. The Court is. enjoined not to give any 
hint of the idea’ formed by it about the guilt or innocence of the accused before 
delivering t the judgrnent. Tt is, ‘therefore,. not quite intelligible as to how an accused 
person; “Whose personal ‘attendance during the trial has been dispensed with, is to be 
benefited by the above-mentioned” two exceptions,- In case the. Court. directs 
him not to be' present « on thé date fixed for delivery of "judgment, it will give to all 
concetned; -an unerring hint'that the Court would acquit him or punish him with 
fine only which will grossly violate the rules governing secrecy of judgment. If 
’ the'accused, in 'antiċipatioń of such an eventuality absents himself“ on the occasion, 
his anticipations might not prove themselves to be correct and thus expose him to 
other penalties prescribed under the law- 
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The language of the section as it stands at present makes it necessary for the * 
Court to make up its mind about the nature of the judgment before its actual delivery 
and also to give an idea thereof to the accused person, if it is really. intended that the 
accused should get benefit from the exceptions engrafted upon the general rule. 
An amendment of the section to read in the following form is suggested : 

“ The accused shall, if in custody, be brought up, or, if not in custody, be 
required by the Court to attend, to hear judgment delivered, except where his per- 
sonal attendance during the trial has been dispensed with, under any of the provisions 
of the Code and the offence for which he is on trial'is exclusively punishable with 
fine only, in which case it may be delivered in the presence of his pleader only.” 

The suggested amendment would make the provisions of section 366 (2) as 
wholly-practicable without violating in the least any of the canons of law. 

2. Sections 476, 476-E, 195 (1) and 559.—Mr. Justice M. C. Desai of the 
Allahabad High Court has made some observations of wide importance about the 
scope and nature of these sections in his judgment in “‘ Ramgani v.. State”! The 
facts of the case are in brief, as follows :— ai 

Ramzani had filed a complaint apai one Hukam Chand Lekhpal, for an 
offence under section 218, Indian Penal Code, which was dismissed by a First 
Class Magistrate, Shri Lalta Prasad. Hukam Chand, thereupon, applied to Shri 
Lalta Prasad for starting proceedings under section 476, Criminal Procedure Code, 
against Ramzani for making a false complaint against him. The Court over which 
Shri Lalta Prasad presided was abolished and the proceedings were transferred to 
another First Class Magistrate, Shri Bhoo Dev: Gupta, who ‘ordered a complaint 
to be made against Ramzani for an offerice under section 211, Indian Penal Code. 
Ramzani filed an appeal from that order which was allowed by the Additional 
Sessions Judge, who:set aside the order of Shri Bhoo Dev Gupta, and remanded the 
case to him for further enquiry. In the meantime; Shri 'Bhoo Dev Gupta’s Court 
had also ceaséd to exist and-the proceedings were transferred to the Court of‘another 
First Class Magistrate, Shri Ram Kumar, who after carrying out, the instructions 

-of the learned Additional Sessions Judge passed an order directing a complaint to be 
made against Ramzani as prayed for by Hukam Chand. i 


Ramzani challenged the order of Shri Ram Kumar., also on the ground that 
Shri Ram Kumar could not be said to be the successor of Shri Lalta Prasad, to 
whom the alleged false complaint was madé by him. His Lordship has during the 
course of his judgment made the following observations touching the ground ;' 

(i) There was nothing whatsoever to indicate that the Court of Shri Bhoo Dey “ 
Gupta was the same Court which was presided over by Shri Lalta Prasad previously 
and by Shri Ram Kumar subsequently. All the three Magistrates were First Class 
Magistrates presiding over the three Courts of the First Class Magistrates, and had 
no connection whatsoever with one another. It could not be said that they 
presided over. the same Court merely because they , held Court in the same room 
or merely because they exercised the same territorial jurisdiction. 7 


(ii) Under sections 9, 10, and 13, Criminal Procedure Code, slg the 
Courts of Sessions Judge, the Courts of District: Magistrates and.the Courts of Sub- 





1, 1960 All, W, R, (H.G.): 22, 26, 5. 
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` Divisional Magistrates are permanent, and in respect of these Courts it is legally 


s 


possible to speak of one presiding officer being a successor of another. Each of these 
Courts is created with certain territorial limits and the Court remains the same though 
the officers presiding over.it.change from time to time. 

(iii) In the case of all the remaining Courts, t.e., the Courts of the Magistrates 
of each and every class; they are not created independently of the appointment of 
the-Magistrates. Any one of such Courts is created in a certain area through the 
appointment of a Magistrate of the relative class to exercise jurisdiction over it. 
Naturally such a ‘Court exists so long.as the Magistrate continues to exercise juris- 
diction in the area. -When he is transferred or, otherwise ceases, to exercise juris- 
diction over the area, the Court automatically ceases to exist. If another Magistrate 
of the same class is appointed to exercise jurisdiction over T the same area, another 
Court comes into existence, k i 

(iv) Neither section 195 nor section 476 refers to a successor in office, and 
also that the reference to ‘successor in office’ in section 559 applies only to permanent 
Courts detailed in sections 9, 10 and 13 of the Criminal Procedure Code which are _ 
permanent Courts, and not at all to the Courts of the Magistrates of any class ; and 

o (v) The provisions of section 559 sub-section (1) cannot be interpreted to 
confer power upon the District Magistrate to declare à certain Magistrate to bè the 
successor-in-office of another ; only the power to resolve a doubt about the rights 
of a Magistrate, has been given to the District Magistrate and not that of conferring 
rights upon a Magistrate.” eoa 

The above-mentioned propositions of law are of wide importance for all the 
States in general and for the State of Uttar Pradesh in, particular. 

‘It admits of no doubt that there exist in Uttar Pradesh like all the other States, 
the Courts of Magistrates of the First, Second and’ Third Class, and the number of 
such Courts is by no means small or negligible; on the contrary it exceeds that of the 


Courts of the Sessions Judge; and the District Magistrate and the Sub-Divisional ~ 


Magistrate, all put together, which are termed by his Lordship to be permanent 
Courts. I am quite convinced that the number of cases tried and decided by such 
Magistrates equally exceeds that tried and decided by the three permanent Courts. 
In:the State of Uttar Pradesh we have got Magistrates of the First Class, officially 
designated as judicial officers as also as Additional Sub-Divisional Magistrates in 
some districts like my home District of Meerut, who have. got ‘territorial jurisdiction 
over the area ofa Sub-Division and who exercise and enjoy, practically speaking, all i 
the powers of the permanent 'Sub-Divisional Magistrate. The Courts of these 
judicial officers are liable to be abolished at ‘one „place and re-created at- another 
place, to use the phraseology of his Lordship, consequent upon the transfer of the 
presiding officer and due to a variety of other reasons as well. The logical conse- 
quences, flowing from the judgment in such an eventuality would, then, be that any 
one of such officers is empowered under section 476 to hold an enquiry into any 
offence referred to in section 195, sub-section (1), clause’ (b) or clause (e), which 
appears to him to have been committed ‘in or in relation to a proceeding in the 
Court presided over by him, to record a finding to that effect, and to make a com- 
plaint ‘thereof, only during the period he is actually presiding over that particular Court; 
if he is transferred to- some other place within or outside the District, or he 
is removed from service, or the Qourt over which he presides is abolished due to 
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insufficiency of cases, , before. actually making a complaint of. the offence, there 
remains no:other alternative remedy available either to the complainant or tọ.any., 
.other Magistrate exercising the same jurisdiction over the, same area to bring the 
culprit to book.. . Such a complaint may of course be made under: the.provisions of 
f section 476-A and section 195, sub-section (3), by the Court ‘to, which appeals 
ordinarily.lie from the appealable sentences of such former Court. The chances 
are that, in the circumstances, quite a large number of culprits, would, never be 
brought to book ; it may thus prove itself:to be a clog upon the fair administration 
of justice and hamper the judiciary in performing its legitimate duties in a straight 
manner. We can reconcile ourselves with the realities ‘of the situation thus created 
only by imputing to the legislature the intention of creating a safety device or. escape 
for the offender or that of creating a lawless society. The legislature could not have 
intended that consequence. The judgment of the learned single Judge in the 
Case of Ramzani}, has surely created an unhappy situation and all the Subordinate 
Courts within: the State of Uttar Pradésh are in’ duty bound to: follow and act in 
accordance with it, until thé same’is modified or reversed by a larger bench of that 
Hon’ble Court or by thé Supreme Court. ee l ' Ane 
-I therefore, suggest that amendments .to the following effect be made, in 
section 195, sub-section (2),. Criminal Procedure,Code, to make the position crystal 
clear, and unambiguous. The section may be amended to read as follows : 


= 

“ In clauses (b) and (c), the term ‘ Court? includes a Givil, Revenué or Criminal 
Court in ‘which the offence is alleged to have been committed ‘and the succésscr-ins 
office of the presiding officer of such Court to be determined by the District Judge} 
the Collector, or the District Magistrate respectively, as the case may be, but ‘does 
not include a Registrar or Sub-Registrar under the Indian Registration Act, 1877,” 


It is.always to be preferred, at any rate desirable, that the defects in law as 
discernible from the judgments of the High Court or the Supreme Court should 
be removed at the earliest opportunity than to continue paying premium: upon 
injustice, thereby perpetuated or inflicted until larger bench.of the High Court or 
the Supreme Court modifies or reverses the former judgment. Be SE eet, 

' 3. Sections 204 (1-A) dnd 244—His Lordship Mr. Justice M. C. Desai, of the 
‘ Allahabad High Court, has during the course of his judgment delivered in. Shubrati 
Khan v. State? made ‘the following observations touching the object and scope of 


sections 204 (1-A) and 244 of the Criminal Procedure ‘Code. _ : ved a CNN 


(i) Section 204 (1-A) ofthe Criminal Procedure Code, simply requirés that 'nò 
summons shall be issued against.the acċused unless a list of the prosecution witnesses 
has been filed. The provision ceases to be of any applicability or use after a sum- 
mons has, been issued to the accused. It only imposes a condition on the issue of a 
summons against the. accused and once.a summons is issued ‘it ceases to be of any 
relevancy and does,not govern the subsequent procedure: It does not lay. down. that 
only, those witnesses whose names.are given in the.list can be examined by the prose: 


cution. ie a i i oio Lot antes 


(ii) The power of a: Magistrate to summon witnesses in summons cases is fully 
and exhaustively laid. down in section 244. It contains no restrictions upon his 





ea ae a ee ee ke 


1. 1960 All. W.R. (H.C.) 22. - 2- 1960 All. W.R. (H.C.) 43) dar? iG 






~. 24 l _ THÈ MADRAS LAW JOURNAL, [1960 


power, it does not restrict it to issuing summons against the witnesses whose names 


are given in the list prepared under section 204 (1-A). The power is wide enough 
to include issuing sumimons against other witnesses also. If the Magistrate is bound 
to examine a witness under section 244 (1), if present, even though his name 
was not mentioned in the list, it should not be held that he cannot issue a summons 
against a prosecution witness whose name is not mentioned i in the list. The Magis- 
trate cannot refuse to examine'a prosecution witness on any ground, even on the 
ground that his name was not mentioned in the list, prepared under section 204 
(1-A). The power given by sub-section (2) of section 244 to issue a summons to a 
witnéss, also is a wide power, subject to no restrictions. Its exercise is not made 
dépendant upon whether his name was mentioned in the list or not. There is no 
prohibition against the exercise of the power in respect of a witness whose name 
was not mentioned in the list. 


(iii) The legislature added the provisions of section 204 ne yy the Amend- 
ment Act of 1955, bud did not choose to make any amendment in section 244. 
Since the language of section 244 remains the same it must be given the same mean- 
ing which it bore before the Amendment Act of 1955. Its meaning cannot change 
merely because the legislature added section 204 (1-A), which does not deal at all 
with the power of a Magistrate to issue summonses against prosecution witnesses; if 
the legislature had intended that summonses should be issued only against the 
witnesses whose names are given in the list, it would also have made a suitable 
amendment in section 244 also, and when it did not do so, it must be held that it did 
not intend to curtail the then existing power:of a Magistrate to issue summonses 
against prosecution witnesses. : 


` The above-mentioned observations made with reference to summons cases. 
apply with equal force in similar circumstances to the trial of warrant cases also. 
The words “the Magistrate-shall proceed to hear the complainant (if any) and take 
all such evidence as may be produced in support of the prosecution” occurring 
in section 244 (1) also occur in section 252 (1). The words “ the evidence of ,any 
remaining- witnesses for the prosecution occurring in section 256 (1) refer only to 
those witnesses whose namies have been ascertained under section 252 (2) from the 
complainant and who have-not been examined before the framing of the charge 
as laid down by the High Court of Allahabad in Raghubar Sahai v. Wali Hussain! 
and also by the High Courts of Lahore and Nagpur in Hewan Ram v. pene: 
and Abdul Razake v. Haji Hussain Sarwar? respectively., 


Should we, then, conclude that the provisions of section 204 (1-A) are ¢ merely 
ornamental and unsubstantial in character and essence ? ` Has the legislature 
added :the provisions in a perfunctory and aimless manner to be treated only as 
dead letters by the Court and the prosecution ? To me they do not appear or 
intended to be so inspite of the fact that the legislature has not expressed their 
object and intention: in an explicit and clear-cut manner. It is a matter of wide 
experience that some witnesses are more often than not persons who are really not 
in a position to testify any fact relevant to prove the commission of offence, but they 


+ 
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are procured and produced to.support the case by employing questionablé and. 
anti-social methods. The prosecution even withholds the’ witnesses named pre- 
viously on the mere expectation of their evidence being inconsistent with the 
Prosecution story or due to the possibility or even probability of their being untrue 
in some respects, and produces fresh witnesses to bolster up its case. The legislature 
has added the provisions of section 204 (1-A), clearly with the object of checking 
` and curbing such corrupt and unhealthy practices and tendencies. The object is 

sought to be achieved by making it imperative upon the prosecution to disclose 

the names of its witnesses at the first opportunity available other than the first 
information report, if any, of the alleged offence and to safeguard the accused 
against subsequent variations or additions: The complaint is made at a time when 

the memory of its maker is almost fresh and he should be then in a position to name 

all those persons who according to him have witnessed the commission of the 
offence or any fact related therewith. Might be, the prosecution may genuinely 
feel at a later stage the necessity of producing a witness not named previously in 

order to dispel the light thrown on the case by the defence witnesses or in order 

to fill in the accidental gaps in the. evidence. The Court already possesses under 

the provisions of section 540 the power in such an eventuality to summon any person 

as a witness or examine any person in attendance though not named or summoned 
as a witness if his evidence appears to it essential to the just decision of the case. 
But it is revolting to common sense and notions of fair dispensation of j justice that 
the prosecution should be entitled as of right to summon or produce a witness 

whose name has not been mentioned in the list filed under section 204 (i -A) 

without disclosing adequate reasons, or extenuating circumstances in 

support thereof. Any estimation and interpretation of the provision contrary to 
that would render it wholly meaningless and of no practical use whatsoever, so far 
as the defence is concerned for whose safety and benefit alone the Provision has 

been incorporated. > 


I, therefore, suggest that the.relative provisions may be amended. i in. the 
following manner :— ; . 


(i) In’ sections 244 (1) and 252 (1), the words . “ Gad take all such ede 
as may be produced iri support of the prosecution” should be changed into “and 
examine all such witnesses whose names appear in the list filed under section 204 
(1-A) as may be produced in support of the prosecution.” 


(ii) Section 252 (2) as it stands at present be deleted. | 


(iii) Section 244 (3) and section-252 (2) be newly added and worded as 
“ subject to the provisions of section 540, the prosecution shall not be entitled as of 
right to examine any witness or to have any witness summoned other than the 
witnesses named in the list delivered by it to the Court under the provisions of segtion 
204 (1-A).” 

(iv) In section 256 (1) between thé words ‘‘ the evidence of any remaining 
witness for the prosecution ” and ‘‘ shall next be taken ” the words “ named in the 
list delivered by it to the Court under the provisions of section 204 (1-A) ” 
be inserted, 
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-oo Lastly, it-is-a‘matter of appreciable experience that the Courts, especially the 
Magistrates, do-not deal with, ratlier ignore altogether, the points raised,’ ‘objections 
made, and the case-law, cited by the:party during the ‘course of the judgment against, 
whom they deliver the same: : If an attempt is‘made to raise the same ‘point or 

objection before the: Court ofappeal-in general and-the Court of revision it: parti- 
` cular, it is opposed by the-Court and the opposite party’saying that the same was - 
not raised or made in the Courts below, a plea which cannot be effectively and 
possibly repelled by the maker in the circumstances prevailing at present.: It is 
true that the presiding officers of some Courts permit the patties ‘to ‘submit: their 
arguments in’ writing, but this is done ‘more to suit the convenience of the’ ‘Court. 
itself than in the ‘interest of the arties. The written arguments when so submitted 
do not'at all form part of the case-record; they’ are destroyed by the Court after 
preparing the: judgment. “The rulings: of*s some ‘High: Courts‘in India- “also’ support 
and encourage the ‘Courts in’ their refusal to ‘adimit' written arguments. ‘I ‘would 
for myself strongly plead in the circumstances’ that there should not -be any legal 
bar operating agdinst’ ihe’ filing of arguments’ in writing by any of-'the' parties. 

The’ plea is wholly rational and ‘equitable. The written arguments of-any ‘party 

would of ‘necessity consist of the points of facts’ and ‘Jaw, objections against the admis- 

sibility’ ‘of evidence produced by the opposité party and’ the case-law in support 
of all its contentions. It would help immensely all the Courts ‘and also ‘the counsel 


` of both the partiés in appreciating and rebutting. the. relative party’s case as a whole. 
It would’also then be riot possible for any party to claim or deny the ‘factum of arly 
particular point having’ been raised or not in the Courts below.. The acceptance 
by the’ ‘legislature of the’ plea s should i in brief’ Prove itself advantageous, convenient 
and useful to ‘all concersied without hampering i in the least the Court or increasing f 
in any: way! its ‘buiden or responsibility vis-a-vis the case. f á 
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The suggested provision may be termed as below : 


go a eaat Lt 
“ Subject to other provisions under the Code any’ party to the proceedings 
or the case may, after:the defence ‘has closed its evidence, submit ‘its ‘arguments 
to the Court either verbally or in writing incorporating therein~all thie‘ points: ‘of 
fact and law, objections, and, the case-law which the party desires-the Court to take 
into consideration | ‘before arriving. at the final ‘conclusion and decision ipon, the 


case as a whole.” 
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DIVESTING. BY AN ADOPTED SON : "A PRESSING PROBLEM: FOR 
THE ‘SUPREME COURT et 
By ee f 
J. Duncan M.'DERRETT. er 
Reader in Oriental Laws, School of Oriental and African Studies, University of London. 


The Hindu Adoptions and Maintenance. Act (LXXVIII of 1956), provides 
by section 12, proviso (c), that > i 


“ the adopted child shall not divest any peson of any estate- which vested in 
e him or her before the adoption. PEA E 7 


It is not certain whether any importance is to be attached to the word “‘vested 4, 
' While an estate which, passes by succession or, transfer inter vives may be said in ninety- 
nine cases out of a hundred to vest in the heir or heiress or transferee, it is far from 
_cértain whether joint family propérty passing into the hands of separated coparceners 
ata partition, or coming into the hands of a sole surviving coparcener by virtue 
of the prior « deaths of his ‘former i coparcéners, “ vests” in anyone at all. To speak 
of vesting, or even ownership, except in figurative senses and for specifically limited . 
purposes, in the. case’ óf coparceners or holders of joint family property — 
pending the possible recreation of a coparcenary ; is to-misuse language’. If this 
view is correct, an adoption may “‘ divest” joint family property in a very limited 
number of cases still, notwithstanding the apparent intention of this proviso. - Thus 
if a Hindu adopts to himself (a widow can no longer validly adopt to her deceased 
husband except for religious purposes) the adoption will still work at Mitakshara 
law a divesting and revesfing (in so far'as these words are at all appropriate) of the 
joint family-property out of the hands of the existing’ coparceners and into the hands 
of them and their new member. Joint family law. tô, this very small andi innocuous 
extent has been préservéd.- However, after December 21, 1956; no adéption í ĉan 
divest joint family property “which has vested, for some reason in one ‘ coparcener 
(other than 'the adoptive father) or in a stranger, not. because of any failure of the’ 
word ‘‘ vest”? to cover such property, but because the adoptee’s rights commence 
with his adoption (section 12)’and the doctrine of rélation back. is abolished: 


This abolition was. greatly welcomed. Tristances where’ innocént people’ ‘had 
been‘deprived of their property merely beéause a’ widow had adopted’ a son to her 
- husband, dead, sometimes, as much as three-quarters of a century previously, pro- 
voked a feeling of indignation. As a result numerous casés had‘ attempted to mini- 
mise the effects of the doctriné of relation back which had been ‘unequivocally pro- 
nounced in Privy. Council and Federal ‘Court cases, andthe various methods used 
have been criticised -in articlés the arguments of which it, would be undesirable to 
repeat, éxCept in summary form, | here.’ 'The- whole law ‘relating to divesting “by 
adopted sons was reviewed by the, Supreme Court in the celebrated. case of Shrinivas 
Krishnaraò” “Kango V. ‘Narajan Dizji: Kångo3; which served: to’ Put, an cnd to avers, 


7 





“Ie “Attofney:General of. Ceylon. “Ar. ‘Arunachalam’ ‘Chettiar, LR. tess) A: G. 513, 535. (Se 60" Bom. 
L.R. (J.) at 167 : per’Lord Simonds’ To say that ‘in such circumstances a coparcener has a ‘ share ’ 
of the property which passes at his death i is in their’ “Lordships” opinion a ‘clear’ misuse of: “language: 
Nor does it help to say that' the: “property -is is ‘vested'?sin ‘or. £ owned? by«(if ‘west? and.‘own! are 
legitimate words to. use); the coparceners for . the’ time „being 3 rather than. be all the "members of the 
undivided family.” TO ADA ehh Dag be ae S tT 

~ 2, Seei(1953) ‘55 Bom.LiR. (J-); aff. 5 Cros): 57 Bom.L.R. (J-), 73- E: ; (1956) 58 Bom.L.R. 
(J:);- r f; and (1957) 59° Bom. L.R: (J-J; 178-182.» See also? P. “i Duraiswamit ‘Ayyangar in (1956) 
69 L.W. 29-33. Seb orog ah par ds O39 
Lik 3.1954 S:G.J..4o8 $ 57 Bom. eae ALR: 1954 8.0379. + (1954): M.LJ.639. SO) 7 
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of any collaterals who had succeeded toa propositus-collateral of the adopted son, 
and were remoter than he in the order of succession, assuming that he was alive 
and competent to take the estate at the opening of the succession. This simpli- 
fication of the Jaw operated both in the succession to males and that to females4. 
One intolerable nuisance had been eradicated. But the basic proposition remained 
and was emphasised. The adopted son, adopted at Hindu law and not under our 
new “ Code ”, was entitled to recover the whole property of his adoptive father, 
whether it be joint family property or separate property, in order that the continuity 
of the line should be preserved in property as well as in name. ` 


"The Supreme Court, in the course of explaining why those previous decisions 
could not be approved, which had enabled divesting to take place of the estate of 
a-propositus other than the adoptee’s male lieal ancestor, showed that the position 
of a collateral provisional heir would be intolerable and unexampled. Provisional 
heirs and limited heirs were well-known, the divided coparcener, 4-a the sole surviving, 
coparcener and the widow giving - title under the limited estate, were all notorious , 
examples and those who dealt with them otherwise than upon sufficient bona fide’ 
enquiry, knew that upon action being taken by someone interested in the estate, | 
‘someone who perhaps might not even be alive at the time of the transfer,*-b the 
estate might be divested without notice or compensation. They often paid, on that 
‘account,-something less than the normal market value of the property. The col- . 
lateral heir, inheriting from an absolute owner and to all appearances by an absolute 
title, was in a different position : alienees from him had no notice of defect in his 

- title, and_were not on their guard. Consequently it would be-inequitable as well 
as iniquitous to count that collateral as of the same class as the coparcener, manager, 
or pre-1956 widow. ` The words in which this very relevant ratio is expressed make 
it clear, it is submitted, that the Supreme Court were of the opinion that a sole 
surviving coparcener who has alienated without justifying necessity prior to the 
adoption of a son-by the widow of a predeceased coparcener, and the separated 
coparceners who alienate without necessity prior-to the adoption of a son by the 
widow of a coparcener who died prior to the partition, are all alike, in that they can 
give only a provisional title; provisional until all widows then capable of adoption 
had died or lost their power to adopt, and that the adopted son in both circumstances 
could divest transferees of property who had taken for purposes which would not 
-have been binding ‘upon him had he been alive and a coparcener at the relevant 
moments. Mr. Justice Venkatarama Iyer saidin a passage often cited before.® 


<“... . Anant Bhikappa Patil (Minor)-v. Shankar Ramchandra Patil®, went far be- 
yond what had been previously understood to be the law. It is not in consonance 
with the principle well-established in Indian jurisprudence that an inheritance could 
not be in abeyance, and that the relation back of the right of an adopted son is only 
‘quoad the estate of the adoptive father. Moreover the law as laid’ down therein 
leads to results which are highly inconvenient., When an adoption is made by . a 
widow of either a coparcéner or a separated member then the right of the adopted 
son to claim properties as on the date of the death of the adoptive father by reason 


of the theory of relation back is subject-to the limitation that alienations made prior _ 





| 4, See Sivagami Achi v. Somasundaram Chettiar, (1956) 1 M.L.J. 441 : ALR. 1956 Mad. 323 (F.B.) 
and K. Ramakrishnayya v. M.-Narasayya, (1956) An.W.R. 1120 ; and the now somewhat out-of-date 
article in (1955) 85.C.J. (J.), 217%. >- ; f x s Des 
. 4-a, It will be observed from the quotation below that his Lordship specifically mentions ‘-widows 
or coparceners in ‘a joint family”, ` It i submitted that the words ate wide enough to include.instan- 
ces of a single coparcener.who is the head of a joint family. . ee ere Lieto a 
a 4ebs: Panchaiti Achara Udasi Nirwani v. Surajpal „Singh; A.T.R. 1945 P.C. r: (1944) 2°M.L.J. 395 
(P.c4 3 Shivaji Ganpati Muthal v. Murlidhar Daji, (1953) 56 Bom.L.R. 426 (F.B.) ; (1957) 59 Bom: 
L.R. r117. The rule is fully accepted in Andhra, (1956) An.W.R. 1067. ~ Nett a ai 
. ‘5. At p: 642 of the’M.L.J. Report, and p. 693 ofithe’Bom.L.R. Report. ‘The Andhra H.C. in 
A.LR. 1959 Andh. P. 512 (cited-below) cite this passage at p. 515, col. hy. and „refuse to: interprét 
it correctly at p. 516, col. (a). \ ine ee a 
e oo T70 LA. 232,546 Bom. LR. 1 £.(1943) 2 M:L.J. 5993; LL.R. (1944), Bom., 116 
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to the date of adoption are binding on him, if they were for purposes binding upon 
the estate. ‘Thus, transferees from limited owners, whether they be widows or co- 
parceners in a joint family, are amply protected. But no such safeguard exists in ° 
respect of property inherited from a collateral, because if the adopted son is entitled 
on the theory of relation back to divest that property, the position of the mesne holder 
would be that of an owner possessing a title defeasible on adoption, and the result 
of such adoption must be to extinguish that title and that of all persons claiming 
under him. The alienees from him would have no protection, as there could be 
no question of supporting the alienations on the ground of necessity or benefit. And 
if the adoption takes place long after the succession to the collateral had opened 
Sanae and the property might have meanwhile changed hands several times, the 
title of the purchasers would be liable to be disturbed ‘quite a long time after the 
alienations. We must hesitate to subscribe to a view of the law which leads to 
consequences so inconvenient, The claim of the appellant to divest a vested estate 
rests on a legal fiction, and legal fictions should no be extended so as to lead to 
unjust results.” 


Thus his Lordship shows that the rule as re-established in our leading case rests 
on three legs : (i) pre Anant v. Shankar cases®, which authorised divesting of the 
property of the male lineal ancestors, such as father or grandfather, (ii) the purpose 
and design of the institution of adoption amongst Hindus, and (iii) the propriety of 
allowing an adoptee to divest the property of, e.g., the father from whosoever hands 
it may be found in, provided that the alienation was not originally for a purpose 
that would have been binding upon him had he been alive and in the position of 
a son at the time in question ; and, on the other hand, the impropriety of allowing 
such divesting, when the property belonged to a person with whom ‘the adoptee 
could not become a coparcener by virtue of his adoption, a person with whom third 
parties would naturally deal without enquiring whether his title was limited by 
the existence or potential existence of concurrent rights in the same property. In the 
passage quoted it is evident that his Lordship envisaged divesting of the property 
of the adoptive father, whatever its nature, and in whatever hands it might pe found, 
provided that the purpose of the alienation was not binding on the adopted son. 


The question may be raised whether the same was understood to be the case 
whether (i) the property was “ vested ” in a sole surviving coparcener, and it had 
passed from him by (a) death or (b) alienation inter vivos, or (ii) the property was “‘ves- 
ted”? in several coparceners, who had separated after the adoptive father’s death, 
and divided amongst themselves what would have been the adoptive father’s share, 
and had afterwards either (a) died, or (b) alienated inter vivos, 


On principle there should be no difference in these cases, except that, with alie- 
nations for value, it is open to the miesne holder to prove that the alienations were 
made to protect the property itself, to maintain persons whom the adoptee would have 
been obliged to maintain, to pay the adoptee’s father’s untainted antecedent debts, 
and the like. The principle, after all, is clear enough. The adoptee is treated like 
a posthumous child. A posthumous child can recover his father’s share from coparce- 
ners who have divided after his father’s death, subject to binding alienations ; the 
meaning of that expression “ binding alienations ” may escape the unwary, but it 
should be sufficiently clear from what is said above. In the same way the posthu- 
mous son can divest alienees from a sole surviving coparcener, as he could from an 
heir, such as his own adoptive mother. The property, which appeared to be the 
property of the holders subject to evident rights of maintainees, etc., was held by a 
provisional “ title’, and no stronger title could be conveyed except for a necessity 
that would bind the whole family, living and to be born or adopted. ‘The coparce- 
ners. held provisionally as long as a widow lived who retained the right to create a 
new coparcener retrospectively by adoption, and the sole surviving coparcener, like 


fost) L.R. 70 LA. 232 : 46 Bom. L.R. 1? (1943) 2 M.LJ. 599 ; I-L.R., (1944) Bom. 116 
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any heir, though hardly by so strong a title, held provisionally in the same circum- 
_stances. The logic of this position extends to testamentary dispositions by the sole’ 
surviving-coparcener ; and logic demands that both legacies and sales, mortgages 
and: exchanges; not to speak of gifts, must be upset when a son is adopted by tite 
widow of a predeceased:coparcener. That logic has been admitted in several cases’, 
and recently in the challenging case of. Potharaju Pardhasaradhi Rao’ (Minor) v. Potha- 
raju Srinivasa Sarma*, But anyone who has been following the development of the 
Hindu law of adoption in Bombay, whence most of the cases came;' knows that logic 
is not respected; and now Andhra, in the last mentioned case, instead of following 
what appears to have been the intent of the Supreme Court judgment®, has preferred 
to follow the Bombay Full-Bench in Ramachandra Hanmant v. Balaji Dattu’®, and to | 
remain content with the very-unsteady reasoning of the same Full Bench in Kvishtappa- 
Venkappa Y. Gopal Shivaji1+, rather than the ratio which lies behind the Bombay case 
of Gurupadappa Basappa v. Karishiddappa'®, which the Bombay Full Bench in that last 
case fully and unreservedly upheld. - The result, though it appears rational, is dis-. 
turbing. a i i 


` The position as left by the Bombay High Court was that whereas a son adopted 
by the widow of a predeceased coparcener could re-open a partition and force the 
other sharers to carry their own alienations which would not‘have been binding up- 
-on him, and to give him a share quite free from such alienations; he could not avail 
himself of the same right where no partition could-be re-opened, by reason of the 
fact that there had been no partition, the other coparceners having died unseparated 
and left a sole surviving coparcener, who, instead of dying and leaving -the family 
property to pass by inheritance, had alienated parts or the whole of it inter vivos! ’. 


. © Even where the property had passed from the sole surviving coparcener by inheri- 
tance, and had then passed from his heir on the latter’s death, the Bombay High 
Court has held that it cannot be reached by the adopted son?4; but here the Andhra 
High Court has very properly declined to observe whether the conclusion was fit to be 
followed.. But the basis of the Andhra decision was that a distinction existed (though 
not pointed out‘in the-Supreme Court) between property which passes from the 
sole surviving coparcener by inheritance, on the one hand, and property which he 
has alienated on the other. , All the instances of divesting of the holder who had taken ` 
from'a sole surviving coparcener related to intestate succession. In fact there were 
cases in Madras as well as Bombay testifying to the solé surviving coparcener’s power. 
of alienating by will.in spite of the relation back of the adoption made afterwards by 





7. For example, Udhao v.' Bhaskar, 1.L.R. (1946) Nag: 425, 427 3 Krishtappa Venkappa v. . Gopal 
Shivaji, (1956) 59 B.L.R. 176, 182-3. 46) Nag. 4 g £ : 

8. A.I.R. 1959 Andh. P. 512: (1959) 2-An.W.R. 341. This is the best of the series dealing with 
this subject. The reference to logic is foundat p. 513, col. (b) : “ It is true that if abstract logic is to’ 
have its way, it may be difficult to resist the force of this argument.’ Observe the effect of the famous 
citation from Quinn v. Latham, (1901) A.C. 495, at p. 516, col. (a), but notice that that dictum expressly 
refers to “generality of expressions” and not to fundamental principles of law which are to be deduced 
from.the whole pattern’ of case-law, and not from isolated incidents independently and without respon- 
sibility-for the whole. Thus although every decision is authority only for what it actually decides, 
the effect of a group of decisions relating to the status and powers of ‘an- individual known to law 
cannot be evaded by claiming that decisions on parallel or ‘connected topics are not to be scrutinised 
in order to establish what that status or those powers are in a particular disputed context. Extension 
from the known to the unknown may be sometimes unjustified, but it is proper to establish a funda- ` 
mental proposition with the aid of collateral authorities and thence to determine whether the unknown 


rule is or is not necessarily to conform. 


9: Seen. 5 above. The reason stated is that the learned Judge did not intend to disturb the law 
as laid down in Veeranna (see below) and as understood . by himself in a case decided while-he' was 
as Judge of the Madras High Court : see n. 46 below. as D 

10. LL.R. (1955) Bom. 837 : 57 Bom. L.R. 491 ; A.I.R. 1955 Bom. 291 (F.B.). 

“11. (1956) 59 Bom. L:R. 176 (F.B.). < ARA s a 

12. (1953) 56 Bom. L.R. 252: A.LR. 1954 Bom. 318. : - 

13. See Question and Answer°at 59 Bom. L.R. 182-3. 7 4 
$ it See n. z0. aboye, T a was wo in (1956)- 58 rote (J-) 1, a Se) not un- 
na een followed in Ganeshr, . Rame ra, (1 n,L.R. 1032 an u i ‘ 
Phoolckand, ALR. 1958 MiP. 261, a ee ae eer a 
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the predeceased coparcener’s widow15, And it was clear that’ Bombay had never | 
permitted:a sole surviving coparcener’s alienations-of any sort to be disturbed. How 
can a distinction be made between alienation and legacy-on the one hand and intes-  - 
tate succession on the other ? The property after all is-joint family. property, and the 
absence of the adopted son at the time is irrelevant in view of the doctrine of relation 
back1®, Logic demands the removal of the alleged distinction, but their Lordships 
in’ Andhra candidly say that logic is unsupported by authority. Unfortunately they - 
point out the basis of their own judgment ; it is practically identical with the basis 
of Chagla, C. J.’s judgments in the Full Bench cases referred to above ; and it is false 
and easily recognisable as such. What follows in this paper is an explanation partly 
of what is false in the reasoning, and partly of how a false proposition came “to be 
embedded in the case-law. © : 2 bns . 


But before we proceed a preliminary question hasto be answered. The trouble 
started with Veeranna v. Sayamma1’, unfortunately recognised as good law in Anant v. 
Shankar. Veeranna’s case was decided in 1928; and was followed several times since?®, 
and must have been the deciding case in many disputes regarding adoptions and 
wills made by the last male holder of joint family property. Is the course of usage 
affecting perhaps hundreds of titles, stretching over 31 years, sufficiently long to justify 
our clinging to that case, even if demonstrably wrongly decided, under the healthful 
maxim, communis error facit jus ? If the Supreme Court were to overrule this case 
untold harm would be done. ‘Such an event would not be unprecedented and might not 
be wrong?®, Separate from this enquiry, however, and on much safer ground, because 
voidable alienations are in question and the law of limitation will prevent over-nu- 
merous litigations, is the question whether the other source of the trouble, the false 
dictum in Krishnamurthi Ayyar v. Krishnamurthi’ Ayyar®°, can be overruled (or, more cor- 
rectly, explained into innocuity), now that it has been an effective stumbling- 
block to the adopted son for 32 years. Had Veeranna’s case been correctly decided, 
and had that dictum in the Privy Council been correct, it would still have been open to 
Parliament to put a stop to litigation brought by sons adopted prior to 1956 if its 
object was to divest transferees from ‘sole surviving coparceners. The question Is 
whether the Supreme Court (assuming an opportunity todo so) will straighten out 
the law, and overrule the Bombay and- Andhra- cases which are in apparent conflict 
with one of the rationes in Shrinivas’ case ; and,if that happens, whether Parliament 
will step in, to stop these iniquitous, but perfectly legal actions by adopted sons; or 
whether on the other hand the Supreme Court will uphold the cases in question. 
But if the latter happens it cannot, possibly happen for the same reasons as ‘those 
upon which the Bombay and Andhra High Courts prefer to rely®*. © 


This is quite certain. The reasons are patently bad, and cannot stand in face 
of Privy-Council, Federal Court, and High Court decisions on other, but closely ad- 
jacent, branches of our subject. -It is‘inconceivable that the Supreme Court should 
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I 5. The whole matter is thoroughly discussed by P. Chandra Reddy, J. (as he then was) in- 
D. Lakshminarasimham v. G. Rajeswari, A.I.R. 1955 Andh. P. 278: 1955 An.W.R. 344. 

16. Ramchandra Shrinivas Kulkarni v. Ramkrishna Krishnarao Kulkarni, (1951) 54 Bom. L.R. 636 
cited below. : 2 an T3 

17. I.L.R. 52 Mad. 398 : 56 M.L.J. 401 : A.I.R. 1929 Mad. 296. Ei 

18. Udhao v. Bhaskar, cit. sup., and Narayan Ramakrishna v.,Padmanabh, (1949) 52 Bom.L.R. 313 3 
also Vithalbhai Gokalbhai v. Shivabhai, (1949) 52 Bom. L.R. gor : A.LR. 1950 Bom. 289. . 

19. There is a distinction between a mistaken course of conduct or practice, on the one hand 
and a series-of decisions which rely upon a mistaken appreciation of the law. While the law may 
take account of a development of usage which it would be oppressive to overturn, and which it may 
itself recognise and mould, it is quite another matter to refuse to state correctly what the law is merely 
because it has frequently been..misstated previously. . z 
"* 90, (1927) L.R. 54 L.A. 248 : 50 Mad. 508 : 53 M.L.J. 57. A.LR- 1927 P.C. 139 :29 Bom.L.R. 
969 P.C., at p. 262 of the I.A. rep., pp. 144-145 of the A.I.R.report, and p. 978 of the Bom.L.R. report. , 

21. It is fair to remark that it is possible for the Supreme Court heartily to disapprove of a rule 
but to hold that it has been in use for so long that it cannot be overturned upon any theoretical basis. 
sc Ton in Gurunath y, Kamalabei, AIR. 1955 S.C, 906 ; .1955, S.G.J. 178 : (1 955) 1 M.LJ. °. 
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_ hold that the sole surviving coparcener was a full and complete owner of the joint 
family estate for the purpose of disenabling a future adoptee to claim a share in 
whatever he may have happened to transfer inter vivos, whilst at the same time hold- 
ing that the property in the hands of a sole surviving coparcener is “ joint family 
property ”, that on his death it is so to be conceived for the purposes of the Hindu 
Women’s Rights to Property Act, 1937, that his alienations can bind only his own 
natural (legitimate) and or adopted son, and that if property is earned by reason of 
alienations made between the death of the last coparcener to die and the conception 
of his natural son or the adoption of his own adopted son, the fact of alienation will 
enable that late-comer to have a birth-right in the entire earningsso made. Nothing 
can be clearer than that the sole surviving coparcener is not the full and complete 
owner of the property: his fruitless attempt to dispose of it to the prejudice of mainte- 
nance rights of female dependants of predeceased coparceners shows that clearly 
enough2%, and the freedom that the temporary absence of a coparcener gives him is 
apt to prove illusory. It is perfectly true that he is treated as if he were a full owner for 
certain quite limited propositions, each valid, with inevitable built-in provisions and, 
reservations and justifications, in its own respective sphere. 


_ _ In income-tax contexts he, as the assessee for the purposes of the joint family 
is treated as “‘owner’’?3, For Estate Duty he is treated as owner?4, and under the 
Hindu Succession Act, 1956, the tradition is continued of making no distinction 
whatever between the separate property of a sole surviving coparcener and of the 
same man in his capacity as an owner of separate and self-acquired property?®. That 
tradition has a long and involved history, and it is important to remember that for 
a long time Madras, and until very recently Travancore and Cochin, held that when 
the sole surviving coparcener died succession did not open to the sole surviving co- 
parcener in respect of the joint family property as if he were the owner, but the 
females took it jointly2®. This wholesome rule was eventually abandoned in British 
India with safety, because the sole surviving coparcener held subject to the rights of 
the females and others (such as illegitimate sons ‘and concubines, if any), and could 
not defeat their rights—for they could, if they suspected danger to their interests, 
apply for a charge to be created over the property in their favour?’. And how a man 
can be called full owner of property, over which any number of people may at any 
time apply for individual charges, passes our comprehension. As we shall see, the 
correct position has been stated authoritatively often enough. The sole surviving 
coparcener often looks like a full owner : but he is known not to be such, and any 
ratio which depends upon such a proposition must be false. That this is the ratio of 
Pardhasaradhi Rao’s case is evident. Chandra Reddy, C.J., said?8 : 





22. Manilal v. Bai Tara, (1893) I.L.R. 17 Bom. 398 ; Somasundaram Chetty v. Unnamalai Ammal, 
(1920) I.L.R. 43 Mad. 800 : 39 M.L.J. 179 ; Ram Kunwar v. Amar Nath, (11932) 1-L.R. 54 All. 472 5 
Malkarjun v. Sarubai, A.I.R. 1943 Bom. 187. The right is postponed to joint family debts, but not, 
it seems, the personal debts of the sole surviving coparceners, 


23. See cases cited at 60 Bom. L.R. (J.), 169, n. 18 and 171 n. 27. 

24. “ Estate Duty and the Nature of a Mitakshara Coparcener’s Interest’, (1958) 60 Bom.L.R. 
(J), 1600. 

25. Hindu Succession Act, 1956, Sec. 6 : “ an interest in a Mitakshara coparcenary property.” 

26. This forgotten chapter of Hindu legal history deserves more than passing attention. The 
silence of the Mitakshara is extremely significant, implying that custom eked out the exiguous law 
which the author was prepared to assert : he was concerned only to protect the widow of a separated, 
sonless, and unreunited male. Ramlal Koopoo Ammal v. Ammani Rucmani Ammal, (1887) 5 Trav. L.R. 
45 (F.B.) was followed in 15 Trav. L.R. app. 35 and 20 Trav. L.R. 35 ; followed and affirmed in 
Nagamma Valliamma v. Parvathi Sivakami, (1936) (1111) 52 Trav. L.R. 214 (F.B.) followed in Dakshi- 
namoorthy Srouthigal v. Narayanan Sastrial, (1935) 51 Trav. L.R. 150 (mother-manager has rights of 
alienation like a “ manager” of a joint family in British India) ; distinguished in Thanu Adaviar 
Subramonia v. Marimuthu Mutachi, (1935) 51 Trav. L.R. 198 explained in Abdul Sakkur v. Kasi Ammal, 
(1940) 55 Trav.L.R. 151 ; followed in Cochin in 3 Co.L.R. 125 until this was overruled in Puthi Ammal 
v. Bagirathi, 18 Co.L.R. 505 ; overruled by Muthu Neelamma v. Perumal Pillai, (1953) T.C. 1021: 
A.LR. 1953 T.G. 518 (F.B.). 

2%. Ramchahdra Gururao v. Kamalabai, (1944) 46 Bom.L.R. 358 ; Satwati v. Kali Shanker, (1955) 1 
All. 523, 526 f., (F.B.) ; Dattatraya Putto v. Tulsabai, (1943) Bom. 646 : 45 Bom.L.R. 802. 


28. A,LR. 1959 Andh. P. 512, 515, col. (b). 
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“ We have already pointed out that the sole surviving coparcener is the absolute 
owner of the property and it is not correct to describe it as a qualified interest in the 
property and he has consequently full power to alienate it whether by settlement or 
by will, there being no fetters on such power.”. ; 


It is likewise, subject to the superficial thinking induced by the determination 
to reconcile, by force if necessary, divergent propositions in previous Bombay cases, 
the ratio of Ramachandra Hanmant®®, where Chagla, C. j., says : 


“ When D succeeded to the property of R there was a potential mother in the 
family of R [the sole surviving coparcener], and therefore it is well-settled. . .. .that 
D inherited this property subject to defeasance, the defeasance coming into operation 
in the event of the potential mother. . . . . adopting a son into the family of R. But-it is 
equally well-settled that subject to this defeasance D had an absolute interest in the 
property which he inherited. He was the full owner of the property, he could deal 
with the property as his own and it would be erroneous to suggest that D had only a 
qualified interest in this property. As an absolute owner he could alienate the 
property and the alienation would be binding upon any son adopted subsequent to 
the alienation...... S 
The reason why D was supposed to take an absolute estate was thatit was believed 
that R had an absolute state. In Krishtappa’s case Shah, J., in referring the ques- 
tion to the Full Bench stated the correct position “ If the property of a joint Hindu 
family alienated for non-justifiable purposes is to be regarded as notionally the pro- 
perty of the family for awarding a share to the adopted son of a coparcener, it is im- 
material that it was alienated by a sole surviving coparcener or by the surviving 
coparceners after they have partitioned the estate” and invited the Full Bench 
to refuse to follow the law as astated in Veeranna v. Sayamma*1, But Chagla, G.J., 
said: 41.4 . 


s this Court laid down in the earlier decision Bhimaji Krishnarao’s case 


that, when there was a sole surviving coparcener and he made certain alienations and 
there was an adoption in the family subsequent to the alienations, then the alienations 
were binding on the adopted son because at the dates of the alienations the coparcener 
had full right to treat the family property as if it were his own property, and that an 
adoption which was subsequent to the alienations could not affect the property which 
was already disposed of by the coparcener as a person who acted as the full owner of 
the property. . Just as the sole surviving coparcener has every right and authority 
to dispose of the property as if it was of his absolute ownership... .” S 

And the powerful phrase “binding alienations”, “ lawful alienations ”, which had 
figured so largely in earlier cases was treated as if it meant “any alienations” . A 
dictum in a Madras case likewise refers to the alienations which an adoptee might 


avoid**, and it would be totally nullified if “lawful alienations ” meant “ any aliena- 
tions whatever.” : 


In fact there are three sorts of sole surviving coparcener :— . 


'--1. Thesole surviving coparcener who has no widow of a predeceased copar- 
cener living. He is not a full owner, unless he is also. - eve 5 a 


2. A sole surviving coparcener who has no maintaineé living, who is entitled 
to draw maintenance from the joint family property ; and has not begotten a son; 
whose live birth might retrospectively create a “ birth right” over improperly ali- 
nated property transferred after his conception. This man is certainly, pro tempore, 
a full owner? ” ` i i TOS ooo e> 
e a a a e e ae Shes 

29. (1955) 57 Bom.L.R. 491 at 496. - 

30. (1956) 59 Bom.L.R. 176 at 181. Sets : G : 

31. (1928) 52 Mad. 398 : 56 M.L.J. 401 : A.I.R. 1929 Mad. 296. i © bu 

31-a. 59 Bom.L.R. 176 at 182; i te é ; N 

32. Raju v. Lakshmi Ammal, (1954) 1 M.L.J. 654; 659 : “ he ‘cannot question to’ somé exten the 
prior alienations as in Veeranna,”’, i f 
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3. _ In nine cases out of ten the sole surviving coparcener belongs to neither cate- 
gory, and both widows of predeceased .coparceners are alive, and also other per- 
sons entitled to protect their rights to maintenance are alive, constituting very real 
encumbrances on the estate. It is the failure to observe the distinctions amongst these 
three classes of sole surviving coparcener which are ultimately responsible for the 
confusion from which we suffer. oe . i g : 


I. The sole suriving coparcener is not (except in highly exceptional cases) a full or absolute 
owner of the joint family estate and therefore his alienations are questionable: 


In Umayal Achi v. Lakshmi Achi?? the Federal Court had to determine inter alia 
whether a sole surviving coparcener’s joint family property was his separate property 
within.the meaning of section 3 of the Hindu Women’s Rights to Property Act, 1937 
or whether it was “‘an interest in a Hindu joint family property”. The possibility 
that it might be neither, seriously considered in several cases upon a ratio which still 
exerts considerable influence with regard to a separated share in joint family pro- 
perty®4, was rejected. WVaradachariar, J., said:35 _ g 


“The (learned Judges) proceeded on the footing that the suit properties had 
come to A as the last surviving member of a Mitakshara joint family, but they held 
that’ the suit properties were separate properties of the deceased because he had full 
disposing power over them. They were of the opinion that the Act, itself was enacted 
* in order to give a widow and a predeceased son’s widow a share in the estate of the 
deceased over which he had a disposing power.” With all respect to the learned 
Judges we think, in the light of. the arguments before us, that the question requires a 

. more detailed examination of the scheme of the Act with due regard to the established 
rules of Hindu law. In cases governed by the Mitakshara school of Hindu law the 
expression “separate property”? has sometimes been used in a limited sense to denote 
what is known as self-acquired property. But, judged by the test of power of dis- 
position two other kinds of property held by-a Hindu governed-by that law, viz., 
property obtained äs his share at a partition and property held by him as a sole sur- 

, viving coparcener may, in some measure, resemble self-acquired property. There is, 
however, this difference between them, viz., that in the case of self-acquired property, 
the owner’s power of disposition will continue to remain undiminished throughout 
his lifetime,, unless he chooses voluntarily to throw it into the joint family stock, 
whereas, in the case of the other two kinds of property,- his power of disposition will 
become qualified and ‘his interest reduced the moment a son is born to him or the 
widow of a predeceased coparcener takes a boy in adoption. It would not therefore 
be right to place these three kinds of property on the same footing merely on the 
ground that at a particular point of time, the owner may enjoy.unrestricted powers of 
disposition: over them.” - a M 4 

The fact that the Andhra High Court , in Chunduru Seshamma v. C..Ramakoteswara Rao?! 
preferred to hold that the property of a separated coparcener was not within section 
3 of the Act of 1937 at all (a perfectly plausible view), does not mean that the ratio 
of Umayal Achi’s case is denied there to have any validity “(though appearances would 
suggest that), and even jf such a denial were made it would, of course not be binding 
upon subsequent Benches of the'same High Court?’ © 0..). o l. aa 0a 
___|.The same family whose affairs were brought before the Federal Court in Umayal 
Achi were’ involved“in litigation with the- Ceylon Government, and the question 
i 





E igg., (1945) FORI : (1945) r. MLJ. 108 : ALR. 1945 F.C. 25. oS ar ey 
Ogg. Bhacrao-v. Chandra Bhagabai, (1949) Nag. 465 : A-ILR. 1949 Nag. 110. See-(1957).59 Bom, 
L.R. (J.) 8rff, at 84-87. Seen. 36 below, 9 2 - 2. a has ad: S 
35. A.LR. 1945 F.C, 25 at 31 : (1945) F.C.R. 1 : (1945) 1 M.L.J., 108. i ei z 
36. A.LR. 1958 Andh. P. 280 , which has Trisul v. Doman, A.I.R. 1957 Pat. 441 in support, but 
Subramania v. Kalyanarama, (1957) 1 M.L.J, 250 : I.L.R. (1957) Mad.: 565 :A.I:R. 1957 Mad. 456 
and Jana Gadi Teli v. Parvati Santosh,:(1957) 60 Bom. L.R.. 553 against it.. he aS ‘ 


. The F.C. case, being concerned with the status of a sole surviving: coparcener, is naturally 
followed in Andhra,, and its ratio cannot bẹ denied there until the matter is reviewed once again by 
the Supreme Courti 4 GS FE T ane ee BGs gh once ete 
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of the sole surviving coparcener’s “ tenure ” or “ownership” was closely considered 
by the Privy. Council in Attorney-General of Ceylon v. Arunachalam Chettiar38. Lord 
Simonds said, in answer to the question whether the property were ‘‘joint property of 
a’ Hindu undivided family ” within the Ceylon Statute °°, a 


“The nature of the interest of a single surviving coparcener was the subject of 
exhaustive evidence by expert witnesses and their Lordships were referred to and 
studied numerous authorities in which in reference to his interest language was used 
not incompatible with his being regarded‘as the “ ownee ” of the family. property. 
But though it may be correct to speak of him as the “owner”, yet it is still correct to 
describe that which he owns as the joint family property. For his ownership is such 
that upon the adoption of a son it assumed a different quality : it is such, too, that 
female members of the family (whose numbers may increase) havea right to mainte- 
nance out of it and in some circumstances to a charge for maintenance upon it. 
And these are incidents which arise, notwithstanding his so-called ownership, just 
because the property has been and has not ceased to be joint family property. Once 
again their Lordships quote from the judgment of Gratiaen, J.: “To my mind 
it would make a mockery of the undivided family system if this temporary reduction of 
the coparcenary unit to a-single individual were to convert what was previously joint 
property belonging to an undivided family into the separate property’ of the surviving 
coparcener”...... [it was not reasonable to suggest a discrimination between pro- 
perty in the hands of a single coparcener and that in the hands of two or more co- 
parceners]. It was urged that already the difference is there since a single coparcener 
can alienate the property in a manner.not open to one of several coparceners. The 
extent to which he can alienate so as to bind a subsequently adopted son was a matter 
ofmuch debate. But it appeafs to their Lordships to be an irrelevant consideration, 
Let it be assumed that his power of alienation is unassailable ; that means no more 
than that he has in the circumstances the power to alienate joint family property. 
That is what it is until he alienates it, and, if he does not alienate it, that is what it 
remains. The fatal flaw in the argument of the appellant appeared to be that, hav- 
ing labelled the surviving coparcener “owner”, he then attributed to his ownership 
such a congeries of rights that the property could no longer be called “‘ joint family 
property”. ‘The family a body fluctuating in numbers and comprised of male and 
female members, may equally well be said to be owners of the property, but owners 
whose ownership is qualified by the powers of the coparceners. There is in fact 
nothing to be gained by the use of the word ‘‘owner” in-this connection. It is only. 
by analysing the nature of the rights of the members of the undivided family, both 
those in being and those yet to be born, that it can be determined whether the family 
property can properly be described as “ joint property ” of the undivided family.” ` 


Finally, though it is notorious that a son conceived after an alienation by his 
father, the sole surviving coparcener, and a son adopted by asole surviving coparcener 
cannot question any acts or transfers made prior to the commencement of his “birth. 
right ”, it is equally well known that property acquired by the sole surviving coparcé- 
ner by means of alienations of joirit family property made during that period:are not 
his separate property, and cannot be improperly alienated after the conception or 
adoption; as the case may be, because; although’ they seem to be accretions in the Way, 
of absolute ownership to property allegedly held in absolute ownership, they are in 
fact earnings by reason of detriment to the ancestral estate, and are in the sole sur- 
viving coparcener’s hands joint family property in potentiality even at the time when 
no other coparcener was alive in fact or in law. This is expounded in the extraordi- 
narily useful ‘case of Sivaramakrishnan v. Kaveri Ammal*®, where the previous case-law 
was exhaustively reviewed.’ ' There in fact the detriment to the ancestral roperty 
had ceased, or rather been made good, before the conception of thé son, sad on that 
account the ‘earnings were held the sole surviving coparcener’s Separate property; 


pe 
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>‘, 98. L.R:#(1957) A.G; 513. ` k 


. ° . \ z srh 4 ; ; 
39. L.R. (1957) A:C. at 542': 6o Bom.L.R.(J.} at 171. , 
40. A.LR. 1955 Mad. 705 : (1956) 1 M.LJ. 152 : LL.R. (1956) Mad. 649. 
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but it is evident that if the mortgage in question had been paid off after the concep- 
tion the whole earnings made previous to the conception by its aid would have been 
partible, and alienable only as joint family property. The ownership of the sole 
surviving coparcener is therefore a very qualified affair, and heiscertainly not a full, 
complete, or absolute owner of the joint family property—a proposition which, stated 
in such terms, is now seen to be self-contradictory. The Madras High Court quote 
with approval the words of Wasoodew, J., in Ayyangouda Basangouda v. Gadigeppagouda** 
to the effect that an adoptee might have-a share in the property acquired by a sole 
surviving coparcener out of the proceeds of sale of the joint family property: “I do 
not think the position of the sole surviving coparcener, who has invested the ances- 
tral funds in a fresh business started by him, should be different (from the manager of 
a joint Hindu family’s position) merely because he was the sole owner of the entire 
property at the time of the investment....”? But their Lordships emphasise that the 
sole surviving coparcener is at perfect liberty to alienate joint family property right 
up to the moment of the acquisition of the “‘birth-right’’, because in that interval no 
coparcener exists having a right to complain*?. The rights of maintainees to dispute 
alienations were not mentioned (though they are well known, and it was tacitly 
assumed that all readers would recognise the holders of this “ birth-right” as the 
alienor’s own descendants, no question of relation back having been aired in that case, 


II. How did it come to be believed that the sole surviving coparcener was a full and ab- 
Solute owner of the joint family property? 


It is at this stage that we wonder whether communis error saves the wrong cases, 
and whether on that ground a distinction ought to be made between legacies and 
other transfers from the sole surviving coparcener. But even here the position is 
not clear, since there exists authority against the mass of cases which assert the 


anomalous proposition that the adoption, relating back, takes effect after the will 
has had time to operate43. 


The sources of error were; (i) the failure to observe the difference between the 
rights of a son adopted to the propositus, the sole surviving coparcener himself, and 
those ofa son adopted to a predeceased coparcener, the last being a son whose rights 
relate back to a time prior to the commencement of the sole survivorship ; (ii) a 
general failure to recognise the doctrine of relation back at its full value; and (iii) an 
over-generalisation from the situation of a sole surviving coparcener who is in fact an 
“owner ”’, because no other rights in those special cases (class 3 above) do or can 
inhere in the former joint family property which is in his hands. It is unnecessary 
to expatiate here on the defects of the twin sources of the current legal authority, 
Veeranna’s case and Krishnamurthi’s case, since this has been ‘done so often elsewhere44, 
A summary willsuffice. ` ” 


As their Lordships of the Andhra High Court admit45, it is Krishnamurthi’s case 
which prevents the logical rule from being declared. Just as the Supreme Court in 
Shrinivas’s case cut off that part of Anant v. Shankar which was not based upon authority 
so it can in respect of Krishnamurthi’s case undo the harm which was done by a dictum 
expressly stated upon principle and without authority, and having no connéction 
whatever with the subject-matter of the appeal. There their Lordships were con- 
cerned with the effect of an ante-adoption agreement entered into by the sole sur- 
viving coparcener who adopted to himself. Lord Dunedin said :48 . 
ee ee 

41. A.LR. 1940 Bom. goo. . 

“42. A.LR. 1955 Mad. 705 at 713 : (1956)-1 M.LJ. 152 : LLL.R. (1956) Mad. 649. 
43. For examples of such cases see above, n. 15, and text to n. 54 below. 
44. 55 Bom.L.R. (J.) 3, 58 Bom.L.R. (J.) ro. f a 
. A.LR. 1959 Andh. P. 512 at 514, col. (b) : (1 gån.W.R. gets 3 

Chie: stice P. Chandi Reddy) ue ‘bere is A AE i Rete a a Tae A 
by the husband’s will in favour of his widow or any one else can be divested by a subsequent adop 
tion, unless we can treat the adoption as so relating back to the life-time of the husband as: to 
destroy in respect of ancestral property his power of disposition by will, a view which: the opinion 
expressed by the Privy Council in Krishnamurthi Ayyar’s case precludes us from taking.” 

46. See n. 20 above, g 2 ; 
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“When a disposition is made intra vivos by one who-has full power over property 
under which a portion of that property is carried away, it is clear that no rights of a 
son who is subsequently adopted can affect that portion which is disposed of. The 
same is true when the disposition is by will and the adoption is subsequently made by 
a widow who has been given power to adopt. For the will speaks as at the death of 
the testator, and the property is carried away before the adoption takes place”. 
The latter part of this is sheer nonsense, but was perforce followed in India by Courts 
only too glad to pronounce, under the authority of this, somewhat characteristic, 
excess of zeal to propound the Hindu law which is evidenced elsewhere in his Lord- 
ships judgments’, a rule which was equitable and convenient, even if it was inconsis~ 
tent with the doctrine of relation back which the Privy Council expounded in the 
score or so of years following upon Krishnamuthi’s case*?-a, Veeranna v. Sayamma*®, was 
the first of the examples, a case which was so plainly an authority for the proposi-~ 
tion contended for in our Andhra case that it is perfectly understandable that their 
Lordships of Andhra High Court should have felt themselves bound to follow it. 


In Veéranna’s case*® we are told, “‘ It seems to me (Odgers, J.) that a sole sur- 
viving coparcener has always been regarded as the owner of the coparcenary proper- 
ty. The theory of relation back has only to do with establishing a line of succession 
to the adoptive father and in order to establish that line, it is necessary that certain 
intermediate holders should give way to the adopted son’s superior claims as that ofa 
natural born son of his adoptive father....What authority there is with regard to 
alienations by a male holder are strongly, ånd it seems to me conclusively against 
the contention argued by the appellant.” But in fact those authorities were worth- 
less in view of the fact that, as we see ‘well enough now, the sole surviving coparcener 
had many privileges but was nst the full owner, and in order to obtain the property 
to which he had acquired a “ birth-right ” by his adoption the adopted son had a 
right to recall non-justifiable alienations made by the sole coparcener in the interval 
after his adoptive father’s death. Otherwise the whole point of the adoption would be 
lost. Knowing that the widow was about to adopt, the sole coparcener could give 
the property away to his sister, for example, and then say, “what a pity! The Hindu 
law never believes a line to be extinct so long as there is a widow alive competent to 
adopt. And indeed our coparcenary has been kept alive in possibility just for your 
sake. But what a shame you were not adopted a little earlier ! Your “ birth-right”’ 
and the inheritance of your male ancestors’ line happens to have been alienated, and 
all alienations of whatever sort are binding upon you, for “lawful alienations ” means 
nothing more nor less than any alienation I care to make. And if that does not teach 
your revered mother not to interfere with my affairs, nothing will !” 


Veeranna v. Sayamma*® and the wretched dictum in Krishnamurthi’s case were follow- 
ed in the other cases which the Andhra and Bombay Judges felt obliged to rely upon, 
and this fact accounts for Venkatarama Ayyar’s judgment in Lalithakumari v. Rajah of 
Vizianagaram*®, the dictum in which, distinguishing inheritance from transfer inter 
vives, cannot otherwise be explained, and is not unnaturally cited 5° in order to weaken 

. the effect of what the same Judge said in the Supreme Court. However, despite the 
weight of authority resting upon these two feeble foundations, the true view of the 
$$ 


4. For an interesting example of how the Indian Courts have treated a similarly incautious 
dictum of Lord Dunedin see A.I.R. 1955 (Journal) ro ff. Since that article was written numerous 
examples of reluctance to treat him seriously have come to hand, e.g. A.IL.R. 1927 Oudh 138 ; A.I-Ry 
1928 Pat. 220 ; A.ILR. 1934 Lah. 270 ; A.I.R. 1946 Oudh 38 ; A.I.R. 1949 Bom. 80 ; and particularly 
the instructive Gunderao v. Venkamma, A.I.R. 1955 Hyd. 3 (F.B.) (where the minority were right, and 
the rule was overruled in M. Satyanarayana v. J. Veerraju, (1958) 2 An.W.R. 497: A.I.R. 1959 Andh. 
P. 79 (F.B.); Sampat Magho v. Surajmal, (1957) 59 Bom.L.R. 1112; Sitaram Narayan v. Ganpati Appaji, 
A.LR. 1956 Bom. 140. The delicacy with which Andhra and Bombay now handle the incorrect and 
unnecessary words of Lord Dunedin is only matched by the skill with which the Supreme Court 
itself limited the application of the dictum in Mst. Kirpal Kuar v. Bachan Singh, (1957) 8,C.J. 438 


47-a. L.R. 54 LA. 248. — 
48. LL.R. 52 Mad. 398 : 56 M.L.J. 401 at_414-5. 
49. A.LR. 1954 Mad. 19, 40. 
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` 
law, contended for in so many actions and defeated on almost every front, is not 
unrepresented. These data, lonely as they are, take upon themselves a new value 
when viewed in the light of the general proposition, which can hardly be doubted in 
view of other features of the sole surviving coparcener’s situation, that this indivi- 
dual is not a sole owner of the estate. f 


One should turn first to the Privy Council’s words in the old case of Nagalutchmee 
v. Gopoo®1, their Lordships were evidently sympathetic to the correct view point, and 
leave the question of the testamentary capacity of the sole surviving coparcener open. 
The Pundits, whose replies were being considered, definitely stated the law as, it is 
submitted, it always has been, and the Privy Council in no way contradicted them. #2 
Then in Gurupadappa’s case Bavdekar, J., evinced strong sympathy with the correct 
view, notwithstanding the dictum of Lord Dunedin, and if he had not felt that, like 
all Privy Council dicta, it was prima facie binding upon him, he would certainly have 
ignored it53, The possibility that a legatee may be divested by the adopted son, where 
the testator was a sole surviving coparcener has been asserted Krishnamurthi or no 
Krishnamurthi, in a Bombay case the peculiarity of the facts in which may have enabled 
the value of the decision to be passed over it is, it is submitted, ro mere shadow of the 
rule-in Gurupadappa’s case. In Ramachandra Srinivas Kulkarni v. Ramakrishna Krishnarao 
Kulkarni54 there had been a coparcenary consisting ofS (the father) and R and K his 
two sons. K died in 1930 leaving W, his widow. Hearing that W was proposing 
to adopt, S and R decided to separate, and the separation of status took place on 
December g, 1932.. S thereupon, prior to any partition by metes and bounds, 
became a sole coparcener in respect of one half of the coparcenary property. Until 
1930 his interest had been a presumptive third, but by K’s death Sand R had surviv- 
ed to the deceased’s third, with the result that by the successive operation of survi- 
vorship and severance of status S became, to all appearances sole owner and full 
master of one half of the family property. It will be recollected *that the Act of 1937 
had not then been passed. On 16th December, 1932, W-adopted the plaintiff. On 
the same day S and R’registered the deed of partition and S gave his share away to 
R’s children partly by deed of gift and partly by will. After S°s death, and the will 
had become apparently operative, the plaintiff sued for a half share in all the family 
properties, including those given away and bequeathed by S. He was successful. It 
is perfectly true that in this case the testamentary disposition took place and pur- 
ported to take effect after the plaintiff was adopted, but it is to be observed that the 
plaintiff’s rights did not stem from the time of his adoption, but from the fact that, 
whenever adopted his rights related back to the momentof Ks death. As their 


> 


Lordships very properly say®5....... i 


“it is held that every adoption made by a Hindu widow relates back to the 
death of the adoptive father; therefore, it can be no valid answer to the claim made 
by the adopted son that the coparcenary which he seeks to enter by reason of his 
adoption had already ceased to exist .” i 


Thus, where a coparcenary has ceased to exist, whether by the deaths of former - 
coparceners, or by a partition of the survivors from amongst them, the adopted son of” 
a predeceased coparcener ought to be able to demand a partition of the family pro- 


51.:{1856) 6 M.I.A. 309. In that case it was found as a fact that authority to adopt had not- 
been given, but had it been given, and had the adoption been made in pursuance of it it is clear that: 
the Will would have been held invalid. See headnote.and the dictum at p. 345 refusing to lay down 
that a man who has no son at the time can bequeath as freely as he can transfer inter vivos. ` 

52. The pundits’ answer on p. 320 should be understood in this sense. In or ‘about the years 
1846-8 it was generally understood by the pundits and thus by the Company’s Courts that a man 
might make a Will disposing of’ the family estate onlv when he had no male issue and subject to 
adequate provision for all dependants of the family. The proposition that a coparcener cannot 
make a Will of his coparcenary interest appeared later, but was another way of expressing part of the: 
same proposition. 

53. See (1953) 56 Bom. L.R, 253 at 255-6. 

54. (1951) 54 Bom. L,R, 636, _ 


5p At p. 64r l f 
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perty, and call the surviving holders of the property to account for the ways in which 
they have alienated it. 7 


Conelusion—These cases of adoptions before r956, motivated often by a desire 
on the adoptive mother’s part to cause distress to her deceased husband’s collaterals, , 
are of frequent occurrence. The Supreme Court may have to make up its mind whe- - 
ther to straighten out the law, ‘or justify the anomaly entirely upon the maxim 
Stare decisis®®, or perhaps, communis error (though this latter is doubtful). _This very 
worrying problem, with which the Andhra High Court could grapple effectively only 
upon the assumption that it was bound by the Privy Council dictum above cited, 
and by the Indian cases which gladly followed it, cannot be disposed of by the Sup- - 
reme Court in the same fashion. At the risk of repeating what was said earlier it may 
be submitted that, whereas the law relating to reopening partitions is well-established 
and requires no adjustment and the law relating to intestate succession from a sole 
surviving coparcener is likewise comfortably settled, an overhaul of the position with 
reference to alienations by a sole surviving coparcener would not be very objectiona- 
ble, since the law of limitation of actions will’serve to protect a great many transferees; 
(for only pre 1956 adoptions are in point and bringing the whole chapter of law into 
harmony (despite the repeated citation of Quinn v. Latham5? in the existing cases) 
would be.a worthy effort in itself, and no catastrophy, as chains of title will be not 
endlessly be disturbed as was the case with the decision in Anant v. Shankar®8, If only 
Parliament would step in and cut the knot, much expense and anxiety would be 
saved. 





56. In Maktul v. Manbhai, (1958) S.C.J. 1268 : A.I.R. 1958 S.C. 918 a rule laid down by a Full 
Bench had been regarded as controversial, and although not overruled by the Privy Council had been 
impaired by dicta there. When it was pressed upon the Supreme Court that stare decisis should protect ` 
the rule, that tribunal held otherwise, and cited authorities in England and the United States showing 
the limits to be placed to stare decisis. The Supreme Appellate Court will not shrink from overruling 
a decision, or series of decisions, which establish a doctrine plainly outside. ... . . the common 
law. Halsbury suggests (19 Hals. L. of E., 2nd ed., sec. 557) that this eventuality is not to be con- 
templated where titles will be disturbed and persons can complain but the American authorities 
(Corp. Jur. Sec. pages 302, 322) suggest a wider discretion ; and it-is certain that both the Supreme 
Court and the Privy Council before it overruled decisions in Hindu law in circumstances where titles 
would readily be disturbed and complaint from some quarters was inevitable. For example one may 
take Anant v. Shankar itself and Annagouda v. Court of Wards, (1952) S.C.J. 20: (1952)1 M.L.J. 414 
eal Arunachala Mudaliar v. Muruganatha, (1953) S.C.J. 707: (1953) 2 M.L.J. 796: A.LR. 1953 

.C. 495. 


57. L.R. (1901) A.C. 495 at 506 cited, e.g., 57 Bom. L.R. 491 (F.B.) atp. 498, and A.I.R. 1959 
Andh. P. 512 at 516, col. (a) See note 8 above. 


58. L.R. 70 LA. 232 : (1943) 2 M.L.J. 599. 


THE MADRAS IRRIGATION (BETTERMENT CONTRIBUTION) 
-ACT (HI OF 1955). i 
By 
Sri A. S. Kuppuswami, Advocate, Tirunclecli. 


I g 

The Madras Irrigation (Betterment Contribution) Act is a fiscal Act. 
- Its provisions relating to assessment raise an important question of constitutional 
validity. ` 

Section 3 is the charging section. It enacts that the State Government shall . 
be entitled to levy a Betterment Contribution in accordance with the provisions of 
the Act from the landholder of any land which in their opinion is benefited by any 
Irrigation or Drainage work, the cost of which exceeds Rs. 25,000. Section 4 of the 
Act, along with the concerned statutory rules under the Act deal with the assessment 
of the lands, The assessment involves two processes, : 
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Firstly, the taxable lands in each village are classified and the lands under each 
class are delimited. The proviso to section 4 (1) of the Act directs that lands of the 
same taram or quality and of equal command of benefit from the work are to be 
placed in the same class. Under rule g of the statutory rules, the lands of the same 
class are to pay the same rate of contribution per acre. This power of classifi- 
cation has been delegated under rule 13 to the ‘‘ Betterment Levy Officer.” He is 
the officer authorised by the Government to determine or assess the contribution 
payable by individual landholders under section 4 of the Act. Thus, the preli- 
minary process of the division of the lands into suitable classes bearing the same 
rate of contribution per acre is carried out by the Betterment Levy Officer. 


Secondly, the Betterment Levy Officer tentatively fixes the rates of contri- 
bution per. acre for each class of lands on the statutory basis described in the Act 
and the statutory rules. The contribution is assessed as one-half of the difference 

. between the increase in the capital value of the land and the landholder’s cost of 
improving the land to make it fit for the Betterment Irrigation under the work. The 
capital value is computed as ten times the estimated annual increase in the gross 
produce. The contribution, thus assessed, is payable in twenty annual instal- 
ments. The tentative rates, thus determined, are published by a notice in the 
village chavadi or any other public place in the villages. The fact of publication 
is announced by tom-tom in the village. The Village Officers have to furnish a certifi- 
cate of the publication attested at least by two witnesses who are landholders affected 
by the levy. The affected landholders may send their objections to the officer’s 
proposals or any suggestions relating to them to the officers in writing within fiftecn 
days of the publication of the notice. The officer will consider the objecticns and 
suggestions and give his decision on the same. The decision is subject to an appeal 
to the Collector of the District or the Board of Revenue as the case may be. Subject 
to the right of appeal, the officer’s decision is final and binding on all persons having 
interest in the lands and is not liable to be questioned in a Court of Law. “The 
rules confer a power of revision on the Board of Revenue as well as the Government. 
This, in a broad outline, is the substance of section 4 and rules 10 to 17. 


` 


It is clear from the above that in regard to the preliminary process of delimi- 
tation of the lands into suitable classes, there is absolutely no provisicn for any 
manner of notice or opportunity for hearing for the affected landholder. In regard 
to the second stage of the determination of the rate of contribution for each class~ 
of lands by the Betterment Levy Officer, the only opportunity for hearing that is 
given to the affected landholder is the publication of the tentative proposals in the 
village chavadi or other public place in the village. There is no provision fcr the 
service of any individual notice‘on the assessee. Is this procedure legal ? 


The relevant law is stated in the following termsin V. H. Syed Mahomed & Co. 
v. State of Madras in a case under the Madras General Sales Tax Act (IX of 1939). 
“ The general rule is that due process requires that the tax-payer be accorded an 
opportunity to be heard at some stage in the proceedings before his liability is 
irrevocably fixed with respect to all matters, the ascertainment of which involves 
the exercise of such administrative or quasi-judicial.functions, so far as those matters 
affect the existence or extent of his liability”. ‘‘ Where the assessees were duly 
served with notice under the Act and had ample opportunity of putting forward 
before the Tribunals all contentions based on the provisions of the Act or the Rules 
thereunder, but did not avail themselves of it, they cannot be permitted to put for- 
ward in a writ petition questioning the validity of the Act or rules the conten- 
tions which were available to them before the Tribunals”. ‘‘ A tax-payer who 
fails to take advantage of the opportunity to be heard accorded to him, loses his 
‘right to object to an assessment made against him”. As observed in Hazari Lal v. 
I. T. Officer, Ambala®, “assessment is a quasi-judicial function” and “‘it is the 
official determination of liability of a person to pay a particular tax ”. 








n (1952) 2 M.L.J. 598. @ 58 Punj. L.R. 499, 
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Applying the above legal test, the result is as follows :—Neither the Act III of - 


1955 nor the statutory rules provide any manner of notice to the concerned land- 
holder at the preliminary stage of delimitation of the taxed lands into suitable classes 
bearing the same rate of contribution. In regard to the second stage of the process 
of assessment, the only provision for notice to the assessee is the provision for publi- 
-cation in the village chavadi or other public place. This is inadequate in two 
respects: (1) A publication of this nature cannot reasonably be expected to reach 
every landholder. (2) There is no provision for any oral hearing. The Betterment 
Levy Officer has to find a uniform rate of contribution for all the lands under’each 
class after considering the several individual objections and suggestions from the 
concerned landholders. A proper procedure for hearing for such a purpose will be 
a joint hearing for all the objections and suggestions relating to each class of lands. 
The relevant law is contained in the following classical passage in the judgment 
of Viscount Haldane, L.C. in (Local Gov.rnment Board v. Alridge1). “When the 
duty of deciding an appeal is imposed, those whose duty it is to decideit must act 
judicially. They must give to each of the parties the opportunity of adequately 
presenting the case made ”. A joint oral hearing of the objections and suggestions 
willalone give the objectorsan adequate opportunity of presenting their case. 
A denial of such an opportunity is a denial of natural justice to the affected 
landholders. The Act which violates natural justice as described above is to that 
extent a negation of law, and is in that respect opposed to Article 265 of the 
Constitution which enacts that no tax shall be levied or collected except by authority 
of law. The Act has, therefore, to be suitably amended by the provision of an 
adequate opportunity of hearing for the assessee landholder in reference to both 
the issues involved in the assessment of the Betterment Contribution viz., (1) the 
classification of the lands ; and (2) the determination of the contribution per acre 
in each class of lands. 


e 


1. L.R, (1915) A.G. 120 at 132. 
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THE RULE OF LAW AND THE LAW OF KARMA 
. By . 
S. VARADARAJALU NAIDU, B.A., B.L., District and Sessions. Fudge (Retired). 


Under the purple-canopy of British Jurisprudence, the doctrine of the Rule of 


‘Law reigns in glory ; and it is a good augury to mankind that the sceptre of its 


juristic-power is penetrating into the legal systems of several nations of the globe. 


Looked at from a juristic point of view, the Law of Karma is no less adequate, 
sound, and utilitarian than the doctrine of the Rule of Law. The genius of a jurist 
like Prof. Dicey should appear on the Indian scene to study and expound it thorough- 
ly to the world, clothing it, if possible, in a modern mantle, consistent with the 
challenge of the present scientific age. 


For one thing, both laws are compatible only with order and reason, and there- 
fore with justice, and incompatible with the exercise of arbitrary power of man, 
nay, even of God.” The golden thread that runs through the web of the Law of 
Karma is that inexorably evil consequence flows from evil act, and likewise in- 
exorably good from good. Hence man should prefer to do good act or good Karma, 
and not bad act or bad Karma. This injunctive part of the Law apart, which 
is simple enough, the Law of Karma proclaims, as a sober fact and not as a mere 
hypothesis, that the actual suffering of man disproportionate to his present relative 
merit is due to his past Karma. Some may doubt that the punishment suffered in 
one life for an evil in a previous embodiment is not really personal, as the very basis 
of that theory, i.e., the doctrine of re-incarnation and transmigration of soul, is 
itself doubtful. But how else can we adequately explain that one issue of the same 
parents is a born cripple or becomes wedded in later life to extreme poverty, while , 
another of the same set of parents is born perfect in limbs or enjoys in later life large 
affluence. While thus the ambit of the Law of Karma transcends the limits of 
one’s life, and seeks to explain the disquieting positions in life to which man, with- 
out any conceivable cause proceeding from himself, is a helpless heir either at birth 
itself or later in the same life, the Law of Karma is, ethically and sociologically, 
superior to the Rule of Law. : 3 : 


I am no laudator temporis acti. Still I cannot but praise the ancient Hindu juris- 
theologians, who expounded the Law of Karma, which through its synthesis of 
clock-work requital, good for good, and bad for bad, working sometimes in the same 
life, and sometimes in later life, the disparities and differences, noticeable between 


one human being and another have been adequately explained. 


To put the matter in another light, the reconciliation of the facts of life with the 
claims of abstract justice is made completely possible by the Karmic Law. The 
excellence of this Law lies in that facet. Like the Rule of Law, it enunciates the 
equality of man before Law, and the exclusion of the idea of any exemption of any 
class of people from the duty of obedience to law, be it juristic or ethical, the breach 
of which brings in its train retribution. 


While the one is essentially the product of an ancient juris-theology, and the 
other of a recent jurisprudence of another clime, it isa marvel that juristically 
considered, both have several elements of similarity. 
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RE Q.: VENKATA, KRISHNAN, B.L; M-L, 
Lecturer in Law and Advocate, Agra. . 

Rights arising to’ the. user, of „the waters. of. a natural 
stream in favour of persons owning, lands abutting’ on the stream are 
called riparian tights, from the ‘Latin . word . Ripa, a thing with. banks. .. ‘A 
‘riparian owner is a person, who owns land: abutting on a stream and who as 
such has a certain right to take-water from the stream.’’! A riparian right is 
a natural right. It is not an easement ‘right .and:: it. is not -lost- by non-user, 
Coulson and Forbes define a natural water-course as ‘‘a body of water issuing 
ex jure naturae from the earth, and by ‘the same. Jaw pursuing a certain: direc- 
tion in a defined . channel, till it forms a confluence with wide water.” 
According to Jessel, M.R.: “A spring of, water means a natural source of: - 
water of a definite and well marked extent. A,stream of water is water which 
runs in the defined course, so as to be capable of diversion; and it has been held. 
that the term does not inclue the percolation of water underground’’.? Lord. 
Sumner in Stollmeyer v. Trinidad Lake Petroleum Co.,* observes: ‘fa river 
may be fed by the rains directly without any intermediate collection of the water, 
in the bowels of the earth, and still be a-river and a river which naturally runs 
during a great part of the year does not cease to be a river merely because it is 
accustomed to become dry”. In India this was recognised in Harihara Prasad 
v. Mt. Janak Dulari and in Ramsewak v. Ramgir® In the latter case Narayan, 
J.; observed : ‘‘in this case the reasonable conclusion will be that the stream has 
its origin in the Himalayas. ‘The obvious inference is that it is formed out of 
the water which comes down from the Himalayas through the jungles and any- 
‘body who has got some idea of the conditions prevailing in the’ Himalayas will 
at once understand that in that biggest: mountain range on the earth streams are 
formed out of the snow water flowing from the glaciers which may include the 
water of the rains falling on that big mountain; and as was pointed out by 
Meredith, J., even if such a stream doesnot flow continuously through the year 
1t will be regarded as a-natural stream.” The Indian Easements Act in the 
Explanation to section 7 defines a natural stream thus: ‘“‘a natural stream is 
a stream, whether permanent, or intermittent, tidal or tideless, on the surface 


of land or underground, which flows by the operation of nature only, and in a. 
natural and known course,?? ms l 


STA 


Every water-course consists of (a) the bed; (b) the bank or shore; and 

(c) the watér’. Lord Campbell, C.J., in “Abraham v. Great Northern Railway® 
defined the bed of the river thus: “‘The. bed of the river is the alveus,.as dis- 
tinguished from the shore and from places where flood waters occasionally 
SED ae EE IE ED 


1. Seretary of State for India v. Subbarayudu, 62 MLJ. 213: LR. 59 LA. 56: LLR. 55 
Mad. 268 at 276. : 


Coulson and Forbes: “Waters and Drainage”, p. 76. 
Taylor v. Corporation of St.-Helens, (1877) L.R. 6 Ch. 76 at 273. 
L.R. (1918) A.C. 485 at 491. : 

A.LR. 1941 Patna 118 at 128. 

A.LR. 1954 Patna 320 at gar. 

Angell : “Water-courses”’, p. 40. et z 
(1851) 16 Q.B.D. 592. r Tr 
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. collect. The bank is the outermost part of the bed. in which the river 
naturally flows.’’”? -Where the river is tidal and navigable, the river is said to 
belong to Government. ‘‘The bed of all tidal rivers where the tide flows and 

_ reflows, and of all estuaries and arms of the sea: is by law vested prima facie in 


Crown’, Where the river is non-tidal, every proprietor on either side of the 
bank of a non-tidal river is entitled to the land underlying ‘im the water upto an 
imaginary line drawn along the centre of the river, and it is known to the law 
as the medum filum aquae. It has long been recognised in India that the bedg 
or channels of tidal navigable rivers are the property of the Government. In 
Secretary of the State for India v. Subbarayudu? the meaning of the expression 
‘<river belonging to the Government’” was discussed by the Privy Council. The 
Privy-Council observed: ‘‘a river only belongs to the Government ‘when the 
solum of the stream belongs to'the Government. - This will happen either when.” 
the Government is proprietor of the lands abutting on the river ‘on hoth sides or 
when the river is tidal and navigable.’’ ‘The question -of the ownership of the | 
bed-of a river, when it is non-tidal-arose in Maharaja of Pithapuram v. Province 
of Madras2* The-Privy ‘Council agreed with’ the law as it:btains ‘in American 
States where the rivers are generally large-rivers as in India and came to the 
conclusion ‘‘that: the appellant’s contention, that the -English common law rule 
that the bed of non-tidak rivers belongs'to the riparian proprietors. should apply 
to Madras, not only runs’ counter'to the trend of judicial dicta but conflicts with, 
good sense, and that the rule to be applied is that' the bed of a navigable riverin 
any part of India, whether tidal or not is vested in the Government unless it ‘has 
been granted to private individuals’. BR. S nd 


, The, natural rights of the riparian owner are threefold ;, ‘First he has 
a right of user. He can tse the water for certain purposes. Secondly, he has 
a right of flow. He is entitled to have the water eome,to him and go for him 
without obstruction. - Thirdly, he has a right of purity. He is entitled to have . 
the water come to- him unpolluted.’’!* The natural rights of a riparian .owner 
in a natural water-course were elaborately discussed in Embrey v. Owen by 
Parke, B., thus: ‘‘The right to have a stream to flow in its natural state with- 
. out diminution or alteration is an incident to the property in the land through 
which it passes; but flowing ‘water is publici juris, not in the sense that it is a 
bonum vacans, to which first occupant may, acquire an exclusive right, but that 
it is public and. common in this sense only, that all may: reasonably use it who 
have a riglit of access to it, that none can have any property in. the water itself, 
except in the particular portion which he may choose to abstract from the stream 
and take into his possession, and. that during, the, time. of his possession only. 
But each proprietor of the adjacent land has the right to the usufruct of the 
stream which flows through it. ^ ` Pits © ts Ps : 


This right to the benefit and advantage of. the water flowing, past his 
land is not an absolute and exclusive right to the flow of all the water in its 
natural state, but is a right only to the flow of the water and the enjoyment of 
it, subject to the similar rights of all the proprietors of the banks.on each side to: 
the reasonable enjoyment of the same-gift of Providence.. -  -- - ==- -— 
ee ee Soe 

9. Coulson and Forbes: “On Waters and Drainage”, p. 79. 

10. Ibid., p. 84. e7 g i Ka a 

II. Hashi v. i LJ. : LR. | R : L.R. 
Rang. e (PO), ashim Esoof-v. Tuck Seim, 60 M.L.J 593 ` L.R 58 LA. 8o: (1931) LLR ce) 

12. 62 M.L.J. 213: L.R. 59 LA. 56: LLR. 55 Mad. 268. | oP oe 

13. (1949) 1 M.L.J. 128: L.R. 75 I.A. 305 : LL.R. (1949) Mad. p. 675 at 690. 

14. Gale on “Easements”, p. 231. ply TE GARRET Bed Bape ike 

15. (1851) 6 Exch. 969. aig be, 


Y 


I). _ „THE MADRAS LAW JOURNAL. 45¢ 


It is only, therefore, for an unreasonable and unauthorised ‘use of this. . 
common benefit that an action will lie; for such a use it: will lie, even though there 
may be no actual damage to the plaintiff.’’. o : ; 

|, Hyery riparian proprietor has a right-to thé reasonable use of the water. 
What is ‘reasonable’ was discussed by Lord Kingsdown in 1858 in Miner v.. 
Gilmour. -‘‘By the general law applicable to running streams, every riparian 
proprietor has a right to what may be called the ordinary use of the water 
flowing past his land; for instance, to the reasonable use of the water for his 
domestic purposes and for his cattle, and this without ‘regard to the effect which. 
such use may have, in ease of deficiency, upon proprietors lower down the 
stream. But, further, he has a right tó use it for any purpose; or what may 
be deemed the extraordinary use’of it, provided: that he does not thereby 
interfere with the rights of other proprietors either above or below him. Subject. 
to this condition, he may dam up the stream for the purpose of a mill, or divert; 
the water for the purpose of a mill, or divert the water for the purpose of irriga- 
tion. But, he has no right to interrupt the regular flow of the stream, if he 
thereby interferes with the awful use of the water by ‘other proprietors and! 
inflicts upon them a’ sensible injury’. In Swindon Co., v. Wilts Co.,'? -tha 
appellants were riparian’ owners. ‘They claimed the right to collect the water- 
of the stream into.a permanent reservoir to'supply to an adjacent town, “The: 
Court observed that it was not a reasonable use of the water within the meaning- 
of the rules: In 1875 Lord Cairns’ ‘summed ‘up the law on the subject thus: 
“Undoubtedly the lower riparian owner is entitled to the accustomed flow of the: 
water for the ordinary purposes for which he can use the water. That is quite 
consistent with’ the right of the upper owner also to use the water for all ordin- 
ary purposes, namely, as has been said; ad lavandum et ad potandum, whatever: 
portion of the water may be thereby exhausted and may cease to come’ down by 
reason of that use. But, further, there are uses no doubt to which the water: 
may be put-by the upper owner, namely uses connected ‘with the tenement of 
that upper owner. Under certain circumstances, and provided no material’ 
injury is done, the water may be used and may be diverted for a time by the 
upper owner for the: purpose of irrigation. That may well be done; the exhaus- 
tion of the water which may thereby take place-may be so inconsiderable as not 
to form a subject of complaint by the lower owner and the water may be restored: 
after the object of irrigation is auswered in a volume substantially equal to that ” 
in which it passed before. Again, it may well be ‘that there may be a use. of 
the water by the upper owner, for, I will say, ‘manufacturing purposes, so 
reasonable that no just complaint can’ be made upon that subject by the lower- 
owner. Whether such a use in any particular ease could be made for manufac- 
turing purposes connected with the upper tenement_would, I apprehend, depend: 
upon whether the use was a reasonable one. Whether it-was a reasonable use 
would ‘depend, at all events in some degree, on the magnitude of. the stream 
from which. the deduction was made for this--purpose over and! 
above the . ordinary - use’ ‘of ‘the’ water.” In ‘the ' present _ @ase,, 
there was no reasonable’ user - of the ‘water by the upper. owner: 
“It -was a cdnfiscation of: the rights’ of ‘the lower owner; it is an 
annihilation, so far as he is concerned, of that portion of the stream ‘which ig 
used for those purposes—and ‘that- is done, not for the sake of the tenement of 
the upper owner, but that the upper owner may make gains by alienating. the 
water to other parties, who have no connection whatever with any part of the 
stream.’’ Lord Macnaghten in 1904, in McCartney v. Londonderry Co. 
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stated the Jaw in similar terms. A -railway 'line belonging to the respondents 
crossed a:natural.stream, and at the crossing abutted upon the stream for about 
eight feet on each side. The respondents inserted a pipe into the stream. The 
pipe was laid along the strip of the railway line. By means of this: pipe, the 
Tespondents diverted water to other land belonging to them, about half a mile 
away from the stream. They consumed the water there for -working their 
locomotive engines... The appellant’ who was a lower riparian owner upon .the 
stream stopped the pipe. Thereupon the. respondents brought an action: for a 
declaration of their right to take water through the pipe and for an injunction. 
The Court held that the appellant was justified in the-course taken by him and. 
the action failed. Lord Macnaghten observed: “‘There are, as it seems to me, 
three ways in which a person whose lands are intersected or bounded by a 
running stream may use the water to which the situation of his property, gives 
him access. He may use it for ordinary or primary purposes, for domestic pur- 
‘poses, and the wants of his cattle. He may use it also for some other purposes 
—sometimes called extraordinary or secondary purposes—provided those 
purposes are connected with or incident to his land, and provided that certain 
conditions are complied with. Then he may possibly take advantage of his 
position to use tle water for purposes foreign to or unconnected -with his 
riparian tenement. His rights in the first two cases are not quite the same. In 
the third case he has no right at all...... In the ordinary or primary use of 
flowing water a person dwelling on the banks of a stream is under no restriction. . 
In the exercise of his ordinary rights he may exhaust the water altogether. No 
lower riparian owner can complain of that. In the _ exercise of rights extra- 
ordinary but permissible the limit of which has never been accurately defined, 
and probably is incapable of accurate definition, a riparian owner is under 
considerable restrictions. The use must be reasonable. The purpose for which 
‘the water is taken must be connected with his tenement, and he is bound to 
restore the water which he takes and uses for those purposes substantially un- 
diminished in volume and unaltered in character.’’ The decision of the House 
of Lords in McCartney v. Londonderry Co., was followed by the Privy Council 
in Secretary of State v. Subbarayudu.*” When the upper riparian owner 
diverts the water for non-riparian purposes, he.can be restrained by the lower 
riparian owner and he need not prove any special damage; or diminution-in the 
-water flowing to his riparian tenement, in order to sustain his right of action.”+ 
‘The riparian owner in India is entitled for a reasonable quantity of water for 
irrigation purposes. In Secretary of: State v. Subbarayudu,® the plaintiff took 
‘water from a certain channel, the Chilapa Kalava, for irrigating his inam land; 
and the Government imposed upon him -water-cess under the Madras Irri- 
‘gation Cess Act VIII of 1865, as amended by Madras Acts V of 1900, 
TI of 1918, and VIII of 1914. The plaintiff paid the cess under protest and 
filed a suit alleging that he had a riparian right to take water for cultivating 
this land without payment of cess and claimed refund. After reviewing the 
English decisions the Privy Council held that ‘‘the plaintiff had absolute right 
+o take the water and use it for irrigation of his property, for there is no com~ 
plaint at the instance of a lower proprietor that too much hasbeen taken, and 
he uses it for his own property alone.” The facts in Urlam Case”? are also 
instructive. The meaning of the term ‘engagement’ was discussed.- Urlam 
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was one of four Zamindaries formed under a scheme to utilise the waters of the 
river. Vamsadhara for purposes of cultivation.. Four channels were constructed 
each with head work and sluice to take. water from the Vamsadhara into the 


interior, The area which could be benefited by the four channels for purposes - 


of cultivation, was made up into four Zamindaries each. containing one channel 
with the sluices and weirs within the limits of the last Zamin. The ancestors of 


one Prasad Rao had acquired the proprietorship of the Urlam Zamin. They ` 


were able to expand cultivation in.a large measure through their enterprise, by 
converting single crop land into double crop, and dry lands into wet lands. 
The Government of Madras levied water. cess under the Madras Irrigation Cess 


Act. The appellants paid the cess under protest and filed a suit for the refund,’ 


of water cess paid. Three interesting questions were raised in this case: (1) 
Whether at the point where the Urlam channel took off from the Vamsadhara, 
the river belonged to the Government; (2) Assuming that the river belonged: 
to the Government, was there any: ‘engagement’ by ‘which the State had to 
supply water, free of charge, to. the appellant; and. (3) if there was such an 
engagement what were the limits to the use of water by the appellant. The 
Privy Council pointed out that the ownership of a river at any point would be 
determined by virtue of the ownership of lands on either side at that point. 
Even assuming that the Vamsadhara belonged to the Government, no cess. could 
be. levied for the use of the water because by reason of the Permanent Settlement 
concluded with the Zemindar, the latter had an implied right to free supply of 
water for purposes of cultivation. In regard to the use of water, the land- 
holder should not in any way tamper with either the configuration, or the 
physical dimensions of the channel or its head works, as they stood at the time 
of the Permanent Settlement. The landlord by careful use of the water may 
cultivate more lands or raise more crops; but, he will not be liable to pay water 
cess on that account. The same principle equally applies to inams also.. 
In the Secretary of State for India v. Ambalavana Pandara Sannadhi,** at the 
time of the Inam Settlement the Plaintiff-Respondent’s land in the inam 
village of Vadagarai was 115 acres and it was cultivated with the waters of 
Pachayar river. Since then 33 more acres and odd have been converted into 
wet with the water-of Pachayar river. The question in dispute was as to the 


right of the Government to levy water cess under the Madras Irrigation Cess 


Act of 1865 on those 33 and. odd acres of land in the inam village of -Vadagarai 
belonging to the plaintiff respondent. “The plaintiff had -conducted a portion 
of the water from the irrigation source by means of channels.into his tanks for 
the purpose of irrigation. Abdur.Rahim, J., in: the course of his judgment- 
explained the word ‘reasonable use’ of the water, as follows: ‘In fact, it is 


common ground that,this river like many other, similar rivers in this Presidency. 


is and has always been used in this way, in- irrigating lands situated on both’ 


sides. In this country, the user of:streams.and rivers for irrigation through a- 


system of connected tanks which are filled with water ‘obtained by means of 
channels is a most valuable right and has been recognised from the most ancient- 
days...... In this Presidency, in most cases where the stream is small, the 
whole or a greater portion of the water is diverted by means of channels into 
tanks by the different proprietors putting up dams in the stream in turn for 
some days.’ If the supply is not sufficient for all the adjacent proprietors, the 
quantity and extent of land which each proprietor is entitled to irrigate may 
depend on well-established usage, on mutual arrangement or onthe terms of a 
grant. There is no rule of law in this country so far as it can be ascertained, 
that the right to irrigation ‘by a riparian owner is confined to any particular 
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- quantity of land. The criterion is whether the extent or mode of enjoyment 
claimed is reasonable (see Embrey v. Owen; Rameshwar Pershad Narain Singh 
v. Koonj Behari Patiuk.?) ‘A user which is not objected to and is in fact 
adopted by and is for the benefit of all the riparian proprietors must, in my 
opinion, be held to be reasonable and it is not open to a third person such as the 
Government unless it happens to be a riparian proprietor, to raise any question. 
so far as this is concerned’’. His Lordship also explained the meaning of the 
words ‘‘standing and flowing water”. By the words ‘‘standing and flowing 
-water’’, in section 2 of Madras Act III of 1905 is meant ‘‘the water and the land 
on which is stands, or over which it flows, the whole taken together collectively 
and not the mere liquid apart and separate from the land.” In the end his 

Lordship held that the burden was on the Government to show that the Inamdar 
) had been actually storing in his tanks more water than he was entitled under 
the engagement with the Government at the time of the Inam enfranchisement 
or settlement. It was found that ‘‘the plaintiff is not drawing more water than 
‘what he and his predecessors in title have been taking from time immemorial, 
that the present system of irrigation has been in existence from before the Inam 
Settlement and that the plaintiff is now using the existing system of irrigation 
in the same way as his predecessor was using at the time of the Inam Settle- 
ment’’.2 In the end their Lordships Abdur Rahim and Srinivasa Aiyangar, 
JJ., held that in the circumstances of the case, the claim of the Government to 
levy water cess on the excess area brought under cultivation since the Inam 
Settlement was untenable. In Lakshminarasu Avadhanulu v. Secretary of 
State for Indiat Sadasiva Aiyar, J., observed ‘‘in India riparian land must 
be confined to land which-is on the bank of the stream and which extends from 
that ‘bank to a reasonable depth inland and a depth of more than a furlong 
would, usually be unreasonable.’’ In the course of his judgment his Lordship 
pointed out that the Government had no right to levy separate water cess for 
the use of such water whether the bed of the stream whose water is used by an 
Inamdar or a Zamindar to irrigate his riparian lands bordering on a natural 
stream belongs wholly to Government or partly to Government and partly to the 
Qnamdar or Zamindar or wholly to the. Inamdar or Zamindar. It was also held 
that a riparian owner in India hasa natural right not merely to lift water from 
a natural stream and carry the lifted water directly to the land at once, but also 
the right to store such lifted water in wells temporarily before carrying it on © 
to the irrigated lands. 


- As regards the riparian right to the flow of the water, the English law 
was stated by Kerr in the following terms: ‘‘When land is so located: that 
-water naturally or in the course of ordinary agricultural operations, such as by 
deep ploughing, descends from the estate of the superior proprietor to the 
inferior estate, the owner of the latter cannot do anything to prevent the course 
of such water. If he builds a wall at the upper part of his estate so as to pre- 
vent the water from descending in it, whereby the land above is damaged, 
there is an actionable injury. The owner of land lying on a lower level is, ’ 
‘subject to the burden of receiving water which drains naturally or in the ‘course 
of ordinary agricultural operations such as by deep ploughing, from land on a 
higher level. The upper proprietor may not, by adapting a particular system 
of drainage, or by introducing alterations in the mode of drainage’ cause the 
drainage water to flow on his neighbour’s land in an injurious manner, or 
obstruct the drainage of the other lands by overloading the ancient drains with 
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water’’.5 This principle was followed in Ramaswamy v. Rast.6» In Menzies:v. . 
Breadalbabe,’® the House of Lords held ‘‘that.a proprietor of land on the bank: 
of a river ought to-be restrained. from erecting a mound, which ‘if completed, 
would in times of ordinary flood throw waters of the river on the grounds of a 
proprietor on the opposite bank, so as to overflow and injure them’’. ‘A ripa- 
Tian ‘proprietor can protect himself against ordinary ‘floods if he can, do so, with- 
out injury to` others.’ In the’ edse of extraordinary floods, every landowner 
exposed to the. inroads of the’ sea “has the right to protect himself by erecting 
such works as are necessary for that, purpose and if he acts bona fide he is not. 
liable for any damage occasioned to his neighbours who mist protect themselves, 
as best as they can.” ` “The. above principles: were» followed in Venkatachalam 
Chettiar v. Zamindar of Sivaganga, i 


+ 


Every riparian owner in English law as- -wil ‘as in Indian law is entitled. \ 
to the flow of water iw its natural state’ of purity without sensible alteration. in 
its character or quality. ` ‘‘Pollution means the addition of something to water 
which changes its natural-qualities ‘so that’ the riparian proprietor. does not get: 
the natural water of the stream transmitted to him. ‘Thus, the addition of hard, 
water to soft water; the raising the temperature of the water and the addition 
of something which’ on meeting some other substance already in the water 
each in itself harmless, caused pollution, have all been held to constitute pollu- 
tion.” The‘natural ‘right to’ purity extends'to underground waters also. ` A: 
riparian proprietor can maintain an action to restrain pollution without proving 
that there has been’ actual- damage. i : 


t 


Where an ‘artificial water-course is Sade by a man -on. his own land, no 
question. as to the ownership of the, soil, or the rights over it can arise; but the 
case is different when such a water-course is constructed on the land of another. 
In such a case a right to the water-course can be created only, by grant or 
by some arrangement or by long-continued enjoyment.or by- Act of Parliament. 
The Privy Council pointed out the distinction between natural and. artificial 
water-courses in Ramessur Persad-v. Koonj Behari thus: ' ‘‘There is no, doubt 
that the right to the water of a river flowing in a natural channel through a 
man’s land, and the right to water flowing to it through an artificial water-course 
constructed on his’ neighbour’ s land; do. not rest on the:same principle.. In the 
former case, each successive: riparian’ proprietor. is, prima facie, entitled to the 
unimpeded flow of the water in its-natural course, and to its reasonable enjoy- 
ment, as it passes through: his land; as a:natural incident to his ownership of it. 
In the latter, any right to the flow of the water must rest on some grant or 
arrangement, either proved or presumed, from or with the owners of the lands 
from which the'water is artificially brought, or on some ‘other: legal origin.’ 
The same principle was applied in English cases also. ae a 


When water flows’ through a natural stream having a channel defined and 
known but which is underground, the owner of the soil.under which the stream 
flows can maintain an action, if interference of the flow took place under such 
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_ circumstances, as would have enabled him to recover if the stream had been 
wholly above ground. Prescriptive rights may be acquired in the case of 
water flowing through a natural stream with a defined channel. 


In a case where water percolates in an undefined course, no right to the 
uninterrupted flow can be acquired by prescription for, as regards this water, 
there is no presumed giant and hénce there can be no prescriptive right in water 
flowing in undefined channels. In Chasemore v. Richards,® A, a landowner 

- and millowner enjoyed the use of a stream for over 60 years which was supplied. 
by percolating underground water, The adjoining owner dug on his own 
ground an extensive well for the purpose of supplying water to the inhabitants 
of the district. Consequently, A lost the use of the stream and the Court held, 
that, A had no right of action. The principle was that the owner of land who 
had underground water percolating. in undefined channels and flowing to the 
neighbouring land, has the right to appropriate the percolating water within 
his own land so as to deprive his neighbour of it. But this principle was reject- 
ed by the Madras High Court -in Basavanna Gowd v. Narayana Reddi The 
Court observed that the principles of English law regarding underground 
streams defined and undefined,, do not apply to irrigation channels taking sub- 
surface water in India, because the conditions in England are different from 
India. In India the. supply of water for irrigation is from the Government 
source and it is unknown in England. Secondly, ‘‘the running. of a river 
current down its natural bed in the dry season a few inches below the sandy. 

` surface is a phenomenon unknown in England. The underground water to 

*which the English cases apply is usually water between the layers of subter- 
ranean rock or clay so hidden that no one can guess what their course is. In 
this country it is fairly safe to say that the under-current of a river is probably 
flowing down the river bed and that its course is defined in the sense that one. 
will probably be:able to tap it somewhere in the river bed and the water thus is 
found in, and has not left, the recognised irrigation source, namely, the river. 
Finally, the English cases are usually contests’ between the owners of the surface 
property under which the subterranean watér originally was and the owner of 
the surface under which it was subsequently found and the crucial question was 
whether the ordinary rights of ownership. extended to such water. In India 
there is no question of rival: owners of the surface lawfully using their own law- 
ful property and claiming.that the ownership of the surface imports ownership 
of and property in sub-soil water, but a question of the rights of rival claimants: 
to water which is the property of a third party, namely; Government’. 


ae The meaning, of percolation was considered by the Madras High Court in 
the Secretary of State for India v. Mahadeva Sastry2*: Mr. Mahadeva Sastry 
raised some plantain saplings on his dry lands -abutting an irrigation. channel, 


The Government charged him with water-cess, because he raised plantain » 


saplings. ‘through. percolation, : the “benefit >of --whieh-' acerued to. ‘hint 


e: 


Mr. Mahadeva Sastry: contended that percolation was'not visible and he was ‘nob j..: 


liable to pay water cess. ‘The Court defined percolation as defined in the Oxford‘ a 


New English -Dictionary: ‘‘Percolation means passing through a porcus- sub- ` 


stance or medium; or filtering, oozing, -or trickling through”. ‘‘frrigation by 
percolation is equivalent to watering by means of water which oozes through the 
sub-soil and passes to the land to be irrigated’’.. The Court. held that though 
percolation was not visible on the surface, the' presence of the moisture in. thé 
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soil beneath the surface was admitted.and would not be accountable for. except. 
through a process of percolation. Mr. Mahadeva Sastry contended that the user 
of the water if any was involuntary. This argument was also rejected, for the 

» reason that plantations are. suckers, and when they are raised in preference to 
other dry crops, it can only be with the knowledge that the roots can suck and. 
absorb the water. eee 


Right to the flow of water in undefined channels was also Tecognised by 
the Indian Easements Act. Section 7 Illustration (i) states: ‘‘the right of 
every owner of upper land that water naturally rising in or falling on such land, ` 
and not passing in defined channels shall be allowed by the adjacent lower land. 
to run naturally thereto”. In John Young and Co., v. Bankier Distillery Co.2% 
Lord Watson observed: ‘‘The right of the upper heritor to send down, and the. 
correlative obligation of the lower heritor to receive, natural water, whether 
flowing in a definite channel or not, whether upon or below the surface, are 
incidents of property arising from the relative levels of their respective lands. 
and the strata below them,’’ Thecommon instance of water flowing in undefin- 
ed channel is rain water falling on a tenement. The upper heritor has a natu- 
ral right of drainage in respect of surface water. The upper heritor can collect 
the water and let it down to the lower tenement.?° . The natural right of the upper 
heritor for the drainage is also extended to spring waters.“ The lower heritor 
is bound to receive the water if it naturally flows on to his land. In Whatley v. 
Lancashire and Yorkshire Railway Co. owing to extraordinary rainfall, water- 
accumulated against the defendant’s railway embankment. To protect the . 
embankment, the railway authorities cut trenches with the result water flowed. 
to the plaintiff’s land and caused damage. It was held that the railway com- 
pany was liable for damages. The lower heritor was not bound to receive foreign. 
water.*® The lower heritor should not obstruct the natural flow of the water 
by raising artificial barriers, so as to accumulate. the water on another’s property.. 
There is -a natural right for an upper owner to let down the water to flow down 
to the lower land and there is also a natural right of a lower owner to build on. 

- his own land. But between the natural right of an upper owner to let down 
the water to flow down to the lower land and the natural right of a lower owner 
to build on his own land, the former shall prevail against the latter. The owners. 
of the adjoining lands can improve their lands to any extent as they pleased, pro- 
vided they make suitable arrangements for the carrying of the water from their 
meighbour’s land. The upper heritors are not permitted to pollute the water- 
in undefined, underground channels also, so as to affect the quality of the water 
reaching the lower heritors. 7 


The foregoing survey shows that under the English Common law if a. 
river is tidal and navigable, it belongs to the Crown, and the bed of a river does 
not vest in the Crown unless the river‘is tidal. But in India the bed of a naviga- 

. kie’tiver whether tidal or not is vested in the Government, unless it is granted 
‘to private individuals. If the river belongs to the Government a riparian owner- 
cannot lay a dam and divert the water. (See Secretary of State v. Subbara- 
yudu.™) Subject to this limitation, all other riparian rights are available. If 

+ the river is not owned by the Government, the adjoining owner can construct ® 
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- dam for use temporarily. Riparian rights are thus (a) rights of ordinary user; 


and (b) rights of extraordinary user. Ordinary user means the consumption 
of water for doméstic. purposes, for watering cattle, etc. ‘Extraordinary user 
signifies on the other hand acts like irrigation or using the water for manufac- 
turing purposes. A riparian owner may exhaust the entire water flowing in the 
stream for ordinary purposes. To the use of water for secondary or extraordin- 
cary purposes, there are certain limits, namely; he is bound after such use to leave 
the water substantially undiminished in volume and’ unaltered in character. 
Where an upper riparian owner’ diverts the water for non-riparian purposes, he 
ean be restrained by the jowér- riparian owner by injunction. The lower ripa- 
rian owner is entitled to the natural flow of the water from the uppér heritor. 
The upper riparian owner cannot allow water brought by him into his land to 
drain into his neighbour’s Jand. A'‘riparian owner can also maintain an ‘action 
for pollution of the water. He need not prove: any damage: : Where a water- 
course is artificial, any. right to the flow of water must rest on grant or 
arrangement. se af WPS SS : 
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NOTE ON’ THE REVISED MADRAS CRIMINAL RULES OF PRACTICE 
1’ ` <- By. prt i 
eh go iy eee G. RAMANATHAN. l 
“3! `. + Advocate, Ranipet. i 
It is unfortunate that the needs of inferior ‘criminal Courts and that par- 
ties appearing before them were not kept in view while the Criminal Rules of 
Practice were revised. Useful provisions in the old rules have now been: delet- 
ed; new provisions ` and changes in the old rules that, -are necessary, have not 
been made. 


“Old rules 39 and 82 jins been injudiciously omitted. The Code does not 


provide as to what happens to the charge. when the accused dies during. 


the enquiry or trial. No' doubt he escapes the territorial jurisdiction of the 
state-and the.-charge against him cannot be pursued any longer. But we are. 
legalistic and ‘‘law-ridden’’ and need a conyenient label for closing a case to 
the’ satisfaction of the ‘superior magistrates who review calendars of 
judgments. The familiar labels of. conviction, discharge or acquittal do not fit 
in and old rule 39 judiciously provided that the charge abated. It also pro- 
vided a way out when the prosecution was recalcitrant by enabling the magis- 
trate to acquit or discharge the accused if after notice thereunder the 
prosecution failed to adduce evidence. This’ rule had a salutary effect and 
checked the prosecution from degenerating into persecution. 


Where there are numerous ‘accused in a case (such as rioting or affray 
cases) or where several members of a family are arraigned it is quite a prob- 
lem to secure their attendance at every hearing. . With the permission of the 
magistrate one co-aceused could represent his co-accused during the enquiry or 
trial, undér rule 82. This was a veritable boon to ‘the parties. It also helped 
the Court greatly because the absence of one or some of the accused did not 
suffer as care was taken to secure the presence of an accused when his identity 
became material. The revised text limits such representation only to appeals 
where the need is not so great or universal as in the trial Courts. 


Vakalaths and affidavits can be attested and sworn by other advocates 
and pleaders as per amended Civil Rules of Practice. What are the special rea- 
sons for not amending the Criminal Rules of Practice in conformity therewith? 
Are advocates and pleaders unworthy of this privilege? 


The old rule relating to payment of search fee on copy applications was 
unjust. Thus if judgment is delivered on the 31st December and copy. is ap- 
‘plied for on the next working day the party is compelled to pay a search fee of 


Re. 1 for no default on his part. The corresponding rule in the Civil Rules of - 


Practice requires search fee only when the application is made one year aiter 
the disposal of the suit or other proceeding. As criminal proceedings involve 
‘the life and liberty of citizens, they should not be harassed by fees of this sort. 
But the revised text sticks to the old rule.’ 


The incubus of periodie inspections by the superior Courts and unfavoura- 
ble remarks on the maintenance of records sits so heavily upon the Magistates 
that they insist upon payment of Court-fees in matters in which no Court-fee 


` 
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` is payable, such as report of compromise under sections 345 (1), Criminal Proce- 
dure Code, memo. for return of documents, ete. The Magistrates should be told 
that illegal collection of Court-fees is as much blameworthy as non-collection of 
Court-fees legally due. 

There should be some provision in the Criminal Rules of Practice for pre- 
sentation of papers by litigants and advocates in the trial Courts throughout 
the office hours, similar to rule 248 relating to appeals. In the absence of such 
a rule, even if the litigant is late by a’ few minutes when the : Magistrate 
takes his seat and papers are called for, he is sent away. With the ideal of 
the integration of the civil and criminal judiciary being steadily pursued 
is it not better to provide for the presentation of papers in all criminal Courts 
during the office hours? 


T now come to a matter which is not free from doubt or controversy. In 
some stations at least the Sub-Magistrates are overworked and have to dispose 
of numerous petty cases involving much clerical work. It appears to me that 
there is no harm in permitting the Magistrates, by framing an appropriate 
rule, to write judgments using printed forms in ‘‘admission’’ cases. Section 
367 (1), Criminal Procedure Code, which says that every judgment should, 
except as otherwise expressly provided by the Code, be written by the presid- 
ing officer of the Court or from the dictation of the presiding officer need not be 
construed narrowly that very part of the judgment should be in the hand- 
writing of the Magistrate. The course suggested by me will save the Magis- 
trates a loss of tedious manual work and will not impair justice or efficiency. 
Are not printed forms used for warrants of arrest, of commitment, ete? Do 
they become less solemn or awesome by being partly in print. 


Tinh _ -_ ` STATE BARRIERS* — ~ 
| ot a a : 
N. ÅRUNACHALAM, M.A., M.L., Advocate, Madras. fe 
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can arisé. Modern federation is a product of the labours of the Philadelphia 
Convention which met in .1787 and produced the United States Constitution in 1 789. 
The Constitution which immediately. preceded the present ‘Constitution of the ` 
United States 1789 was known as the Articles of Confederation. The Confedera- 
tion was a miserable-failure as the central agency erected by it was ‘subordinated 
to the Governments of the thirteen original colonies, each of which was in no mood 
to part with even the smallest fraction .of its sovereignty in favour of the Central 
Agency or Common Government. eo esa ` 


Itis only in a federal or guasi federal system that the problem of State barriers 


THE Present U. S. CONSTITUTION. 


Some other formula had, therefore, to be found and that was found by the 
Philadelphia Convention. The federal structure that has been erected by the 
present United, States Constitution represents the many compromises reached by 
the hard-headed-men that were in charge of the framing of the Constitution., The 
primary problem that the framers of this Constitution had to face was to bring into 
existence a federal Union which would give an effective and` efficient Government 
in respect of matters common to all the federating colonies or states committed to 
its care by the constitutional instrument. This apart the framers ofthe Constitution _ 
were anxious to concede to thé states‘as much autonomy as possible so that they 
may have their own free political life. : 


ae 


WHAT REALLY THE CONSTITUTION HAS DONE.’ ae 9. 


_, ‘Since the commencement of the United States Constitution, the Federal Govern- 
ment and the State Government acting-in their respective spheres fixed by their 
(Constitutions have operated over all persons and things in their territorial limits. 
‘The United States Constitution acts not only over the State but. over the State 
citizens. A State citizen is as much subject to the laws of the American Union as 
‘of his own State, .The position is, all persons in the United States are subject to 
‘one National Government in respect of matters governed by the federal Constitution 
and they are equally subject to the State Governments now fifty in number which 
are not instrumentalities of the National Government but independent political 
‘units. It is this concurrent jurisdiction of the National and State Governments 
‘over men and things in a particular area that has given rise to the problem of the 
power of the State Government coming in the way of the National Government in 
particular matters. This problem had to be faced and was faced by the other federal 
-and guasi federal structures that came in after the United States in their own ways. 
It is known that Article IV, sections.1and 2 of the Constitution are but adaptations 
of the inter-State comity provisions of the Articles `of Confederation that preceded 
it. These sections deal with full faith and credit in.respect of public acts, records 
and judicial proceedings of one State in the other States of the Union and with _ 
‘citizens of a State who shall be entitled. to all privileges and immunities of citizens 
in the other States and other questions such as the surrender of fugitives from justice, 
formation of a State within a State and so on. ` SoA ate - 


i * This is the first lecture delivered under the P, R. Sundara Iyer, V. Krishnaswami Iyer 
Endowment Lectures sponsored by the Madras University and inaugurated on 25th March, 1960, 
‘by Mr. A. S. P..Aiyar, M.A., I.C.S. (Retd.)-Hon, Director-of Legal:Studies at- the-Law-College, 
Madras. ; 
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Article 1, section 10, paragraph 3 states that no State shall without the consent 
of Congress lay any duty of tonnage, keep troops or ships of war in times of peace, 
enter into any agreement or compact with another State or foreign power or engage 
in wars unless actually invaded or in such imminent danger as will not admit of 
delay. Under Article 3, section 2 the Federal judiciary gets jurisdiction over inter- 
State disputes and Article 1, section 8 enumerates the powers of Congress of which 
the one to regulate commerce with foreign nations and among the several states 
and with the Indian tribes represent really what may be truly called an inter-State 
compact. : í 


THE NATURE OF THE U. S. CONSTITUTION. 


The United States Constitution is a written instrument and in theory, at 
‘any rate, its meaning does not alter. This organic instrument as contrasted with. 
either the Canadian Constitution or the Indian Constitution, does not provide 
all the details of its working. Its language is general in its terms and embraces. 
all situations arising as a result of charges in the social, economic and political 
life of the community it governs through its processes. As Bernard Schwartz 
points out, it is not a self executing instrument and the ought of it to become is must 
run the gauntlet of judicial interpretation. Hence the pivotal position the Supreme 
Court occupies in the United States Constitutional system. The Constitution is 
what, therefore, the Court saysitis. Itis in this background the American constitu- 
tional doctrines will have to be looked at. Contrasting the New York, Court of 
Appeals with the United States Supreme Court Cardozo, J., told Jackson, J., in 
private conversation that the former is a great common law Court ; “its problems. 
are lawyers’ problems” but the latter is occupied chiefly with statutory construc- 
tion, which no man can make interesting and with politics and politics was used 
not in the sense of partisanship but in the sense of policy making. The Supreme 
Court is different, therefore, from any other law Court. The Supreme Court is 
mostly concerned with political questions in legal form. It has been rightly pointed 
out that all constitutional interpretations produce political consequences. ‘The 
doctrines evolved by the judicial statesmen of this Court have produced far reaching 
„consequences. Later Courts have discarded outmoded doctrines of earlier Courts 
and looked to new doctrines in the light of changed political and economic conditions. 


THE PROBLEM OF STATE BarRRiERS—How IT ARISES ? 


In the United States unlike in Canada or India, the States are completely 
free to order their houses in any manner they please, subject only to the limitations. 
or restrictions imposed by the National Constitution. The States cannot do violence 
to the demands of XIV Amendment, cannot erect barriers against inter-State com- 
merce, run away from a republican form of Government or efface the express and. 
implied prohibitions imposed on them by the Constitution. So long as the States. 
remain within these lines, the national Constitution has nothing to do with them. 


The national Government exercises exclusive powers under the Constitution. 
in foreign and external affairs and this apart the national Government can exercise 
only such of those powers that have been granted to it expressly or impliedly by the 
Constitution and those powers have been taken away from the States and lodged. 
‘in the Nation. The powers granted to the national Government are, therefore,, 
prohibited to the States and the grant of power to the national Government to 
regulate commerce among the several States is unaccompanied by any limitation 
on the state power in this field—the fact of the matter is a great deal of control over 

` inter-State commerce remains in the states and this is how the problem ofstate barriers. 
against inter-State commerce alone arises under the United States Constitution. 


POWERS OF THE CENTRE IN THE UNITED STATES. 


The power of the Congress to regulate inter-State commerce has been held by 
the Judiciary to prevent the States from erecting commercial barriers for whatever 
reason, It is not only that commercial barriers but all other barriers 
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-which may impede the exercise’of the power of the central authority that are banned - 
‘by the Constitution, The sovereignty of each of the-states of the American Union 
is riec: ssa: ily subject to these limitations araisi: g from the grant of powers by the 
Constitution to the processes erected’ by it, as otherwise “‘ the more perfect union ”” 
objeciive of it may have failed completely. (is es 


The Union that was there prior to the coming. into force of the present United 
States Consiitution was so loose as to be of no use at all and, therefore, it was a 
more perfect union was aimed at and.realised by the present Constitution of the 
United States in order to establish justice, insure domestic tranquility, provide for 
the common defence, promote the general welfare and secure the blessings of 
liberty not only to themselves, who were there at the time of the framing of the 
Constitution but also their posterity, ` .` 


WORKING OUT OF THE OBJECTIVES OF THE U. S. CONSTITUTION. 


The objectives thus indicated have been really worked out in the seven Original 
Articles and the twenty two Amendments that followed these Articles.. The powers of 
every one of the processes at the Centre are as clearly delimited as possible and the 
jurisdiction of none of them can be trenched into by any state action, though. every 
one of the States is governed by a Constitution of its own. In other words what- 
ever barrier that a State may erect whether against the Union or against its neigh- 
bouring State or States, can only be in respect of matters which do not fall within 
the Union jurisdiction, ==. 


The United States Constitution for the first time understood a federal union as a 
political system in which by a well understood mutual-concession on the part of the 
federaling units, local loyalties could not only be preserved but reconciled with the 
unity of the nation as a whole which the Constitution governs. But this great political 
concept very nearly failed and the Union wason the verge of collapse in the Civil 
War. This situation hada message of its own when the Canadians framed their 
own federal structure in the British North Amercia Act, 1867. The vital core of 
this Constitution is the division of legislative power between the Union and the 
Provinces, making the Union all powerful and in sections 91, 92, 93, 94 and 95 
of the Canadian Constitution (the British North America Act) the lines of division 
of legislative powers are indicated. Section g2 enumerates the items over which 
the Provinces have exclusive power to make laws and among other items, ‘* Property 
and Civil rights ” is about the most important. Section 91 says that the Dominion 
has the power to make laws for the peace, order and good Government of Canada 
in relation to all matters not coming within the classes of subjects by this Act assigned 
exclusively to the Provinces are reserved to the Union—a process of distribution 
which is the reverse of X Amendment of the United States Constitution which say 
that powers not delegated to the Union, nor prohibited to the States are reserved 
to the States. By way of illustration, the important powers of the Dominion 
Parliament, among which regulation of trade and commerce is also one, are set out. 
In view ofthe scheme of ia naon oflegislative powers and other overriding powers 
given to the Central Gov ent when it legislates for the peace order and good 
Government of Canada Viscount Haldane, 'L.C., in the Attorney General of Australia v. 
The Colonial Sugar Refining Co.1, observed that Canada cannot be described as federal 
except in a loose sense. Thisfederation in a loose sense is what Prof. K. C. Wheare 
calls a quasi federation. If Canada is quasi federal, India is also quasi federal. As 
compared to the Canadian Constitution, the Indian Constitution contains more 
provisions which detract from its pure federal character. 


These features apart, it will have to be borne in mind with reference to any 
type of federal system, that “ no amount of care in phrasing the division of powers 
in a federal scheme will prevent difficulty when the division comes to be applied to. 
the variety and complexity of social relationships. The different aspects oflife in a 
society are not insulated from one another in such a way as to make possible a mecha- 
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nical application of the division of powers. There is nothing in human affairs 
which corresponds to the neat logical division found in the Constitution. There- 
fore, attempts to exercise the powers alloted by the Constitution frequently taise 
questions as to its meaning in relation to particular circumstances ° ' (Bora Laskin 
on Canadian Constitutional Law). f . 


A comparatively recent attempt on the part ofa State against another State 
ofthe United States to raise economic barriers in relation to entry of goods or citizens 
of the other on the ground of indigence has been resisted by Court decisions. In 
Baldwin v. Seelig?, it was pointed out that 


“ It is one thing for a State to exact adherence by an importer to fitting 
standards of sanitation before the products of the farm or factory may be sold in its 
markets. It is a very different thing to establish a wage scale or’ a scale of prices 
for use in other States, and to bar the sale of the products, unless the scale has been 


observed ”. š 
\ 


‘In Edwards v. California®, the Court has struck down a State statute which pena- 
lised the bringing into ‘it of indigent persons not its residents, with no relations or 
friends to support them. It has been observed that there are permissible areas of 
State legislative activity in the exercise of its police power and a State cannot seek to 
isolate itself from difficulties common to all of them by restraining the transporta- 
tion of persons and property across its borders. The right to move from State to 
State, it was pointed out, is an incident of national citizenship protected by the 
privileges and immunities clause of XIV Amendment against State interference. 
In International Text Book Qo. v. Pigg’, tt was held that a State cannot deny to a 
foreign Corporation the right to maintain an action in its own Courts for goods sold in 
inter-State commerce, : 


UNITED STATES, A TYPICAL FEDERAL STRUCTURE. \ 


_ Among the federal strucures of the world, the United States federal structure 
yemains even to-day the most typical. It is in the United States that each of the 
units of the Union within its own sphere is not only as powerful as the other but also 


as the Union itself. . 
DUAL FEDERALISM OF THE U.S. 


The division of powers between the Centre and the States under the U. S. 
Constitution implying the idea ofa two mutually exclusive at the same time recipro- 
cally limiting areas of power, the one meeting the other on terms of equality is what 
is known as the doctrine of dual federalism. If each confines itself in its own area 
of power, its acts will be valid. Power reserved to the States requires to be guarded 
and maintained if they are not to be consumed by the Centre particularly in these 
days of growing centralization. The line of demarcation between Central and 
State Authority has not been marked with any degree of precision by the Constitu- 
tion itself. The Centre has named powers and the State retains the remaining 
powers. In particular instances like the power to declare war, it is the Centre alone 
that has the exelusive power to act in the matter. In other cases like the power of the- 
Congress to regulate commerce among the several States, the grant of power to the 
Centre does not prevent the State having concurrent authority over this field and 
this is so because only in cases where the power of the Congress is made exclusive 
or in cases where the’ power is denied to the States by the Constitution or it is 
incompatible for the State to exercise the power in the field that a State is excluded. 
If over a field the Centre and the State regulatory powers can extend, the doctrine 
of dual federalism requires the drawing of the dividing line between the federal 
jurisdiction and exclusive State jurisdiction, The drawing of this line has re- 
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mäined à judicial function in the United States though in the other Constitutions ; 
such as those of Canada, Australia and India, these lines have been drawn to the 
extent possible by the Constitutions themselves. It is because in the United States 
the Constitution itself has not drawn the line, the task has devolved on the judiciary. 
Until the Civil War in the United States the Supreme Court was anxious to uphold 
strictly the doctrine of dual federalism so as to maintain equal balance between the 
Cenire and States, each having ascertained for it, its own area of powers. The Civil 
War put an end to extrenie pretensions of State rights. 


In the words of Lord Bryce, the United States is a federation of Commonwealths 
each of which has its own constitution. The National Constitution defines the powers 
of its processes and recognises the powers of the State resulting in the position that 
each State has framed its own Constitution defining the powers of its own processes. 
The National Constitution is the Supreme Law of the land and is also so recognised. 
The logic of this supremacy is that when a congressional law on the one side and a 
State Constitution or its laws on the other, conflict, the former prevails over the 
latter and whether there is such a conflict is a question for decision by the Supreme. 
Court. The Supreme Court fills the role of an arbiter on the federal system.. 


It is the exclusive power of Congress to regulate commerce among.the several 
States. But States have often attempted to interfere with the free flow of this com- 
merce either by the exercise of their powers to impose taxes on or to regulate inter- 
State commerce. The Court:has always taken care to see that National Commerce 
is free from discriminatory and retaliatory burdens imposed by the States. Typical 
of the cases which have preserved inter-State commerce from State obstruction are 
Southern Pacific Co. v. Arizona’ and Margan v. Virginia®. In the former case a law 
limiting railway train’s length was struck down as it imposed serious burden on 
inter-State commerce carried on by the appellant and in the latter case a Virginia 
statute which required a motor vehicle involved in inter-State commerce to separate 
the white and the coloured passengers during its travel in the State was struck down. 
and it was pointed out that an inter-State carrier cannot be subjected to, in the pictu- 
resque phraseology of Frankfurter, J., a “‘crazy-quilt of State laws” 


Even this typical federal structure which accepts the principal of dual federa- 
lizm has not withstood certain forces that are constantly at work in modern times 
with the result that the States as against the Union are losing more and more OF 
their powers. . 


GROWING CENTRALISATION.. 


In other words the current trend of more and more of centralisation is equally 
true of a typical federal structure such asthe United States and as against this the 
States are certainly powerless. This is inevitable; -if any’nation, whatever be 
its constitutional structure, federal or otherwise, is*to face and solve successfully 
the problems of war or constant threats of war, economic crisis, the welfare state 
concept, the development of modern weapons of war and so on and so forth. Still, 
it is necessary to remember what Frankfurter, J., has said of the future of the Federal 
system in the United States in Polish Alliance v. Labour Board”, referred to by Edward 
S. Corwin in The Constitution ore the United States of America (Analysis and Interpreta- 
tion) (1952). 

“The interpenetrations of modern society have not wiped out State lines: 
It is not for us (the Court) to make-inroads upon our federal system either by in- 
difference to its maintenance or by excessive regard for the unifying forces of modern 
technology. Scholastic reasoning may prove that no activity is isolated within 
the boundaries of a single State, but that cannot justify absorption of legislative 


_power by the United States over every activity ”. 
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. I submit that this observation of this eminent Judge deserves careful consideration 
by persons in authority in all federal and guasi federal systems of the Anglo-American 
type which includes naturally the Indian ‘Constitutional system as well. 


- THE MANDATE oF THE U. S. CONSTITUTION. 


The United States of America, is a Union of autonomous States for certain 
common ends, in which there is a division of legislative powers between the Central 
Government and the Governments of the States, the former being a Government of 
named powers and latter of residuary powers. Each of these Governments is 
supreme in its own area. In a case of conflict between the Centre and the State 
in respect of a matter falling within the central sphere, the central power remains 
supreme. Dual citizenship is accepted by the United States Constitution. In 
addition Article VI, Clause (2) known as the Supremacy clause of this Constitution 
states : a 


“ This Constitution and the laws of the United States which shall be made in 
pursuance thereof; and all Treaties made, or’ which shall be made, under the 
authority of the United States, shall be the supreme law of the land ; and the Judges 
in every State shall be bound thereby, anything in the Constitution or laws of any 
State to the contrary notwithstanding.” ; 


VIEWS OF MARSHALL, C.J. AND Taney, C.J. 


This clause, as pointed out by Corwin, was the very keystone of the jurisprudence 
of Marshall, C.J., and it was the view of this eminent Chief Justice that this clausé 
was intended to be applied literally. According to this view if an “‘unforced reading” 
of the powers of the Congress gave it the-power to enact a law, the fact that the 
law “ projected”? national powers ‘‘into a hitherto accustomed field of State 
power with unavoidable curtailment of the latter was a matter of indifference”. 
The opposite was the view taken by Taney, C.J., who relied on X Amendment 
—“ The powers not delegated to the United States by this Constitution, nor prohi- 
bited by it to the States, are reserved to the States respectively, or to the people ”. 
Resting on this clause it was sometimes felt that the reserved powers of the States 
are limitations on national power. Marshall, C.J., as Corwin points out viewed 
the Supreme Court as part of the National Government and of its supremacy but 
Taney, C.J., regarded the Supreme Court as outside and above the National Govern- 
ment and the State Governments and possessed of a quasi-arbitral function between 
the two equals that the Centre and the State are. It was really Taney, C.J., rather 
than Marshall, C.J., that developed the idea of Dual Federalism. Marshall’s 
federalism is described as National Federalism. It is the authoritative view that the 
issue between the Franklin D. Roosevelt Administration and the Supreme Court 
was whether Marshall’s or Taneys’ federalism was to prevail. 


WHAT THE COMMERCE CLAUSE HAS DONE. 


The issue specifichlly in these cases has been whether the power of the Congress 
to regulate commerce must stop short of regulating the employer-employee relation- 
ship in industrial production hitherto regulated by the States. In the Fair Labour 
Standards Act, 1938, inter-State commerce in goods produced by sub-standard labour 
is not only prohibited but conditions are imposed and penalties prescribed for 
breaches of the law in the production of goods involved in inter-State commerce and 
the validity of this statute was sustained in the United States v. Darby®, and this 
ruling is rested on really the view of Marshall, C.J., in McCulloch v. Maryland®, and 
Gibbons v. Ogden}, and this is really the end of Dual Federalism leading to aggrandise- 
ment of national power. It is rightly pointed out that between Marshall, C.J., 
and Stone, C.J., the conception of federal relationship was a competitive one imply- 
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ing rivalry between the National Government and the State Government. But | 
even during this period a different tendency was there as a result of the Civil War 
represented by the opinion of Bradley, J., in the Siebold Caset}, and the oft quoted: ` 
‘opinion of McKenna, J., in Hoke v. U.S.12. 


Co-OPERATIVE FEDERALISM. 


“ Our dual form of Government has its perplexities State and Nation having 
different spheres of jurisdiction but it must be kept in mind that we are one people ; 
and the powers reserved to the States and those conferred on the Nation are adapted 
to be exercised ; whether independently or concurrently, to promote the general 
welfare, material and moral”. ` 


‘This is what is known, as Corwin says, as the Co-operative conception of the 
federal relationship, the States and the National Government being regarded as ` 
mutually complementary parts of a single Governmental system all of whose powers 
are intended to realise the current purposes of Government according to their appli- 
cability to the problem on hand. It is on this conception that it is said that recent 
‘social and economic legislations rest. This conception pervades congressional 
legislation making crimes against the States such as theft, racketeering, kidnapping 
and crimes against the national Government whenever the culprit extends his activi- 
ties beyond the State boundary—the decision in Hokey. U.S.1*isitself justification for 
such legislation. Co-operative federalism as Corwin points out invites’aggrandise- 
ment of national power and it is inevitable that when two co-operate “‘it is the 
stronger member of the combination who usually calls the tunes”. Relying on 
Oklahoma'v. Civil Service Commission1%, Corwin says that resting as it does primarily 
on. the superior fiscal resources of the national Government co-operative federalism 
has been at least to-day a short expression for a constantly increasing concentration 
of power at Washington in the stimulation and supervision of local policies. 


Foreicn RELATIONS. 


In the field of foreign’ relations, the doctrine of enumerated powers of the 
National Government had always a difficult time and in the present day this doctrine 
“ may be unqualifiedly asserted to be defunct”. The position has been laid down by 
Sutherland, J., in U.S. v. Curtis Right Corporation!*. ‘The learned Judge points out 
that a political society cannot last long without a supreme will ‘somewhere and goes 
on to add : 


. 
` 


_ “Sovereignty is never held in ‘suspense. When, therefore, the. external 
sovereignty of Great Britain in respect of the Colonies ceased, it immediately passed 
to the Union........... -it results that the investment of the federal Government 
with powers of external sovereignty did not depend upon the affirmative grants 
of the Constitution. The powers to declare and wage war, to conclude peace, to 
make treaties, to maintain diplomatic relations with other sovereignties if they 
had never been mentioned in the Constitution, would have vested in the federal 
Government as a necessary concomitant of nationality ”. In the field of inter- ¢ 
national relationship, it is not so much a complexus of particular enumerated powers, 
as stated by Corwin, as an inherent power, one which is attributable to a national 
Government on the ground solely of its belonging. to the American people as a 
sovereign political entity at international law and in that field, the principle of fede- 
ralism no longer holds, if it ever did. - I may add that the states do not come in at 
all in the field of international relationship, and, therefore, the state erecting a bar- 
rier against the Union in this field does not arise. What is true of the American 
federal structure in this regard is true of all other federal and quasi federal struc- 
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tures in the Anglo-American countries, which include India. The relevant provi- 


` sions of the Constitutions of other federal and quasi federal structures more than. 


emphasise the view expressed by Sutherland, J., in this respect. 
BALANCE BETWEEN THE STATE AND CENTRE. , E 


Most of the cases that have come up for decision by the Supreme Court of the 
United States involved generally the problem of the maintenance of the balance 
betweén the States on the one side and the Federal Government on the other and 
the task of that Court had been rendered more difficult by virtue of the fact that 
the United States Constitution is vague and ambiguous in this regard. Since the 
Civil War, which threatened to end the United States constitutional system, but. 
saved by the statesmenship of President Abraham Lincoln, there has been a rapid 
growth of centralisation and the Supreme Court has in a large measure facilitated 
the growth of the national power involving more and more of loss of powers and 
loss of prestige for the State Governments. Successive revolutions in the economic,, 
industrial, transport and communications fields have in a large measure contributed 
to the growing concentration of power in the Centre. The sources of revenue are 
more and more absorbed by the national Government resulting in a situation that 
the States have become more and more dependent on the nation—a trend that 
is common to all federal system the world over. 


WHY THE INTER-STATE COMMERCE CLAUSE. 


Prior to the Constitution, inter-State commerce suffered a severe set back as a 
result of the States discriminating against each other adopting many devices, parti- 
cularly in the shape of tariffs, taxes and regulations. This serious obstacle to inter- 
‘State commerce had to be overcome and the federal compact embodied in Article 1, 
section (8), clause (2) is that Congress shall have the power to regulate commerce 
-.....among the several states........ In other words the power to regulate 
inter-State commerce belongs to Congress alone. It is the mandate of X Amend- 
ment of the United States Constitution that the powers that are not delegated to: 
the United States by the Constitution nor prohibited by it to the States are reserved 
to the States respectively and to the people. In’ asmuchas doubts arose on the 
basic principle that the federal Government is a Government of enumerated powers 
limited to the area of authority delegated to it by the Constitution and the States 
are Governments of residual powers, X Amendment was put into the Constitution 
within two years of its commencement. The powers, therefore, to regulate intra- 
State Commerce belongs to the state involved. The question arises what is the divi- 
ding line between inter-State commerce and intra-State commerce. The dividing 
line or barrier has not remained constant. Successive formulae have been adopted 
to mark off the dividing line and it is interesting history to see how the line has 
shifted from time to time and has come back to the opinion of Marshall, C.J., who 
for the first time’ indicated the dividing line between intra-State commerce and 
inter-State commerce in his famous opinion in Gibbons v. Ogden15, 


In Panhandle Eastern Pipe Line Co. v. Michigan Public Service Commission1® 
Frankfurter, J., remarks that “it is easy to mock or minimise the significance of 
free trade among the States ‘‘ which is the significance given to the commerce 
clause by a century and a half of adjudication by the Supreme Court” with all 
doubts as to what lessons history teaches, few seem clearer than the beneficial conse- 
quences which have flowed from this conception of the commerce clause”. Thus 
conceived the task of Congress and the Supreme Court has been to protect in 
the national commercial interest inter-State commerce against State barriers. 


Congress in the exercise of its power to regulate commerce among the several 
States, with foreign nations and with the Indian tribes has in course of time obtained 
general. control-over-business-in the-country~- Foreign and: inter-State-commerce 
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form the bulk of commerce of the United States.. The Congress, apart from enacting 
laws regulating navigation, transportation by land and air, the telegraph, telephones 
and the radio, has erected the inter-State commerce commission under the Inter- 
State Commerce Act and invested that body with far reaching powers—to the 
detriment of the State powers. The entire.economy of the country is under > 
national control a situation far removed from the original objective of the framers 
of the Constitution that the national economy was to follow generally the restric- 
tive- powers of the State over it. s . 


COMMERCE CLAusE—A SOURCE OF POWER. 


In peace time the commerce clause of the United States Constitution, barring 
XIV Amendment, is the most fertile source of power of the National Government 
and effective limitation on the powers of the States. A narrow definition of com- 
merce as buying and selling or trade was rejected by Marshall, C.J., in Gibbons v. 
Ogden'", It is in the wide definition of commerce as given by Marshall, C.J., 
that the foundation of the interpretation of this very important clause of that Constitu- 
tion was laid. ‘‘ Commerce” it was pointed out by Marshall, C.J., “ undoubtedly 
is traffic, but it is something more—it is intercourse in the sense of commercial. 
intercourse. j f 5 ' - : 


Corwin. points out that ‘ to-day commerce in the sense of the Constitution and. 
hence inter-state commerce when it is carried on across State lines, covers every species. 
of movement of persons and things, whether for profit or not ; every species of com- 
munication, every species: of transmission of intelligence, whether for commercial 
purposes or otherwise, every species of commercial negotiation, which as shown by 
the established course of the business will involve sooner or later an act of transporta- 
tion of persons and things, or flow of services or power across state lines” (Gibbons v. 
Ogden ; Pennsylvania Wheeling and Belmot Bridge Co.18-; Pensacola Tel: Co. v. Western: 
Union Tel. Co.+® and Surft & Co. v. U. S.?°, relied on), 


WHAT ARE NOT INTER-STATE COMMERCE—-NoT CLEAR. 


It has been held that mining or manufacturing with the intent that the product. 
shall be transported to other States (Kidd v. Pearson®} and Oliver Iron Companys v.. 
Lord?) ; Insurance transactions catried on across state lines (Paul v. Virginia®®), 
exhibitions of base ball between professional teams travelling from State to Statė 
(Feebral Base Ball Club v. National League®4),. the making of contracts for insertion of 
advertisementsin periodicals in another State (Blumenstock Bros. v. Curtis Pub. Co.*5),. 
and contracts for personal services to be rendered in another. State (Willams v.. 
Fears*), haye all been held not inter-State commerce but as Corwin points out that 
some of the recent: decisions have either overruled these holdings or cast doubts. 
on most of them. In. Associated Press v. United States?, the collection of news by a. 
press association and its transmission to client newspapers has been held inter-State- 
commerce. In United States v. South Eastern Underwriters Association®, it has been 
held that the business of insurance transacted between an insurer and insured in . 
different States is inter-State commerce. In this the inter-State character of insurancè 
business as organised to-day is referred to. The.commerce clause is generally a 
limitation on the power of the States. As a source of national power. it is read in 
association with the power of the Congress. Article 1, section 8, Clause (18) of the: 
fC ''--_— vO 
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United States Constitution states that the Congress shall have power to make all 
laws which shall be necessary and proper for carrying into execution the foregoing 
powers and all other powers vested by the Constitution in the Government of thë 
United States or in any department or officer thereof. The commerce clause as a 
source of national power read along with Article 1, section 8, Clause (18) has 
produced in recent times, as pointed out by Corwin, that inter-State commerce con- 
notes operations which precede and operations which follow commercial intercourse 


itself, provided such operations are deemed by the Court to be capable of affecting 
such intercourse. 


Referring to the power of the Congress to regulate inter-State commerces 
Corwin comments that “This protective power has moreover two dimensions. 
In the first place it includes the power to reach and remove every conceivable 
obstacle to or restrictions upon inter-State and foreign commerce from whatever 
source arising whether it results from unfavourable conditions within the States 
or from State legislative policy like the monopoly involved in Gibbons v. Ogden*, 
or from both combined. In the second place, it extends—as thus also the power 
to restrain commerce—to the instruments and agents by which commerce is carried 
on ; nor are such instruments and agents confined to those which were known or 
in use when the Constitution was adopted”. In this context, Mondou v. New York 


N. H. & H. R., Co.5, known as the “ Second Employers Liability cases ” has been 
relied upon. 


WHAT CONTROL OVER COMMERCE MEANS ? 


The opinion of Marshall, C.J., in Gibbons v. Ogden*, that the power of the Con- 
gress to regulate inter-State commerce necessarily implied the power to control 
“the agents and instrumentalities of commerce as they grew and also changed from 
‘time to time found “‘ its classic expression in the opinion of Waite, C.J., in Pensacola 
Telegraph Co. v. Western Union Tel. Co.*, which runs as follows : 


“ The powers thus granted are not confined to the’ instrumentalities of com- 
merce or the postal service known or in use when the Constitution was adopted, 
but they keep pace with the progress of the country and adapt themselves to the new 
developments of times and circumstances. They extend from the horse with its 
rider to the stage coach, from the sailing vessel to steamboat, from the coach and 
‘steamboat to the railroad and from the railroad to the telegraph,as these new agencies 
are successively brought into use to meet the demands of increasing population 
and wealth. They were intended for the government of the business to which they 
relate at all times and under all circumstances. As they were intrusted to the 
general government for the good of the nation, it is not only the right but the duty, 
of the Congress to see to it that intercourse among the States and the transmission 
of intelligence are not obstructed or unnecessarily encumbered by State Legislation”. 
It was because of such holding that the Radio Act of 1927 whereby all forms of 
inter-State and foreign raido transmissions within the United States, its territories 
and possessions were brought under national control. 


Congressional regulation of Waterways, Hydraulic power land transportation 
particularly railroads was upheld in terms of the power of Congress to regulate 
commerce among the several States. 


* 


RoosEVELT ADMINISTRATION PROBLEMS. 


Immediately after Franklin D Roosevelt became the President of the United 
‘States the problem that faced the new administration was put by Hughes, C.J., in 
Appalachian Goals, Inc. v. United States?, “ when industry is grievously hurt, when 
-producing concerns fail, when unemployment mounts and communities depended 
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upon profitable production are prostrated, the wells of.commerce go dry”, and 
this was exactly the situation Congress attempted to deal with in passing the National 
Industrial Recovery Act, 1933 and the opening provision of the Statute refers to the 
existence of national emergency productive of widespread unemployment and dis- 
organisation of industry which burdened inter-State and foreign commerce, affected 
the public welfare and undermined the standards of living of the American people. 
And ample powers were put into the hands of the President to deal with the situa- 
tion by framing appropriate codes. No doubt many of these codes and other statutes 
meant to rehabilitate the economy of the nation were held invalid by the Supreme 
Court but soon the Constitution of the Supreme Court so changed that many of the 
gteps taken at the instance of the Roosevelt administration were upheld as valid. 


“The question whether Congress’s power to regulate commerce among the 
several States embraced the power to prohibit it furnished the topic of one of the most 
protracted debates in the entire history of the Constitution’s interpretation, a debate 
the final resolution of which in favour of congressional power is an event of first 
importance for the future of Amercian Federalism. The issue was as early as 1841 
brought forward by Henry Clay, in an argument before the Court in which he 
raised the spectre of an Act of Congress forbidding inter-State slave trade. (Grouse v. 
Slaughter®). The debate was concluded gg years later by the decision in United 
States v. Darby®, in which the Fair Labour Standard Act was sustained” says Corwin. 


5 
COMMERCE POWER AND OTHER POWERS. 


_ The United States Constitution representing a federal compact among the 
thirteen original colonies that merged into the American Union, named the legis- 
lative powers of Congress leaving the residue of legislative powers to the States and 


in respect of certain powers vested in Congress such as (1) the power to levy customs ` 


duties (2) the power to raise armies, etc., there are limitations put on the 

power of the States to make laws—in other words the extent of the State barrier 

against these preserves of the congressional power has-been fixed by the Constitution 

itself. But as regards the power of Congress to regulate commerce among the., 
several States correlative restrictions have not been put on the power of the States. 

Hamilton points out in the ‘‘ Federalist” that while some of the powers vested in 

the Centre admit of their concurrent exercise by the States, others by their very _ 
nature are exclusive and, therefore, do not admit of a like power in the States contra- 

dictory and repugnant. Hamilton gives the example of the power of Congress to 

pass Uniform Naturalisation Law as an exclusive power belonging to it. 


THE DOCTRINAL BACKGROUND OF THE COMMERCE CLAUSE. 


Daniel Webster in the course of his argument in Gibbons v. Ogden1°, dealt with 
the principle which should guide the Court in adjusting the powers of the State to 
unexercised powers of Congress under the commerce clause and also the problem 

‘arising when Congress has exercised its power. In the course of the judgment, 
it is pointed out that the learned counsel contended ‘‘that the people intended in. 
establishing the Constitution; those high and important powers over commerce, 
which, in their exercise, were to maintain a uniform and general system. From- 
the very nature of the case, these powers must be exclusive ; that is, the higher” 
branches of commercial regulations must be exclusively committed to a single hand. 
What is it that is to be regulated ? Not the commerce of the several States, res- 
pectively but the commerce of the U.S. Henceforth, the commerce of the States 
was to be a unit ; and the system by which it was to exist and be governed, must 
necessarily be complete, entire and uniform ”. At the same time Webster conceded’ 
“* that the words used in the Constitution to regulate commerce are so very general 
and extensive, that they might be construed to cover a vast field of legislation, 
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part of which has always been occupied by State laws ; and therefore, the words: 
must have a reasonable construction, and the powers should be considered as ex- 
clusively vested in Congress, so far, and.so far only, as the nature of the power re- 
quires ”*. WT 5 : a - 


When Congress exercises its power the result according to Webster is that the_ 
act of Congress must be treated as a unit so that when Congress had left subject 
matter within its jurisdiction unregulated, it must be deemed to have’ done so of, 
design, and its omissions or silences accordingly ‘be left undisturbed by State actions.. 
Corwin points out that Marshall, C.J., was in sympathy with this argument of 
Daniel Webster though the learned Chief Justice did not feel obliged to deal with, 
the theories put forward by the Counsel. : ` , 


NATURE OF THE POWERS OF THE CONGRESS OVER INTER-STATE COMMERCE. . 


Gibbons v. Ogden441, is itself authority for the rule that the power of 
Congress to regulate commerce among the several States is exclusive and this power‘ 
admits of no other limitations except those imposed by the Constitution itself. Cong-- 
ress can take all steps to remove all unreasonable, undue and unjust obstructions’ 
in whatever form against inter-State commerce resulting from State regulation or, 
by the acts of carriers. : 


The dividing line between the national power and the State power in the field: 
of inter-State commerċĉe has not been drawn definitely so far nor is it likely to be- 
done in future, At the same time the principle that this power of Congress is exclu-- 
sive remains firm, if a subject of inter-State commerce is nationalin character, ‘it, 
admits of only one kind of regulation. It is the national “market that is involved! 
in inter-State commerce and can, therefore, be subject to one system of regula-:| 
tions only and not to a multiple system of regulation. ,. s 

In Robbins v. Shelby Country Taxing District!?, an early decision of the Supreme: 
Court, the view was expressed if Congress had not made regulations in respect of a. 
subject of inter-State commerce, all that such a situation meant was that the subject, 
should be free from any regulation and not that this field was open to State regula 
tion, In Cloverleaf Butter Co. v. Patterson, it has been held that in a case of partial 
exercise of power by Congress, the State may legislate on those phases left unregulated 
by Congress when such legislation is of local concern. ; 


The question naturally arises, what is really the extent of control that the States- 
possess over inter-State commerce. The position appears clear that the States have 
no direct control over inter-State commerce but the States do have indirect control 
over it by law in enforcement of their.police power and their jurisdiction over persons- 
and property in their respective limits. What is police power ?' State Laws that. 
seek to protect the general public welfare are legitimate exercise of police powers. 
of the States. Laws which protect life, health, morals, comfort and property of the: * 
people of the State, Laws which establish and regulate highways, canals, ports. 
and such other commercial facilities are all examples. It is by these local protec- 
tion laws that the States may seek to control indirectly inter-State commerce. The- 
police power of the State is undoubtedly small barrier on inter-State commerce and. 
inter-Staté commerce does not admit of any other restriction apart from the restric-. 
tions actually imposed by the Constitution. The seven freedoms, among which. 
the right of the citizen to carry on........ any trade or business is also one, under- 
the Indian Constitution, are-subject to reasonable restrictions imposed by the law 
of the State either in public interest or general public interest. These reasonable- ` 
restrictions that can be imposed by law under the Indian Constitution are what. 
are known as the police powers of the State under the United States Constitution., 
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Robbins v. Shelby Country Taxing District,14 cited -above is authority for the 
‘principle that the State which has the power to make internal regulations cannot 
through such regulations impose tax on persons passing through or coming in for 
temporary purposes in connection with inter-State or foreign commerce, nor can 
impose a tax on imports from abroad or from another State that has not yet becoine 
part of the common mass of the property of the State, nor discriminate against 
‘persons and property of other States. 


In the exercise of the regulatory power of Congress over inter-State commerce: 
(1) The Inter-State Commerce Act that erected the Inter-State Commerce Commis- 
‘Sion, (2) The Sherman Anti-Trust Act of 1890, (3) The Clayton Act of 1914, (4) 
The Federal Trade Commission Act of 1914, (5) The Packers and Stockyards Act 
of 1921, (6) The U.S. Cotton Futures Act of 1916,:(7) The Grain Futures Act of 
1922, (8) The Federal Trade Commission Act of 1938 and (9) The Transportation 
Act of 1940 were enacted to maintain the free flow of commerce among the States 
and preserve intact the right of the citizen to carry on any trade or business un- 
impeded by combinations, contracts and monopolies. 


The Federal Commissions Act, the Radio Act, The Securities Act, The Federal 
-Power Act, the National Labour Relations Act, The U. S. Tariff Commission Act, 
The Federal Food Drug and Cosmetics Act and Federal Highways Act; are all 
examples of the implementation of the commerce power that belongs to Congress. 


The Supreme Court also in its turn since its famous decision'in Gibbons v. Ogden15, 
has constantly extended and enlarged this power of Congress. ‘It has been pointed 
out, that this very wide power of Congress can govern not/orily external commerce 
but reach inside the State in order to protect the products.of other States and coun- 
tries from discrimination, in Guy v. Baltimore?®, ae 


In spite of the wide extent of power that Congress can legitimately exercise in 
regulating commerce among the several States, it must be recognised as Hughes, C.J., 
has pointed out in Schechter Poultry Corporation v. U. S. 17, that the Federal authority 
may not be pushed to such an extreme as to destroy the distinction which the com- 
merce clause itself draws between commerce among the several States and internal 
concerns of the States. ; 


The line of division between inter-state commerce and intra-State commerce 
has yet to become firm. Successive formulae have been adopted by the Supreme 
Court in the light of the circumstances obtaining at the time of the decision in ques- 
tion, That.there is a line of division is accepted but where it is, is a matter for 
Search in individual cases coming up for decision. The resolution of an issue whether 
a transaction is“inter-State commerce or not depends on the essential character of 
the commerce involved in the transaction. The recognised tests are usually through 
billing, continuous possession by the carrier, uninterrupted movement, unbroken 
bulk and the intention at the start of the movement and so on. 


The vital question has always been when the Federal power commences and 
‘when it ends., It is on the answer to this question depends the right of the State to 
collect property tax, licence and privilege tax, sales and use tax. : 


In adopting successive formulae to locate the dividing line between inter-State 
commerce and intra-State commerce the reflection of Hughes, J., in Simpron v. 
WShepard+*, is appropriate. The learned. Judge said that the American system of 
‘Government is a practical adjustment by which national authority as conferred by. 
the Constitution is maintained in its full scope without unnecessary loss of local 
efficiency. The successive formulae represent no more than an effort to effect a 
practical adjustment between the two great interests, the maintenance of freedom 
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of commerce except as far as Congress may choose to restrain it, and the main- 
tenance in the States of local Governments (as poiated by Corwin). In this area 
of judicial review the Court really fills the role of a quasi legislative body. In South 
Carolina State Highway Department v. Barnwell Bros.,1* Stone, C.J., lays considerable 
stress on the balancing and adjusting role of the Court in the application of the 
commerce clause in relation to the State power. 


It is only with referente to inter-State commerce, because it is conducted inside 
the country by persons and Corporations generally engaged in local business that 
the balancing and adjusting of thé power of the national Government and the State 
Government get difficult. As a broad proposition if a transaction that is local is 
unconnected with inter-State commerce it falls within the police and taxation power 
of the State. It is this aspect that has given rise to a great deal of confusion. In 
Freeman v. Hewit,?? Frankfurter, J., said, - 


“ The power of the States to tax and the limitations upon that power imposed 


‘by the commerce clause have necessitated a long, continuous process of judicial 


adjustment. The need for such adjustment is inherent in a Fideral Government 
like ours, where the same transaction has aspects that may concern the interests 
and involve the authority of both the Central Government and constituent States. 
The history of this problem is spread over hundreds of volumes of our Reports: To 
attempt to harmonise all,that has-been said in the past would neither clarify what 
has gone before nor guidé the future. Suffice it to say that especially in this field 
opinion must be read-in the.setting of the particular cases and as the product of 
pre-occupation with their spécial facts”. : 

In spite of the difficulty involved in harmonising the precedents-of the Supreme 
Court on the subject, it will_be useful to notice a few at least of the formulae evolved 
by the Court. i 


Dealing sith the States power to tax foreign commerce in Brown v. Maryland?}, 
Marshall, C.J., striking down a Maryland law requiring all importers of foreign 
articles preparatory to selling the same to take out a licence as invalid, laid down the 
now famous original package doctrine and under this doctrine, the taxing power 
of the State does not extend in any form to imports from abroad so long as they 
remain the property of the importer in his warehouse in the original form or package 
in which they were imported. But if the importer parted with his imports or other- 
wise mixed them up with the general property of the State by breaking up the 
packages, they would form part of the general property of the State attracting the 
State taxing power. It was also pointed out even as original packages the imports 
were subject to the police measures of the State adopted in good faith for the protec- 
tion of the public against dangers. 


On the question whether a State law amounted to regulation of commerce, 
foreign or inter-State, Marshall, C.J,. pointed out that it is more the substance than 
the form of the law that mattered. Though Marshall, C.J., himself did not conceive 
of this original package doctrine as of universal application but only as a stopgap 
principle, this doctrine has become universal in its application to foreign commerce, 
though rejected in its application to inter-State commerce. It was in Woodruff v. 
Parham?*, the attempt to persuade the Court to accept the original package doctrine 
in its application to inter-State commerce failed chiefly on the ground that the 
doctrine was obiter dictum of Marshall, C.J., with reference to inter-State commerce, 
It is the considered opinion of Corwin who points out that taxation is one thing, 
prohibition another adding that, “ in the field of the police power, where its appli- 
cability was not so much as suggested in Brown v. Maryland?! the original package 
doctrine has been frequently invoked by the Court against State legislation, and 
even to-day, perhaps retains a spark of life.” a: 
a a a ae TT) 
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What is inter-State commerce, according to Robert E. Cushman, remains a 
troublesome question. In Paul v.. Virginia®®, it was held that.the business .of 
insurance is not intere-State commerce. ‘The insurance company doing business 
across State lines unsuccessfully tried to escape State control on the ground that 
it was engaged im inter-State commerce. But in U.S. v. South Bastern Underwriters 
Association®=, some 200 fire insurance companies were prosecuted under the Sherman 
Act for monopolistic practices on the ground taat the insurance business as carried on 
by these companies comprised elements which are inter-State commerce and the busi- 
ness, therefore, is subject to federal control as inter-State commerce.. Cushman says. 
again that the efforts of the States to ward off unwelcome competition moving 
against them across State lines did not end with Gibbons v. Ogden?5, and refers to 
Baldwin v. Seelig?5-a, in which the New York State had fixed the price at which milk 
could be bought and sold inside the State. Seelig was purchasing milk in Vermont 
at lesser price than the price ruling in' New York and selling it in New York 
and this was sought to be prevented. It was held that the State could not restrict 
inter-State commerce in milk for escaping the competition of cheaper milk brought 
in from outside the State. It was held in H. P. Hood & Sons. v. DuMond}, that 
the State may not for the purpose of protecting local business in milk supply from. 
competition, restrict shipment of milk out of the State. 


. United Statis v. Darby®, which overrules Hammer v. Dagenhart®, is a indian 
decision in the sense that the Federal Government too like the State Government 
can exercise necessary police power hitherto recognised as not belonging to it in 
full measure, though its position as guardian of the commerce clause has been 
recognised beyond any manner of doubt. The crucial question was whether Con- 
gress had the power to prohibit inter-State commerce shipment of lumber produced 
under sub-standard labour conditions in a State. Such production was prohibited 
by the Fair Labour Standards Act. It was realised that inter-State commerce could 
be used to cause public injury and, therefore, it is not only the right of Congress 
butalso its duty to prevent anyone using inter-State commerce to cause public harm. 
The ruling in this case is the climax of a move that started years ago in vesting 
the Federal Government with Police powers that it did not possess before—which 
was vested in the State alone by X Amendment of the Constitution. Police power 
is the general power that belongs to the State to pass general welfare laws for the 
protection of health, morals, safety, good order, etc., of the community in its charge, 
The social objectives achieved in the exercise of the police power of the State 
are attained by Federal control also through the use of the powers granted to Con- 
gress under the Constitution. 


Congress does not have the power to forbid production of impure food in a State 
but the shipment of such food in inter-State commerce can be forbidden by it. Local 
business swindler may not come within the control of Congress but Congress can 
prevent the use of the mails to perpetrate frauds. The effective control over the 
postal system has been obtained by Congress in the exercise of its power to regulate 
commerce among the several States. It is by effective exercise of this indirect con- 
trol that Congress has come to have over an increasing number ofsocial and economic 
problems at both the levels—State and Federal. The growing federal police power 
starts from the commerce clause of the Constitution that has to control commerce 


on a scale and proportion not even imagined by the makers of the Constitution. . 


The commerce that the makers of the Constitution were familiar with,.was agri- 
cultural commerce among the thirteen original colonies and little could they have 
imagined that the complexion of the commerce they knew would be changed so 
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much in the course of less than two centuries by the economic, industrial, transport 
and communications revolutions that have overtaken-it. All the same with the 
existing power the consequences produced by the new situation had to be faced 
and has been faced successfully by Congress. 


. The penetration of this new federal power has been resisted by the States but 
without any appreciable measure of success. Many new federal social laws have 
been sustained by the Supreme Court, e.g., Federal Safety Appliances Act, Trans- 
portation of Explosives Act, Laws imposing restrictions on the number of hours of 
work of trainmen and telegraphers, etc. Though these are in pith and substance 
Social and economic laws, they have been sustained on the ground that they have 
tended to keep inter-State commerce safe, efficient and unobstructed. Power to 
regulate has been held to mean power to protect inter-State commerce and promote 
its efficiency in B. @ O. R. Co. v. Inter-State Commerce Commission*. 


In Champion v. Ames5, known as the Lottery case it was held that Congress can 
validly bar from inter-State commerce commodities which are dangerous or otherwise 
objectionable. It was held that Congress had the power to protect the people of 
the United States from the pestilence of lotteries from the channels of inter-State 
commerce. This power-of Congress has been extended to ban impure or mis- 
branded food and drugs, meat not properly inspected, obscene literature and other 
injurious things. There is a law of Congress which prohibits the shipment of bulls 
in inter-State commerce for bull fighting. The wide powers that Congress has 
over the postal system has facilitated in a large measure the growth of federal police 
power. Mr. Cushman rightly takes the view that there is no difference in princis 
ple between barring objectionable articles from inter-State commerce and forbidding 
the use of the facilities of inter-State commerce to aid immoral or criminal activities. 
Hoke v. U. S., upheld a law that made it a crime to transport women across a 
State line for immoral purposes. This statute was not directed against localised 
vice but against organised gangs of white slaves who carried on inter-State traffic 
in girls and women on which depended commercialised prostitution. In the year 
1925 Congress-made it a crime to drive knowingly a stolen automobile across a 
State line and a recent law puts a ban on shipment of stolen goods in general in 
inter-State commerce. The Lindberg Act upheld in Gooch v. U.S.7, makes it a crime 
to carry a kidnapped person across a State line and the law now is that the use of 
mails, telegraph, telephones or any other inter-State communication for extortion 
or blackmail is a federal crime.. 


The federal police power was pushed further in the passing of the Child Labour 
Act, 1916 and this law forbade products of child labour in inter-State commerce 
and on- the validity of this enactment, the Supreme Court was divided five against 
four in Hammer v. Daghihart®. The majority opinion was that such goods 
were harmless and the object of the law was not to regulate inter-State commerce 
but to regulate the conditions under which the goods entering that commerce was 
produced and, therefore, the law was not a bona fide exercise of commerce power. 
The majority Court rejected the argument in support of the law that Congress had 
the power to prevent production under unsatisfactory labour conditions in a State 


in order to prevent such product competing in inter-State commerce with similar 


product produced under fair labour conditions, thus producing unfair competition. 
The local laws may give advantages over others but the commerce clause does not 
give the authority to equalise those conditions was the view taken by the Court. The 
law was held bad under X Amendment also. Holmes, J., dissenting held the 
-opinion that the law was a clear and direct exercise of commerce power by Congress 
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Twenty-three years “Jater this case was overruled in’ U-S. v. ' Darby? ; , and the opinion 
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"The U. S. Gonsdintion: ‘as s itihas been time and again Bonea. out isa a compact 
between the many sovereignties that went into a federal structure and this is the 
very base. of that Constitution: which. accepts a. division, of powers between the 
Centre and the States on the footing that the fields of power of the two Governments 
are mutually exclusive and reciprocally limiting. This dual federalism according. 
to the text of the Constitution finds its fulfilment in the. commerce -clause-of the 
Constitution. . The grant of power to Congress to regulate commerce: among the 
several States, is not accompanied as it has been pointed out.earlier, by any corres~ 
ponding limitation on the power of the States. Therefore, if at all, the State is to be 
excluded it can be excluded because the nature of the. power granted to -Congress 
demands that’a similar power shoul not exist in the Dine (Vide: Cooley v. Board i 
Post- Wardens19). : 


s 


_ The doctrine of dual federalism, that ‘the national and the State Governments 
„are separate and distinct, acting. separately and independently of each other, the ` 
Centre remaining supreme in respect of the powers granted to it and ‘the States. 
remaining supreme in respect of the powers not granted to the Centre nor prohibited: 
to the States by the terms of the Constitution, has been given its full effect : in 
Gollector v. Day11, But this was a decision that was given at a time when the country 
was really, as pointed out by Corwin; in the’throes of'reconstruction, There was no 
occasion to see how far the Civil War amendments of the Constitution had broadened 
the national power at the. expense ¢ of the State power. Referring to’ this decision, 
it is stated by Corwin that “it never received the same wide applications as did. 
McCulloch v. Maryland!*, in curbing the power of the States to oe operations or 
instrumentalities of the federal Government”. f 


` THE GENERAL Issuk: vi f 

The present s according to.) Corwin i is. aha federal legislation under 
the commerce clause has penetrated more-and more deeply into areas once occupied: 
exclusively by the Police’ power of the State. The Courts’ decisions resolving the. 
conflict of State law with. the:Congressional law operating . in a concurrent field’ 
over inter-State commerce are classified under three heads : 


(x) Those which follow Webster’s theory apanda in Gibbons v. | sO neat; 
that. when . Congress acts upon a. particular phase of inter-State commerce, it 
designs to appropriate the entire field with the on that no room is left .for: 
supplementary State. action. ' Coos : : 


(2) Those in which, in the ne of conflict between specific provisions o f 
State and Congressional measures involved the oppôsite result i is reached. J 
- (3). Those in which the State legislation involved is found to conflict with’ 
certain.acts of Congress and i in n which the principle of national supremacy is invoked 
by the Court. ` oe 
‘tis pointed out that earlier cases stemming faa State legislation affecting’ 
inter-State railway transportation fall under the.first head and legislation intended 
to promote public health and fair dealing fall under the second head and the 
more. recent. cases are more sainga to - sey -espécially: between the first and 
third. Brads, Sooo lerim > : zi 
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- It was only in Hopkins Federal-Savings and Loans Association v. Cleary14, that the 
attack ‘on federal law that it amounted ‘to serious interference with the power of thé 
State to control the entities created by it, was sustained on the ground that the 
federal law was a violation of Tenth. Amendment. But in Northern Securities Co. v. 
U.S.15 a case decided at the start of the century that Tenth Amendment was no bar- 
rier to the application-of Sherman Anti-Trust Law to prevent one corporation from 
restraining commerce by means of stock ownership in two competing corporations. 
It-is observed in this-case, “‘no State can, by merely creating a corporation, or in any 
other mode, project its authority into other States and across the continent, so 
as to prevent Congress from exerting the power it possesses under. the Constitution 
over inter-State and international commerce, or so as to exempt. its corporation 
engaged in inter-State.commerce from obedience to any rule lawfully established by. 
Congress for such commerce. It cannot be said that any State may give a corporation 
created under its laws, authority to’restrain inter-State or international commerce 
against the will of the nation as lawfully expressed by Congress. Every Corporation. 
created by a State is necessarily subject to the supreme law of the land (italics mine). ‘To-day 

“Tenth Amendment does not avail the States or their political sub-divisions. : from 
the impact of authority positively granted to the Féderal Government by the Con- 
stitution. The position thus set out stems from: the comparatively recent decision 
in U. S. v. Darby*®, which clearly held that Tenth Amendment imposed no limi-- 
tation on the Federal Government in the exercise of its delegated powers under -the 
Constitution. This decision again marks the end of the doctrine of dual federa-- 
lism also. . : -> = rs oo á 


o _ ‘Tue View or Jackson, J. ss: a 

Jackson, J., in his Godkin' lecture at the Harvard Graduate School’ of Public 
Administration, dealing with the‘federal and States’ power under the U. S. Consti- 
tution, has this observation to make: “Itis the maintenance of the constitutional 
equilibrium between, the States and'Federal Government that has brought the: 
most vexatious question to the Supreme Court. That it was the duty-of the Court, 
within its own constitutional function, to preserve this balance has been asserted 
by the Court many times ; that the Constitution is vague and ambiguous on this 
subject is shown by the history preceding our ' civil war. It is undeniable that 
evern since that war ended we have been in a cycle of rapid centralisation, and Court 
opinions have sanctioned a” considerable concentration of power in the Federal, 
Government with a corresponding diminution in the authority and prestige of 
- State Governments. Indeed, long ago an astute foreign -observer (Dicey) declared. 
the U.S. to be “a nation concealed under the form of a federation”, as respected 
an authority as Charles Evans Hughes declared nearly three decades ago that “far 
more important to the development of the country than. the decision halding. Acts 
of Congress to be invalid, have been those in which the authority of Congress has: 
been sustained and adequate national power to meet the necessities of a growing. 
country has been found to exist within constitutional limitations.” This concentra- 
tion of power is- attributed to improved methods‘of transportation and communica- 
tion ; the- increasing importance. of foreign-affairs and of inter-State commerce’; 
the absorption of-revenue sources by the nation with the consequent appeal by dis- 
tressed localities directly to Washington for relief and work projects, bypassing 
the State entirely, the direct election of*Senators and various other factors—all 
have contributed to move the centre of gravity from the State capitals to that of 
the nation, 2... 2. i : aai “SE a ne “2” : 
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= cos < THE PRESENT POSITION. ener Bir ESS ERI SE 
:__ The cycle of rapid centralisation is a feature common to ‘all federal and quasi- 
federal systems of the world. The forces that are at work aiding growing centras. 
lisation are common to all the federal systems the world over, As against these, 
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forces at work the power of the States or provinces eyen in fields common to the. 
-Centre and the States may not be of great importance:. State barriers will 
have to be necessarily reduced to the minimum possible, if the Federal Government 
‘is to withstand the terrible stress and strain released ‘by the many forces that are at 
work to-day. This position has been accepted by the Canadian and Indian Constitu- 
tions by making appropriate provisions in their respective instruments not leaving 
.the matter to be dealt with by a doctrinal interpretation by the Courts as in the case 
.of the United States Constitution whose provisions are in many vital respects vague 
.and ambiguous. AS : ic 5 ; š 
l THE CANADIAN CONSTITUTION. 


The object of the Canadian Constitution was to devise a scheme by which the 
best features of the United States Constitution could be grafted, rejecting the bad, 
_on the British Constitution and to vest in the provinces exclusive jurisdiction in all. 
matters of a provincial, local, municipal and domestic character leaving exclusive 
jurisdiction to the Union or the Centre in all matters of a general national or quasi 
national character. Lord Watson delivering the judgment of the Judicial Committee 
of the Privy Council in Liquidators of the Maritime Bank v. Receiver General of N.B., 
points out, “ The object of the Act was neither to weld the provinces into oné, 
nor to subordinate provincial Governments to a central authority, but to create a 
Federal Government in which they should all be represented, entrusted with the 
exclusive administration of affairs in which they had a common interest, each pro- 
vince retaining its independence and autonomy”. Dealing with the Canadian 
constitutional system Earl Loreburn, L.C., in A. G., Ontario. v. A. G., Canada, 
points out that in 1867 the desire of Canada for a definite Constitution embracing 
the entire Dominion was embodied in the British North America Act. “Now 
there can be no doubt that under this organic instrument the powers distributed 
between the Dominion on the one hand and the provinces on the other hand cover 
the whole area of self-government within the whole area of Canada: It will be 
entirely subversive of the entire scheme and policy of the Act to:assume that any 
point of internal self-government was withheld from Canada. Numerous points 
have arisen and may hereafter arise, upon those provisions of the Act-which draw 
the dividing line between what belongs to the Dominion and to the province res- 
pectively. An exhaustive enumeration being unattainable (so infinite are the sub- 
jects of possible legislation) general terms are necessarily used in describing what 
either is to have, and with the use of general terms comes the risk of some confusion, 
whenever a case arises in which it can be said that the power claimed falls within 
the description of what the Dominion is to have and also within the description of 
what the province is to have.. Such apparent overlapping is unavoidable and the 
-duty of a Court of law is to decide in each particular case on which side of the line 
it falls in view of the whole statute.’? 


In A. G., Australia v..Colonial Sugar Refining Co.1®, Viscount Haldane, L.C., 
says that about the fundamental character of the Australian Constitution there 
can be no doubt. ‘“‘ It is federal in the strict sense of the term, as a reference to what 
was established on a different footing in Canada shows. The British North America 
Act of 1867 commences with the preamble that the then provinces had expressed 
their desire to be federally united into one Dominion with a Constitution similar - 
in principle to that of the United Kingdom. In a loose sense the word federal 
may be used, as it is there used, to describe any arrangement under which self- 
contained States agree to delegate their powers to a common Government with a 
view to entirely new constitutions even of the states themselves’. The scheme of 
distribution of legislative powers is then dealt with and dealing with the general 
power of the Dominion Parliament under section 91 to make laws for the peace, 
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„order and good government of Canada without restriction, to specific subjects, 
and excepting only the subjects:specifically and exclusively assigned’ to the Provin- 
-cial Legislature, it is pointed out.that the provincial powers were to-remain very 
>much restricted. The conclusion is reached that the Canadian Constitution departs 
-widely from the true federal model adopted in the Constitution. of the United States 
Tenth Amendment which declares that the powers not delegated to the United 
States by the Constitution nor prohibited by it to the States are reserved to the 
' States respectively or to their people. -I referred to this aspect of the Canadian 
Constitution as shown by Viscount Haldane, L.C., at the very beginning of this 
Lecture and stated why the Canadian System can be described only as a quasi 
. federal system. (My’Article on the Indian Constitutional Structure in the Year Book 
of Legal Studies, Madras, .1957, may, be referred to). : 


In Bank of Toronto v. Lambe®, a doctrinnaire interpretation of the British North 
_America Act was ‘rejected. . It was pointed out that the Judicial Committee was 
‘called upon to construe the express words of an Act of Parliament that the Canadian 
- Constitution is. Dealing with the scope of sections g1 and 92 of the Canadian 
` Constitution Lord Watson in A: G., Ontario v. A. G., Canada, says “These enactments 
‘appear to their Lordships to indicate that the exercise of legislative power by the 
-Parlidment of Canada in regard to all matters not enumerated in section 91; 
“ought to be strictly confined to such matters’ as are unquestionably of Canadian 
_intérest and importance and ought not to trench upon provincial legislation with 
respect to any of the classes of subjects enumerated in’section 92. To attach any 
* other construction to the genéral power, which, in supplement of its enumerated 
' powers, is conferred upon the Parliamént of Canada by section g1, would in their 
‘Lordships’ opinion be not only contrary to the intendment of the Act but would 
¡practically destroy the autonomy of the’ provinces”. The, rules of construction 
-of the Canadian Constitution are set out in Re : Regulation and Control of Aeronautics 

in Canada?*: Aarten SY aeons, See è BE E Eg A, v= Eaa “+ : 
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: (1) The legislation of the Parliament of the Dorninion so long as it-strictly 
-rélates to subjects of legislation expressly enumerated in section 91 is of paramount 
‘authority even though it trènches “upon matters assigned to the Provincial legis- 
“latures by section g2. © - ae: - ia 3 D 

(2) The general powers of legislation conferred upon the Parliament of the 
-Dominion by section 91 of the Act in supplement of the power to legislate upon the 
subjects expressly enumerated must be strictly confined to such matters as are un- 
questionably of national interest‘and importance, and must not trench-on any ofthe 
subjects enumerated in section 92, as within the scope of provincial legislation, unless 

, these matters have attained such dimensions as to affect the body politic of the 

Dominion. a, CS 


: . (3) It is within the. competence-of the Dominion Parliament to provide for- 
matters which, though otherwise within the legislative competence of the provincial 
legislature, are necessarily incidental to effective legislation by the Parliament 
of the Dominion upon a subject of legislation expressly enumerated in section 91. ` 


i - (4) There can be a domain in which Provincial and Dominion legislation 
-may overlap, in which case neither legislation will be ultra vires, but if the field 
is‘not clear and the two legislations meet, the Dominion legislation must prevail, 
-On this point Forbes v. A. G. Manitoba?3 where’ the issue was whether Dominion and 
-Provincial income-tax legislation could co-exist. -““ The doctrine of the occupied 





20. - L.R. (1887) 12 App. Cas.-575; - 
21. L.R. (1896) A.C. 348. - Pia r 

22. L.R. (1932) A.C. 54. 

23. L.R. (1937) A.G. 260. 


J: i É ‘THE MADRAS LAW: JOURNAL. : "5 


field applies only where there is a clash between Dominion legislation and provincial 
legislation within an area common to both.. Here there is no conflict. Both 
income-taxes may co-exist and be enforced without clashing. TheDominion reaps 
part of the field of the Manitoba citizen’s income. The province reaps another 
partofit”. Itissaid that despite the absence of constitutional difficulty the existence 
of common tax fields such as this has induced Dominion provincial co-operation 
in income-taxation both in the interests of economy of administration and of relieving ` 
the tax-payer from making multiple returns. Dominion Provincial Taxation Agree- 
` ment Act 1942 (Canada) is an example.” 


..: Dealing’ with the residuary character of the venral power of the Dominion 
Parliament, Viscount Haldane, L.C., said in Great West Saddlery Co. v. The 'King®4, “It 
must now be taken as established that section 91 enables the Parliament of Canada 
‘to incorporate Companies‘with such status and powers as to restrict the provinces from 
interfering with the general right of such companies to carry on their business where 
they choose, and that the effect of the concluding words of secion gt, is to make 
‘the exercise of this capacity of the Dominion Parliament prevail in case of conflict 
over the exercise by the Provincial legislatures of their capacities under the enu- 
merated heads of section 92., Lord Sankey, L.C. in the Aeronautics case?5 viewed 
aetial navigation as inter alia ‘‘ a class of subject which has attained such dimensions 
as to affect the body politic of the Dominion ”. Same view was applied ‘to radio 
‘communication by Lord Dunedin. ` In re, : : Regulation and|Control of Radio Communication. 1 


COMMERCE CLAUSE OF CANADA. TA 


F The Canadian Dominion -Parliament gets the power to regulate’ trade and 
commerce. .Without qualification and in this sense the grant of power to the’ 
Dominion Parliament is in wider terms than the grant of power to Congress of the 
‘United States to regulate. commerce among the several States. As against. this 
power of the Dominion Parliament the Canadian province is given the exclusive 
right to legislate on property and civil rights. The Courts.have taken the view 
that the power given to the Dominion Parliament to legislate on trade and commerce 
ought not to be -so interpreted as to conflict with the power ofthe Provincial 
Legislature to legislate on property and civil rights and this power of the provincial 
legislature is a barrier against the uncontrolled exercise of the power of the Dominion 
Parliament to legislate on trade and commerce. Judicial interpretation, that 
increased the power of the Congress to regulate commerce among the several States 
has increased the power of the Provincial Legislatures of Canada to legislate on 
property and civil rights. In re : Board of Commerce Act, etc.*, it is stated that pro- 
perty and civil rights, of course, taken in the most comprehensive sense, is a phrase 
of very wide application and like the words trade and commerce, it must be restric- 
‘ted by reference to the context and the other provisions of sections gI and g2. °°" 


THE QUESTION POSED BY THE. INDIAN. CONSTITUTION. 


The Indian Constitution is much nearer the Canadian Constitution than any 
other Constitution of the world, though it has also drawn largely on many other 
leading Constitutions of the world, such as the U.S.A., Australia and Eire. The 
problem of State Barriers under the Indian Constitution i is, apart from its importance, 
also complicated by virtue of the fact that the framers of the Indian Constitution 
had to evolve not only a formula for the unity of India as a whole but also find a . 
` solution for the many demands of the States consistent with the dominant idea of the 
unity of the country. The next lecture will not only be a study on the measure of 
success the framers of the Indian Constitution has achieved in harmonising local 
demands with the unity of the country but also a scrutiny of the extent to which 
State Barriers can extend effectively not only against the Union but against the > other 
neighbouring States. 








24. L.R. Shel O 

25. L.R, (1932) A.C. 54. i 
L L.R. (1982) ) A.C. 304 

2. (1920) 60 §.C.R. 156 


THE MADRAS LAW JOURNAL.. ` [1960 


t 


T Mee 


BOOK REVIÈWS. 


Wurs, PROBATE AND ADMINISTRATION by B. S. Ker, m.A., (Cantab). Published 
by Sweet and Maxwell; London. Agents in India N. My-Tripathi (Private) Ltd., 
Princess Street, Bombay: 2. : ; Ske _ 


The Law relating to Probate and Administration is as important as it is ab- 
struse and legal practitioners, Executors under. testaments and estate administrators 
have never been too certain of the intricacies of the practice and procedure in this 
field. No -branch of law probably retains its old technicalities of forms and pro- 
cedure than this branch of the law. i . 


, In India the Indian Succession Actecovers this field. But the principles of 
the law are still sought for in the old English decisions and on points of doubt resort 
4s perforce made to English practice and precedents. There, are several classical 
works on the subject and they are frequently referred to by Courts. But a busy 
practitioner and beginner, not to speak of students of law, gets lost in the bulky 
volumes of the dry subject. The book under review is a very useful addition to 
the existing literature on the subject. : It-is written -in simple language with an 
‘emphasis on the day to day practice 'iñ- Courts’ and tribunals. The subject is dealt 
with in all its aspects and the book will be an useful asset to: every lawyer’s office. 


NEGOTIABLE, INSTRUMENTS Acr by J. J. S. Khergamwala, LL.D., (Lond.) B.A., 
Er.m., (Bom.) Eleventh edition '(1959)—Published by N° M. Tripathi (Private) 
Ltd.; Princess Street, Bombay 2:° Price Rs.-8.50 AP. 


Shri Khergamwala’s Commentaries on. the Negotiable Instruments Act has 
become an indispensable book for students of law and has become a bye-word in 
the student world since its first appearance nearly four decades ago. We have had 
occasion to review some of the previous editions and it is superfluous to introduce 
the utility of a book that has run through ten successful editions., Like the old 
popular Mulla’s Key to Civil Procedure Shri Khergamwala’s work on the Negoti- 
able Instruments Act is simple analytical and exhaustive and we are sure the present 
edition will be a good seller likë its predecessors. To 
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-STATE BARRIERS * 
Lecture If: Administrative Relations 
Po oe Bg, 
N. ARUNACHALAM, M.A., M.L., Advocate. 


In this lecture the problem of State-Barriers arising under the Indian Coristi- 
tution will be examined. It is necessary that if this problem is to be appreciated 
from a right stand point the nature of the Indian constitutional structure will have 
to be understood. I crave leave in this context to my Writing on THE INDIAN: CON- 
STITUTIONAL STRUCTURE in the Year Book of Legal Studies, 1957, published by the Direc- 
torate of Legal Studies, Law College, Madras. It is really the objective of the 
Indian Constitution that has given it the shape. The problem that’ faced ‘the makers 
of the Indian Constitution in the circumstances in which the country was actually 
placed after the terrible upheavals that had already taken place, was to.secure the. 
‘unity of the country as a whole. The design of the constitutional structure; there- 
fore, had not only to take into account the basic idea of the unity of the country but 
also to have this idea permeated through the entirety of the structure that was to 
‘be fashioned. This the makers of the Constitution. have done in an admirable 
way. If this basic idea of the Constitution is lost sight of, the. significance of the 
Indian Constitution will have been lost completely. Every one of the provisions 
of the Indian Constitution has been. so made. as to achieve this basic objective 


of unity ofthe country in any situation. . |- mee ; ' 


The preamble of the Indian Constitution gives the country the status of a 
Sovereign Democratic Republic with the objectives therein set out’in addition to achiev- 
ing the unity of the nation. The objective of the Unity of the Nation is not the ex- 
pression of a sentiment but seriously meant for as the very opening Article 1 says - 
“India, that is Bharat, shall be a Union of States”. The emphasis in the Indian 
constitutional structure is on unity. The other relevant provisions of the Con- 
stitution really work out this basic concept of unity. a j 

._ The present Constitution of the United States, 1789, aims at a more perfect 
union than the one the country had under the immediately preceding Constitution 
known as the Articles of Confederation- that ended up in failure. The more 
perfect union objective was sought’ to ;be realized in the federal structure 
erected by the present Constitution of the United States, adopted as a result of the 
deliberations of the representatives of the thirteen original’ Colonies that were 
really sovereign independent commonwealths which voluntarily granted powers 
to the Federal Government retaining with’ themselves the residuary powers. In this 
Constitution, the sovereign equality of the State with the Centre in their respective 
‘spheres of activity and the co-6perative ‘action of the Centre and the States that is 
needed if the Constitution is to be amended have been‘accepted without any reser- 
vation, ‘These tests are'not fulfilled by the Canadian or, the Indian Constitution. 

The desire of the provnces of Canada, Nova Scotia and: New Brunswick to be 
federally united into one Dominion find fulfilment, in the British North America 
Act, 1867, which is the Constitution of Canada. The'lesson of the Civil War that 
thereatned to break-up the American Union was there before the makers of the 
‘Canadian Union. The framers were anxious-to device a scheme which would reject 
the bad features of the United States Constitution and accept its best features 
projecting them on the British Constitution. So doing in dealing with the vital 
core of federal constitution which consists in the distribution of legislative powers 
the United States way was reversed naming the powers of the Provincial Legisla- 
tures and retaining the .residuary legislative powers with the Dominion 
i 


` 


* Lecture delivered on 26th March, 1960, under the P.R. Sundàra ‘Aiyar—-V. Krishnaswami Aiyar 
Endowment, Madras University. A 
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Parliament. The national Constitution embodied in the British North America 
Act, 1867, governs both the Union and the Provinces. The Union that was sought 
to be achieved by this instrument had ‘a twofold objective (1) political and (2) 
economic. Politically it meant to usher into existence a new nation to meet the 
changed conditions of British policy and get the provinces together against 
possible American aggression ; economically it meant to foster a national 
economy which would relieve dependence on a few industries and lessen exposure ` 
to the effects of the economic policies pursued by the United States and Great 
Britain—as pointed out by Bora Laskin. It has been seen that the political 
structure erected by the Canadian Constitution is a quasi-federal structure. 


In a vital respect the Indian Constitution making had nothing in common with 
the United States Constitution making or Canadian Constitution making in the 
sense representatives of hitherto independent colonies did not meet at the Delhi 
Constituent Assembly to frame a federal Constitution for the country. The British 
Indian provinces under the authority of the Central Indian Government were 
dependencies of the Crown of England. The Native Indian States were formerly 
subject to the paramountcy of the British Crown enjoying an appreciable measure 
of internal autonomy. The representatives of the British Indian Provinces in the 
Constituent Assembly were elected indirectly by the Provincial Legislative Assem- 
blies under the Government of India Act, 1935. The representatives of the Native 
Indian States or groups of them were the nominees of the Rulers. These repre- 
sentatives were not as their counterparts in America or Canada agitated over the 
State or provincial rights and how best to protect them. -Neither the complexion 
of the Indian Constituent Assembly nor its dominant purpose compare with any- 
thing that preceded it in other countries of importance. Bargaining communities 
were not there at Delhi to evolve a Constitution.. The members assembled were 
there not only to evolve a structure that would take in all the assimilable good in the 
Constitutions of countries already referred to, but also to give Indiaa Constitution 
that would meet the requirements of the country specially from the point of view | 
of its unity; which had been seriously imperilled by the fissiparous tendencies of the 
Muslim League, which gave birth to Pakistan within the natural limits, of India 
cutting one people into two. If this background is appreciated, it will be utterly 
futile to try to put India into some category or other of the constitutional systems 
known or can be imagined. os 

In Canada the Lieutenant Governors of the Provinces are appointed’ by the 
Centre. The provincial Judges are also appointed by the Centre. The Centre has the 
power of veto of provincial legislation. When the Centre legislates for the peace, 
order and good government of Canada as a whole, the provincial barriers completely 
break down. That is the reason why Viscount Haldane, L.C., said that Canada can 
be described as federal only in a loose sense. This is the reason why Prof. K. C. 
Wheare described the Canadian constitutional structure a quasi-federal structure.. 
The Indian Constitution not only shares the aforementioned features of the Cana- ` 
dian Constitution, but presents certain other features in addition which are destruc- 
tive of the principles of federalism accepted by the United States of Switzerland. 
These features df the Indian Constitution influenced Prof. K. C. Wheare to put 


India also in the quasi-federal category. 3 


' Articles 257 and 365 of the Indian Constitution are significant. These articles. 
deal with the control of Union over States in certain respects. 


- Under Article 257 the executive power of every State shall be so exercised as 
not to impede or prejudice the exercise of the executive power of the Union, and the 
executive power of the Union shall extend to the giving of directions to-a State, as 
may appear’ to the Government of India to be necessary for that purpose. The 
executive power of the Union shall also extend to the giving.of directions to a State 
as to the construction and maintenance of means of communications declared in the 
direction to be of national or military-importance and this power of the Union 
does not restrict the power of the Parliament to declare Highways or Waterway 


~ 
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to be national highways or national waterways or the power of the Union with 
respect to the highways or waterways so declared or the power of the Union to 
construct and maintain means of.communication as part of its functions with respect 
to naval, military and air force works. 


The executive power of the Union shall also extend to the giving of directions 
to a State as to measures to be taken as to the protection of railways within the State. 


Ifin the carrying out of these directions from the Centre, costs have been incurred 
in excess of those which would have been incurred in the discharge of the normal 
duties of the State, if such direction had not been given, there shall be paid by the 
Government of India to the State such sum as may be agreed or in default of agree- 
ment, as may be determined by an arbitrator appointed by the Chief Justice of 
India, in respect of the extra costs so incurred by the State. 


The extent of the executive power of the Union is fixed by Article 73, as extend- 
ing to matters with respect to which Parliament has power to make laws and the 
extent of the executive power of the State has been fixed by Article 162 as extending | 
to matters with respect to which the State legislature has power to make laws. In 
the competing exercise of the executive powers of the Union and the State respec- 
tively under Article 257, the mandate of the Constitution is that in respect of matters 
referred to in the Article the State executive power ought not to impede or pre- 
judice,a Union executive direction. In other ‘words, no State executive barrier 
can be erected against such Central executive directions. 


Article 365 of the Constitution is a far-reaching provision. According to this 
article where any State has failed to comply with or to give effect to, any directions 
given in the exercise of the executive power of the Uniorrunder any of the provisions 
of the Constitution, it shall be lawful for the President to hold that a situation has arisen 
in which the Government of the State cannot be carried on in accordance with the provisions of the 
Constitution.. India, that is Bharat, shall be a Union of States declares Article 1 (1) 
and under Article 73 the executive power of the Union extends not only to matters 
with respect to which Parliament has power to make laws, but also to the exercise 
of such right, authority and jurisdiction as are exercisable by the Government o 
India by virtue of any treaty or agreement, i.e., in respect of obligations assumed 
by the Indian Union in the field of foreign relations. The implementation of 
treaties and agreements may call for the exercise of not only legislative action but 
also éxecutive action. Under Article 253 when Parliament makes a law for the 
whole or part of the territory of India for implementing any treaty agreement, or 
convention with any other country or countries or any decision made at any inter- 
national conference, association or other body, that law can cut across the distri- 
bution of legislative powers, under Article 246 and Schedule VII of the Constitu- 
tion. In other words as against legislative implementation by the Union of a 
treaty-or other international agreement State legislative barriers completely 
break’ down. ) i 


So far as Union executive directions given-to the States in the exercise of its. 
executive power, whether in respect of matters over which Parliament has power: 
to make laws or in respect of matters arising out of treaties.or international agree- 
ments, the States are compelled by Article 365 to comply with such directions. 
Failing compliance, it shall be lawful for the President to hold that a situation. 
has arisen in which the Government of the disobeying State cannot be carried on 
in accordance with the provisions of the Constitution, and the situation that is. 
referred to is the situation that arises under Article 356 which deals with the failure- 
of -the State constitutional machinery as forming part of the Emergency Provisions. 
under Part XVIII of the Constitution. In a situation in which a State consti-. 
tutional machinery has broken down, the State administration is superseded and ` 
the Stateis committed to Presidential administration, at any rate until the President 
is satisfied that the emergency lasts. No wonder, therefore, Alan Gledhill said that 
the States of the Indian Union hold their status during good behaviour. As against. 


a 
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Union executive direction given in the exercise of its executive power, no Stat 
executive barrier at all can arise. : ` / 
What is executive function has not been defined in the Constitution or the 
General Clauses Act, 1897. The nature of the executive function has, however, 
been adverted to by the Supreme Court in Rai Saheb Ramjawaya Kapur v. The State 
of Punjab. ~ According to this decision executive function consists not only in the 
determination of policy, but also carrying it out or executing it which in turn natu- 
rally implies the initiation of necessary legislation, maintenance of order, promotion 
of social and economic welfare, direction of foreign policy and generally carrying 
on the administration of the country. ` ` 


Article 257 forms part of Chapter II in administrative relations in’ Part XI 
‘dealing with relations between the Union and the States. The Articles of this 
Chapter have been so designed to ensure the maximum possible'co-operation between 
the Union and the Statein the carrying on of theexecutive government of the country 
as a whole. It is necessary to point out before the other provisions of this Chapter 
are examined that the Union executive can make its will felt effectively on the 

- States. These provisions appear to embody a co-operative conception of the 
relationship of the States with the Union in order to realise the purposes of the 
Constitution. The observation of Corwin on the Hoke case-may well be applied 
to the provisions of Chapter II of Part XI of the Indian Constitution. Observing 
that unquestionably co-operative federalism invites more and more concentration 
of national power, he goes on to point out that when two co-operate, it is the stronger 
member of the co-operation who usually calls the tunes. ; 


Under Article’ 256 the executive power of every State shall be so exercised’ 
as to ensure compliance with the laws made by Parliament ‘and any existing laws 
which apply in that State, and the executive power of the Union shall extend to the 
giving of such directions to a State as may appear to the. Government of India to be 
necessary for that purpose. Failure to comply with the directions of the Centre 
will amount to a breakdown of the State constitutional machinery according to 
Article 365 of the Constitution. . ic 


In order to make Union-State co-operation real, it has,also been provided in 
Article 258 that the President may, with the consent of the Government of a State, 
_ entrust either conditionally or unconditionally to that Government or to its officers. 

functions in relation to any matter to which the executive power of the Union 
extends, A parliamentary law that applies to a State may notwithstanding that 
it relates to a matter with respect to which the State legislature has no power to 
make laws, confer powers and impose duties upon the State or its officers and the 
authorities. There was a similar provision in the Government of India Act, 1935 
and it was because of that provision in Raghubar Singh v. Rex* it was held that it was 
valid to designate the Advocate-General ofa province to be in control of the initiation 
of proceedings under the Insurance Act, 1938. When a State or State Officets 
and authorities function by virtue of the powers conferred under this Article, the 
` extra cost of administration incurred by the State in this behalf shall be paid to the 
State by. the Government’of India. But if disagreement arises as'to the amount 
_ payable, any amount that may be determined by an arbitrator appointed by the 
Chief Justice of India shall be paid to the State by the Government of India. ` 


Under the new Article 258-A, introduced by the Constitution Seventh Amend- 
ment Act, 1956, the Governor of a State may with the consent of the Government of 
India either conditionally or unconditionally entrust to the-Government of India 
or to its officers functions in relation to-any matter to which the executive power 
of the State extends. ` : > - 


Full faith and credit shall be given throughout the territory of India to public 
acts, records and judicial proceedings of the Union and of every State under Article 
261, clause (1). : 


i 


1. (1935) S.C.J. 504: (1955) 2 M.L.J. (S.C.) 2. (1944) F.C.R. 143: 1944 F.L.J. 60: (1944 
59: AIR. 1955 5.0.`549. 1 M.L.J. 207: A.LR. 1944 F.G. 25. 944) 
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The manner in which and the conditions under which the acts, records and 
proceedings referred to in, the preceding clause shall be proved and the effect thereof 
determined shall be as provided by law made by Parliament under Article 261, 
clause (2). 


. Final: EE or Sies delivered or passed by Civil Courts in any part of the 
territory oÑ India shall be capable of execution Petia within. that ternijory 
according to law under Article 261, clause (3). 


Article 261 emphasises that the status of a State arises by virtue of its member- 
ship of the Indian Union and implies that nothing that any State may do should 
injuriously affect anything that-the other States or thé Union may legitimately be 
entitled to do under*the Constitution. Clauses (1) and (2) of Article 261 are the 
same as Article IV, section 1 of the United States Constitution and clause (1) of 
Article 261 is the same as section 118 of the Australian Constitution. Clause 3, 
of Article 261 deals with the execution of decrees passed in one part of the Indian 
territory in other parts of the’ Indian territory and that the execution levied shall 
be in accordance with the law of the place where the decree is put into execution 
and this emphasises the fact that the States of the Indian Union inter se are not 
foreign to each other. Public acts mean statutes. Public records mean public 
records as defirled by the Indian Evidence Act. The method of proof and the effect 
that is to be given on such proof of public acts, records and judicial proceedings are 
matters for regulation by law of Parliament and not of the State Legislature. If 
according to such parliamentary law public acts, records and judicial proceedings 
are proved, full faith and credit shall be given to them throughout the territory of 
India and such effect given to them as may be determined by the Parliamentary 
law—without examination of the merits of the public acts,, records and judicial 
proceedings. In other words, when once a public act, record or judicial proceeding 
of a State stands proved, it shall be given its effect as prescribed by law throughout 
the Indian Union and nothing that any other State may do can come in the way of 
uch effect being given. 


Unda Article 262 (1) Parliament may by ay provide for adjudication of any 
dispute or complaint with respect to any use or distribution or control of the waters 
of, or in any inter-State river or river valley. Inter-State dispute over the waters of 
or in any inter-State river or river valley is a matter for adjudication as prescribed 
by Parliamentary law, if the Parliament chooses to make such a law. It is further 
provided by Article 262 (ii) that, though an inter-State dispute of this kind may come 
within the original jurisdiction of theSupreme Court under Article 131 for instance, . 
the Parliamentary law that may be made in this behalf can provide that neither 
Supreme Court or any other court shall exercise jurisdiction in any such dispute. 
Maybe, that this enabling provision has been made in order to avoid the inevitable 
delays involved in a Court litigation particularly in view of the fact such disputes. 
call for quick decision. A dispute of this kind may be brought up for solution under 
Article 263 also which states that if at any time it appears to the President that the 
public interest would be served by the establishment of a Council charged with. 
the duty of (1) enquiring into and advising.upon disputes which may have arisen 
between States, (2) investigating and discussing subjects in which some or all of the 
States or the Union or one or more States have a common. interest, or (3) making 
recommendations upon any such subject and in particular recommendations for 
better co-ordination of policy and action with respect to that subject, it shall be 
lawful for the President by order to establish such a Council and define the nature 
of the duties to be performed by it and its organisation and procedure. This provi-- 
sion has been really implemented by the erection of zonal councils under the States. 
Reorganisation Act, 1956. 


The entire objective of Chapter II of Part XI appears to be that as far as possible 
the Union Administration and the State Administration shall so function that the 
unity of the country as a whole is not jeopardised. ` a . 1 
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LEGISLATIVE RELATIONS. 


~. Chapter I of Part XI deals with legislative relations comprising Articles 245 to 
255. On the legislative side again the articles are so designed that the State legis- 
lative barriers are reduced to the minimum possible. 


Under Article 245 (1) subject to the provisions of the Constitution, Parliament 
may make laws for the whole or any part of the territory of India and the Legislature 
of a State may make laws for the whole or any part of the State and under Article 
245 (ii) no law made by Parliament shall be deemed to be invalid on the ground 
that it would have extra-territorial: operation. 


Article 246 is important in the sense that it fixes the legislative competence 
of the Parliament and the State legislature in respect of matters enumerated in the 
three lists of the VII Schedule of the Constitution. List.I is the Union List. List II 
is the State List and the List III is the Concurrent List. 


Under clause (1) of Article 246 notwithstanding: anything in clauses (ii) and 
(iii) Parliament has exclusive power to make laws with respect to any of the niatters 
enumerated,in the Union List. Under clause (ii) of Article 246 notwithstanding 
anything in clause (iii), Parliament and subject to clause (1) the legislature of any 
State also have power to make laws with respect to any of the matters enumerated 
in the Concurrent List. y 


Under clause (iii) of Article 246 subject to clauses (i), and (ii) the Legislature 
of any State has exclusive power to make laws for such State or any part thereof 
with respect to any of the matters enumerated in the State List. j 


Under clause (iv) of Article 246 Parliament has power to make laws with 
respect to any matter for any part of the territory of India not included in a State, 
notwithstanding that such matter is a matter enumerated in the State List. 


Article 248 declares that Parliament has exclusive power to make any law 
with respect to any matter not enumerated in the Concurrent List or State List and 
such power shall ‘include the power of making any law imposing a tax not men- 
tioned in either of those Lists. Entry No. 97 in the Union List of VII Schedule 
refers to any matter not.enumerated in List II.or List III including any tax not 
mentioned in either of those Lists. 


e z 

The pattern of distribution of legislative power under the Indian Constitution 
is the same as under the Canadian Constitution. The three-lists idea is also a 
borrowing from the Canadian Constitution. The Government of India Act, 1935, 
borrowed this three-lists idea for the first time and the present Indian Constitution 
«continues this idea. So far as the Concurrent List under the Canadian Constitution 
is concerned, Agriculture and Immigration alone form part of the concurrent list 
of the Canadian Constitution and section 95 of the Canadian Constitution states 
that ïn a case of repugnancy or inconsistency between a Central or Provincial law 
‘over a concurrent list item, the Central law will prevail. As in the case of the 
Canadian Constitution in the case of the Indian Constitution also the residuary 
legislative powers are lodged in the Union Parliament. - 


_ Article 245 fixes the territorial jurisdiction of the Union Parliament and State 
Legislature respectively. Article 246 fixes the legislative competence or' legislative 
` jurisdiction or Legislative power of the Union Parliament and State Legislature 

respectively. The scheme of distribution of legislative powers appears to be that 

the Union Parliament gets exclusive legislative jurisdiction over items enumerated 
„in the Union List, though there may. be overlapping with the entries in the State 
and Concurrent Lists. The State legislature gets exclusive legislative competence 
over items enumerated in the State List provided that a matter is not covered by 
entries in the Union or Concurrent List. In order that the State Legislature may 
have exclusive legislative competence over a matter it must be one of the enumerated 
entries in the State List not falling within any of the entries in the Union List or the \ 
Concurrent List. Ifa matter is covered by the Concurrent List and the Union 
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List, the Union Parliament gets exclusive legislative competence to pass laws over 
that matter. Ifon the other hand a matter falls exclusively in the concurrent list 
or in the concurrent list or State list, that would be a common field of legislation 
in respect of which the Parliament and State legislature have equal legislative com- 
petence. . 


In this scheme of distribution of legislative powers inconsistency between Union 
law and State law is bound to arise and this problem of inconsistency has been met 
by Article 254. Ifa State law is repugnant to a Union law or to any existing law 
with respect to an entry ‘in the concurrent list subject to clause (ii) of Article 244; 
the Union law whether passed after or before the State law or as the case may 
be, the existing law shall prevail and the State law shall to the extent of repugnancy 
be void. Clause {ii) of Article 244 however states that where a State law with 
respect to an entry in the concurrent list is repugnant to a Union law. or an existing 
law with respect to the same entry the State law will prevail in the State if it has 
been reserved for the consideration of the President and has received his assent. 
But the Union can enact a law any time with respect to the same entry including 
a law adding to or amending, varying or repealing the State law. In the con- 
current field of legislation, in the ultimate analysis, the power of Parliament is 
supreme. 


The normal distribution of legislative power under Article 246 read with 
Schedule VII of the Constitution is at once set aside when the Council of States 
passes a resolution declaring that it is necessary in national interest that Parliament 
should make laws with respect to any matter in the State List referred to in the 
resolution, the resolution being backed by a two-thirds majority of members of 
that House present and voting. Under Article 249, it shall be lawful for Parliament 
to make laws for the whole or any part of the territory of India with respect to that 
matter while the resolution is in force. The normal life of such a resolution is one 
year but it can be extended further by one more year. The éntire country is looked 
at as one unit. 


Article 250 (1) says that when a proclamation of emergency is in force—one . 
issued under Article 352 (1) of the Constitution, the normal distribution of legislative 
powers: is.set aside for the duration of the proclamation and Parliament gets the 
power to make laws for the whole or any part of the territory of India with respect to 
any of the matters enumerated in the State List. 


The most important point about a law of Parliament made either undes 
Article 249 or Article 250 in respect of a matter enumerated in the State List ir 
that it shall prevail and any-law of the State Legislature passed before or after the 
law of Parliament shall to the extent of its repugnancy with the law of Parliamens ' 
be inoperative but however it may be noted the law of the State Legislature revivet 
after the law of Parliament-ceased to have effect. Any State Legislative barrier 
against a Parliamentary law passed under Article 249 or Article 250 is of no effect 
at all so long as the Parliamentary law continues to operate. 


In respect of matters falling outside Articles 249 and 250 over which Parliament 
has no power to make laws for the States, if two or more states feel that any such 
matter be regulated by the law of Parliament, if resolutions to that effect, are passed 
by all the Houses of all the Legislatures of the States involved, then Parliament gets 
the power to pass such a law applicable in common to those States by virtue of 
Article 252 of the Constitution. Any other State also may adopt such law if thie 
House or Houses of the Legislature of that State passes a resolution adopting the 
Jaw. An amendment or repeal of any Act of Parliament of this kind can be passed 
or adopted in like manner as the passing of the original Act but shall not as respects 
any State to which it applies be amended or repealed by an Act of the State Legis- 
lature. PO ` : 


The norma] distribution of legislative powers gets upset when under Article 
253 Parliament legislates for the whole or any part of the territory of India-for 
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implementing any treaty, agreement or convention with any other country or 
countries.or any decision made. at any international conference, association or other 
body. Such law of Parliament can cut across all legislative impediments arising 
from the normal distribution of legislative powers under Article 246 read with VIT 
Schedule of the Constitution. This ista power similar to the one conferred by 
section 132 of-the Canadian Constitution on its Parliament. In A. G. Canada v. 
A. G. Ontario’, it is pointéd out that there is a difference between the making of a 
‘treaty and the performance of the treaty made—the former is an executive act and 
latter is a legislative act. Ifthe performances of the treaty, that is not self-executing 
and such performance should affect domestic law or impose a tax burden, then it can 
‘be done only by legislation. It is necessary to mention in this context that under 
Article 73 the executive power of the Union extends to the exercise of such rights, 
authority and jurisdiction as are exercisable by the Government of India by virtue 
of any treaty or agreement and the State executive power under Article 162 does 
not extend to these matters. i : Í 


In particular cases even if a matter falls within normal State Legislative juris- 
diction, the State Legislature is not free to act on its own. i 


A Bill may require the previous sanction of the President for its introduction 
into the State Legislature. If a State law should impose reasonable restrictions on 
the’ freedom of trade, commerce or intercourse as may be required in public 
interest, under the proviso to Article 304 it is necessary that the Bill or amendment 


for the abovestated purpose shall be introduced only with the previous sanction 
of the President. ; 


A Bill may be reserved by the Governor for the consideration of the President. 
Under Article 200 of the Constitution when a Bill has been duly passed by the’ 
‘House or Houses of a State Legislature, it shall be presented to the Governor. and. 
the Governor may declare either that he assents to the Bill or that he withholds 
assent therefrom or that he reserves the Bill for the consideration of the President. 
Reservation of a Bill for consideration of the President is mandatory if in the opinion 
of the Governor it would, if it became law so.derogate from the powers of the High 
Court as to endanger the position which that Court is by this Constitution designed 
to fill. A Bill of the kind ‘contemplated by clause (3) or clause (4) of Article 31 
will have to be reserved for'the consideration of the’ President and receive his assent. 


Under Article 254 dealing with inconsistency between Union law ard State 
law with respect to a matter in the concurrent list, a Bill passed by the State Legis- 
lature must be reserved for the assent of the President and receive his assent as 
otherwise the law will be invalid. \ / 


Under Article 213, a State Governor shall not promulgate an Ordinance 
in respect of these matters without instruction from the President and such instruc- 
tion in an urgency shall be a substitute for the previous sanction, -consideration 


and assent or assent that may be necessary when normal legislative procedures. 
are gone through. 


` 

Article 255 treates recommendation whether of the President or Governor of 
previous sanction, consideration and assent as purely matters of procedure and it is 
true an Act that has received the assent of the President cannot be challenged for 
its validity that any of these procedural conditions have not been complied with 
in the passing of such a law and these defects of procedure are cured by the Presi- 
dential assent (Vide: The Fain Transport v. U.P.* and Gauri Shankar v. Fhunjhuw 
Municipality ` -à , 

Under the Constitution of India it was pointed out by Kania, C.J., In re: 
Article 143, Constitution of India, etc.® that the executive power of the Union is vested. 
in the President acting on the advice of his cabinet. ` There is a Parliament to make 


\ 
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laws and a Supreme Court with powers and jurisdiction defined by the-respective 
Articles df the Constitution. . It is only the executive power that is vested in the 
President. But the Legislature and judicial powers are not so vested in the respective 
processes. It is a Parliamentary executive that is erected by the Indian Constitution, 
in the sense that the President acts on the advite of his Cabinet and the Cabinet 
eis responsible to the House of the People and in this sense the Indian Constitution. 
"adopts the British Cabinet System of Government. The Indian Parliament, how- 
ever, is not the same as the British Parliament, the former derives its powers, privi- 
leges and immunities from the relevant Articles of the Indian Constitution, while 
the latter is a sovereign body with uncontrolled, and unlimited legislative capacity. 
The legilative capacity of both the Indian Parliament and the State Legislatures are 
defined and controlled by the relevant Articles of the Indian Constitution, their 
powers are derivative and not original or inherent and therefore an Act that may be 
passed whether by the Indian Parliament or a State Legislature must be one with- 
in its capacity as fixed by the Constitution. This is the,very first test that a law of 
Parliament or a law of a State Legislature will have to fulfil and failure to do so will 
make the law invalid or unconstitutional and in will be space down by the Court 
accordingly. 


Even if the test of Legislature capacity is fulfilled by a law of Parliament or 
of a State Legislature, it may still become invalid or unconstitutional for the reasons 
that it is violative of either an Article or Articles of the Fundamental Rights, Part III 
of the Constitution or of certain other Articles of the Constitution such as Article 302 
or 304 dealing with the power of the Parliament and State Legislature respectively, 
to pass laws restricting the freedom of trade, commerce and intercourse throughout 
the territory of India. I mention these facts to show that though the attributes of 
legislative sovereignty are to pass tax laws, eminent domain laws and Police Power 
laws, the exercise of these powers is cut down or limited by the pays of Part ITT : 
and certain other provisions of the Constitution. 


Some kind of federal arrangement having been dadio on by the Indian Consti” 
tutior the main objective of which was to secure the political unity of the country 


_ as a whole, the same federal arrangement had to see to it that the economic unity 


A 


of the country was also to be preserved removing or preventing the State barriers 
to such national economic unity. This is how Part XIII of the Constitution dealing 
with trade, commerce and intercourse within the territory of India emerged. 

This had to be done because the framers of the Indian Constitution like the framers 
of the other leading Constitutions of the world realised that, political unity without 
economic unity may mean nothing. Among the many parts of the Indian Consti- 
tution Part XIII is next only to Part III in importance. 


-InTER-STaTe Commerce UNDER THE INDIAN CONSTITUTION. 
Article 301 says that subject to the other provisions of this part (Part XIII 


- Articles 301 to 307) trade, commerce and intercourse throughout the territory of 


India shall be free. The word commerce is used in the sense of commerce in the 
Commerce Clause of the United States. Constitution and it takes in the narrow 
meaning of trade and the wide meaning of intercourse—commercial intercourse as 
understood by Marshall, C.J., in Gibbons v. Ogden’. The freedom of commerce 
declared by this Article is subject to the exemptions referred to in the other Articles 
of Part XIII. ; 

The other Articles of this ares are in the nature of provisos to Article 301% 
This part, however, which by its opening Article declares the freedom of inter- 
State commerce, cannot override the other parts of the Constitution (The High Court 
judgment in The State of Bombay v. Chamarbugwalla® and Hs P. Barua v. The State of 
Assam®,; The restrictions that can be imposed upon the freedom of commerce are 
those indicated in the other Articles of Part XII. © 


7- (1803) 9 Wheat r. 
8. ' A.I.R. 1956 Bom. 1. f 
9; A.LR. 1955 Assam 249. 

; J3 





26 ‘ : . THE MADRAS LAW JOURNAL. [1960 
Dealing with the Article 301 of the Constitution Ram Labhaya, J., points out 
in H. P. Barua’s case1°, just noticed : : 


“The undoubted purpose of Article 301 is to preserve and maintain the econo- 
mic unity of India, It provides for free flow of traffic. It hits States barriers 
against the free flow of trade and commerce which is contemplated by it. Both 
prohibitions against and restrictions on the movement and free flow of goods and 
commodities would be hit by Article 301. Yet trade, commerce and intercourse 
could not be absolutely free from all kinds of restrictions. 


Articles 302 and 304 permit restrictions in public interest. It follows that 
any legislation which falls under Entries 42 of List I, 26 of List II and 33 of List III 
which relate to trade and commerce, must conform to the requirements of Articles 
:302 and 304. 

Under these entries restrictions may be placed on the free flow of trade and 
‘commerce in public interest. Legislations which regulates trade, commerce and 
intercourse in public interest would be covered by Articles 302 and 304. This 
‘does not admit of any dispute. The question is whether taxation per se regardless 
of actual effect on the free movement of goods and commodities is hit by Article 301 
as restrictive of or reducing the freedom, of trade, commerce and intercourse. If 
so it may be argued that restrictions contemplated by Articles 302 and 304 include 
taxation and it must also be in public interest. The issue is as difficult as it is 
important. 


But my answer to the question is that the two parts of the Constitution namely 
Parts XII and XIII are independent of each other and self-contained. While 
Part XII deals with finance including taxation, Part XIII deals with freedom of 
trade, commerce and intercourse and thus freedom from restrictions other than 
those that may be imposed by permissible taxation under Article 246 read with 
the relevant entries ”. 


Article 302 states that Parliament may by Jaw impose such restrictions on the 
freedom of trade, commerce and intercourse between one State and another or 
within any part of the territory of India as may be required in public interest. This 
power of Parliament to impose restrictions on the freedom of commerce between 
one State and another, is exactly similar to the federal police power which is a new 
American Constitutional doctrine that has been affirmed in U.S. v. Darby11, over- 
ruling Hammer v. Dagenhart1*. 

Article 303 (1) states that notwithstanding anything in Article 302, neither 
Parliament nor the Legislature of a State shall have power to make any law giving 
‘or authorising the giving of, any preference to one State over another, or making or 
authorising the making of, any discrimination between one State and another, by 
virtue of any entry relating to trade and commerce in any of the Lists in the 
Seventh Schedule. List I, Union List item 42 is inter-State trade and commerce. 
Parliament has the power to legislate on interest trade and commerce. List II, State 
List item 26 is trade and commerce within the State subject to List III concurrent 
List item 33 trade and commerce, in and the production, supply and distribution 
of— i 


(a) the products of any industry where the control of such industry by the 
Union is declared by Parliament by Law to be expedient in public interest, and 
imported goods of the same kind as such product ; 


(b) foodstuffs, including edible oilseeds and oils ; 
(c) cattle fodder, including oil cakse and other concentrates ; 

(d) raw cotton, whether ginned or unginned and cotton seed ; arid 
(e) raw jute. \ 
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‘This entry in List III was substituted by the Constitution Third Amendment 

Act, 1954, in the place of the old entry No. 33. Trade and commerce in, and the 

production, supply and distribution of, the products of industries where the control. 
ofsuch industries by the Union is declared by Parliament by law to be expedient 
in the public interest. It was as result of the amendment of this entry in the manner 
stated, that the Parliament passed the Essential Commodities Act (X of 1955) to provide 
in the interests of the general public, for the control of the production, supply and 
‘distribution of, and trade and commerce in, certain commodities—in order to imple- 
ment, if necessary, the enabling provision in clause (2) of Article 303 under which 
it has been declared, though as a general rule under Article 303, clause (1) it is 

incompetent for either Parliament or the State Legislature to make a preferential 
or discriminatory law by virtue of the relevant ‘entries aforesaid in List I and List II, 

Parliament shall not be prevented from making any law giving or authorising the 
giving of any preference or making or authorising the making of, any discrimination 
if it is declared by such law that it is necessary to do so for the purpose of dealing 

with a situation arising from scarcity of goods in any part of the territory of India. 

Section 3 of the aforesaid statute vests the power in the Central Government to 

control production supply and distribution of essential commodities in a crisis 
‘Situation arising from scarcity of goods in any part of the territory of India. 


Though it is under Article 3o1' ‘that trade, commerce and intercourse shall be 
free throughout the territory of India and though it is that under Article 303 neither 
the Parliament nor any of the State Legislatures can make any preferential or 
-discriminatory law by virtue of the relevant legislative power belonging to it, the 
Legislature of a State may by law. 


(a) impose on goods imported from other States or the Union territories 
-any tax to which similar goods manufactured or produced in that State are subject, 
-s0, however as not to discriminate between goods so imported or goods so manu- 
factured or produced ; and i l 


» (b) impose such reasonable restrictions on the freedom of trade, commerce, 

` or intercourse with or within that State as may required in public interest. But a 

-Bill or Amendment for this purpose shall not be introduced or moved in the Legis- 
lature of a State without the previous sanction of the President. 


This power of the State Legislature to pass a law in public interest is similar 
to the power of the Parliament to-pass a law in public interest by restricting the 
-freedom of inter-State commerce—the condition of reasonableness is not attached 
to parliamentary law of this kind. - 


Clause (a) of Article 304 gives the power to the State Legislature to pass a 
non-discriminatory tax law on imports from other States on condition that similar 
.goods produced in the same State are subject to the same tax law and clause (b) of 
Article 304 empowers the State Legislature to impose reasonable restrictions by 
law as may be required in public interest on the freedom of commerce guaranteed 
‘under Article 301 and this is but a recognition of the police power in the State. 


It was as a result ofan observation of Mukherjea, J., in Saghir Ahmed v. State of 
U.P.1%, that though by the Constitution First Amendment Act, 1951, Article 19 (6) 
‘which qualifies Article 19 (1) (g) has been amended enablirig the State making a 
law to carry on any trade, business, industry or service whether to the exclusion, 
complete or partial, of citizens or otherwise, a corresponding provision had not been 
-made with reference to the declared freedom of inter-State commerce under Article 
gor. Itwas.as a result.of this observation that Article 305 was amended by the Consti- 
tution Fourth Amendment Act, 1955, so that the prohibition on the power to pass 
preferential and discriminatory laws by the Parliament and the State Legislature 
in Article 303 against free trade may be brought into line with the State’s power 
‘to pass a monopoly law under Article 19 (6) by way of restriction on the right of 
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the citizen under Article 19 (1) oO to practice any profession, or to carry on any 
occupation, trade or business. 

The new Article 305 substituted in the place of the old Article 305, ‘reads : 
“ Nothing in Articles 301 and 303 shall affect the provisions of any existing law 
except in so far as the President may by order otherwise direct - and nothing in 
Article gor shall affect the operation of any law made before the commencement of 
the Constitution Fourth Amendment Act, 1955, in so far as it relates to, or prevent 
Parliament or the Legislature of a State from making any law relating to-any such. 
matter as is referred to in sub-clause (ii) of clause (6) of Article. 19. 


J 


Article 307 authorises Parliament to appoint by law such authority as it considers. 
appropriate, ¢.g., an Inter-State Commerce Commission of the kind that has: been, 
erected in the United, States by congressional law for carrying out the purposes of 
Articles 301, 302, 303 and 304 and confer on the authority so appointed such powers. 
‘and such duties as it thinks necessary. 


STATES POWER OVER INTER-STATE COMMERCE. 


Under Article 303 (1) though it may be that the State Legislature has the ` 
legislative capacity to pass a law, it has no capacity to pass such law if it should be 
discriminatory or preferential in nature in relation to inter-State trade. So far as the 
power of the State over inter-State commerce or even intra-State cammerce is con- 
cerned though it is empowered under Article 304 (b) to impose reasonable restric- 
tions on it as may be required in public interest, no bill or amendment for this purpose 
shall be introduced or moved in the State Legislature without the previous sanction. 
of the President. As head ofa parliamentary executive when the President decides 
to accord sanction or to refuse sanction, he acts on Union cabinet advice under 
Article 74 of the Constitution. In the United States, the State police power is a. 
barrier against inter-State commerce and the erection of the barrier need not await 
the pleasure of the Federal Government but in India, however legitimate may be 
the State’s reason for the exercise of its police power, the exercise of such power will 
have to await the sanction of the President. If, however, the Union police power is. 
exercised by Parliamentary law the restriction that may be imposed: may even be 
. arbitrary as Article 302 which enables the Union to exercise this power does not 
impose the condition of reasonableness on the law that may be passed. On the: 
other hand in the exercise of the Police power by the State it is necessary that the 
law of the State Legislature will have to conform to the test of reasonableness, it. 
it is to survive on scrutiny by the Courts of the land. 


It has been held in H. P. Barua v. The State of Assam1*, that Article 301 which 
guarantees the freedom of inter-State trade does not affect ‘the power of the State 
Legislature under Article 246 read with Schedule VII of the Constitution, List IT,, 
item 56 to levy taxes on goods and passengers carried by road or inland waterways. 
In, Kuttikeya v. The State of Madras*®, after pointing out that Article 304 in prospec- 
tive in its operation,the validity of the Madras Commercial Crops Market Act (XX of 1933), 
though it was found violative of the freedom of inter-State trade guaranteed under 
Article 301, was upheld-saved as it was in its validity as an existing law by Article 
305. In-Surajmal Raj v. The State of Rajasthan1®, it was pointed out that the entry 
duty on goods imposed under a pre-Constitution law of Rajasthan was violative of 
the freedom of inter-State trade, as it imposed a restriction on the movement of 
goods involved.) This freedom, however, is subject to the other provisions of Part. 
XII and Article 304 thereof permit imposition of reasonable restrictions by State 
law, on condition that the bill before it was introduced received the sanction ofthe 
President but this provision of the Constitution has only a prosepective operation. 
and it cannot therefore, be invoked to test the validity of the ‘impugned. law which.’ 
was admittedly an existing law within the meaning of Article 366, clause (10) 
and as such its validity was saved under Article 305. 
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` In State of Bombay v. The United Motors (India) Lid.17, Patanjali Sastri, C.J., 
observed, “It will be seen that the principle of freedom of inter-State trade and 
commerce declared in Article 301 is expressly subordinated to the State power of 
taxing goods imported from sister States provided only no discrimination is made in 
favour of similar goods of local origin. Thus the States in India have full power of 
imposing what in American State legislation is called the use tax, gross receipts 
tax, etc., not to speak of the familiar property tax, subject only to the condition - 
that such tax is imposed on all goods of the same kind produced or manufactured 
in the taxing State, although such taxation is undoubtedly calculated to fetter 
inter-State trade and commerce. Iù other words, the commercial unity of India is 
made to give way before the State power of imposing any non-discriminatory tax 
on goods imported from sister States”, ‘ i 


an 


NATIONALISATION OF TRADE. 


The Constitution First Amendment Act, 1951, introduced among other things 
clause (ii) of clause (6) of Article 19 as a qualification on the right of a citizen 
under Article 1g (1) (g) to carry on any occupation, trade or business and under 
the said clause (ii) of clause (6) of Article 19 nothing in the guarantee in favour 
of a citizen to carry on any occupation, trade or business shall affect the operation 
of any existing law in so far as it relates to, or prevent the State from making any 
law relating to the carrying on by the State or by a Corporation owned or controlled 
by the State, of any trade business, industry or service, whether to the exclusion, 
complete or partial, of citizens or otherwise, Article 305 as amended by the Constitu- 
tion Fourth Amendment Act, 1955, declares that despite the declared freedom of 
inter-State commerce under Article 301, nationalisation laws passed prior to the 
Constitution Fourth atin tex Act, 1955 or nationalisation laws of Parliament 
or the State Legislature passed subsequent to the Constitution Fourth Amendment 
as are referred to in the new clause (ii) of clause (6) of Article 19 shall have full 
force and effect. State monopoly in motor transport on roads on particular routes 
has been upheld in Ram Chandrapalai v. State of Orissa?®, 


In the State of Bombay v. R. M. D. Chamarbaugwalla'®, it is observed that, 
“ Article 19 (1) (g) and Article 301 are two facets of the same thing—the freedom 
of trade. Article 19 (1) (g) looks at the matter from the point of view of the indivi- 
dual citizen and protects his individual right to carry on his trade or business. Article 
301 looks at the matter from the point of view of the country’s trade and commerce 
as a whole as distinct from the individual interest of the citizens and it relates to 
‘trade, commerce or intercourse both with and within the States. af a 


Article 19 (1) (g) was amended by the addition of clause (ii) to clause (6) of 
Article 19 by the Constitution First Amendment Act, 1951,so as to enable the pushing 
through of State nationalisation schemes and when Mukherjea, J., made his observa- 
tion is Saghir Ahmad v. The State of U.P.?° that thenationalisation laws may be violative 
ofthe freedom of inter-State trade guaranteed under Article 301, the Constitution 
Fourth Amendment Act, 1955, appropriately amended Article 305 which, asit stands 
now not only continues the validity of existing laws that burden the freedom of inter- 
State trade and commerce but (though a Presidential order may relieve such a 
burden) but also states that neither Parliament nor any State Legislature will be 

- prevented from making any law relating to any such matter as is’ referred to in 
Article 19, clause (6), sub-clause (ii)—nationalisation of trade and commerce. By 
appropriate use of this enabling provision, private enterprise can be completely. | 
killed and such killing protected under both Article 19, clause (6), sub-clause (ii) 
and Article 305 as they stand now. f ; 
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ARTICLE 286 RESTRICTIONS AS TO IMPOSITION OF TAX ON THE SALE OR PURGHASE 
or Goons. 


Article 286 of the Constitution is an instance to show how the freedom of inter- 
State trade and commerce declared by Article 301 is sought to be secured-to the 
maximum extent necessary and, consistent with the economic unity of the country 
by placing restrictions on the State Legislature’s power in regard to the imposition 
of taxes on the sales or purchases of goods. In a poor country like India under 
whose Constitution the power to levy income-tax is given over to the Union, and 
the only source of income for the State is the sales or purchase tax, that the State. 
is empowered to levy sales or purchase tax. This being the position in the absence 
of an Article like Article 286, the States of the Union may make the maximum’ use 
of the power belonging to them and tax sales or purchases in such a-way that: the 
freedom of inter-State trade and commerce guaranteed under the Constitution with. 
the objective above mentioned is completely effaced and this is what is sought to. 
be prevented by the restrictions imposed by Article 286 on this power of the State. 


Article 286 as it stood before, the Constitution Sixth Amendment Act, 1956, 
ran ‘thus : 

286 (i) No law of a State shall PERN or authorise the EI of a tax on 
the sale or the purchase of goods were such sale or purchase, takes PHE 
` (a) outside the State ; or . 
_ (b) in the course of the eae of the goods into, or export of the goods out of, 
the territory of India. 


Explanation.—For the purpose of sub-clause (a), a sale or pidas shall be 
deemed to have taken place in the State in which the goods have actually been: delivered 
as a direct result of such sale or purchase for the purpose of consumption in that State, 


1 


. notwithstanding the fact that under the general law relating to the sale of goods the 


~ 


property in the goods has PY reason of such sale or purchase passed: in another - State. 
(Italics mine). 


(2) Except in so far as Parliament may by law otherwise Hike no law of a State 
shall impose or authorise the imposition ofa tax on the sale or purchase of any goods 
where guch sale or purchase takes pace in the course of inter-State trade ‘or-com~ 
merce. : 


Provided that the President may by order direct that any tax on. the sale ai 
purchase of goods whichywas being lawfully levied by the-Government of any State 
immediately ` before thé commencement of the Constitution shall notwithstanding 
that the imposition of\such tax is contrary to the provisions of this clans, continue 
to be levied until the 31st day of March, 1951. 


(3) No law made by the Legislature of a State imposing or authorising the 
imposition of a tax on the sale or purchase of any such goods as have been declared 
‘by Parliament by law to be essential for. the life of the community shall have effect 
unless it has been reserved for the consideration of the SAAE and has received 
his assent.’ 


In the State of Bombay v. The United Motors (India) Ltd. 21, the majority Court 
pointed out that Article 286 (1) (a) prohibited tax on sales or purchases that take 
place outside the State and also realising that the localised sale gave rise to difficul- 
ties, inasmuch as a sale of goods involved an agreement to sell, transfer of owner- 
ship, payment of the price, delivery of the goods, etc., any of which may take place 
outside the State, though each of which is as important as the other, drew attention 
to the. Explanation added to clause (1) which sought to resolve the serious difficulty 
above adverted to. The Explanation is really in the nature ofa legal fiction according 
to which the State in which the goods are sold or purchased for consumtption there- 
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in is the State in which the sale or purchase should be treated as the place where the 
sale or purchase has taken place~notwithstanding the fact that the property in the 
goods may have passed in another State under the general law relating to the sale of 
goods. Then the further question will have to be answered are the goods actually 
delivered in the taxing State as a direct result of a sale or purchase for the purpose 
of consumption therein ? If the answer is in the affirmative then the sale or pur-. 
‘chase shall be deemed to have taken place in that State and in that State to tho 
exclusion of the other States that may be involved in the transaction. The delivern. 
State alone will have the right to impose a tax on the sale or purchase in questioy 
and this construction avoided multiple taxation of the transaction by the different 
States. The Explanation imposes the condition of consumption in the State and the 
expression “‘ for the purpose of consumption in the State? must be understood as 
referring to not only the individual importer or purchaser but as contemplating dis- 
tribution eventually to consumers within a State. All buyers within the delivery 
State from sellers outside the State except those buying for re-export out of the 
State will come within the scope of the. Explanation and’ render themselves liable- 
to be taxed by the State on their inter-State transactions. The Explanation is con- 
cerned only with the inter-State sales or purchases and not with purely localor domes- 
tic transcations. In other words Article 286 read with the Explanation thereto 
prohibits taxation of sales or purchases involving inter-State elements by all the States 
concerned except the State in which the goods are delivered for the purpose of” 
consumption therein in the way indicated above. The delivery State in this sense 
_ is left free to tax the sale or purchase and this power is derived by the State not by 
virtue of the Explanation but by virtue of Article 246, clause (3) read with Schedule 
VII, List II, item 54. oa 

“ The operation of clause (2) stands excluded as a result of a legal fiction enacted 
in the Explanation and the State in which the goods are actually delivered for con- 
sumption can impose tax on inter-State sale or purchase. The effect of the Euplanation 
in regard to inter-State.dealings is in our” view is to invest what, in truth, is an 
inter-State transaction with an inter-State character in relation to the Stateof delivery, 
and clause (2) can, therefore, have no application. It is true that the legal fiction 
is to operate for the purposes of sub-clause (a) of clause (1) but that means merely 
that the Explanation is designed to explain the meaning of the expression ‘ outside 
the State’ in clause (1) (a). When once, however, it is determined with the aid 
of the fictional test that a particular sale or purchase has taken place within the 
taxing State, it follows asa corollary that the transaction loses is inter-State character 
and falls’outside the purview of clause (2) not because the definition in the Explana-. 
tion is used for the purpose of clause (2) but because such sale or purchase becomes. 
in the eye of the law a purely local transaction.” The Explanation envisaged sales. 
or purchases under which out of State goods are imported into the State. Clause (2) 
it is pointed out was not intended to affect the power of the delivery State to tax 
inter-State sales or purchases of the kind referred to in the Explanation. That is 
because the principle of freedom of inter-State trade guaranteed under the Constitu-- 
tion is made to give way before the power of the State of imposing non-discriminatory 
taxes on goods imported from other States. Article 286 (2) is but one phase of the 
protection accorded to inter-State trade and commerce from the fettering power of” 
State taxation. ‘‘ As Article 286 deals with the restrictions on the power of the 
State to impose tax on sales or purchase of goods, the Constitution makers evidently 
thought that it should contain also a specific provision safeguarding sales or pur-. 
chases of an inter-State character against the taxing power of the State. 


Bengal Immunity Company Ltd. v. The State of Bihar®®. This is a case which 
overrules the decision of the Supreme Court in the State of Bombay v. United Motors?3. 
In this case reference is made to the marginal note to Article 286—Restrictions as 
to imposition of tax on the sale or purchase of goods—which unlike the marginal 
notes in Acts of British Parliament is part of the Constitution as passed by the Consti- 
RES ARI aN aU I REAR, ENGL 
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tuent. Assembly and prima facie-furnishes some clue as to the meaning and purpose 
of the Article. ‘This apart the language of, the Article itself is clear in its objective 
to place restrictions on the legislative powers of the States with respect to impositions 
of taxes on sales and purchases of the goods. Dealing with the scope of Article 286, 

it is pointed out that it should be noted that there are four separate and independent 
restrictions placed on the legislative competency of the State to make a law with 
respect to matters enumerated in item 54 of List II. ‘‘ In order to make the ban 
effective and to leave no loophole, the Constitution makers have considered the diffe- 
rent aspects of sales or purchases of goods and placed checks on the legislative power 
of the States at different angles. Thus in clause (1) (a) of Article 286 the question 
of the situs of a sale or purchase engaged their attention and they forged a fetter on 
the basis of such situs to cure the mischief of sa ie taxation by the States on the 
basis of the nexus theory. 


In clause (1) (b) they considered sales or purchases from the oe of view of 
our foreign trade and placed a ban on the State taxing power in order to make our 
foreign trade free from any interference by the States by way ofa tax imposed. In 
clause (2) they looked at sales or purchases in their inter-State character and imposed 
another ban in the interest of freedom of internal trade. Finally in clause (3) 
the Constitution makers attention was rivetted on the character and quality of the 
goods themselves and they placed a fourth restriction on the State’s power of imposing 
tax on sales or purchases of goods declared to be essential for the life of the community, 


These several bans may overlap in some cases but in their respective scope and 
operation they are separate and independent. They deal with different phases ofa 
sale or purchase but nevertheless they are distinct and one has nothing to do with and 
is not dependent on the other or others. The State’s legislative power with respect 
to a sale or purchase may be hit by one or more of these bans”’. ‘The scope of Article 
286 as laid down in this case ‘is made more then clear by the Constitution Sixth 
Amendment Act, 1956 and this Amending Act has deleted the Explanation to Article 
286, clause (1). Sub-clauses (2) and (3) are substituted by the new sub-clauses (2) 
and (3). The result, theréfore, is that Article 286 reads thus: now. 


Article 286 (1): No law of a State shall impose or authorise.the imposition of 
a tax on the sale or purchase of goods where such sale or purchase nks place:— 


(a) outside the State or 


(b) in the course of the import of the goods into or export of the goods out 
of the territory of India. 


(2) Parliament may by law formulate principles for determining when a sale 
-or purchase of goods takes place i in any of the ways mentioned in clause (1). 


(3) Any law ofa State shall in so far as it imposes, or authorises the imposition 
of a tax on the sale or purchase of goods declared by Parliament by law to be of 
special importance in inter-State trade or commerce, be subject to such restrictions 
and conditions in regard to the system: of levy, rates and other incidents of the tax 
.as Parliament may by law specify. 


. Immediately. after the Bengal Immunity décision?4 the Sales Tax Law Validation 

Act(VIT of 1956)was passed by the Union Parliament and the reason why this enact- 
ment was made is referred to in the Mysore Spinning and Manufacturing Company v. 
“The ‘Deputy Commercial Tax Officer?®, and itis stated that if the United Motor’s deci- 
-ston?®.a of the Supreme Court had stood, the States would not lose much of their 
revenue, as tax on most of the sales which were previously brought within the scope 
-of taxation provisions of the Sales Tax Act of various-States could still be levied. 
t The practical effect, therefore, of the decision of Supreme Court and notwithstand- 
ing Article 286 (2) of the Constitution and notwithstanding the absence of Parlia- 
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mentary legislation within the opening words of Article 286 (2), the Suis -Were ‘able 
to levy taxes:practically: on the same ‘type of transactions ‘as before. Then’ came 
the Bengal Immunity Case*, -where the: Supreme ‘Court again by a majority: overruled 
the-decision in the: State of Bombay v. United Motors*, holding that.the Explanation: 
to Article 286 (1); (a) could not'be read into Article-286 (2) so as‘to render what 
might be:termed:as explanation sale as a: sale ‘in.the-course of inter-State sale. “This- 
decision. meant that the taxes ‘levied on what might. be’ termed Explanation. Sales: 
were treated as illegal arid’the States ‘were faced with two problemis (1)--having ‘to’ 
refund taxes already levied' and collected and (2)to’desist-from levying or collecting 
tax notwithstanding’'that on the date when the- tax ‘liability accrued theiStates: 
would have been‘ entitled to the taxes on the interpretation of Article 286 as it then: 
stood, and the States‘had arranged: their budgets on ‘that-basis.' ‘It-was to remedy’, 
this: dislocation’ that: the Centre stepped i in with this impugned enactment ° Py ast 


"Tae. ÙeNrRaL SALES Tax Aart (LXXIV- OF 1956.) i 


` Thé Bengal Immunity decision, held, that ‘unless it is- otherwise provided, aby a a. 
law ofthe Union Parliament no tax can be imposed by a State law onsales and, pur-: 
chases that take placein the course ofinter-State trade whether or not they come. within: 
the: Explanation to Article 286,, clause.(1). Naturally this gave rise to a very serious. 
situation as noticed already, for the States that,had framed: their budgets on-the footing: 

` of the Constitutional position :as laid down: in the. United Motors case? and ;T he, 
Mysore Caseé*, above-quoted notices thése aspects of the. situation which; naturally 
Jed to. the. passing of the Sales, Tax: Validation Act (VII, of 1956) so as to avoid à. 
serious financial situation for; the States, affected by the situation. As. part: of a 
programme of. clarification and reinforcement of the constitutional position arising 
from the: Bengal Immunity decision! the Constitution Sixth Amendment Act, .1956, was 
passed which, put (a) -Entry 92-A in List I. `. Taxes on,the sale or purchase of goods 
other than neswpapers,' where such,,sale or purchase’ takes place in ithe course of 
inter-State trade or commerce—in the place of Entry.54,:in List II the Entry—Tax on 
the sale or purchase of goods other than’ newspapers, subject:to:the provisions iof 
Entry 92-A of List I, Article 269 was added to by the new sub-clause (g) of clause (1) 
and clause (3) after ‘clause (2) and lastly Article 286 was put into the form in which 
it now stands, -It was as a result of the Constitution Sixth Amendment Act. that 
the'Union Parliament passed the ‘Central Sales Tax Act (LXXIV of 1956) the: pream- 
ble of which: gives its ‘dominant purpose. “This is an Act to formulate the principles 
for detetmining when, a sale or. purchase of goods takes place i in the course of inter- 
State commerce or trade ‘or dutside a State or in the coursé of import into or export 
‘from India, to provide for the levy, collection ‘and: distribution of taxes on the sales 
‘Of B60ds in the’ course of intér-State irade or commerce and to declare certain goods 
to be of special importarice | in inter-State trade or commerce and specify the restric- 
tions and conditions which’ State Laws’ imposing taxes on the sale or purchase of 
such goods ‘of special, importance ‘shall be subject. This Act has clarified the’ position 
‘of the power.of the Staté to levy tax on sales or purchases in inter-State trade ór outside 
the State. The apportionment in an ‘equitable way of the. proceeds of inter-State 
sales‘and purchases tax has also been provided for and multiple taxation has been 
ciiin ted, TOF So tee ty 4 
POGUES ey 2 “Tur Inpivipvat v. Tar Srare. a get es 

Ina ‘lscassion: ‘on State Barrier the rights of individuals as against t thie State i may 
snot’ generally be considered ' relevant. Under the Indian Constitutional’ system 
‘however, the Fundamental Rights that are guaranteed to the individuals as .against 
the State, Staté’ ieaning the executive and legislative processes at all levels. accord- 
ing to Article 12, are. ‘conceived i inthe back ground of the unity of the country as a 

‘whole. That is why State barriers. agaizist individuals are sought to be set, ‘aside - 
‘tothe extent indicated i in Part III of the Constitution and that i is why elsewhere I 
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said the Fundamental Rights are limitations on the executive and legislative-pracesses 
at all levels. It is no doubt: true that. the-Fundamental Rights under: Article: 15 
_ dealing with prohibition of discrimination on grounds. only: of religion, race, caste, 
sex or place of birth, Article 16 dealing with equality. of opportunity in matters of 
public employment, ‘Article, 1g dealing with the seven freedoms therein- mentioned, 
Article 29 dealing with the educational rights are guaranteed only in favour of the 
citizens of India to the exclusion of others. And in fact.these Fundamental Rights 
may: be designated’ the citizens’ Fundamental Rights. When it is seen that it is a 
single citizenship that is accepted by the Indian Constitution as-on the commmence- 
ment of the Constitution and by the Citizenship Act (LVII of 1955) subsequent to 
the, commencement of the Constitution, the importance of.the Fundamental. Rights 
that are guaranteed .to the.citizens becomes at once clear. An Indian citizen..is.a 
citizen of the Indian Union and he is not only so treated, but assured by, these articles 
that he can be in full possession and enjoyment of the rights in the manner guaranteed 
wherever he may be. ‘The other articles of the Fundamental Rights Chapter avail 
any person, citizen and non-citizen alike. Under Article 14, any person: is' entitled 
to equality before the law or equal protection of the laws, under Article-20, protection 
in respect of conviction for offences, under Article ar protection.in respect’ of life 
and personal liberty, and under Article 22. protection’ against arrest and detention 
in certain cases are available to any- person. The freedom of coriscience and free 
profession, ree and propagation of religion under Article 25 is-a’ guarantee in 
favour: of all persons. - Under Article’go religious and linguistic minorities: ‘have the 
right to establish and administer educational’ institutions ‘of their choice and. it is 
held that the State shall not in granting aid to educational institutions discriminate 
against any: -educational! institution on the ground that it is under the management 
of a minority whether based on-religion or language. Article 31 guarantees the 
right to property. to any person in-the manner indicated: therein. . I submit that 
the protection given to individuals in the Fundamental: Rights Chapter cannot be 
interfered with by any executive of legislative action of whatever devel Bae to the 
extent indicated 1 in: ti provisions: themsleves. : 
PEEN ia i 


Lincursric BARRIERS. 
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The political unity of India as a whole was realised for the first time during the 
British- Rule and the bond of this“ unity was forged in the English language. , ‘Since 
then English has remained a convenient vehicle of expression for the administration 
of the country. ‘It is also spoken by the Anglo-Indian minority of Indian Citizens 
who is under Article fo! like ariy other linguistic minority given a gurantee of its 
rights to establish and administer’ educational institutions of its choice ; it ‘is also 

the behest of the same Article that the State shall not in granting aid to educational 
institutions, discriminate against any educational institution on, the’ ground that it 
is under the management of a minority based on language. ‘In this sense the 
English language cannot be treated as an alien language ın just the same way.any 
‘other linguistic minority cannot treat the language of another linguistic minority 
as an alien language. This is how the Constitution looks at the languages, of India 


As against the fourteen regional languages in the VIII Schedule of which Hindi 
also is one, the English language with its advantage of spread fills a neutral character 
—that is—the love or hatred that each of these Regional Languages may have towards 
English is also likely to be more or less the same. But the. resentment that may be 
produced in the event of one of these Regional languages being made the only official 
language, of the Union as and from the year, 1965 is bound to be productive of 
forces that may imperil the ` country” s unity, that is the sole aimof the Constitution— 
when it is seen that there is as a fact resistance to the imposition of Hindi on non- 
Hindi States. Ifa solution cannot be found for the Union official language issue, 
the only choice left is to continue English as the official language of India even 
after the year, 1965. The declaration of Article 343, clause (1) that the official 
language of the Union shall be Hindi in the Devanagiri script’ need not come in 
the way of the existing arrangement being continued, :if:the abies provision is 


` 
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taken advantage of by the Parliament passing a law continuing English as the official 
language of the Union after the date line also. With English as the official lan- 
guage of the Union, the problem of linguistic barriers that may arise as a result of 
the States reorganisation on linguistic basis may not become serious. 


CONCLUSION. 


The State barrier accepted by the Indian Constitution may not become com- 
plicated or controversial so long as a single political party remains in power in the 
Union and the States directing the executive and the legislative policies. If, how- 
ever, rival political parties get into power at the Union and the States, in the imple- 
mentation of the policies and programmes serious barrier problems may have to be 
faced and solved. But such solution may be possible if only the political parties 
of whatever kind feel hound by the behests of the Constitution—as otherwise the 
existence of the Constitution itself may be imperilled—in other words national 
character must assert itself. Even as it is, the problem of State barriers under the 
Indian Constitution is a peace time problem. Ifan emergency arises whether by war 
or external aggression or internal disturbance whereby the security of India is 
threatened and a proclamation making a declaration to that effect is issued by the 
President under Article 352 (1), during the currency of such a Proclamation of 
Emergency, the Veneer of federalism accepted by the Indian Constitution disappears 
and the country becomes at once unitary. In such circumstances there can be no 
problem of State barriers from any point of view. 
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Soo RETIREMENT OF 
" HON’BLE: Mr. JUSTICE P. N. RAMASWAML. . 


On the 7th May, 1960, the Four th Court. Hall of thé Madras High Court was 
filled to capacity by members of the Bar. It was the. occasion of thé farewell address 
by the Advocate-General Sri V. K. 'Tiruvenkatachari to: Mr. Justice P. N. Rama- 
swami who is retiring by the middle of this month,’ after a service of nine years as 
Judge of the Madras High Court. 


Born on 17th May, r1goo, in the village of ‘Pazhamaneri in ‘Tanjore. 
District’ Sri P. N. Ramaswami had a briliant scholastic career and passed first 
in the Presidency in Economic Honours winning the Norton Prize of the Madras 
University. After postgraduate study in Cambridge. University he fulfilled the 
bright expectations of him by coming out successfulin the Indian Civil Service 
Examination in England. “He was in revenue service for the first’ five years when 
he opted for judicial service and had his training under Mr’ Burn, I.C.S., who later 
on became a judge of the Madras High ‘Court. As District and Sessions "Judge for ` 
nearly two decades he has served in‘many of the important districts in the then 
composite Madras State. During this period he also acted as the Chief Judge of 
the States of. Banganapalle and Sandur and was for some time Additional Judge 
of the Court of the Resident of Hyderabad., In 1951 he was appointéd as a 
permanent judge of the Madras High Court. 


On the eve of his retirement His Lordship can look back with satisfaction on a 
term of full and varied work as judicial officer. As a judge of the High Court His 
Lordship has handled all types of work, both civil and criminal, and has presided’ 
over the Original Side, Appellate Side and Sessions. The judgments of His Lordship 
bear the imprint of his exhaustive study. , While deciding cases between party and 
party, as ought to be, His Lordship felt that decisions of the highest Court in the 
State should serve a wider purpose, namely to guide and instruct the subordinate 

- judiciary and the executive. With that object in view he spared no pains in review- 
ing and analysing the precedents whenever occasion warranted and quoted from 
standard treatises, commentaries and compilations in extenso. to be of special use to 
the Courts and members of the Bar in the mofussil, who have very little facilities of 
access to such books and reports. Several of his judgments are a source of study in 
themselves on specific topics. In dealing with the cases before him, His Lordship 
brought to bear an'‘impersonal-and objective enthusiasm in laying down the law and 
correcting ‘and streamlining the administration. His observations in judgments in 
civil matters are a commentary on the society and its ways and his remarks in 
criminal cases, which had a special attraction to him, are instructive to the investi- 
gator, prosecutor and the defence. ‘Though methodical in the discharge of his duties 
His Lordship has always been kind and considerate to the Bar, especially to hard- 
working j juniors. Impartial and balanced he has not been known to have developed 
any ‘isms’ towards any section of the Bar, and has always been of a helping 
cisponticn: 

With his avidity for knowledge and his vast interest in ‘books it was but natural 
that the Library of the High Court claimed his interest and-attention. He threw 
himself heart and soul in improving and enriching ‘it and can feel proud of having 
made it one ‘ofjthe best and ‘most useful law libraries in the country. Besides 
contributing learned’ articles to Law Journals on topics of importance and 
interest His Lordship has written an ‘encyclopaedic. work, the “ Magisterial and 
Police Guide”. ‘This book written “early in his career has provéd very useful 
to the Judiciary and. Police, and has gone into two editions. His Lordship has 
been in charge of the revision of the High Court departmental publications like 
“ Civil Rules of Practice”, ‘ Criminal Rules of Prachiog and the “Manual for 
Special Magistrates.” , 

On this occasion it will not be out. of place: to seis to the other publie activities 
of His Lordship and his services to various institutions. He. has been connected with 
the Indian Officers’ Association, Madras, for over three decades and is its President 
for the past three years. He is the Chairman of the Madras Literary Society with 
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which also his association has been intimate and long. He is the Vice-President 
of the Homeopathic Association in Madras and is on the Governing Council of 
several educational and recreational institutions in the city and in the mofussil. 
He has been a visitor to the Senior Certified School in Ghingleput, and has taken 
an active interest in the working of the Discharged Prisoners Society. 

On the eve of His Lordship’s retirement from service we wish to record our 
sincere and deep debt of gratitude for the valuable help and guidanct we 
have received from him these years. Our sincere prayers to Lord Almighty to 
bless His Lordship with long life and good health. Active and energetic as he is 
we are sure he will.continue his useful services in the cause of the country. 


FAREWELL ADDRESS BY THE ADVOCATE-GENERAL, MADEAS, 
Sri V. K. THIRUVENKATACHARI. 


“The Advocate-General, Madras, Sri V. K. *Thiruvenkatachari, bade 
farewell to his Lordship on behalf of the Bar onthe afternoon ‘of -the 7th 
May, 1960, before a large gathering of the members of the Bar. The function was 
attended by the Registrar and other Officers of the High Court. The Advocate- 
General referred to the successful culmination of his Lordship’s career of over thirty- 
six years and the industry, enthusiasm and interest evinced by his Lordship in the 
discharge of his work. ‘During these nine years of your Judgeship” he said ‘‘ you 
have dealt with all types of work. You have been indefatigably industrious and 
have, on numerous occasions, pronounced compendious judgments, reviewing the 
entire law on the question on hand. You have always evinced a keen interest 
in the development of the law and contributed articles to legal journals. During 
your term of office you have performed your task with enthusiasm, a not common 
fervour,and an interest in law in all its aspects, and can in retrospect look back 
with satisfaction on work well done ”?”. He wished his Lordship all good things 
and a happy retired life in the years to come. 


Tuer Hon’ste Mr. Justice P. N. RaMAswamr’s REPLY. 


Thanking the Advocate-General and the Bar for the kind . words and fine 
sentiments expressed on the occasion, his Lordship expressed his gratitude 
to the Chief Justice Hon’ble Sri P. V. Rajamannar, who had been kind and consi- 
derate to him throughout, and to his brother Judges who had been very co-operative 
and helpful to him during his tenure of office. He praised the Bar for its hard and 
efficient work and felt that despite the cry in recent years about the deterioration in 
the standards, the junior members of the Bar were as good, and with proper 
opportunities provided, they could come up to the heights of the earlier generation. 
He complimented the subordinate judiciary and the magistracy for their high 
calibre and ability and paid tribute to the staff of the High Court, especially the 
Bench-clerks and Short-hand writers. 


VISIT TO THE ADVOCATES’ ASSOCIATION. , 


On the last working day of the High Court before it closed for the summer 
vacation his Lordship visited the Advocate’s Association during the lunch interval 
-and was received and garlanded by the President of the Association, Sri T. M. 
Krishnaswami Iyer, who wished him good health and long life. A large gathering 
of members of the Bar greeted his Lordship who warmly shook hands with every one 
present and reciprocated the good wishes expressed by them. 


FAREWELL DINNER BY THE MEMBERS OF THE Bar. 


Mr. Justice P. N. Ramaswami and Mrs. P. N. Ramaswami were the 
guests of honour at a specially arranged dinner by the members of the Madras 
Bar at the Woodlands, Mylapore, on the 9th May. Among the guests present were 
the Chief Justice, Judges of the High Court, past and present, and Presiding Officers 

' of quasi-judicial Tribunals. It was announced on this occasion that a portrait of 
. Mr. Justice P. N. Ramaswami would adorn the Library chamber of the 
` Madras High Court, which was a place of special interest to him. 
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SRI K. P. LAKSHMANA RAO. 
Retired Judge of the Madras High Court. © 


‘. We deeply regret to record the death, at the age of seventy-three, of Sri K. P. 
Litnan Rao, at his residence in Gandhinagar, on 4th June, 1960. After 
-a-brief spell as a lecturer in the Madras Law College he was appointed as a District 
‘Judge and after a short period he was elevated to the Bench of the Madras High 
Court. He was on the Bench for 14 years and gave universal satisfaction to the Bar, 
to the litigants and to the general public. In his work he was painstaking to a degree 
and the thoroughness with which he fitted himself to the task of disposal of casés 
was of immense advantage to‘both the counsel and the client. His affability of 
manners sprang from an innate kindliness and courtesy and the tributes that were 
paid to him on the eve of his ‘retirement from the Bench were by no means con- 


ventional. The Government availed themselves of his services in various capacities ` 


even. after his ‘retirement. 


He was an all round sportsman of the first order and in his college stave he was 
a noted athlete. In hockey he was one of the greatest centre-half the game~has 
ever seen and the many trophies that he won at tennis bear witness to his proficiency 
in that game. He was‘also a good cricketer and as a billiards player he was 
much above the average. 


, Tall and commanding i in personality he was for many years'a familiar and 
well-liked figure not only in “the playgrounds but also in clubs and other social 
surroundings, He was president of a number of clubs and associations and took a 
prominent part in their activities. — 

“He lived a full life and the many hundreds of survivors of his generation 
will lament the passing away of a good, honest: and able son of India. i 
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MADRAS PROHIBITION ACT (X OF 1937) 
(AS AMENDED BY ACT VIII OF 1958). 
_ Amendment Urged 

By ; 

V. SANKARAN, B.A., LL.B. Asst. Public Prosecutor IT, Karaikudi. 
Section 4 (1) of the Madras Prohibition Act énumerates the various types of 
offences contemplated. under the Prohibition Act in the sub-sections (a) to (k) and 
` prescribes the punishment in the succeeding sub-sections (i) and (ii). Section 4 (2) 
proceeds to lay down a mandatory rule of appreciation of evidence. I propose to 
point out the incompatibility of this sub-section regarding its application. Sub-section 
(2) of section 4 reads; “‘It shall be presumed until the contrary is shown (a) that a per- 


son accused of any offence under clauses (a) to (j) of sub-section (1) had committed . 


such offence in respect of any liquor or intoxicating drug or any still, utensils, imple~ 
ment or apparatus whatsoever for the tapping of toddy or the manufacture of liquor 
or any intoxicating drug or any such materials as äre ordinarily used in the tapping 
-of-toddy or the manufacture of liquor or any intoxicating drug (or any materials 
which have undergone any process towards the manufacture of liquor or any intoxi- 
cating drug or from which any liquor or intoxicating drug has been manufactured.) 
For the possession of which he is unable to account satisfactorily....°? As the 
section reads, the’ presumption contemplated ‘operates regarding all the sub-sections 
(a) to (j). ‘There is no substantial alteration in this sub-section by virtue of the 
amendment in 1958 excepting the addition pointed within brackets. The validity 
of the operation of this presumptive section becomes questionable regarding section 
4 (1) (7) in this aspect. Section 4 (1) (j) reads: 

‘© Whoever........ (J) consumes or buys liquor or any intoxicating drug ; 
or......shall be punishable ”, etc. a 


where there could be no recovery. , 

~ Firstly; the entire section 4 (2) (a). is an introduction of a novel provision hitherto 
unknown in Indian Evidence Act.. Similar nature of presumption of the things out 
of objects possessed has been discussed in section 114 (a), Indian Evidence Act, which 
reads ; * 


wi 
“The Court may presume (a) that a man who is in possession of stolen 


a goods soon after the theft is either the thief or has received the goods knowing them to 
be stolen; unless he can accoųnt for his possession.” 


The legislature has then thought wise to use the phrase “may presume ”, but 
in the Madras Prohibition Act the phrase “shall presume” is used under exactly simi- 
lar circumstances flowing from possession. The additional lacuna in section 4 (1) 
(J) is that the presumption is made applicable even to a case where no possession 
of any contraband is spoken to. ~~ ~~ 


It is worthwhile to note that this presumptive section does not operate to section 
4-A which reads “‘whoever is found in a state of intoxication...... shall be punished.”’ 


No nature of any presumption will work against a person found: intoxicated 
but the Court shall presume the offence accused as against the person who consumes. 
The High Courts have held that intoxication is drunkenness or excessive use of 
intoxicating drugs and a more severe offence than consumption. This only makes the 
discriminatory spirit of the enactment more difficult to support. Nor does any stress; 
seem- to have been so far laid in the present tense of the word “consumes” and argued 
any time that the consumption must actually be witnessed by somebody. Rather: 


g , ] E 


# 
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instances of consumption subsequently detected have been punished and confirmed 
by the Madras High Court. But this aspect of presumption has been subjected to 
discussion in The Public Prosecutor v. Chaniappa Pujary?. 


There his Lordship Justice Somasundaram has observed after an elaborate dis- 
cussion that “the presumption will apply to a portion of section 4 (1) (j) but not to 
the whole of it. The presumption will apply to that portion which deals with buying 
liquor or any intoxicating drug where possession can be proved.” But the spirit of 
that judgment was not taken note of during the recent amendment of 1958. So it is 
necessary to amend the Madras Prohibition Act and adopt “may presume ” instead 
of “shall presume” in section 4 (2), and provide that this presumption shall not 
operate against the person charged for mere consumption under section 4 (1) (J ) if 
unaccompanied by any recovery. Thé presumption can be involved only when the 
accused is caught redhanded when consuming the contraband, in which case either 
there will be an additional charge for possession of liquor under section 4 (1) (a) or 
at least there will be a recovery of the bottle or vessel with which the accused 
consumed, as this stands on the same footing with other offences vouched by a proper 
seizure and search list. R 


Another glaring inconsistency in the statute is this. 


The punishment for an offence of consumption under section 4 (1) (j) as set out 
in section 4 (1) (ii) of the Act is “ imprisonment for a term which may extend to one 
year and'with fine which may extend to two thousand rupees, but in the absence of spe- 
cial and adequate reasons to the contrary to be mentioned in the judgment of the 
Court, such imprisonment shall not be less than three months and such fine shall not 
be less than five hundred rupees.” For the offence of intoxication under section 4-A 
the punishment is only “ imprisonment which may extend to six months, or with 
fine which may extend to one thousand rupees or with both”. The noteworthy 
point is intoxication is excessive conusmption. Excessive consumption, viz., intoxica- 
tion is punished lighter, whereas mere consumption under section 4 (1) (J) is punished 
with a highly deterrent sentence. This aspect has been touched by their Lordships 
Somasundaram and Ramaswami Gounder, JJ., in Palani Goundan alias Thambianna 
Goundan v. State?. The relevant observation runs : 


EE RTI It is somewhat surprising that it has not taken care to define what in- 
toxication means. In the absence of any statutory definition, we will have to adopt 
its ordinary etymological meaning, namely a condition produced by excessive use of 
alcoholic stimulants, as defined in Dorland’s American Medical Dictionary... .the 
offence under section 4-A appears to be an aggravated form of the offence under sec- 
tion 4 (1) (j) ”. So it would be rather reasonable to punish the offence under 
section 4-A more deterrently than the offence under section 4 (1) (J). But the 

» provision prevailing in the statute is exactly the other way round. Hence, it is 
highly essential to carry out proper amendment in the penal provisions. It will 
be desirable to incorporate a definition for “ intoxication” in the Act as expressed 


by their Lordships. 
a l 
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km fe.* BOOK REVIEWS. 


BowsTEAD on AGENCY, 12th edition (1959) by E.J. Griew, M.A, LL.B., Barrister- 
at-law. Published by Messrs. Sweet and Maxwell, London. Agents in India, Messrs. 
N. M. Trirarar (PRIVATE) Lrp., Bombay. 


It will be really superfluous to attempt to introduce this familiar work to the 
legal public. Since its first appearance nearly sixty years ago Bowstead on Agency 
has become a byword in the legal profession. Though the Law of Agency is a 
part of the Law of Contracts still the contract of agency has certain special features. 
While the general law of contract, deals with the rights and obligations of the parties 
tothe contract the Law of Agency is peculiar as the rights of third parties also come 
into play in addition to rights and liabilities existing between the Agent and Principal. 
Hence any special work on Agency his always been resorted to when problems arise 
between the Principal and Agent on the one hand ‘and their liability to the third 
parties. The law though codified to some extent is still to be found in the principles 
laid down in the decisions of the Chancery Courts. The present edition of this 
excellent book brings up the work to March, 1959. The propositions are stated, 
exemplified and explained with the aid of illustrations and case-law. The printing 
and get-up of the book leaves nothing to be desired and we are sure this handy volume 
will prove as useful and popular as its predecessors. The references to the latest 
American Law on the subject is bound to be of immense use to the Legal Practi- 
tioners‘in this country who resort to American decisions more and more in recent 
years. . . 


Lecrurrs on Cope or Crimnat Procepure By A. K. PAVITRAN, B.A.B. L., 
Bar-at-Law, 1960. Pricė Rs.. 8. i 


The Code of Criminal Procedure is probably one of the most voluminous of the 
Codes on the Indian Statute Book and even a practising lawyer sametimes gets lost 
in the maze of its provisions. To students of law the several hundreds of its sec- 
tions and the Schedule could never give a comprehensive idea of the scheme and 
provisions of the Code. A hand-book of the type under review which gives a 
summary of its provisions in the form of lectures divided into convenient chapters 
under suitable headings is certainly a welcome one. i i 

The book contains 17 chapters covering about 400 pages and gives an analytical 
summary of the Code of Criminal Procedure under suitable headings such as pre- 
vention of offences, power of police to investigate, trial of cases, mode of taking and 
recording evidence, reference and revision and so on. The language of the section: 

. is taken to explain each of the points with reference to the case-law. The book 
does not purport to be an exhaustive treatise on the Code and is not intended to 
compete with the more exhaustive reference works on the subject. As the Author 
himself modestly puts it in his preface the book is intended mainly for students and 
for Police Officers and Magistrates as a quick and handy reference book. The 
book, however, would have been more useful if the Author had reprinted the text of 

° the Code separately either at the beginning or at the end of the book. 


The book needs no greater recommendation than the appreciative Foreword. 
it has received from the Hon. Sri. P. V. Rajamannar, Chief Justice of Madras. 
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The Hanpsook oF Grimmnat Law by S. Krishnamurthi, Bar-at-Law. Published 
by V. S. N. Cart AnD. Company, Nungambakkam, Madras. gth edition, 1960. 
Price Rs.- 16. . - - : : 


This popular hand-book which has been used. by the profession for nearly two 
decades now needs no introduction. The book maintains its useful standard and 
utility and incorporates all the recent amendments to Criminal Procedure Code, . 
Evidence Act and Criminal Rules of Practice with special reference to Madras and 
Andhra. We are sure that this edition would prove as popular as the previous ones. 





Law oF ADMISSIONS AND Confessions by Y.H. Rao and Y.R. Rao, 2nd edition, 
revised by Y. R. Rao, Advocate, Andhra Pradesh High Gourt. 1960. Price Rs. 
22-50. e a aai . 

We had occasion to review the first edition of this publication which appeared 
in r951. This is one of the series of publications which the Authors have taken up 
in dealing with certain special aspects of the Law of Evidence with reference to 
administration of Criminal Justice. That a second edition of the book has been 
called for shows the popularity and success of the scheme envisaged by the Authors, 
This edition keeps up the-original format and treatment of the.subject as in the first 
edition. The law relating to Admissions and Confessions has been expanded and 
dealt with in «xtenso with reference to the several sections of the Indian Evidence 
Act and the Code of Criminal Procedure and the case-law. 


Though admissions and confessions relate to the sume species, admission has. 
a wider concept than confession, While confession is restricted only to criminal 
matters admissions relate to civil matters also and to oral as well as documentary 
admissions. The book under review relates only to Criminal trials. The subject 
is divided into several chapters -under suitable headings such as voluntary 
confessions and confessions to Police Officers, confession of a co-accused and so on. 
Under each topical discussion the case-law of the several High Courts and the 
Supreme Court are discussed in extenso. Whatever might have been the justifica- 
tion for the treatment of the case-law according to High Courts in the earlier edition 
such a division of cases in the present set-up is an anachronism. The decisions of 
all the High Courts have equal weight or authority. Most of the divisions such as 
Cutch, Pepsu, etc., are no longer current and a separate treatment of cases re- 
ported in Lahore, Sind, Oudh, Rangoon, etc., series is longer necessary. An index. 
would have certainly added to the utility of the book. We are sure that the present. 
edition would be well received by the Bench and the Bar. 


Bomaay. Rent Act, by J. H. Dalal, (BA. LL.B., with a Foreword by the 
Honbie Mr. Justice J. C. Shah, High Court of Bombay, Published by Messrs. N.M. 
TrieaTu (Private) Lro., Bombay, grd edition, 1g60. Price Rs. 16, 


ahe Rent Control Legislation in India which was necessitated by the exigencies ` 
of the last War has been continuing in some form or other’ all these years. Almost all 
the States in this country have adopted some kind of control over rents of premises. 
and given protection against unreasonable ‘eviction of occupiers of same. In recent 
years there has been a cry from certain quarters that rent contro] has over-stayed 
its usefulness and ought to be completely lifted. Equally another section has been. 
demanding for a more stringent and comprehensive legislation in this regard. What- 
ever may be the merits of either view it cannot be denied that so long as there is 
shortage in urban housing and so long as there is a possibility of. rack-renting it is 
the duty of the State to protect the society from forces that would otherwise unduly 
disturb its peaceful and orderly existence. 


The book under review is the third edition being a commentary on the Bombay 
Rents, Hotel and Lodging House Rates (Control) Act, 1947. That the book 
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has gone through its third edition within the course of these ten years is proof 
positive of its utility. The book is an exhaustive and analytical commentary and 
on a statute which has given room for a good volume of litigation. Special Tribunals 
appointed under the Act as well as the Courts have been dealing with a number of 
‘cases. The Author of the book has taken pains to collect not only the reported. 
cases but also unreported decisions of the Tribunals as well as the High Court of 
Bombay under the Act. The discussion of case law and the principles are both 
elaborate and exhaustive and we are sure that legal practitioners, landlords and 
tenants and the Courts would find the book very useful. 


Principles OF Equity by Trikamlal R. Desai, B.A., LL.B., Vakil, High Court, 
Bombay, 8th edition, 1959. Price Rs. 10. Published by Messrs. S. C. SARKAR 
AND Sons (PRIVATE) LTD., 1-C, College Square, Calcutta-r2. ` 


This small hand-book on the Law of Equity has been very popular with students 
òf law for over a generation. The Principles of Equity Jurisprudence applicable 
to India are mostly based on the law as developed in English Courts. Certain 
Statutes like the Indian Trusts Act and Specific Relief Act incorporate some of these 
equitable principles and remedies in the form of statutory provisions. But 
interpreting these statutory provisions Courts of Law. in this country resort only to 
the decisions of the English Courts on the subject. 


This handy publication which has run through eight editions has been found 
useful by a large number of students and a section of the practising lawyers also. 
‘The basic concept of Equity Jurisprudence is explained with special reference to 
trusts and specific relief. - The subject-matter is dealt with in a lucid fashion in a 
small compass and will be found useful both by students of law and lawyers. 


INTRODUCTION TO THE CONSTITUTION oF INDIA By Durga Das Basu. Published 
by S. C. SARKAR AnD Sons (Private) LTD., 1-C, College Square, Calcutta-12 
(1960). Price Rs. 10. i 


The Author of this book is already known by his premier publications of the 
Commentary on the Constitution of India and the Shorter Constitution of India. 
Those books intended for the practising lawyer and students of law are naturally 
beyond the understanding of laymen. The present book is a summary of the pro- 
visions of the Constitution and is an attempt to explain the principles without - 
encumbering the same with case-law or statute. At the end of each Chapter a list 
of references are included which could be resorted to for a further study on the 
subject. The present book is a welcome addition to the Author’s ‘previous works on 
the Constitution and would do the much-needed task of educating the laymen about 
the provisions of the Constitution of our country. 


JEND or Voume (1960) 1 M.L.J. (JourNAL).] 
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[Supreme Court.] 


S. K. Das, A. K. Sarkar and M. Hidayatullah, 77. Feroz Din v. State of 
25th November, 1959. W. Bengal. 
Cr.A. No. 48 of 1958. 


Industrial Disputes Act (XIV of 194.7), section 2°7—Meaning of € lock-out’. 


The term ‘ lock-out’ means a refusal by the employer to allow any number 
of persons employed by him to attend to their duties without effecting a termination 
of service. The wording of the notices in the instant case did not indicate that there 
was a refusal on the part of the company to continue to employ the workmen con- 
cerned as contemplated by the definition of a ‘ lock-out’ in the Industrial Disputes 
Act. On a proper construction of the notices there was no such refusal but merely 
a discharge of the-workmen. A ‘lock-out’ by the Management is a counterpart 
of a strike by the workmen. The words “ refusal by an employer to continue to 
employ any number of persons employed by him do not include the discharge 
of an employee”. The discharge of the workmen did not amount to a,‘ lock- 
out’. i 


H. J. Umrigar and S. Ghosh, for Appellant. ; 


S. M. Bose, Advocate-General, W. Bengal, A. N. Mitter, Senior Standing 
Counsel, W. Bengal (with D. N. Mukherjee and P. K. Bose), for Respondent. 


B. Sen, Senior Advocate (with C. Chakarvarti and B. N. Ghosh), for Intervener 
Company. 


G.R. i — Appeal dismissed. 
[SurremE CourrT.] . 

B. P. Sinha, C.F., P. B. Gajendragadkar, State of Jammu and Kashmir a. 

K. Subba Rao, K. C. Das Gupta and ; Th. Ganga Singh. 

J. C. Shah, FF. ` G.A. No. 217 of 1959. 


26th November, 1959. 

Constitution of India (1950), Article 132—Law as to interpretation of Article 14 
well settled—Application to facts of the case—If raises substantial question of law. 

The appeal was not maintainable as it did not involve any substantial question 
of law involving the interpretation of the Constitution. Article 14 of the Consti- 
tution had already been interpreted by the (Supreme Court) in several cases and 
mere application of the Article to facts in the instant case did not raise any substan- 
tial question of law involving the interpretation of the Constitution. 


S. N. Sanayal, Additional Solicitor-General of India, for Appellant. 
R. K. Garg and M. K. Ramamurthi, for Respondents, ` : 


GR- a l Appeal dismissed. 
M-NRCG 
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[Supreme Court. ] 
B. P. Sinha, C. F., P. B. Gajendragadkar, State of Bihar v. H. R. M. Jute Mills.. 
K. Subba Rao, K. C. Das Gupta C.A. Nos. 678/1957, 546/1958 & 
and F. C. Shah, JF. oe 115/1959- 
26th November, 1959. E S 


Bihar Sales Tax Act (XIX of 1947), section 14-A—Scope. , 

Only. the ‘contravention of the statutory. provisions, contained: in Section 14-A. 
of the Bihar Sales Tax Act or ofthe rules prescribing conditions and restrictions in 
that behalf can form the basis of the imposition of the penalty of forfeiture. In the 
-present:.case,:the-Court:held that-section-14-A. could not be invoked.against the res- 
pondent and hence the order of forfeiture was illegal. 
Ural Narayan Sinha and S. P. Variid, for Appellant. 
“GK Daphtary; Solicitor-General of India“ with R: C. Prasad, for Respotident. 
No. 3 in C.A. No. 678 of 1957. 

B. C. Ghosh, Senior Advocate with P. K. Chatterjee, for Intervener. 
"+ © H. N. Sanayal; Additional Solicitor-General of India, for Respondent No. 1 in 
“G:A. No. 546 of 1958 and C.A. No. 115 of 1959. . 


G:R. ° Appeals dismissed. 
[SUPREME Covrt.] a ; 
S. J, Imam, F. L. Kapur. . State v. Hiralal G. Kothari. 
-and:K. N. Wanchoo,. FF. . ' -Cr.A. Nos. 25-27 of. 1958. 


. goth November, 1959- , a ae 
Peral “Code (XLV of 1860), sections 120-B and 165-A—Official’ Secrets Act (XIX of 
1923)s section 1—Criminal Procedure Code (V of. 1898), section. 337. er 


Section 5 of the Official Secrets Act and section: 120-B of the Indian Penal 
Code did not fall in any of the three categories detailed in section 337 (1) of the 
Criminal Procedure Code. Pardon could be granted only with respect to the.three 
categories detailed in that section. 


Bipin Bihari and R. H. Dhebar, ‘for Appellant. 
X G. C. Mathur, for Respondents in Cr. A. No. 25/1958. 

A. G. Ratnaparkhi, for Respondents in Or. A. No. 26/1958. 
` = Nemo, for Respondents in Cr. A. No. 27/1958. ` 


A R oe Appeals dismissed. 
: [Supreme COuRT.) -> 24 E P i ia 
S.. Js Imam, S. K. Das, F. L. Kapur, Chaturbhai M. Patel v. Union of India. 


A. K. Sarkar and M. Hidayathullah, FF. - _ Petition, No. 9 of 1957. 
and December, 1959. : : l 


Central Excise and Salt Act (I of , 1944), sections 6 and 8—Rules thereunder—Vires 
of—Government of India Act, 1935—Article 19 (1) (f) (g) of the Constitution. i 


The Court rejected the contentions of the petitioner that sections 6 and 8 of 
the Central Excise and Salt Act, 1944, are ulira vires being beyond the competence 
of the Central Legislature under the Government of India Act, 1935. The Court 
further held that the petitioner’s fandamental rights under Article 19 (1) (f) and (g) 
have not been violated because he had no such fundamental rights. 


B. D. Sharma, for Petitioner. 
C. K. Daphtary, for Respondents. 


CR. eea , Petition dismissed. 


rod sees 


[Supreme Court. ] oF Be a 

B. P. Sinha, C. F., S. J. Imam, F. L. Kapur, -` . Narinder Kumar v. Union of India. 

K. N. Wanchoo and K. C. Das Gupta, FF. . Petition No. 85 of 1958. 
grd December, 1959. . i ; 


Non-Ferrous Metal Control Order, 1958, Clauses (3) and (4)--Essential’ Gom- 
modities. Act (X of 1955), section 3—Article. 19 of: the Constitution. 

“There is no escape, therefore, from the conclusion that so long as principles 
are not specified by the Central Government’ by an order notified:in accordance 
with sub-section (5) and laid before both Houses of Parliament in accordance with 
sub-section (6) of section 3 of the Essential Commodities Act,'1955, the regulation by 
Clause 4 of Non-Ferrous Metal Control Order, 1958, as it isnow worded is not within 
the saving provisions of Articles 19 (5) and 19 (6) of the Constitution, and is void 
as taking away the rights conferred bye ae 19 (1) (f) and rg (1) (g) ”. 


C. B. Aggarwala, for Petitioners. 
H. N. Sanayal, Additional Solicitor-General of India, for -Respondents. 


GR. - m Petition partly allowed 
% ea : and partly dismisséd. 


[SUPREME Court. ; 5 
S. K. Das, A. K. Sarkar and. . A. C. Lagu v. 
M. Hidayatullah, FF. , ; Bo _ The State of Bombay. 
14th December, 1959. Cr.A. No. 73 of. 1959- 


Penal Code (XLV of 1860), section 302—Sentence of death. 


By Majority—The Court rejected the defence plea that there was no proof that 
the appellant had travelled with Mrs. Karve, the victim of the murder, in the same 
compartment, that she had died after a heart-attack and that it had. not been 
established that she died of poisoning or that the appellant administered it. “The 
Court held the only sentence that could be imposed for a “ planned and cold-blooded 
murder for gain” was a sentence of death. ; 


Sarkar, J. who disagreed with the majority view, held that the prosecution. 
had failed to prove the guilt of the accused. 


A. S. R. Chari, for Appellant. -~ -- - gs 
H. M. Seervai, Advocate-General ese for Respondent. 7 
G.R. — : , Appeal allowed. 


[Supreme Court. 1 : 
B. P. Sinha, C.F., P. B. Gangendragadkar, K. Subba Rao, S. Kapur Singh v.. 
K. C. Das Gupta and F. C. Shah, FF. Union of -India. 
_ 15th December, 1959. G.A. No. 230 of 1959.. 


Public Servants Enquiries Act (XXXVII of 1850)—Dismissal.of public servant— 
Natural justice—Requirements—Articles 14 and 311 of the Constitution—Seope. ~~ 


“The President of India was not bound before passing an order dismissing 
the appellant to hear the evidence of witnesses. He could arrive at his conclusion. 
on the evidence already recorded in the -inquiry by the inquiry commissioner.” 
The Court also rejected the contention that the failure to give an opportunity for 
an oral representation before taking the final action against the appellant was a viola- 
tion of Article 311 of the Constitution. It held that the opportunity to make an oral 
representation was not a necessary postulate of an opportunity to show cause within. 
the meaning of the said Article. 


I. M. Lali, for Appellant. 
H. N. Sanayal, Additional Solicitor-General of: “India, for Respondent. 
GR: > —— Appeal dismissed. 
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[Supreme Gourt.] 
B. P. Sinha, C.F., P.B. Gajendragadkar, K. Subba Rao, C. I. Emden v. 
K. C: Das Gupta and F. C. Shah, FF... `. State of Uttar Pradesh. 
15th December, 1959- ; Cr. A. No. 68 of 1958. 


Prevention of Corruption Act (II of 1947), section 4 (1)—Validity—Article 14 of the 
Consttiution—sScope. id 

Section 4 (1) of the Prevention of Corruption Act was valid as it was based 
on a reasonable classification and was related to the object of checking corruption 
‘by public servants. The Court held that in the present case it had been established 
that the appellant acquired gratification other than legal remuneration and ‘hence 
the presumption was correctly raised against him. i 


Frank Anthony, for Appellant. i : OR 
G: .C. Mathur, for Respondent. aie. 


GR. ee Appeal dismissed. 
[Supreme -Courr. ] : . i l ; : 
B. P. Sinha, C.3., P. B. Gajendragadkar, Union of India v. 
: K. Subba Rao, K. C. Das Gupta and F. C: Shah, FF. Bhana Mal Gulzari Mal. 
y 16th December, 1959- Cr.A. Nos. 36 and 38 of 1955. 


Iron and Steel (Control of Production and Distribution) Order, 1941—Defence of. India 
Rules—Essential Supplies Act—Order fixing prices—Validity. j ; 

The Court observed that the respondents had challenged the validity of the 
Order but had not attacked the provisions of the Essential Supplies Act under which. 
the Order was made. ‘The Iron and Steel Order, 1941, according to the Court, 
presented a scheme for regulating business in iron’and steel and gave the power of 
fixing prices to the Controller in furtherance of the scheme. In the opinion of the 
Court, Clause -rg-B of the Order vesting the Controller with these powers was an 
yntegral part of the scheme and ‘was valid. i : 


The Court also rejected the contention that the Order fixing the prices con- 
itravened the Constitution or was in excess of the powers of the Controller. . ` 


_ C. K. Daphtary, Solicitor-General of India, for Appellant. ( 
N. C. Chatterjee, for Respondent., : 
G.R. — ; Appeal allowed. 
(Supreme Courr.] 
B. P. Sinha, C.J., P. B. Gajendragadkar, Kamsari Haldar v. 
A. K. Sarkar, K. Subba Rao and The State of West Bengal. 
F. C. Shah, FF. Cr. A. No. 204 of 1959. 


18th December, 1959. . 

West Bengal Tribunals of Criminal Jurisdiction Act (1952), sections 2 (b) and 4 (1) 
Proviso—Scope—Penal Code (XLV of 1860), sections 302, 436 and 120-B—Scope. 

-By Majority—There were differences between the procedure prescribed -under 
the West Bengal Tribunals of Criminal Jurisdiction Act and the one provided in 
the Criminal Procedure Code (V of 1898.) 

Majority judgment also opined that the diffcrences were material, were pre- 
judicial to the appellants and were discriminatory in nature. But keeping in view 
the object of the Act, it was held that the differences were not violative of the rights 
‘guaranteed under the Constitution because, “if the disturbances facing the areas in 
the State had to be controlled and the mischief apprehended had to be checked 
:and rooted out, a speedy trial of the offences was absolutely, necessary’. As for 
discrimination, it was held that the classification made in the Act was rational. 


S. K. Acharayya, for Appellant. Ta 
S. N. Bose, Advocate-General, West Bengal, for Respondent. : 
“GR. - —— Appeal dismissed. 


[Supreme Court.] » *, a 
B. P. Sinha, C.F., S.. J. Imam, F. L. A l - ++ + Hamdard Dawakhana ù. 


K. N. Wanchoo and K. C. Das Gupta, FF. Union of India. 
18th December, 1959. Petitions Nos. 3, 62, 63, 80 and 
81 of 1959. 


_ Drug and Magic Remedies (Objectionable Advertisement) Act (XXI of 1954)—Vires 
of —Article 19 (1) (f) and (g) and Articles 14, 21 and 31, of the Constitution—Freedom of 
speech, 

It cannot be said that the right to publish and distribute commercial advertise- 
ment advertisjng any individual’s personal business is a part of freedom of speech 
guaranteed by the Constitution. 

The Court held that a portion of Clause (d) of section 3 of the Drug and Magic 
Remedies (Objectionable Advertisement) Act, 1954, which empowers the executive 
to specify diseases in addition to those enumerated under the Act, and section 8, 
which enables the authority to seize any article containing objectionable advertise- 
ment, were unconstitutional and void. 

K. M. Munshi with R. Gopala Ki visina for Petitioners in Petitions Nos. 80 
and 8r. 

‘N.C. Chatterjee with D. N. Mitia. for Petitioners in Petitions Nos. 62, 
63 and 3 of 1959 
C. K. Dathan, Poata eneral of India, for Respondents. 


G.R. —— j Petitions partly allowed. 
Ananthanarayanan, F. Gopalaswami v. Manonmani. 
trth September, 1959. ~ A.A.O. No. 257 of 1958. 


Limitation Act (IX of 1908), Article 182 (5), Explanation I—Scope of—7oint. 
decrees within the scope of article L Tests. 

Interpretation of Statutes—Limitation—Strict interpretation. 

In deciding whether a decree is a joint decree or not within the meaning of 
Explanation I of Article 182 (5) of the Limitation Act the decree must be regarded 
as an integral whole and should not be split up into parts ; and secondly it should 
be borne in mind that a statute of limitation should be interpreted strictly and 
according to its grammatical import without the introduction of equitable consi- 
derations. 

Where the parts of a decree are inseparably intertwined, both as regards the 
reliefs awarded and as regards the array of parties the mere fact that certain 
reliefs are granted against all the defendants and certain other reliefs are restricted 
against some of the defendants, will not make the decree a separate one or separate 
decrees in parts. 

LL.R. 48 All. 377; A.I.R. 1949 Bom. 260, differred. 

I.L.R. 30 Mad. 268; (1951) 1 M.L.J. 298; A.I.R. 1937 Cal. 547, followed. 

V. V. Raghavan and S. Bhaskaran, for Appellant: 

G. R. Fagadisan, for. Respondent. 


` R.M. — f Appeal dismissed. 
Rajagopalan, J. Union of India v. Arunachalam. 
18th. September, 1959. . . ; 'C.R.P. Nos. 169 and 170 of 1959. 


Madras Court-fees and Suits Valiai Act (XIV of 1955), sections 3 (ii), 41 (1) and 
o—Suit to set aside an order of Collector allowing a claim petition in proceedings under section 
46 of the Income-tax Act—Valuation—Order—lf an order of civil or revenue Court. 
Income-tax Act (XI of 1922), section n46 O acting under—If a civil or revenue 
Court. 
_- In realising arears of income-tax as arrears of iind revenue by virtue of the 
provisions of section 46 of the Income-tax Act the Collector does not constitute a 
civil or revenue Court. His adjudication on a claim petition in respect of properties 
attached for recovery of arrears of income-tax will not tantamount to a decision by 
a civil ór revenue Court within the meaning of section 41` (1) of the-Madras Coutt- 
M—NRG 
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fees and Suits Valuation Act. In suits to set aside such orders the residuary pro- 
visions, viz., section 50 of the said Act could alone apply for purposes of Court-fee 
payable. 

Section 3 (ii) of the Madras Court-fees and Suits Valuation Act contemplates 
four classes of Courts, civil, revenue, criminal and any authority or Tribunal having 
jurisdiction under any special or local law to decide questions affecting rights of 
parties. A Collector acting under section 46 of the Income-tax Act may be a Court 
within the meaning of this section. But he will not constitute a civil Court for 
purposes of section 41 (1) of the Court-fees Act. Nor could the Collector be deemed 
‘a civil Court even though he exercises the powers of a civil Court for certain pur- 
poses in proceedings under the said section. y i 

C. S. Rama Rao`Sahib and S. Ranganathan, for Petitioner. 

N. R. Raghavachari and The Government Pleader (K. Veeraswami), for Res- 
pondents. T 

R.M Petition allowed. 

Subramanyam, F. Mohana Erishna Naidu v. 
28th September, 1959. : National Bank of India, Ltd. 
C.C.C.A. No. 51 of 1956. 


Madras Shops and Establishments Act (XXXVI of 1947), sections 41 and 45—Effect 
of an order setting aside the dismissal of an employee contrary to the Statute—If employee should 
be deemed to be in service—Furisdiction of civil Court. 

Master and Servant—Wrong ful dismissal—Right of an employee to re-instatement— 
Relief of declaration that the service is deemed to continue. 


It is no doubt true that a termination of service of an employee contrary to the 
provisions of section 41 (1) of the Madras Shops and Establishments Act will be 
illegal and section 45 (1) of the Act provides a penalty for such contravention. But 
the employee would be entitled only to damages for wrongful dismissal. 


When an employee resorts to the remedy of prosecution of his employer under 
section 45 (1) of the Act for contravention of section 41 (1) of the Act it is not open 
to him to claim relief on the basis that his services have not been dispensed with. 
Where the services of an employee have been wrongfully. terminated it is open to the 
employee to treat himself as continuing in service and claim salary or he may 
claim damages for wrongful dismissal. In the former case he will be disabled 
from seeking employment elsewhere while in the latter case he will be free to do so. 


S. Mohan Kumaramangalam and K. V. Sankaran, for Appellant. 
Messrs. King and Partridge, for Respondent. 


R.M. — i Appeal allowed. 
Subramanyam, F. Swaminathan v. Ayyaswami Iyer. 
30th September, 1959. S.A. No. 1022 of 1955. 


Limitation Act (IX of 1908), Articles—Interpretation of. 
* In interpreting an Article in the Schedule of the Limitation Act, the words 
used in all the three columns should be read as a whole. The words used in the 
third column relating to the time from which the period of limitation begins to run 
serve very often to explain the scope of the suit described in the first column. 
A. V. Narayanaswami Ayyar, for Appellant. 
D. Ramaswami Ayyangar, T. V. Balakrishna Ayyar and N. Vanckinathan, for Res- 
pondents. 
R.M. 


ban Appeal allowed. 
Rajagopalan and Rajagopala Ayyangar, FF. Nanja Raja v. Lalitha Ammani. 
Ist October, 1959. S.T.P. No. 62 of 1958. 


Madras Estates (Abolition and ‘Conversion into Ryotwari) Act (XXVI of 1948), 
section 51—Order in appeal under—If could be reviewed—Appellate Tribunal (High Court) 
—If persona designata. ; 

Obiter —A right of review, like a right of appeal, is wholly statutory and in the 
absence of specific provisions in the Madras Estates (Abolition and Conversion 
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into Ryotwari) Act, 1948, or the rules made thereunder, the Special Tribunal (High 
Court) constituted under section 51 of the Act could not have the power of reviewing 
its order. The Judges of the High Court in hearing an appeal under the section 
would be functioning as persona designata. 


N. C. Vijayaraghavachari and N. C. Srinivasan, for Petitioner. 
D. R. Krishna Rao and K. Subrahmanyam, for Respondent. 


R.M. — Petition dismissed. 
Ramaswami and Ananthanarayanan, F7. Somasundara v. 
24th October, 1959. Kalyanasundara. 


A.A.O. No. 282 of 1956. 

Madras Agriculturists Relief Act (IV of 1938), sections 8 and g—Scaling down of debt 
—Scope and extent of—Applicability in cases of renewal of debts—Settlement of account— 
If debt could be scaled down. 

So long as the identity of a débt remains intact, the debtor is always entitled 
to take advantage of the scaling down provisions provided in a beneficent legislation 
like the Madras Agriculturists Relief Act, 1938. The complexity of the circums- 
stances or intercurrent transactions or passing of additional consideration for the 
renewed debt, etc., will not make any difference to the applicability of the provisions 
of the Act so long as the original debt is traceable through the series of transactions. 
It is only when the identity of the debt is itself destroyed by a renewal in such form 
that the constituent elements in regard to the prior debt cannot be traced, that the 
renewed debt becomes the starting point. 

The mere fact that there is a settlement of account between the parties will not 
bar the defendant from claiming the benefit under section 8 or g of the Act. If the 
identity of the debt is traceable it is open to the debtor to go into the prior transactions 
for purposes of scaling down the debt. 

Case-law reviewed. ’ 

R. Gopalaswami Ayyangar, for Appellant. 

G. R. Jagadisan, K. Raman, T. S. Kuppuswami Ayyar and T. R. Venkataraman, 
for Respondents. 


R.M. — Appeal dismissed. 
Ananthanarayanan, F. Logambal v. Muthia. 
24th October, 1959. Appeals Nos. 336 and 473 of 1956. 


Madras Agriculturists Relief Act (IV of 1938), section 18—Costs in suits for recovery 
of a debt due by an agriculturist filed after the appointed day—Effect of scaling down due to 
amendment. 

In any suit filed after the 1st of October, 1937 as provided under section 18 of 
the Madras Agriculturists Relief Act, even though the suit might have been insti- 
tuted for the proper amount as per the provisions of the Act as it then stood, if the 
ultimate scaled down amount for which the decree is passed is different, due to 
amendment of the Act subsequently, the plaintiff will be entitled to costs only on the 
basis of the scaled down debt. There is no discretion in the Court to import eqhi- 
table considerations in matters like this. 

` (1942) 2 M.L.J. 592 explained. 

I. Muniswami Reddi, for Appellant in Appeal No. 336 of 1956 and for Res- 
pondent in Appeal No. 473 of 1956. 

J. R. Gundappa Rao, for Respondent in’ Appeal No. 336 of 1956 and for 
Appellant in Appeal No. 473 of 1956. : 

~ RM. ; 


a Appeal dismissed. 
Rajamannar, C. J., and Ganapatia Pillai, F. Vadivelu Mudaliar v. 
29th October, 1959. : State of Madras. 


i O.S.A. No. 46 of 1955. 
Madras Estates Land Act (I of 1908)—If applicable to areas formerly outside the limits 
of the City of Madras but subsequently included in city limits—Rights of Zamindar over beds 
af abandoned tanks and channels. ; 
Madras . Estates (Abolition and-Conversion into Ryotwari) Act (XXVI of 1948), 
section 18—Applicability to building sites in estates. vested in the Governments: 
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To ascertain whether a certain enactment applies to a particular case the 
position as it stands on the date on which the provisions are sought to be applied 
is material. An Act when originally enacted might be applicable to areas within 
definite limits but if subsequently certain areas are taken out of the limits, the Act 
would cease to apply to such areas... . : 


The Madras Estates Land Act: is specifically made inapplicable to the Presi- 
‘dency Town of Madras and if on the date on which the provisions of the Act are 
sought to be applied certain areas formerly outside the Presidency Towns and as 
such governed by the Act, has become part of the Presidency Town, then automa- 
tically the application of that Act would cease to such areas from that date when 
they came to be so included within the limits of the Presidency Town even though 
-at some time in the past the Act was applicable to the area. | 

Ordinarily the proprietor of an Estate would be entitled to the beds of aban- 
doned tanks and channels within the limits of the zamindari. Hence a Zamindar 
could validly give a patta in respect of such lands. S 

A person who has been lawfully in occupation of the bed of an abandoned 
channel or tank in an erstwhile zamindari and using it as a building site the appro- 
priate provisions of the Estates Abolition Act applicable to such cases will be 
section 18. * 

N. Suryanarayana: and N. Sekhar, for Appellant. 

The Government Pleader (K. Veeraswami) and V. Ramaswami, for Respondent. 


R.M. —— Appeal allowed. 
Rajamannar, C.J., and Basheer Ahmed Sayeed, F. Thimmi Ammal v. 
4th November, 1959. Venkatarama Chetti. 


L.P. A. No. 86 of 1956. 

Hindu Women’s Rights to Property Act (XVIII of 1937), section 3 (2)—Rights of a 
widow under—If liable to be attached and sold in execution of a decree against her. 

The right of a Hindu widow in the joint family property of which her husband 
was a coparcener, devolving on her under section 3 (2) of the Hindu, Women’s Rights 
to Property Act, is liable to be attached and sold in execution of a decree , obtaine 
against her, even though the amplitude of the estate is limited. ; 

(1947) 2 M.L.J. 862 : LL.R. 1942 Mad. 60, followed. : 

G. R. Fagadisan, for Appellant.  - ; a 

T: L. Nagaraja Rao, for Respondent. 


R.M. ——— Appeal dismissed. 
Somasindaram, F. ; Public Prosecutor v. Sampath Kumar. 
-10th November, 1959. Cr. Appeal No. 489 of 1959. 


Madras District Muncipalities Act (V of 1920), section 345—Period of three years— 
How computed—Prosecution commenced within the. period but proceedings stopped under section 
249 of the Code of Criminal Procedure (V of 1898)—Jf could be reopened after the expiry 
‘of the pertod of three years. - . 


Criminal Procedure Code (V of 1898), section 249—Proceedings stopped under and re- 
opened later—Effect of. l : 
f What section 345 of the Madras District Muncipalities Act requires is that nọ 
prosecution for non-payment of tax shall be commenced: after the expiration of 
three years when the prosecution might first have been commenced. “Where a 
prosecution was commenced within the time but proceedings were stopped under 
‘section 249 of the Criminal Procedure Code, is re-opened, the mere fact that the 
„period of three yéars has elapsed in the meantime will not bar the prosecution under 
section 345 of the Act. 1 
‘ Where a prosecution stopped under section 249 of the Criminal Procedure 
-Code is re-opened, itis not.as if the prosecution commences ‘only after the reopening 
but it is only continuing the original prosecution launched. - 


M. Narayanamurthy for the Public Prosecutor (P. S. Kailasam), for Appellant. 
P. Sharafuddin, M. R, Krishnan and S. M. Amjad Nainar, for Respondent. 
RM. s Sao Re» Ge ies - . © :Order-seé aside. 


` 


Krishnaveni Ammal v., 
Board of Revenue, Madras. 
. l . of . W.P. Nos. 969 to 971 of 1959. 
' + Madras Cinemas (Regulation) Act’ (IX of 1955); sèctión 10 and . Madras’ Cinemas 
Regulation Rules, Rule 13—Validity—Scope and applicability of rule—Applicant Jor licence 
to be in lawful possession of premises, etc-—Tenant holding over against the assent of the 
landlord—If a person in lawful possession—Rule 92 (1)—Applicabilit n : 
Madras Buildings (Lease and Rent Control) Act (XXV of 1949)—Applicability to 
Composite leases. . i 


Rajagopala Ayyangar, J.: 
25th November, 1959.7 0 070V 


Rule 13. of the Madras Cinemas Regulation Rules requiring an applicant for 
a licence to show that he is in lawful possession of the premises, site, etc., is intra vires 
the rule making power of the State Government under section 10 of the Madras 
Cinemas Regulation Act, 1955 and the rule will apply not only to first applications, 
for license but also to application for renewals of licenses. The licensing authority 
could properly take into account any change in the situation of the applicant in 
relation to the’ property in his possession in respect of which licence is sought for, 
before a renewal is granted.. Having regard to the object of the rule, viz., that 
there should’be no breach of peace as a result of the disputes in regard to the property 
licensed for exhibiting cinema films, the licensing authority should have regard 
not only to the situation as on the date of the application for licence or on the date 
when it will commence to operate, but also during the entire term of the licence. 
The possession of a lessee who continues in occupation of a leasehold property with- 
. out the assent of the landlord, express or implied, is not lawful, within the meaning 
of the rule, even though the possession of the quandom tenant might be protected 
against private violence. - oe 

A composite lease which comprises not merely a building and site but also other 
machinery and equipments like a’ cinematographic projector, etc., will be outside 
the scope of the Madras Buildings (Lease and Rent Control) Act, 1949. But a 
lessee of a theatre simpliciter,. who will be entitled to the protection of the Act, will 
be'in lawful possession of the theatre within the meaning of rule 13 of the Madras 
Cinemas Regulation Rules, as his contiriuance in possession of the premises even 
after the expiry of the lease willbe protected as a ‘statutory tenant. E 

Rule 92 (1) of the Madras Cinemas Regulation Rules requiring an applicant 
to apply for renewal within one month before the expiry of the previous licence 
is framed for the convenience of the licensing authority and it is open to the authority 
to waive the said rulé in any case. 


Messrs. Row and Reddy, N. G: Rangarajan and R. Kothandan, for Petitioners, 


The Advécate-General (V. K. Tinivenkatachari), The Additional Government 
Pleader (M. M. Ismail), T. C. A. Bashyam, T. G. A. Tirumalachari, K. Raghavan and 
G. Krishnamurthi, for Respondents. i TO 


RM. —— a Orders accordingly. 
Balakrishna Ayyar, F. The Coonoor Mosque v. Abdul Hamid. 
28th November, 1959. C.R.P. No. 1853 of 1959. 


` Madras Court-fees and Suits Valuation Act (XIX of 1955), Schedule II; Article io (k) 

—Gourt-fees payable on ‘application before sub-Court under section 7 (2) of the Rent Control 
ct, wor a é 

Madras Buildings (Lease and Rent Control) Act (XXV of 


l 1949) » Section 7 (2)—Appli- 
cation under—Court-fee payable—Rent Controller—If a Court. a 


~ An application under section 7 (2) of the Madras Buildings (Lease and Rent 
Control) Act, 1949, for eviction-of tenant, made before the Subordinate Judge as 
Rent Controller, is liable to be affixed with a Court-fee stamp of Re. 1 under 
Article 10 (k) (1) of Schedule II to the Madras Court-fees and Suits Valuation Act. 
The Court-fee payable is not to be determined with reference to the office -which 
the officer, who has been appointed as the Controller holds, nor could the Rent.Con- 
NRC 


©, 
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troller even though he may be a judicial officer) be deemed à a t Court ‘for pitrposes 
of Court-fee, ' 

‘PLS. Balakrishna ine È, S. Ramachandran. pud The Goyernment Pleader (K. 
Veeraiwami); for Petitioner. ey i 


i eee F ot i ' nd L k ‘y 
3 1 Respondent not représeated. “ : oe ee ae R 


R.M. - Eea 5) Relitio a Died’ 


Ramaswimi'and Ananthanarayanan, FF: a ee DE a Perumal, Inte. 
and December, 1959. R.T. No.” 107 of 1955" 


~. Griminal Procedure ‘Code (V of 1898), ‘section 3425A Object ` “of Validity <1. f 
iis. against Article 20 (3) of the Constitution of India.’ ` 

* Section’ 342-A of the Criminal Procédure Codé does not offend the Tule agains 
self-inctimination provided’ under Article 20 (3) of the: Coristitution of India. ‘The 
object ° ‘of the section is not to build up’a case against an accused from his answers 
but to test- the truth of the prosecution i in another i way, viZ., by the” answers ' fürnished' 
by the: accused. Having regard ‘to- the’ safeguards provided it cannot be said that 
thé answers given by, an accused under the section would tantamount, tó: “testimonial 
solo SEN Poa TE ceil ae HENS a ES a 

“P. “R. Gokulakrisnan, for ‘Appellants: sete ets? ee ere ee 


The “Public, Prosecutor, nA S; Kailasan); for Respondent a Tea vs 
LRM & s> 7 SCOP so ear e ye ee Appeal fonio, 
Reajasopila Dan F i nes ietin v. Dt. Colléctsr; ‘Madurai? 
3rd December, 1959. o WP. Ño. 765 of 19507 


S Madras Cinemas (Regulation) . “Act (Ix of 1955); ‘section II and. Madias Cinemas, Re- 
ulation Rules, rules. 14 (2) and 109--Exemption of a site under—Operdtion: ahd effect’ Gf. 
‘Tn order ‘to ascertain the $ scope, and effect of. an order of exemption granted, 
by ‘the Government, under: section 11, sof the Madras. ‘Cinemas Regulation: ‘Act, 1955»! 
exempting a particular site from. the. provisions , of the Act or: the rules it, has to be, 
considered i in the light, of. the Porania made to them and the’ basis. ‘on. “which, 
~- Though a; licence “granted” -under the ‘Act for the’ ‘runhing of: as touring ‘cihema 
might ‘expire iñ one year, an order of ` exemption, grañtėd in ‘respect! of the site ofa 
touring cinema might enure beyond’ the period ‘of one year. When an order’ ‘of 
exemption relates to the site, irrespective of the persón who ‘conducts the ` 'toüřing 
cinema on that site; the limit oftone year fixed under rule .iog:of the Rules would not 
apply and the, licence can be renewed on the basis of the ongina ie of Sone 
itself, v ae Sy ys ute Ss i 
R. M. Sihil, for Pedtioner. a ERA gen ae ie 
The Additional Government Pleader (M. M. Ismail), s. Mohan toe 
and K, y, Sankaran, for Respondent, 


R. M.' ; —— ~ Petition ¢ dismissed, 


Ramachandra iver, F. = ae oF Soy ct. , Kewaltam v, Dr, Jeglani. 
‘sth ‘December,’ 1959- - Ta pbs yas CRP: No. 43L òf 1959: 

Madras Buildings es and Rent Control), “Rules, 1951, "Rule 9 (3) Setting aside, 
ex parte order—Order dismissing an acne J Hepat of appearaner: of Petition —If 
could be yestored. ee SS RHE BONE a 

Sub-rule (3), of rule 9 he Midras ‘Buildings (see aad Rent Control) Rules, 
1951, relating to'setting aside of ex. farte orders‘céuld have no application to cases 
where a petition has been, dismissed. for default of : ADO AARE of the’ ‘petitioner. , 7 


R- Mathrubutham, “for Petitioner,- 3 Rtg eet: Ni ee BG 


ab he Seshadri; 'and,P. Chinnappe, if Hor: -Respondent upas 
=f ORM: -0 BS rA es ps" ot pag eee ee oat 








[SuPpREME Court. ] 


P. B. Gajendragadkar, K. Subba Rao and J. C. Jain v. R. A. Pathak, 
K. C. Das Gupta, FF. C.A. No. 75 of 1956. 
12th January, 1960. . 


Payment of Wages Act (IV of 1926), section 17—Right of appeal against award of 
Authority exceeding Rs. 300. 


Under section 17/of the Payment of Wages Act an employer had the right of 
appeal against an award of the authority under the Act, if the awarded sum to be 
paid collectively to an unpaid group of workers exceeded Rs. 300. 


v 


M. C. Setalvad, Attorney-General of India, for Appellant. 
K. R. Chaudhary, for Respondents. 


GR. _ — Case remanded. 
[SupReME CourrT.] ; 

S. K. Das, A. K. Sarkar and R. Muthammal v. Subramanya- 

M. Hidayatullah, FF. swami Devasthanam. 


14th January, 1960. C.A. No. 200 of 1955. 
Hindu Law—Inheritance—Non-congenital insanity—Evidence of insanity. 


In cases arising before the Hindu Inheritance (Removal of Disabilities) Act (XII 
of 1928) lunacy need not be congenital or incurable to exclude the heir from inheri- 
tance, at the time when the succession opens. Long and continued course of con- 
duct on the part of the various relatives treating the heir as insane and not of week 
intellect is sufficient evidence of insanity. 


(1920) 38 M.L.J. 291: I.L.R. 43 Mad. 464, approved. i 
S. V. Venugopalachari and M. S. K. Aiyangar, Advocates for Appellant No. 2. 


A. V. Visvanatha Sastri, Senior Advocate, with Messrs. Gagrat @ Co., for 
Respondent No. 1. ~ 


G.R. —— Appeal dismissed. 
[SUPREME Court. ] f 

S. K. Das, A. K. Sarkar and . _  Ballabhdas Agarwalla v. 

M. Hidayatullah, FF. J. C. Chakravarty. 

15th January, 1960. .Cr.A. No. 159 of 1956. 


Calcutta Municipal Act, sections 406-407, 488 and 537—Delegating Authority to 
sanction prosecution. f 


By Majority: All orders prior to December 2, 1953, delegating power to sanction 
prosecution to the Health Officer had lapsed and he was therefore, not competent 
to sanction appellant’s prosecution on that day. It was further held that the Health 
Officer could not have filed the complaint as an ordinary citizen, the reason being 
that no proceedings could be instituted under section 537 of the Act except in the 
manner provided for therein. ‘It would be against the tenor and scheme of the 
Act to hold that section 537 is merely enabling in nature and that any private person 
could institute municipal proceedings under the Act independently of the provisions 
of the Act.” 

N. G., Chatterjee, Senior Advocate with Messrs. S. K. Kapur and Nanak Chand 
Pandit, for Appellant. ` 


S. C. Mazumdar, for Respondent. 
G.R. Appeal allowed, 


fi 
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[Supreme Court.] 


J. L. Kapur, P. B. Gajendragadkar N. Y. L. Narasimhachari v. 
and K. C. Das Gupta, FF. Agasthastheeswaraswami Garu. 
‘15th January; 1960. , C.A. No. 147 of 1956. 


Inams—Construction of Inam Statement and Inam Fair Report of 1860—Spectfic 
endowment to a temple or a personal inam—Test. 


_ _ Ona construction of the documents the Supreme Court held, affirming the 
judgment of the High Court, that the inam in question was a specific endow- 
ment of the suit temple but not a personal inam of the appellant. 


When the grant, though it is not directly in favour of the deity but is earmarked 
for some purpose of the deity (Kalyan Otsavam), there is á specific trust or 
endowment in favour of the deity. i 


It is well established that if the grant of inam is to an individual and is burdened 
with a trust for doing some service the surplus income, if any, left after meeting the 
expenses of the service, accrues to the benefit of the grantee and his heirs. 


In the present case the whole of the income, including the surplus, from the 
suit inam isto go for the benefit of the trust and for the expenses of the services 
of the specific endowment (Kalyan Otsavam) but not to the appellants. 


K. R. Chaudhary, for Appellants. 


T. Satyanarayana for late N. Subramaniam, for Respondent. 


G.Rv —— Appeal dismissed. 

`” [SUPREME Court.] : 
B. P. Sinha, C.F., P. B. Gajendragadkar, : Shivji Nathubai v. 
K. N. Wanchoo, K. C. Das Union of India. 

» Gupta and F. C. Shah, FF. ' ` C.A. No. 428 of 1959. 


19th January, 1960. ; 
Mineral Concession Rules, Rule 54—Central Government acts in a judicial capacity. 
As soon as Rule 54 of the Mineral Concession Rules gives to an aggrieved 


party the right to apply for a review, a lis is created between him and the party in 
whose favour the grant has been made. 


It was held that the Central Government was acting in a judicial capacity 
while deciding thé application under rule 54. It was, therefore, incumbent upon 
it before coming to a decision to give a reasonable opportunity of being heard to the 
appellant. As this had not been done, the appellant was entitled to ask the Court 
to issue a writ of certiorari, quashing the impugned order. 

N. C. Chatterjee, for Appellant. 

C. K. Daphtary, Solicitor-General of India, for Respondents Nos. 1 and 2. 


G. S. Pathak, for Respondent No. 3. 


G.R. ee Appeal allowed. 
[SUPREME CourT.] l Pa 

B. P. Sinha, C.F., S. F. Imam, A. K. Sarkar, Jagannath Sathu v. 

K. N. Wanchoo and F. C. Shah, FF. E NESNE Union of India. 

20th Fanuary, 1960. Writ Petition No. 170 of 1959. 


Preventive Detention Act (IV of 1950), section 3—Expression ‘ Foreign Powers’ con- 
strued—Constitution (Declaration As To Foreign State) Order. 


The Constitution (Declaration As To Foreign State) Order could not be 
brought into aid for the purposes of construing the expression foreign powers 
appearing in section 3 of the Preventive Detention Act. “This expression must 
be construed in ordinary way and according to its ordinary meaning.” 


sa N 13. 
` 
“On a correct interpretation of the meaning of the words, ‘ê the relations of 
India with foreign Powers”, we have no doubt that Pakistan must be regarded as 
a foreign power. . . It has sovereignty in matters of internal administration and 
external relations quite independent of and disconnected with the sovereignty of 
India.” a 
“ Member nations of the Commonwealth in their relations between each other 
and nations outside the Commonwealth, must be regarded as foreign powers and 
their affairs between them as foreign affairs.” 
R. S$. V. Mani, for Petitioner. 
C. K. Daphtary, Solicitor-General of India, for Respondent. 
GR.. ` —— ; Petition dismissed. 


[SupREME CourrT.] i 
S. K. Das, K. N. Wanchoo and -Alopi Prasad v. 


J. C. Shah, FF. Union of India. 
20th January, 1960. a gA © | Q.A. No: 693 of 1957. 


Contract Act (IX of 1872), section 222—Quantum meruli—Powers of the Arbitrators 
examined. 


Having regard to the terms of modified agreement between the parties the ap- 
pellants were not entitled to claim any amount from the respondent under section 
222 of the Indian Contract Act or on the basis of quantum meruit. Affiming the 
decision of the High Court the Supreme Court held that the award of the Arbitra- 
tors’ was rightly set aside. 


N. C. Chatterjee, S. K. Kapur, N. H. Hingorani and Ganpat Rai, Advocates, for 
Appellant. 


H. J. Umrigar and T. M. Sen,-Advocates, for Respondent. 


G.R. —— Appeal dismissed. 
[SupREME CourrT.] - x í A 

B. P. Sinha, C.F., P. B. Gajendragadkar, ; Superintendent, Central Prison, 

K. Subba Rao, K. C. Das Gupta and Fategarh v. Ram Manohar Lohia. 

' J. C. Shah, FF. Cr.A. No. 76 of 1956. 


- 21st January, 1960. 


U. P. Special Powers Act of 1932, section 3—Article 19(1) (a) of the Constitution. 

The section 3 of the U. P. Special Powers Act was inconsistent with the 
fundamental right of freedom of speech guaranteed under Article 19 (1).(a) of the 
Constitution. JE . 

“ We cannot accept the argument that instigation of a single individual not to 
pay tax or public dues is a spark which may in the long run ignite the-revolutionary 
movement destroying public order. - Fundamental rights cannot be controlled -on 
such hypothetical and imaginary- considerations.” 


K. L. Misra, Advocate-General, U. P., for Appellant. 
N. S. Bindra (Amicus Curiae), for Respondent. 


G.R. —— Appeal dismissed. 
[SUPREME CourrT.] 

S. J. Imam, J. L. Kapur and Champalal v. 
K. Subba Rao, F7. ; Mst. Samrathbai, 
21st January, 1960. C.A. No. 34 of 1956: 


Will—Construction—Adoption—Agréement to refer to arbitration. 


Affirming the decision of the High Court the Supreme Court held that the 
appellant does not get any right’ under the will unless he is adopted. The will 


r 


t4 , 
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having merged in the award of.the Arbitrators the Court held that the appellant 
gets no right in the property because he did not offer himself to be adopted by 
the respondent on the terms stated in the award. . 5 


C. B. Aggarwala with Ganpat Rai, for Appellant. 
S. K. Kapur and B. P. Maheshwari, for Respondent. 


G.R. ——— Appeal dismissed. 


Rajagopalan and Ramachandra Iyer, JJ. United Bleachers Limited, Mettupalayam, 
` ath December, 1959. ` Coimbatore Dt. v. State of Madras. 
T.R.C. Nos. 79 & 80 of 1957. 


- Madras General Sales Tax Act (IX of 1939), section 12-B (1) and rule 13-C (1) of the 
Madras General Sales Tax Rules—Proceedings relating to assessment years 1953-54 and 
1954-55—Assessment including the value (cost) of packing materials in a works contract. 


The Petitioners (United Bleachers Limited) were doing bleaching work for 
various mills and charged a consolidated rate for bleaching and packing the material 
and sending it back to the mills. The value of the packing materials was charged 
to sales-tax and this was questioned. The contention of the assessee was that 
there was no saleof the packing materials as such and that therefore those sales 
were not liable to be taxed as there was no intention to sell the same. 


Held? there was no sale of the packing material and the principal work was only 
bleaching and packing was incidental thereto and there was no sale express or im- 
plied of the packing material and therefore the value thereof was not assessable to 
sales-tax. 

(1950) 2 M.L.J. 449; 5 S.T.C. 354; 48.T.C. 129; 75.T.C. 26; 7 S.T.C. 
486 ; 5 S.T.C. 216; 9 S.T.C. 353 ; 9 S.T.C. 687, referred to. 


V. Tyagarajan for T. R. Srinivasa Iyer, for Appellant. 
The Government Pleader (K. Veeraswami), for Respondent. 


R.M. —_—— . Petitions allowed. 
Ramaswami and Ananthanarayanan, FF. Palani, In re. 
gth December, 1959. ` Crl. Appeal No. 309 of 1959. 


Penal Code (XLV of 1860), section 300, Exception I—Grave and sudden provo- 
cation—What is—Tests—When words alone could constitute such provocation. 


When words alone are relied upon as constituting the defence of grave and 
sudden provocation under Exception I of section 300 of the Penal Code, a certain 
degree of caution is necessary in the interests of justice. The test of normalcy, 
viz., how an ordinarily reasonable man would react under the circumstances, must 
be borne in mind as well as the social class and circumstances of the parties. 


T. Govindarajulu, for Appellant. 
The Public Prosecutor (P. S. Kailasam), for the State. 


R.M. Appeal dismissed. 


` I5 


\ 
(SupREME Court]. 
B. P. Sinha, C. J., P. B. Gajendragadkar, K. Subba Rao, M/s. J. V. Gokal & Co, v. 
K. C. Das Gupta and J. C. Shah, JF. Assistant Collector of S.T. 
25th January, 1960. (Inspection). 


Petition No. 33 of 1959. 
Constitution of India (1950), Article 286 (1) (b)—A sale in the course of import— 
Exemption from sale tax—Constitution Sixth Amendment Act, 1956. 


The property ‘in goods passed to the Government of India, when the shipping 
documents were delivered to them against payment. It followed that the sale of the 
goods by the petitioners to the Government of India took place when the goods were 
on the high seas. 


The sale in question must be held to have taken place in the course of the import 
into India and therefore, they would be exempted from sales tax under Article 286 (1) 
(b) of the Constitution. 
The order of the Assistant Collector of Sales Tax was therefore, set aside. 
Purushotamdas Tricum Das, for the Petitioner. 
A. V. Vishvanath Shastri, for the Respendents. 
. N. A. Palkiwala, for Interverier Nos, 1 to 3. 


CG. K. Daphtary, Solicitor-General of India for Intervener No. 4. 


G.R. i EGA . , Petition allowed. 

.  _[SupREME Court]. : , . l 
P. B. Gajendragadkar, K. Subba Rao and State of Bombay v. Hospital 
K. C. Das Gupta, FF. Mazdoor Sabha. 
29th January, 1960. — : C.A. No. 712 of 1957. 


Industrial Disputes Act (XIV of 1947)» Sections 25-F (b) and 25-H—Section 2 (j )— 
Applicability—Hospitals—If “industries.” 


On a plain reading of section 25-F (b) of the Industrial Disputes Act it was clear 
that the requirement prescribed by it was a condition precedent for the retrenchment 
of a workman. It was difficult to concede to the argument that when the section 
imposed in mandatory terms a condition precedent, non-compliance with the said 
condition would not render the impugned retrenchment invalid. 


“ We think that in construing the wide words used in section 2 (7) it would be 
erroneous to attach undue importance to attributes associated with business or trade 
in the popular mind in days gone by. In our opinion in deciding the question as to 
whether any activity is an undertaking under section 2 (j) the doctrine of pa pro 
quo’ “can have no application ”. 

- “Tt is the character of the activity which decides the question whether the acti- 
vity in question attracts the provisions of section 2 (j); who conducts the activity and 
‘whether it is conducted for profit or not, do not make a material difference. The 
manner in which the activity is organized or arranged, the condition of the co-opera- 
tion between employer and employee necessary for its success and its object to render 
material service to the community are distinctive of activities to which section 2 ( J) 
applies.” 

Applying these tests the Supreme Court held that the High Court of Bombay 
was right in holding that hospitals were an industry and retrenchment therein was 
governed by the provisions of the Industrial Disputes Act. 


C: K. Daphtary, Solicitor General of India for Appellants. 
K. R: Chaudhary, for Respondents. 


Ld G.R. wD roor Appeal dismissed, 
M-NRG cae 
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[SUPREME Court]. 
P. B. Gajendragadkar and K. C. Das Gupta, JJ. Petlad Turkey Red Dye Works v. 


grd February, 1960. Dye Chemical Workers Union. 
, C.A. No. 258 of 1958. 
Industrial dispute—Working capital—Proof—Evidentiary value of the balance sheet. 
The written statement filed before the Tribunal and thé figures in the balance 
sheet were not evidence of the fact that the amounts in question had been used as 
working capital, but only showed that such a statement had been made. The 
contention of tne appellant was accordingly rejected. 
I. M. Nanawati, S. N. Andley and F. B. Dadachandji, for Appellant. 
B. K. B. Naidu, for Respondents. 
I. N. Shroff, for Intervener, 


G.R. — Appeal dismissed. 
Rajagopalan and Balakrishna Ayyar, FF. Harihara Muthu v. Rani Subbalakshmi 
Ist October, 1959. Nachiar. 


C.R.P. No. 1798 of 1958. 


Madras Estates Supplementary Act (XXX of 1956), section 11—Trangfer of sults and 
proceedings from civil Court ta the special tribunal—Scope of —Composite suits—Procedure. 

Having regard to the general scheme of the Madras Estates Supplementary 
Act, 1956, and reading it as a whole it would appear that the question whether a 
particular area formed part of an estate or whether they are minor inam lands wouid 
have to be decided by the tribunal set up under section 5 of the Act. The wording of 
section 11 of the Act is so comprehensive that all proceedings in which such questions 
arise for determination shall be transferred to the appropriate tribunal for the deter- 
mination of such question. The jurisdiction of the tribunal is not restricted only 
to cases involving the implementation of the Madras Estates Land (Reduction of 
Rent) Act, 1947, or the Madras Estates Land (Abolition and Conversion into Ryot- 
wari) Act, 1948. 

It is no doubt true that the tribunal constituted under the Act is not competent 
to decide.civil suits in which such questions are involved. But section 11 of the Act 
makes it clear that the transfer of such suits to the tribunal is only for the limited 
purpose of determining the question whether any particular area is or was an 
estate or inam estate.’ It cannot decide any other issue raised in the suit. In such 
cases, after determination of such issues by the tribunal the suit will have to be 
re-transferred to the Civil Court. 

C.R.P. No. 168 of 1958 and C.R.P. No. 1657 of 1957, overruled. 

D. Ramaswami Ayyangar and P. R. Varadarajan, for Petitioners. 

T. R. Ramachandran, for Respondents. 

The Government Pleader (K. Veeraswami) for Petitioner secking to be inpleaded 
as party. 

R.M. —— Orders accordingly. 
Rajagopala Ayyangar, F. ` Muthuswami v. State of Madras. 
Ist October, 1959. - W.P. No. 939 of 1957. 


Madras Land Revenue Surcharge Act (XIX of 1954), section 3—Liability to pay sur- 
charge—How computed in case of joint pattadars. 


Where properties are owned by several persons as tenants in common ynder a 
joint patta, the share of the land revenue attributable to each of them according to 
their respective share should be taken into account to determine the question whe- 
ther the person would be liable to pay the surcharge under section 3 of the- Madras 
Land Revenue Surcharge Act, 1954. Common enjoyment in the sense of enjoyment 
of undivided shares is not a criterion to determine the total of land revenue payable 
for purposes of surcharge under the Act. 

S. Thyagaraja Ayyar, for Petitioner. 

The Additional Government Pleader (M. M. Ismail), for Respondent. 


R.M. Petition allowed.» 
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Rajagopalan and Ramachandra Iyer, JJ. Employees’ State Insurance Company 


13th October, 1959. v. ee ana 
L.P.A. No. 128 of 1958. 


Employees State Insurance Act (XXXIV of 1948), sectlon 2 (12)—Factory—What is— 
Cinema Studio—If factory— Tests. 

Interpretation of Statutes—Definition of factory in Employee’s State Insurance Act—If 
could be interpreted in the light of the definition in the Factories Act. 

A factory within the meaning of section 2(12) of the Employee’s State Insurance 
Act is any physical area in any part of which a manufacturing process is carried on. 

Where within the same premises or compound a number of departments are 
situate and the departments are engaged in the work in connection with or incidental 
to a manufacturing process of the factory, they would prima facie all form part of 
the factory. 

The general rule of interpretation of Statutes is that the meaning and, scope of 
the words occurring in one Statute or judicial decision thereon cannot be used for the 
interpretation of another statute enacted with a different object or for a different 
purpose. This rule however may not apply where the statutes are pari materia (viz.) 
related in such a way as to form a system of code or legislation. The Factories Act 
and the Employees’ State Insurance Act are not so related to each other though both 
of them are intended to benefit the wage earners. The Factories Act is intended to 
regulate the labour and working conditions of the factory employees as such mainly 
from the standpoint of the health and safety of the workers. Having regard to the 
object of the legislation it is reasonable to hold that distinct portions of a factory which 
are purely clerical establishments, the employees wherein would’ not be exposed to 
the dangers and risks of a factory worker, would be outside the purview of the legis- 
lation. 

The object and scope of the Employees’ State Insurance Act is wider and more 
comprehensive. Itis a piece of social security legislation which covers a larger class 
of employees than legislations such as Factories Act or Workmen’s Compensation Act. 
The term ‘Employee’ in the Act includes within its scope even clerical labour and 
part time workers and apprentices. Hence the term ‘factory’ in the Act should have 
a wider interpretation than that in the Factories Act. 

The scope of the term ‘factory’ in the Act and the application of the Act.cannot 
be decided on the basis of what the employer does, either for the sake of efficiency 
or convenience, by dividing a factory into various departments. Provided the statu- 
tory requirements of the number of persons employed and the carrying on of a manu- 
facturing process with the aid of power in any part of a premises are satisfied, any 
premises (viz.), a geograptical area within a defined boundary, would come within 
the scope of the Act. It is not necessary that all the twenty persons (the statutory 
minimum) should be working in the same section or department nor need a 
premises be a single building to satisfy the definition of a factory under the Act. 

The Government Pleader (K. Veeraswami), for Appellant. 

V. C. Gopalaratnam and L. V. Krishnaswami, for Respondent. 


R.M. > —— 5 Appeal allowed. 
Somasundaram, J. Thiruvenkataswami v. R.D.O. Coimbatore. 
27th October, 1959. Crl. Rev. Case No. 313 of 1959. 


Crl. Rev. Pet. No. 301 of 1959. 
Penal Code (XLV of 1860), section 173—Refusal to receive a summons—If an offence. 
The gist of an offence under section 173 of the Penal Code consists in inten- 
tionally preventing the serving of a summons, etc., as mentioned in the section. A 
mere refusal to receive a summons, etc., is not an offence punishable under section 
173 of the Code. 
I.L.R. 5 Mad. 199, referred. 
K. Narayanaswami Mudaliar, R. Rajagopalan and T. S. Ramaswamy, for Petitioner. 
The Public Prosecutor (P. S. Kailasam), for State. 


RM. - Conviction set aside. 
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Ramachandra Iyer, F. Abdul Khader v. Assistant Collector of 
` 28th October, 1959. Central Excise, Coimbatore. 


W.P. No. 640 of 1959. 

Central Excise and Salt Act (I of 1944), section 2 (k) and Central Excise Rules, rule 
40—Wholesale purchaser—If includes a Commission Agent. 
`- While section 2 (k) of the Central Excise Act defines a ‘ whole sale dealer’ 
the term ‘ whole sale purchaser’ occurring in rule 40 of the Central Excise Rules 
is not defined either in the Act or the Rules. A commission agent who gets goods 
from his principal and sells them, would not be liable to pay the duty under rule 
40 and in such cases the principal alone would be liable to be proceeded against. 

M. R. M. Abdul Karim, for Petitioner. 

The Additional Government Pleader (M. M.. Ismail), for: Respondent. 


R.M. — Rule absolute. 


Ramaswami and Ananthanarayanan, J7. - - Paul Verghese & Co. Ltd. v. 
29th October, 1959. i . Dhanaliwala. 

: . L.P.A. No. 23 of 1956. 
Madras Buildings Lease and Rent Control Act (XXV of 1949), section 6 (1) (b)— 
Refund of excess rent—How computed—Nature of the claim under—Limitation for action. 


__ The period of one year specified in the proviso to section 6 (1) (b) of the Madras 
Buildings (Lease and Rent Control) Act, 1949, relating to refúnd of excess rent, 
must commence from the date of the original order of the Rent Controller fixing 
the fair rent and any order of the appellate authority in this regard will date back to 
the order of the Rent Controller. 

A suit for recovery of the excess rent as per the proviso will also be a proceeding 
instituted under the Act and is not an independent action under the general law. 
It is‘only an enforcement of a right declared under the Act. Both from the language 
of thé proviso itself and from the express provision in section 20 of the amending 
Act (VII of 1951) the proviso would apply retrospectively to all cases of claims for 
refund which were pending on the date of amending Act and not merely to cases 


arising after the. said date. 


Messrs. Albuquerque and Verghese, for Appellant. 
G. R. Jagadisan and T. R.. Ramachandran, for Respondent. 


RM. . —— l Orders accordingly. 
Balakrishna Ayyar and Subrahmanyam, FF. ' Arumainayagam v' 
grd November, 1959. E ' Chokkalingam. 
. Appeal No. 276 of 1955 and Appeal 
No. 29 of 1957. 
Hindu Law of Inheritance (Amendment) Act (II of 1929), section 2—Applicabiliiy— 
Management of charities which the deceased was managing—Íf property. . 
Sub-section (2) of section 1 of the Hindu Law of Inheritance (Amendment) Act, 
1929, does not impose any condition that the property in regard to which the order 
of inheritance is laid down under the Act should be of such kind that the prepositus 
had a personal or beneficial interest in it. The heirs enumerated in the Act would 
inherit all the properties of the prepositus including those such ‘as the right 
to manage charities. There could not be one set of heirs for the properties in which 
the prepositus had a personal and beneficial interest and another set in respect of 
property in which he had no such interest. 
(1944) 1 M.L.J. 70 and (1945) 1 M.L.J. 108 referred and explained. 
64 L.W. 60 referred. 


T. S. Kuppuswami Ayyar, for Appellant and R. Gopalaswami Ayyangar and 
R. Ekambaram, for Respondents in Appeal No. 276 of 1955. = 

R. Ekambaram, for Appellants and R. Gopalaswami Ayyangar, K. S. Naidu and 
R. Krishnamurthi, for Respondents in Appeal No. 29 of 1957. 


. RM. , ere Appeal allowed, 


Ig 


Ramaswami and Ananthanarayanan, JF. Sankaranarayanan v. Lakshmi. 
` 16th November, 1959. A.No. 462 of 1955. 

Hindu Adoption and Maintenance Act (LXXVIII of 1956), section 25—Variation of 
quantum of maintenance—Scope of. - 

- Practice—Decree for maintenance—Subsequent suit for enhanced maintenance—Enhance- 
meni—From what date could be allowed. . 

‘In claims for maintenance a Court has ample jurisdiction to grant enhanced 
maintenance in view of changed circumstances and it is this principle that is now 
statutorily recognised in section 25 of the Hindu Adoption and Maintenance Act, 
1956. Unless a decree for maintenance provides on the face of it a machinery for 
its own alteration, variation of the quantum of maintenance can be obtained only 
by a separate suit. In such a suit the Court has power to grant enhanced 
maintenance from the date of demand. It cannot be said that the Court has no 
power to grant increased maintenance prior to the date of the suit for variation. 
<. R. Ramamurthy Ayyar and R. Ramachandran, for Appellants in Appeal No. 462 
of 1955 and Respondents 2 to 4 in Appeal No. 492 of 1955. 

P. N. Appuswami and T. R. Sundaram for Respondent in Appeal No. 462 of 
of 1955 and Appellant in Appeal No. 492 of 1955. ies 

P. S. Chandrasekhara Ayyar and P. S. Ramachandran, for 2nd and grd Respondent 
in Appeal No. 462 of 1955 and 5th and 6th Respondent in Appeal No. 492 of 1955. 

R.M. — i Appeal allowed. 

Rajagopala Ayyangar, F. Mahadeva Mudaliar v. 
16th November, 1959. Commissioner, H.R.& C.E., Madras. 
W.P. No. 361 of 1959. 

Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 53 
(2) (3)—Interim arrangement for the administration of a math—Claims of disciples of the 
math—Failure to consider—Effeci on the order of the Board. Í 

The provisions of section 53 (3) of the Madras Hindu Religious and Charitable 
Endowments Act, 1951 is mandatory and the Commissioner is bound to take into 
consideration the claims of the disciples of the math, if any, while making an interim 
arrangement for the management of a math under section 53 (2) of the Act. An 
order appointing an outsider for the interim management of a math, while disciples 
of the math were available and who were not in any way disqualified, will be in 
contravention of the mandatory provisions ‘of section 53 (3) of the Act. 

R. Sundaralingam, for Petitioner. 

The Additional Government Pleader (M. M. Ismail), for Respondent. 

R.M. — Rule absolute, 
Balakrishna Ayyar and Subrahmanyam, FF. Narayanaswami v. Renuka Devi. 

17th November, 1959. ` Appeal No. 75 of 1956: 

Madras Buildings (Lease and Rent Control) Act (XXV of 1949), sections 9 and 12-B 
—Execution of order of eviction—Removal of obstruction proceedings—Nature of—Finality 
of order—Suit to set aside summary order—Maintainability—Applicability of the provisions 
of Civil Procedure Code to execution proceedings under Rent Control Act. toes 

Though a Controller who passes an order of eviction under section 7 of. the 
Madras Buildings (Lease-and Rent Control) Act, 1949, is not a civil Court, when 
once such an order is before a civil Court in execution the provisions of the Code 
of Civil Procedure relating to execution would apply to such proceedings in exe- 
cution except to the extent to which such procedure is modified by any express pro- 
visions of the Rent Control Act. 

Having regard to the limited object and scope of the orders under the Madras 
Buildings (Lease and Rent Control) Act, 1949, the proviso to section g of the Act 
expressly bars an appeal under section 47 of the Civil Procedure Code in matters 
relating to execution of such orders. But in regard to orders passed in proceeding 
under Order 21, rules 97 to 103 of the Code the procedure is not in any way modi- 
fied and a suit to set aside a summary order in execution under the Act is main- 
tainable under Order 21, rule 103 of the Code. 

K. S. Ramabadra Ayyar, for Appellants. 


T. R. Srinivasa Ayyangar, for 1st Respondent. 


R.M. Appeal dismissed. 
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Rajagopala Ayyangar, 7. Railway Employees’ Co-operative Society, Ltd.. 
gth December, 1959. Madras v. Labour Court, Madras. 
W.P. No. 648 of-1959. 

Industrial Disputes Act (XIV of 1947), section 33-C (2)}— Jurisdiction of tribunal under 
—Scope and extent o ‘Benefits claimed by workmen outside the Industrial Disputes Act— 
If could be evaluated in money. 

The jurisdiction of a tribunal or of a labour Court under section 33-C (2) of the 
Industrial Disputes Act extends to the computation in terms of money not merely all 
benefits which workmen are entitled to receive from the employer under a settlement 
or award under the Industrial Disputes Act, but also to any benefit to which they 
might be entitled to in their character as workmen under contract or by. virtue of any 
other enactment such as the Shops and Establishments Act. 

G. Vasantha Pai and D. Padmanabha Pai, for Petitioner. 

` K. V. Sankaran and S. Ramaswami, for Respondent. 

R.M. —_——— Petition dismissed. 

Rajagopala Ayyangar, J. Columbia Films of India Ltd. v. 
gth December, 1959. Commissioner, Corporation of Madras. 
W.P. Nos. 772 to 774 of. 1959. 

Madras City Municipal Act (IV of 1919), section 110 and Schedule IV, Part II, rule 7 
—Proviso—Effect of. , - 

The proviso to rule 7 of Part II, Schedule IV of the Madras City Municipal Act 
relating to the levy of tax on companies whose head office is outside the city, is design- 
ed as a concession to the assessee and to afford relief against the hardship which an 
assessment on the basis of paid up capital might involve in cases where the business 
carried on within the city by a company, whose principal office is outside the city, is 
only nominal. The proviso is not intended to be an alternative method of assess- 
ment which the municipality could resort to at its option. 

V. C. Gopalaratnam and L. V. Krishnaswamy Ayyar, for Petitioner. 

T. Chengalvarayan, for Respondent. . 

R.M. = 3 Rule absolute. 
Rajagopala Ayyangar, J. McKenzies Ltd. v. Labour Court, Madras. 

oth December, 1959. W.P. No. 454 of 1958. 

Industrial Disputes Act (XIV of 19417)» section 25-FFF—Closure of an establishmeni— 
What amounts to. F ' 

In order to constitute a closure of an establishment. within the meaning of sec- 
tion 25-FFF of the Industrial Disputes Act, it should be æ complete closure in the 
sense that there is no work remaining to be done after the termination of the employ- 
ment of the workmen. Even if the work is continued in order to complete the work 
already undertaken it will not be a closure. 

S. V. B. Row and K. Srinivasan, for Petitioner. 

B. Lakshminarayana Reddi, for Respondent. 


R.M. Petition dismissed. 


Subramanyam, F. Mohd. Badsha v. Doraiswami. 
11th December, 1959. A.A.A.O. No. 80 of 1958. 
Madras Cultivating Tenants Protection Act (XXV of 1955), sections 4 and 6 and 6-A— 
Power of Civil Court to order restitution before transferring a suit or proceedings to the 
Revenue Court. 
Section 6-A of the Madras Cultivating Tenants Protection Act does not by 
itself effect an automatic transfer of the suits referred to therein from the civil Court 
to that of the Revenue Divisional Officer without an order of transfer being made 
by the civil Gourt on whose file such suits or proceedings are pending. Hence where 
a suit or proceeding is pending on the file of a civil Court it is open to that Court to 
make an order for restitution to possession to the aggrieved party before transferring 
the suit to the Revenue Divisional Officer under section 6-A of the Act and sections 
d 6 of the Act will not bar the civil Court from making such an order. 


T. Krishnaswami Axyangar, for Appellant. 


V. V. Raghavan, for Respondent. 
R.M. A i Appeal dismissed. 
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Rajamannar, C.F. and Basheer Ahmed Sayeed, J.- R.D.Ó., Salem v. Rrishnainurthi. 
25th November, 1959. W.A. No. 62 of 1957. 

Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 3—Order 
allotting a house to Government servant already in possession of a residence—If invalid—Notice 
of requisition—Form of. 

Subsection (3) of section 3 of the Madras Buildings (Lease and Rent Control) 
Act, 1949, does not state as to when and in what circumstances the State Govern- 
ment or the authorised officer would be justified in intimating to the landlord that 
a building is required for the purposes mentioned in that section. Hence barring 
cases of mala fides it is not open to a Court to say that an order of requisition under 
the section was not justified. There is no limitation imposed under the Act that 
an order of requisition of a building could be made-for the occupation of a Govern- 
ment servant only if the concerned officer was not in possessicn of a house already.. 
So long as a building is required bona fide for the occupation of a Government ser- 
vant the authorised .officer is justified in making a requisition and it is not, the 
province of a Court to investigate or hold whether in any particular case the officer 
was justified in making the requisition. - 


A notice of requisition under the section should however expressly intimate 
to the landlord the purpose for which the building is required. Further sub-section 
(3) of secticn 3 contemplates only one order requisitioning a building for any of the 
purposes mentioned therein and the authorised officer is not entitled to make a` 
series of orders without any reference to the period of ten days specified. Where 
there is no effective or valid order passed within the period of ten days, no such 
order could be passed after the expiry of the period under section: 3 (3) of the Act. 


The Additional Government Pleader (M, M. Ismail), for Appellant. 
R. Ramamurthi Ayyar, for Respondent. 


R.M. — Appeal dismissed. 
Subrahmanyam, F. Manonmani Ammal v. Lakshmanan Chettiar.. 
Ist December, 1959. C.R.P. No. 1612 of 1959. 


Civil Procedure Code (V of 1908), section 146 and Order 34, rule 5—Purchaser of 
morigaged property during the pendency of a suit to enforce the mortgage—If could meke a 
deposit under. 

Order 34, rule 5 of the Code of Civil Procedure read with section 146 
of the Code would enable a purchaser of the hypctheca, from the defendant during 
the pendency of a suit to enforce the mortgage, to make a deposit of the money as 
provided under the rule,though a person who does not derive+title from the judgment- 
debtor cannot claim the benefit of the said rule. g ; 

G. R. Fagadisan and T. S. Srinivasan, for Petitioner. 


R.M. : —— Petition dismissed. 
Ramaswami and Ananthanarayanan, FF. Venugopal v. T.U.C.S., Ltd. - 
grd December, 1959. C.C.A. No. 52 of 1956. 


Civil Procedure Code (V of 1908), Order 9, rule 8—Suit dismissed for default— 
Conditional order of restoration—Default clause—Effect of. a 

Where a Court passes an order under Order 9, rule 8, Civil Procedure Code, 
directing the restoration of a suit.dismissed for default on condition of payment of 
costs to the opposite party ‘before a specified date and provides that in default of 
such payment the application will stand dismissed the Court no longer remains seized 
of the application but becomes functus officio. i 

A.I.R. 1956 Ail? 477, referred. 

T. R. Venkataraman and T. R. Sangameswaran, for Appellant.  * 

B:-V. Viswanatha Ayyar, for Respondents. : 


R.M. ———— Appeal dismissed. 
M-NRC l 
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Rajamannar, Č. F. and Ganapatia Pillai, J. _B. & Ċ. Company Ltd., Madras’ 
: 21st January, 1960. f : v. Industrial Tribunal, Madras. 
S.C.M. P. No. 137 of 1959. 


` Constitution of India (1950), Article 133 (1) (c)—Leave to appeal to Supreme Court— 
Constderations—Granting conditional leave that the cost of appeal should be borne by one 
party in any event—Propriety. ’ 

Except with the consent of parties it is not open to the High Court.in granting 
leave to appeal to Supreme Court under Article 133 (1) (c) of the Constitution to 
make an order that leave will be granted on condition that the costs of the appeal 
should be borne by one of the parties in any event. But in a case where it is in the 
discretion of the High Court to certify that a case is a fit one for appeal it will not be 
improper for the Court to consider whether the question involved is equally im- 
portant to both sides to warrant the Court to put the respondents to the expenses of 
an appeal to the Supreme Court. Though a point may be of general importance 
it may not be of surficient importance to the proposed respondent to warrant the 
expenses of an appeal and in such cases it is open to the High Court to refuse leave: 
unless the applicant seeking such leave is willing to bear the costs of the appeal in 
any event. z : i 

44 M.L.J. 217 (F.B.), followed. .. Re 

Messrs, King ‘and Partridge, for Petitioner, _ - 

S. Mohan Kumaramangalam, for _Respondent. 

RM. i — >. Petition dismissed. 


Rajamannar C.J. and Basheer Ahmad Sayeed, F. 


O. M. Prakash Gupta v. 
grd February, 1960. 


. Commissioner of Police, Madras. 
W.A. No. 151 of 1959 and others. 


_ Madras Cinemas Regulation Rules (1957), rule 13— Lawful possession of the site, 
_building and equipment’—What amounts to—Tenant holding over against the desire of the: 
landlord—If in lawful possesston—Decision of: licensing authority—When could be 
questioned in civil Court. ; 


Constitution of India (1950), Article 226—Licensing of premìises—Decision of Licensing ' 
authority that he is not satisfizd about the applicant's possession of the premises—-When could 
be questioned. ; : 


A lessee in possession of a premises, the lease in whose favour has expired, and 
who is not entitled’ to any protection under the Madras Buildings (Lease and Rent 
Control) Act, 1949, is one who is not legally entitled to be in possession though it 
may be that he cannot be ousted from the premises without recourse to a- Court of 
law. . Where the licensing authority under the Madras Cinemas Regulation Act, 
1957, is not satisfied that the applicant for license is in lawful possession of the building 
within the meaning of rule rg of the Madras Cinemas Regulation Rules, 1957, he: 
can refuse to grant the licence. Barring exceptional cases of prima facie perverse:orders 
of refusal it is not within the province of the High Court under Article 226 of the 
Constitution to examine the correctness of the view taken by the licensing authority 
whether the applicant is in lawful possession of the premises, equipment, etc. Unless 
it is established that the licensing authority is compelled by any statutory provision, 
to grantor renew- the license .no writ, of mandamus could lie in that regard. ` ' 

SOUR WE! Séshadri; ‘for Appellant. - : rie as oa 

The Advocate-General (V. K. Tiruvenkatachari), N. C..Raghavachari, N..S. Vara- 
dachari and The Additional Government Pleader, (M. M; Ismail), for Respondents. 

RM. . * PORN TO a t ays oU a Appeal dismissed, 
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[Supreme CourT.] 


P. B. Gajendragadkar, K. Subba Rao S. S. Light Rly., Co., Ltd. 2 
and K. C. Das Gupta, FF. Upper Doab Sugar Mills Ltd, 
gth February, 1960. -© x C.A. No. 347 of 1957. 


Railways Act (IX of 1890), section 3g2— Jurisdiction of ‘the Tribunal to investigate. 


The Railway Rates Tribunal had no jurisdiction to investigate the reasonable- 
ness or otherwise of the increase in terminal charges made by the Company for 
carrying sugarcane for the Upper Doab Sugar Mills Ltd., Shamli (U.P.). 

“ Terminal charges ” were leviable and the charges of Rs. 4-69 sought to be 
levied by. the Railway Administration in addition to the charges for carriage was 
“ terminal charges ” within the ‘meaning of the Railways Act. The proposed levy 
being in accordance with the Government notification under section 32 of the 


Railways Act was nothing more- than the application of „standardized, terminal 
charges. 


H: N. Sanyal, (Additional Solicitor-General of India); for Appena: 
N. C. Chatierjee, for Respondent No. 1. 
B. K. Khanna, for Respondent No. 2. 


G.R. l — Appeal allowed. 
[SUPREME Courr.] ; 
P. B. Gajendragadkar, K. Subba Rao and Kundan Sugar Mills v.. Ziauddin. 
- - K. G. Das Gupta, FF. : 
© gth February, 1960. C.A. No. 136 of 1958. 


Industrial Disputes Act (XIV of 1947)—The transfer of employees from one Mull to 
another Mill—Right of the Management—Dzsmissal on disobediance of order by the workmen. 
The two factories were distinct and independent concerns, though owned by 
the same employer. It was not a condition of service of employment of the-workmen, 


either express or implied, that the employer -had the right to transfer them to a new 
concern. 


Upholding the order of the Labour Appellate Tribunal the Supreme Court 
directed the re-instatement of four workmen who had been dismissed by the appel- 
lant from service on the ground that they had disobeyed the order of transfer to a 
new factory started by the appellant. 

R. L. Anand, for Appellant. 

` B. D. Sharma, for Respondents Nos. 1 to 5. 
_C. P. Lall and D. N. Dixit, for Respondent No. 6. 


~G.R. . — l Appeal gamme 
[SupREME Court.] on f 

P. B. Gajendragadkar, K. Subba Rao -~ Nagpur ooi v. Employees. 

` -and K. C. Das Gupta, FF. C.A. Nos. 143 and 144 of 1959 and 545 of 1958. 


Toth-February, 1960. 

Industrial Disputes—C. P. & Berar Disputes.. Settlement Act, 194.7—Vires of Act— 
Section 214—Definition of * Industry °—CGity of Nagpur Corporation Act, 1948. 

Following earlier. decisions in (1953) 1.M.L.J. 195 : (1953) S.C.J. 19: 1953 
S.C.R. 302 and (1957) S.C.J. 95 : 1957 S.C.R. 33, the Court held that the CG. P. & 
Bihar Disputes Settlements Act is not invalid, as it was in pith and substance a law 
n respect of industrial and labour disputes and conservancy services rendered by 
the Municipality was an industry and the disputes between the Municipality and 
the’ employees of the conservancy department was an Industrial Dispute within the 
-meaning of the Disputes Settlement Act. : 

C. B. Aggarwala, for Appellants in‘all the appeals. 

A. V. V. Shasiri for Respondents 1 and 2 in all-appeals. 

H.R. Khanna, for SEPPE No. 3 in C.A. No. 144 of 1959. 


GR. : ——_. ae Appeals dismissed, 
M—N:R Ç f 8 o 7 
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[Supreme Court.] . ` ' 
P. B. Gajendragadkar, K. Subba Rao Rohtas Sugar Mills v. Workmen. 
and K. C. Das Gupta, FF. ; ‘CA. Nos. 717-742 of 1957. 


i2th - February, 1960. 
Industrial Disputes Act (XIV of 194:7)—Unskilled workers. 


In the Court’s opinion, for alleviating the distress of unskilled workmen in the 
sugar factories concerned, it would be better if their wage structure was raised, 
keeping an eye on the fact of their unemployment for a part of the off-season at 
least than to pay a retaining allowance for the entire off-season. i 


‘ We have no doubt that such a claim will be sympathetically considered by 
the wage board, especially as the employers have, through their counsel, recognized 
before us the’ reasonableness of their claim.” ~- 

A. B. N. Sinha, for Appellants in all appeals. 

L. K. Jha, for Respondents Nos. 1, 4, 5, 7; 8, 10, 14, 15, 21, 24,26 to go. + - 

P. K. Chatterjee, for Respondents Nos. 6, 9, 12, 17, 20, 22, 23, 25, 31 & 32. 

L. K. Jha, for Intervener. š 


G.R. = Order accordingly. 
‘[Supreme Covurt.] j 
S. K. Das, A. K. Sarkar Sm. Nagendra Bala Mitra v. 
and M. Hidayatullah, FF. Sunil Chandra Roy. 
12th February, 1960. Cr. A. No. 170 of 1956, 


Criminal Trial—Verdict of jury—Misdirection on question of law or fact in the charge 
to the jury. i ' 

-By Majority —Court could not find any trace of a double standard, or of serious 
misdirection, on any question of law or fact in the charge to the jury. The verdict 
of not guilty, although by majority, but accepted by the trial Court and upheld by 
the High Court should not be set aside. , 

Purshottamdas Tricumdas, for Appellants. : 

‘N.C. Chatterjee and R. L. Anand, for Respondent. 

A. C. Mitra, for. Respondent No. 2. a 


Appeal dismissed. ` 


G.R. ae 
{Supreme Courr.] : 
S. K. Das, J. L. Kapur and C.1.T. Bombay, v. 
M. Hidayatullah, FJ. ; “-* |, Chandulal Keshavlal & Co.. 
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17th February, 1960. C.A. No, 167 of 1958. 
` Income-tax Act (XI of 1922), section 1o—Deductible allowance—Question of fact— 
Appellate Tribunal—Furisdiction of—Interference. ` i ' 

‘Tt was a question of fact in each case whether any amount which was claimed 
as a deductible allowance had been sperit wholly and exclusively for the purpose of 
the business of the assessee. The decision of such a question of fact was for the 
Income:tax Appellate Tribunal. and since:the Tribunal had arrived at such a 
conclusion, the finding could not be disturbed. ; A : 
C. K.-Daphtary, Solicitor-General of India, for Appellant. 
N. A. Palkiwala, for Respondent. .: . : ; R 
GR. ` PS ee ays «(Sets -~ Appeal - dismissed. 


, [SUPREME Court.] l 
P. B. Gajendragadkar, K. Subba Rao _ Tinnevelly-Tuticorin Elec. Supply Co. v, 
and K. C. Das Gupta, FF. oo. . Workmen. 


gend February, 1960. : oe -> f C.A. No. 23 of 1958 
Industrial Disputes Act (XIV of 1947)—Eleciricity Act (IX of 1910)—Bonus—Full 
Bench formula. ae 4 eas ON a Re 
“ Just as the problem of wage structure has to be solved in the case of electricity 
concerns apart from the provisions of the Electricity Aci and in the light of the rele- 
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vant industrial principles, so must the problem of bonus be resolved in like manner. 
There is really no conflict between the Act and the principles of industrial adjudi- 
cation. In fact they cover different fields and their relevance and validity is beyond 
question in their respective fields”. = < 

The Labour Appellate Tribunal was right in coming to the conclusion that the 
claim for bonus by the workmen must be governed by the Full Bench formula. The 
amount paid by way of bonus was an expenditure admissible under the Indian 
Electricity Act. : 


A. V. V. Shastri, for Appellant. 
T. S. Venkataraman, for Respondents. 


G.R. — Appeal dismissed. 
[SUPREME CourT.] 
B. P. Sinha, C.F., S. J. Imam, Balwant Singh v. 
_ A. K. Sarkar, K. N. Wanchoo Lakshminarayanan. 
and F. C. Shah, FF. 
23rd February, 1960. G.A. No. 411 of 1959. 


Representation of People Act (XLII of 1951)—Full particulars of corrupt practice— 
Necessity—Providing conveyance to voters—Corrypt practice. 


Hiring of vehicles for procuring conveyance for voters to polling booth was a 
corrupt practice. Insistence upon full particulars of corrupt practices was undoub- 
tedly of paramount importance in the trial of an election petition and the appellate 
Court may be justified in setting aside the judgment of the Election Tribunal if 
it is satisfied that the absence of the full particulars had caused material prejudice. 
Therefore on merits of the case the Supreme Court upheld the decision of the High 
Court that the appellant had committed corrupt practice and declared his election 
void. 

L. K. Jha with Rama Reddy, for Appellant. 

G. S. Pathak with P. C. Aggarwala and R. Patnaik, for Respondent. 


G.R. —— Appeal dismissed. 
[SUPREME Court] Peg 
B. P. Sinha, C.F., S.J. Imam, - State of Madhya Pradesh v. 
A. K. Sarkar, K. N. Wanchoo and ~~ Moradhwaj Singh. 
F. C. Shah, FF. 
24th February, 1960. . _ Q.A. Nos. 40-110 of 1955. 


Vindhya Pradesh Abolition of Fagirs and Land Reforms Act, 1952, sections 22, 37 and 
clause 4. of the Schedule to the Act—Article 14. of the Constitution of India (1950)—Section 9 
of the Civil Procedure Code (V of 1908). a , 

“ It was not possible to infer that the Vindhya Predesh Abolition of Jagirs and 
Land Reforms Act, 1952, was a colourable piece of legislation. Furthermore no 
discrimination could result from it.” f 


Clause 4 of the Schedule to the Vindhya Pradesh Abolition of Jagirs and Land 
Reforms Act, which provides for the method of computing compensation, could not 
be declared, in the circumstances, as depriving the jagirdars of their proprietary 
interest. ‘It cannot be said that this clause provided for taking land from the 
jagirdars without paying any compensation.” 

It was not proper for the Judicial Commissioner to ascribe motives to the 
legislature, such as by saying that “‘the provisions were made to create inconvenience 
to a class whom the legislature did not like.” 


The Supreme Court held that sections 22 and 37 of the Act and clause (4) of 
the Schedule to the’ Act were valid and constitutional, aw eo * 
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C. K. Daphtary, Solicitor-General of India, for Appellants in Q. As. Nos. 40 
to 109 of 1955 and for Respondent State in Q.A. No. 110 of 1955. 
K. B. Asthana, S. N. Andley and F. B. Dadachanji, for Respondents -and for 
Appellant in C.A, No. roo. 
“GR. —— Appeals 40 to 109 allowed and Appeal 
No. 110 dismissed. 
[SUPREME CouRT] 


B. P. Sinha, C.F., S. J. Imam, Mohd. Dastagir v. 
A. K. Sarkar, K. N. Wanchoo, and State of Madras. 
J. C. Shah, FF. Cr. A. No. 137 of 1957. 


26th February, 1960. 


Constitution of India (1950), Articles 20 and 22—High Court’s power to interfere with 
the acquittal. 

The facts of the present case did not show that the appellant was-compelled to 
produce the currency notes and there had not been any violation of the provisions. 
The reasons given by the trial Court for disbelieving the evidence of the Deputy 
Superintendent of Police were perverse and the High Court was fully justified in 
setting aside his decision. 

C. B. Aggarwala, for Appellant. : 

R. Ganpathy Aiyar, for ' Respondent. 

C. K. Daphtary, Solicitor-General of India, for the Intervener. 


A 


G.R. —— Appeal dismissed. 
l [SupReME Court.] 
B.P. Sinha, CF. S. J. Imam and - Rabari Ghela Jadav 2. 
J.C. Shah, Fh. State of Bombay. 
26th February, 1960. i Cr. A. No. 14 of 1959. 
Criminal Procedure Code (V of 1898), sections 421 and 422—Scope—High Court’s 
powers. 


Under sections 421 and 422 of the Criminal Procedure Code the High Court 
is given powers to dismiss an appeal summarily, or alternatively to admit it and give 
notice to the parties and to the State. Where an appeal is not dismissed summarily 
then the High Court must proceed to hear the full appeal and it has no power to 
dismiss it summarily in part and hear the remaining issues. 

“ The form of the order admitting the appeal in the instant case was invalid 
and the appellant could have insisted that since the appeal had not been summarily 
dismissed, the High Court should hear his appeal on merits ”’ 

[The Supreme Court itself examined the evidence in the case and held that the 
guilt of the accused has been established. ] 

P. K. Chatterjee, for Appellant. 

H. J. Umrigar, for Respondent. 


G.R. —— Appeal dismissed. 
[SUPREME Court.] l 

P. B. Gajendragadkar, K. Subba Rao Swadeshamitran v. Workmen. 

and K C. Das Gupta FF. i C.A. No. 483 of 1958. 


1st March, 1960. 


Industrial Disputes Act (XIV of E S A oa formula—“ Last come first 
go ?-—Unfair labour practice. 

“The employer was at liberty to keep in view the efficiency and trustworthy 
character of his employee at the time of effecting retrenchment but whenever the 
principle of “ last come, first go ” is departed from, the employer must satisfy the 
tribunal that the departure was justified ; otherwise it would be open to the tribunal. 

_to treat such retrenchment as an unfair labour practice and give relief to the worker. 

M. C. Setaluad, Attorney-General of India with R. Ganapathy Iyer, for Appellants. 

President, City Printing Press Workers’ Union, for Respondents. 

G.R. — ` Appeal dismissed, 
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[Supreme Court.] _/ | : 
P. B. Gajendragadkar, A. K. Sarkar -` | Associated Genen Co. v. Wonen. 


and K. C. Das Gupta, JJ. l - C.A. No. 404 of 1958. 
3rd March, 1960. - A - 


Industrial Disputes Act (XIV of 1947), sections 18 and ig Rigstered Trade Unions 
right to terminate award—Union of minority—Right. 

On a consideration of sections 18 and 19 (6) of the Industrial Disputes Act: 

Held :—“A minority union of workers has a right to ask for termination of an 
award. If an industrial dispute can be raised by a minority of workmen or by a 
minority union why should it not be open to a minority of workmen or a mron 
union to terminate the award, which is passed on reference made at their instance ” 


M. C. Setalvad, Attorney-General of India, ioe Appellant. 
Janardhan Sharma, for Repondenity 


G.R. in An ` Appeal dimissed. 

Rajagopalan and Mir Mohd. Ali v. 
Ramachandra Iyer, FF. . Commissioner of Income-tax, Madras. 
16th November, 1959. - R.C. No. 82 of 1956. 


Income-tax Act (XI of 1922), section 10 (2) (vi) and section 10 (2) (vi) (a)—Depre- 
ciation admissible under—Diesel engine fitted to a motor vehicles in replacement of existing 
engines—Additional -depreciation—If could be claimed— Machinery —What is. 

Words and Phrases—‘ Machinery ’°—What is. 


In the absence of a statutory definition the normal meaning of the word ‘ machi- 
nery ° should be giyen to the expression in section 10 (2) (vì) of the Income-tax Act 
and the word must be given the same meaning in both the sub-sections, viz., section 
10 (2) (vt) and section 10 (2) (vt) (a). A diesel engine fitted to a motor vehicle is 

‘machinery °’ within the meaning of the section... Machinery does not cease to be - 
so merely because it has to be used in conjunction with one or more machines nor 
does it cease to be machinery merely because it is installed as part of a manufacturing 
or industrial plant. : 

(1959) 37 I.T.R. 142, differed. 


Hence an assessee is entitled to the claim of depreciation both under section 10 
(2) (vz) and section 10 (2) (vi) (a) of the Income-tax Act in cases where he has fitted 
diesel engines to his, motor vehicles in replacement of the existing engines and the 
fact that the diesel engines were part of the motor vehicle is not relevant in deciding 
the claim for depreciation allowance. The diesel engines being ‘ machinery’ the 
assessee will be entitled to claim the statutory allowance for depreciation, 


S. Swaminathan, for Applicant. 
C. S. Rama Rao Sahib, for Respondent. - 


RM. ’ ; — Answer accordingly. 
Rajamannar, C. F., and Basheer Ahmed Sayeed, F. State v. B. G. P. Lorry Service. 
16th November, 1959. . W.A. No. 3 of 1957. 


Workmen’s Compensation Act (VIII of 1923), section 8 (1)—Compensation for i injury 
resulting in death of workman—Directlon to se directly to the party claiming— 
If sufficient discharge of the liability. 

Where the Commissioner for Workmen’s Compensation makes an order under 
the Workmen’s Compensation Act, directing an employer to deposit the compen- 
sation amount due in respect of an accident caused to a workman resulting in his 
death it is not a sufficient discharge of the liability of the employer if the compensa- 
tion is paid directly to any person. The reason is that the term ‘dependant’ under 
the Act includes several relations of the deceased workman, who may not strictly 
be heirs of the deceased under the personal law applicable to ‘him, and the Commis- 
sioner is expected to safeguard the interests of all the dependants. Hence the pay- 
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ment of the compensation amount, directed to be deposited to the widow of the 
deceased workman, would not amount to a discharge of the liability of the employer 
and the Commissioner is entitled to take proceedings to recover the amount from 
the employer notwithstanding such payment. ` S 

The Additional Government Pleader (M. M. Ismail), for Appellant. 


N. C. Raghavachari and V. Devarajan, for Respondent. 


R.M. — : Appeal allowed. 
Ramaswami and Ananthanarayanan, 77. Kulanthaivelu v. Muthu Chellappa. 
25th November, 1959. i L.P.A. No. 58 of 1956. 


Civil Procedure Code: (V of 1908), Order 21, rule 46—Execution—Attachment of 
moveable property—Decree of Court—If movable property. 

; A decree of Court cannot be included as a ‘movable asset ’ for purposes of exe- 
cution under the Civil Procedire Code. The term ‘movable property’ for 
purposes of attachment in execution is used in relation to concrete movable goods 

_and not in relation to intangible assets like 4 decree of Court. 


R. Gopalaswami Ayyangar, for Appellant. 
T. R. Srinivasan and R. Desikan, for Respondents. 


R.M. 7 — Appeal allowed. 
Rajagopalan and Ramachandra Iyer, FF. Trustees, Port of Madras v. State. 
27th November, 1959. S.A. No. 1106 of 1956. 


Madras General Sales-tax Act (IX of 1939), section 2 (b) and section 18—Dealer— 
Port of Madras supplying water to ships calling at the port at stipulated rates—If a dealer within 
pens of the Act and if liable to sales-tax on the sale of water—Bar-of suit— When, appli- 
cable. 


In supplying water to the ships that call at the Port of Madras the trustees 
are only discharging a statutory’ duty imposed on them and are not carrying 
on any business with a view to make profit so as to make them a dealer 
within the meaning of section 2 (b) of the Madras General Sales-tax Act, 1939. 
The bar of suit under section 18 of the Act will not apply to cases of recovery of 
amount illegally collected as sales-tax by the Authorities. 


V. V. Raghavan and V. P. Raman, for Appellant. 


The Government Pleader (K. Veeraswami) and G. Ramanujam, for Respondent. 


R.M. — , Appeal allowed. 
Subrahmanyam, F. Meenakshi Achi v. Nallappan Chettiar. 
1st December, 1959. C.M.P. No. 7462 of 1959. 


A.A.A.O. No. 36 of 1957. 


Madras Agriculiurists Relief Act (IV of 1938)—When applicable to debts incurred in 
former Pudukottai State. x 


In relation to a debt incurred in 1937 in the territory of the former Pudukottai 
State (since merged in Madras State), the debtor would not be entitled to the bene- 
fits of the Madras Agriculturists’ Relief Act, 1938, unless he satisfies the requirements 
of the definition of ‘ agriculturist ° according to the apparent tenor of the definition, 
i.e., he should not come within the exclusion of persons paying building tax in the 
specified areas within two years prior to Ist October, 1937. The period of two 
years cannot be construed with reference to the date of merger of the State. 


R. Desikan and R. Viswanathan, for Petitioner. 
V. Rathnam, for Respondent.- 
R.M: : : =——s ` Petition dismissed, 
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Subrahmanyam, 7. ` , Meenakshi Achi v. Nallakaruppan Chettiar. 
Ist December, 1959. © > ti A.A.A.O. No. 36 of 1957. 


_ Madras Agriculturists’ Relief Act (IV of 1938), section 19 (2) and Madras Agriculturists’ 
Relief (Amendment) Act (XXIII of, 1948), section 16—Combined effect of —Ex parte decree 
after the commencement of the Amending Act—If could be scaled. down by independent 
application. i f = 7 ' 

The principle of constructive res judicata has-been expressly held to be inappli- 
cable to applications under section 19 (1) and (2) of the Madras Agriculturists? 
Relief Act for scaling down of decrees and an. application for such scaling down 
could be entertained at the Stage of execution proceedings even though the relief 
‘was not asked for at the time of the decree. But where the relief was expressly asked 
for and refused on merits at the time of the hearing of the suit it could not be granted 
subsequently on an independent application. Even in a case where an express 
allegation is. made in the plairit that the debtor is not entitled to the benefits of the 
Act and ‘such allegation is not refuted by the defendant at that stage, it is open to 
defendant to apply under section 19 (1) or (2) of the Act to obtain the relief after 
the- passing of the decree: . i 


R. Viswanathan, for Appellant. 
S. Somasundaram and V. Ratnam, for Respondent. 


RM. ` TET 2an sn, Appeal dismissed. 
Ananthanarayanan,_F., - - Palaniappa Chettiar v. Vairavan Chettiar. 
4th December, 1959. Appeal No. 243 of 1956. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 2 (1) (a)— 
* Building,’ —Lease of building and vacant site appurtenant—Lessee to erect further sttucture— 
If lease of a building—' Appurtenant ’—Meaning of. aa 

Where a site is leased for the purpose of cinema theatre and it is established: 
that there has been such a structure on the property, whether erected by the lessor 
or lessee the mere fact that the parties contemplated that further necessary structure 
‘should be put up would not take away the subject of the lease from the definition 
of building in section.2 (1) (a) ‘of the Act. A 


The word ‘appurtenant’ includes all structures or property abetting or ad- 
jacent to the main tenement or property, which are proper and necessary for its 
due enjoyment: ` i . $ . 


: K. S. Desikan and K. Raman, for Appellants. 


K. S. Ramamurthi, R. M. Seshadri, K. G. Kannabiran and K. Sarvabhauman, for Res“ 
pondent. “oe >o 


: RM.. . . i = Orders accordingly. 
Rajagopala Ayyangar, F. Purasawalkam Hindu, etc., Nidhi v. Thirugnanam, 
11th December, 1959. W.P. No. 702 of 1959. 


Madras Shops and Establishments Act (XXXVI of 1947), section 41 (1)—Scope and 
nature of an enquiry under. - , ` 

Master and Servant—Employee of a limited company alsò. being a shareholder—If could 
claim greater privilege than an employee.’ . a 

A paid employee of a company, who happens to be a share-holder also of the 
company, cannot enjoy any higher rights than as a paid employee of any individual 
proprietor nor can‘he claim a larger liberty of action than employees who are not 
shareholders. The service rules of a company may make special provisions pre- 
cluding employees from carrying on an agitation as shareholders. But the absence 
of such provision does not enlarge the employees’ freedom of action or entitle them 
to commit acts which are-inconsistent with their conduct as employees. ` 


The scope of an enquiry under section 41 (1) of the MadrasShops and Establish- 
ments Act is determined by the charges made. Where the charges as ase gal 
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fot made out, but in the course of the inquiry it is found that the employee is guilty 
of some other charge, a fresh charge should be made and another inquiry held. Any 
dismissal of any employee without such further enquiry will be contrary to section 
41 (1) of the Act. Similar will be the position in case of an inquiry under section 41 
(2) of the Act before the Appellate Authority. The quantum of punishment to be 
inflicted is however for themanagement to decide and not for the appellate authority. 


The Advocate-General (V. K. Thiruvenkatachari), V. V. Raghavan and V. Srini- 
ı vasan, for Petitioner. . 


K; V. Sankaran and S. Ramaswami, for Respondent. 


R.M. a Petition dismissed. 
Rajagopalan and Ramachandra Iyer, FF. Abdul Subhan and Co v. State. 
1st December, 1959. W.P. No. 400 of 1957. 


Madras General Sales-tax (Turnover and Assessment) Rules, 1939, Rule 16, as amended 
in 1955—If invalid as opposed to Article 304 of the Constitution of India (1950). 


Constitution of India (1950), Articles 301 and 304—Scope of—Discriminatory taxation 
—When prohibited. 


_ Rule 16 of the Madras General Sales-tax (Turnover and Assessment) Rules as 
re-enacted in 1955 under G.O. (P.) No. 2733, Rev., dated grd September, 1955, 
does not contravene Article. 304 (a) of the Constitution of India and is valid. 


_ > Article 304 (a) of the Constitution of India which prohibits discriminatory taxa- 
tion could not be construed in such a manner which will have the effect of nullifying’ 
the freedom of inter-State trade guaranteed under Article 301 of the Constitution 
of India. Article 304 (1) contemplates a ban on all heads where discriminatory 
taxation is possible as otherwise the freedom of inter-State trade guaranteed under 
Article 301 could be fettered by taxation. Having regard to the object of the two 
articles in the Constitution no discriminatory power of taxation is vested in any State 
on goods imported from the other States either at the - point of import or at any 
subsequent stage. No State could levy tax on goods, having its origin in a 
different State, at any stage of its existence in the former State so as to discri- 
‘minate it from goods of similar kind manufactured or produced therein. 


T. S. Krishnamurthi Ayyar, for Petitioner. 


The Advocate-General (V. K. Tiruvenkatachar!) and The Additional Govern- 
ment Pleader (M. M. Ismail), for Respondent. ` 


R.M. , —— l Petition dismissed. 
i Rajamannar, C.J. and Basheer Ahmed Sayeed, J. Kanniah v. Radhakrishnamma 
: 18th December, 1959. W.A. Nos. 138 to 142 of 1959 


Letters Patent (Madras), clause 15—Appeal against an order refusing or allowing 
a writ—Order stating that thé inferior tribunal might dispose of the matter afresh—If final 
order—If appealable. ` . . 

Tt is now well settled that an.appeal lies to a Bench’ of the High Court under 
clause 15 of the Letters Patent, Madras, against an order of a single Judge of the 
High Court issuing or refusing to issue a writ of certiorari, etc. The mere fact that 
the order states that the inferior tribunal is free to dispose. of the matter afresh 
according to law does not make the order any the less final so as to bar an appeal. 
Such ‘an order in proceedings under Article. 226 of the Constitution cannot be 
equated to an order of remand, which is not appealable under clause 15 of the 
-Letters Patent. edn tes ' 

S. Mohan Kumaramangalam' and A. R. Ramanathan, for Appellant. 


V. Rainam, The Additional Government Pleader (M. M. Ismail), R. M. Seshadri, 
7N: G., Krishna Ayyangar and T. Ghengaloarayan, for Respondents. 
R.M. l l i "ee eee ERT ok Appeal allowed. 
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[Supreme CouRT.] Y} 0 00 Ena ia i 
- S. K: Das,’ F. L. Kapur and . EDA EN T EE -GLT Bobana ; 
' M. Hidayatullah, JJ ` ` ` - Chandulal Keshavlal & -Co. 
17th February, 1960. ` eae ee ee =” GA. No. 167 of 1958. 


` Income-tax Act (XT of 143); Section 10—~"Deduétible’ allowance Question of fact— 
“Appellate Tribunal— Jurisdiction of Interference.” E ` 


It was a question: rof fact.in each case whether any ‘amount which was Gained 
as a deductible allowance had been spent wholly and exclusively for. the purpose of 
the business of the assessee. The.decision of such a question of fact was for the 
Income-tax Appellate Tribunal’ and since the Tribunal had arrived at such a 
conclusion, thé finding could not be disturbed. ` 


C. K. Daphtary, Solicitor-General of India, for Appellant. 
N. A. Palkiwala, for ap 


GR. le Appeal dismissed. 
_ [Supreme Court.] ee oi 
B. P. Sinha, C.F., S.J. Imam, - ; ‘ . State of Madhya Pradesh v. 
A, K. Sarkar, K. N. Wanchoo and ` ` f Moradhwaj Singh. 
, F. C. Shah, FF. kan g CA. Now 40-110 of 1955. 


7 24th February, 1960. 


, . Vindhja Pradesh Abolition of P and Land Reforms Act, 1952, sections 22, 37 ia 
clause 4-of the Schedule to the Act-—Article 14 of the a at “of India (fopa Seen 9 
of the Civil Procedure Code (V of 1908). 


“ It was not possible to infer that the Vindhya Prede Abolition of Jagirs ana 
Land Reforms Act, 1952, was a colourable piece of legislation. Furthermore no 
discrimination could result from. it.” i 


Clause 4 of the Schedule to the Vindhya Pradesh Abolition of Jagirs and Land 
Reforms Act, which provides for the method of computing compensation, could not 
be declared, in the circumstances, as depriving the jagirdars of their proprietary 
interest. “It cannot be said that this clause provided for taking land from the 
jagirdars without paying any compensation.” 


It was not proper for the Judicial Commissioner to ascribe motives to the 
legislature, such as by saying that “the provisions were made to create inconvenience 
to a class whom the legislature did not like.” 


The Supreme Court held that sections 22 and 37 of the Act and clause (4) of 
‘the Schedule to the Act were valid and constitutional. 

C. K. Daphtary, Solicitor-General of India, for Appellants in C. As. Nos. 40 
to 109 of 1955 and for Respondent State in C.A. No. 110 of 1955. 


K. B. Asthana, S. N. Andley and F. B. Dadachanji, for Respondents and for 
Appellant in C.A. No. 100. 


GR. : eye 40 to 109 allowed and Appeal ° 
No. 110 dismissed. 


[SUPREME Covurt.] 


B. P. Sinha, C.F., S. J. Imam, A. K. Sarkar, Parbani Transport Co-operative 
K. N. Wanchoo and F. C. Shah, JJ. Society Ltd. v. R.-T. A., Aurangabad. 
7th March, 1960. Writ Petition No. 110 of 1959. 


Motor Vehicles Act (IV of 1939), Chapter I V—Right of State Government to obtain 
permit—Section 47 (1)—Article 14 of the Constitution of India (19 50). 


“The State of Bombay was competent and entitled to apply ‘for permits under 
Chapter: IV of the Motor Vehicles Act of 1939 and there was “ nothing in our law 
„to ee the Government: from:entering into a business in competition with B private 
citizens ° wey ainsi ig 

M—NRC i 
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As regards the Proviso in section 47 (1) of the Motor Vehicles Act under which, 
other things being equal, a Co-operative Society is entitled to preference over 
individual owners in the matter of grant of a permit, it was held that the Proviso 
was not concerned with stating ‘‘ who can apply for permits.” 

It was held that the Regional Transport Authority while disposing of appli- 
cations for permits was acting as a quasi-judicial body and if it had made a mistake 
in its decision, the proper remedy for the petitioners was to appeal to the higher 
body.’ They could not in this regard rcomplain of a breach of Article 14. 

B. L. R. Aiyangar, for Petitioner. ie 

M. C. Setaload, Attorney-General of India, for Respondents. 

G.R. . ' Petition dismissed. 


r 
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[SurREME CourrT.] i <=, 
P. B. Gajendragadkar and K. N. Wanchoo, FF. U. P. Electricity Supply-Co., Ltd. 
8ih March, 1960. i v. Its Workmen. 
: ' G.A. No. 481 of 1958. 
Industrial Disputes Act (XIV of 1947)—Tribunal’s ‘jurisdiction to go beyond terms of 
reference, >- f pE K : j 
The Tribunal had gone beyond its terms of reference in deciding that, the work- 
men were the employees of the Company rather.than that of the contractors. _ There 
was no relationship of employer and employee between the company and ‘these 
workmen. Under the terms of reference of dispute the Tribunal had no jurisdiction 
to decide the present question for such a question was not referred to it. 
M. G. Setaload, Attorney-General of India, for Appellant. 
A. D. Mathur, for Respondent. ; oo 
G.R. l . Appeal allowed. 


[SUPREME CourT.] 7 
P. B. Gajendragadkar and K. N. Wanchoo, FF. Vishnu Sugar Mills v. Its Workmen. 
gth March, 1960. ' C.A. No. 402 of 1958. 
Industrial Disputes Act (XIV of 1947)—“ Controlled industry n defined. 


No industry could be treated as a controlled industry for the purposes of the 
Industrial Disputes Act only because it was included in the schedule attached to the 
Development Act. It was held that in order that the Central Government may be 


an appropriate Government the industry concerned must have been specified as 
such by the Central Government. In this case there was no such notification. 


Sukumar Ghosh, for Appellant. 
M. K. Ramamurthi, for Respondent. — 


S. P. Verma, for Interverner. i 
G.R. Appeal allowed, 


\ 


` [Supreme Courr.] . : an 
P. B. Gajendragadkar, K. Subba Rao and K. G, Messrs. Pierce Leslie and Co., 


Das Gupta, ‘FF. i Ltd. v. Their Workmen. 
gth March, 1950. G.A. Nos. 209 & 198-200 of.1958. 


Industrial Disputes Act (RIV of 1957)—Bonus.'- 

In view of the nature of business handled by the appellants in various fields it 
was not necessary to allow a higher return. It washeld that 6 percent. return on 
the capital is allowed only, ‘when the risk involved in the business is higher’. 
Less than 6 per cent. is allowed when there is no unusual risk. ae as 


e hooh 
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The tribunal had committed certain errors in its approach to the issues involved 
in the proceedings. Taking into consideration these errors'the Court allowed only 
three months’ basic wages as bonus in addition to the-bonus -already. declared. 
The Court reduced the employees’ bonus to basic wages for six months as against. 
the basic wages for eight months as awarded by the industrial tribunal, 


Messrs. G. B. Pai and Sardar Bahadur, for Appellants. ee 
A.V. V. Shastri, for RENE: oe 8a 
GR, ` _ © >^ Appeal partly allowed; 


[SUPREME Gate. : i eS - 

S. K. Das, A. K. Sarkar'and M. Hideo TF Rashtriya Mill Mazdoor 
‘10th March, topor ‘+ ‘Sangh v. Apollo Mills.. 
4, - sÅ G.A., No. 419 of 1956. 


Bombay Electricity (Special TE Act (XX of +946) , sections 62A (1), -(£1)— 
Bombay Industrial Relations Act, section 40 read with Standing Orders Nos. 16 and 17. 


Section 11 of the Bombay Electricity (Special Powers) Act, 1946, did’not bar a: 
reference to the Industrial Court. The Court was.of the opinion that the Appellate: 
Tribunal had jurisdiction to interfere’ with the orders ofthe lower Court because: 

‘in the present case a substantial question of law was involved. 


Dealing with the Standing Orders Nos. 16 and 17, read with section 40 of i 
Bombay Industrial Relations Act, it was held that theiquestion raised in the present 
matter was quite different and was not covered by the Standing Orders. 


The Court rejected the respondents’ contention that the nausea Court had’ 
not “ rightly applied. the principle of social j Tees: f , l 


N. C. Chatterjee, for Appellants. 
R. F. Kolah, for Respondent. 


G.R., S Saye i a Appeal allowed.. 


[Supreme CourrT.] : i f l 

-P. B. SER and K. N. Wanchoo, 79. a Delhi Cloth and General Milk 
; 10th March, 1960. _ ` G@o., Ltd. d. Kushal Bhan. 
a ia “GA. No. 88 of 1959. 


Industrial Disputes Act ( XIV of 1947), section 33 (2)—Scope. 


In the event of the criminal charges being’ of a grave nature, it would be advisable 
for the employer to await the decision of the criminal Court, “so that the defence of 
‘the employee i in the criminal case may not be prejudiced.” : 


The present case, however, was held to be of a simple nature in a which it was. 
not necessary to wait. ‘It was held that the procedure adopted by the appellants did 
not violate the. principles : ‘of natural justice.: ‘“ We are of the opinion that this was a 
case in which the tribunal patently erred in not granting t tap approval nader section 
33 (2) of the Industrial ‘Disputes Act.” . 


M. C. Setalvad, Attorney-General ‘of India; for ‘Appellant: ee ee 


Janardhan. Sharma, for “Respondent. 
G.R. = = Appeal allowed, 


an: 
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_. [Supreme Court.] ae $ 2 SO? oe 
K. C. Das Gupta and F. C. Shah, 47. ; Pramatha Nath Mukherjee v. 
11th March, 1960. The State of W. B. 
as Cr. A. No. 116 of 1958. 


Criminal Procedure Code (V of 1898), Chapters 20 and 21 and Penal Code (XLV of 
1860), . sections 332 and 323—Scope. - Soy ee eg 


The order of discharge under section 251-A (2)of the Criminal Procedure Code 
would primarily relate to the offences triable under Chapter 21 of the Code., But 
such an order did not affect in any way the position about the charges of offences 
triable under Chapter 20, Criminal Procedure Code. It was held that when taking - 
cognizance of an offence under section 190 (1) (b), Criminal Procedure Code, the 
magistrate could also take cognizance of a minor offence. Consequently even after 
the: order of discharge was made in respect of the offence under section 332, Penal 
‘Code, the minor offence under section 323, Penal Code, remained for trial. 


K. R. Chaudhary and K. R. Sharma, for Appellant. 
- _B. Sen and P. K. Bose, for Respondent. 


G.R. —— Appeal dismissed, 
[SUPREME Court.]. : 2 ; sT ga 
B, P. Sinha, C.F., S. K. Das, P. B. Gajendragadkar, The Union of India, In re. 


A, K. Sarkar, K. Subba Rao, M. Hidayatullah, Special Reference No. 1 of 1959. 
K. C. Das Gupta and F. G. Shah, FF. a sae 
14th March, 1960. 


- Constitution of India (1950), Articles 3, 143 (1) and 368—Scope. 


Even if Article 3 (C) of the Constitution was given the widest interpretation. it 
would be difficult to accept the argument that it covered a case of cession of a part 
of national territory in favour of a foreign State. This Article, related to a case in 
which the area of a State was diminished by taking away a part of it, but at the same 
time, adding it to some other State and increasing its area. The part of area taken 
away from a State could also be dealt with in any other manner according to the 
provisions of the Constitution. In fact it continued to remain a part of Indian terri- 
tory and did not cede from it to a foreign State. “We have no hesitation in 
holding that the power to cede national territory cannot be read in Article 3 (C) 
by implication. 

Parliament, acting under Article 368 of the Constitution, could make a law to 
give effect to and implement the agreement in question covering the cession of a 
part of Berubari Union (No. 12) as well as some of the Cooch-Behar enclaves, which 
by exchange were tobe given to Pakistan. “ If such a law is passed, then Parlia- 
ment may be competent to make a law under the amended Article 3 to implement 
the agreement in question. On the other hand, if the necessary law is passed under 
Article 368 itself, that alone would be sufficient to implement the agreement.” 


M. C. Setalvad, for Party No. 1, Union of India. 


S. M. Bose, Advocate-General, West Bengal, for Party No. 2, State of West 
Bengal. 


N. C. Chatterjee, U. M. Trivedi, D. R. Prem, Veda Vyas, A. P. Chatterjee, 
Janardhan Sharma, T. Rajan and Ganpat Rai, for parties Nos. 4 to 6, g to 13 and 17. 


C. B. Aggarwala and A. G. Ratnaparkhi, for parties Nos, 14 to 16. - 
Not represented : Parties Nos. 3, 7 and 8. Í 


G.R. The Court answered the Reference 
on ihe cbove-mentioned lines, 
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[Supreme Court.] o. SEEE: Deo snn o z 
P. B. Gajendragadkar and K. N. Wanchoo, FF. - Godavari Sugar Mills Ltd. v, 
v> 15th March, 1960. i : Dj K. Worlikar, 

Se tee - GLA. No. 425 of 1958, 

Bombay Industrial Relations Act, sections 2 (4), 42 (4) and 78 (1)—Meaning of 
“‘not the sugar industry as such but the manufacture of sugar and its by products.” zy 

The notification had deliberately adopted a different phraseology and had 
brought within the purview of the Act, ‘“‘not the sugar industry as such but the manu- 
facture of sugar and its by-products.” It,was difficult to see how the respondent, 
“ who is an employee in the head office at Bombay can claim the benefit of this noti- 
fication. . ..The fact that the machinery requirėä at the factories is received at the 
head office and has to be forwarded to the respective factories cannot in our opinion, 
assist the respondent in contending that the head office itself and all the employees 
engaged in it fall within the note to the notification.’ f Pog 

M. C. Setaluad, Attorney-General of India, for Appellant. 

M. S. K. Shastri, for Respondent. 


GR. ` ——. _ Appeal allowed. 
[Supreme ‘Court.]_ . ; a as 
B. P. Sinha, C. F., S. F.. Imam, A. K. Sarkar, Sarwarlal v. State of Andhra 
' K.C. Das Gupta and F. C. Shah, FF.. À T Pradesh. 
i . 16th March, 1960: `° ` da <7 | GLA. Nos. 392/56 & 686/57. 


Hyderabad Abolition of Jagirs. Regulation dated 10th August,. 1949—Jf colourable and 
JSraudulent exercise of legislative power, °° C 3 
The Hyderabad Abolition of Jagirs Regulation (1949) did not amount to 
colourable and fraudulent exercise of legislative powers, the reason being that in spite 
of the firman vesting the military. authorities -with administrative powers, “ it was 
open to the Nizam to issue orders or regulations contrary to those which were issued 
by the military,Government and also to withdraw his authority. The powers of the 
Nizam were not restricted by, any. constitutional provisions ‘and the delegation of 
authority, which was otherwise unrestricted, could not be ‘declared invalid _on the 
ground that “.the.enactment is in, -colourable, exercise of the authority”. .  , 1: 
. It was further held:that on . January 26, ig50,”when the Constitution was 
enforced, the appellants had no rights in the jagirs and could not:therefore, claim a 
writ for the restoration-.of the possession of land. on to them”. _ soi | 
- S. P. Verma, S. Mohd. and S.:R.:Borgookar, for Appellants in both the Appeals; 
A: V. V. Shastri; T. V..R, ‘Tatacharya and T. M. Sen, for Respondents in both the 
Appeals. f Har E 


E eGR, oc aip eds _ Both the appeals dismissed . 
[SUPREME Court.] _ ae ee es “ D aare 

S. J. Imam, K. N. Wanchoo and a: Jai Krishnadas Manohardas Desai v. 

> T FC. Shah, FF. - The State of Bombay. 

16th: March, 1960. oe Cr.A. No. 159 of 1957: 


. Penal Code (XLV of 1860), section 409 read with section 34—Scope. ` 
` The conviction under section 409, Penal Code, could be recorded even when the 
explanation given by the accused about the disappearance of property was untrue. 
The contention about the matter being of civil nature was also negatived in view of 
, the fact that the explanations, offered were false. It was further held that there was 
“sufficient evidence about both the appellants having the common intention of mis- 
appropriating the cloth. Conviction was, therefore, maintained. 
Proshotam Trikumdas, for -Appellant No. 1. ' 
Nemo, for Appellant No. 2. ` 
'H. `F.. Umrigar, for Respondent. 


COR es ‘gi Bs Appeal dismissed. 
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[Supreme CourtT.] 
P. B. Gajendragadkar and K. N. Wanchoo, 77. Bharatkhand Textile Mfg. Co. Ltd, 
. 17th March, 1960. 4 2.Textile Labour Association, Bhadra, 
C.A. No. 1 of 1959. 
Industrial Disputes Act (XIV of 1947)—Gratuity for workmen—Employees’ Provident 
Funds Act, 1952. 
` The statutory provision for provident fund under the Employees’ Provident 
Funds Act was not a bar to the present claim for a gratuity scheme. Out of 65 mills, 
45 had accepted the award. ‘‘ There was no justification why an important 
textile centre like Ahmedabad should not have a gratuity scheme, when the needs 
of the labour require it and the industry can afford it.” We are satisfied “ that the 
scheme framed by the Industrial Court does not suffer from any infirmities as 
alleged by the appellants.” ‘ 


M. C. Setaluad, Attorney-General of India, for Appellant. 
C. K. Daphtary, Solicitor-General of India, for Respondent. 


G.R. — Appeal dismissed. 
Rajamannar, C. F., and Gopala Menon 7. 
Ganapatia Pillai, F. Srinivasa Varadachariar, 
Ist September, 1959- O.S.A. No. 104 of 1955, 


Usurious Loans Act (X of 1918) and Usurious Loans (Madras Amendment) Act (VIII 
of 1937), section 3—Scope of. 

To decide whether the interest provided in any loan transaction is excessive 
the Court is governed entirely by the considerations expressly mentioned in section” 
3 (2) (a) to (c) of the Usurious Loans Act, 1918 as amended by Madras Amendment 
Act, 1937. It is not open to the Court to hold that interest is excessive on consi- 
derations which are unrelated to the circumstances mentioned in the said provisions. 
Nor is it possible to lay down an absolute maximum rate of interest beyond which 
interest would be excessive within the meaning of the Usurious Loans Act. In 
deciding whether the interest charged is excessive, several factors have to be taken 
into consideration and it will be in direct contravention of section 3 (2) (a) to (c) 
of the Act to ignore such factors and to lay down a general rule that any interest 
above a specific rate will be éxcessive. Nor could it be said as a rule that compound 
interest is per se usurious. : í 


But when once the Court finds that having regard to all the circumstances men- 
tioned in the section the interest is excessive, the Court must presume that the tran- 
saction was substantially unfair, though such presumption could be rebutted, 

T. C. Raghavan, for Appellant. : i ş 


C. Srinivasachari, T. V. Balakrishnan, C. R. Rajagopalachariar, S. Amudachari, 
V. S. Rangachari, N. Panchapakesa Ayyar and R. Sundaralingam, for Respondents. 


R.M. — Orders accordingly, 
Rajagopala Ayyangar, F. ; Tea Estate India (Private) Ltd. s- 
” gth December, 1959. . : ; - Labour Court, Coimbatore. 


W.P. No. 552 of 1959. 


Industrial Disputes—Violation of Standing Orders in terminating the . servicé of ar 
emplryee—Lf entitles the worker to get reinstated— Jurisdiction of an industrial tribunal— 
Scope of. . 

Reinstatement is no doubt a relief which is within the jurisdiction of an ` 
industrial tribunal to order and it is within the discretion of that tribunal to award 
such a relief. But when the exercise of that discretion is so unreasonable as to be 
termed perverse it could be interfered with by the Court under Article 226 of the 
Constitution: 

In deciding whether reinstatement should be ordered in a case where there has 
been a breach of the terms of contract of employment, as embodied in the Standing 
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Orders, the degree of culpability of the employer should be taken: into‘ considera- 
tion. Where under the Standing Orders an employer was entitled to terminate ` 
the services of a-prcbationer after giving the specified notice,-the mere fact that-the 
termination of the service has been a day earlier than the required notice period does. 


not by itself entitle a worker -to the relief of reinstatement. - ~- = 
\Messrs. King and Partridge, for Petitioner. - ; f 
È. Ramasubba Ayyar, A. D. Sitaraman and-B. R. Dolia, for Respondents. 
R.M. i . —— Rule absolute. 


Rajamannar, C.F., and ; ~ Addi. Dt. Panchayat Officer 3. 
Basheer Ahmed Sayeed, -F. m 7 amiga Venkatarama Iyer. 
18th December, 1959. W.A. No. 77 of 1959. 


Madras Village Panchayats Act (X of 1950), sections 4 (3), 10 (2), 20, 21 and 25 (3) 
—Rules relating to election of President of Panchayat—Rule 2 (2) (1) (a) and (3) (a)— 
Scope and effect—Temporary President—Powers of. ` a 

Words and Phrases—Vacancy. 

A Panchayat constituted-under the Madras Village Panchayats Act, 1950, is 
a body corporate having perpetual succession under section 4 (3) of the Act and hence. 
the body corporate will continue notwithstanding casual vacancies. When the term. 
of office of one set of members expires by efflux of time, the Panchayat as such is not. 
dissolved but only new members come in as a result of new elections. Section 10(2) 
which provides for anticipatory elections is intended to avoid administrative in-. 
convenience.. Even section 20 which provides that there shall be a president and’ 
vice-president for every panchayat implies that a panchayat first exists. Hence 
there is no warrant for holding that without a president or vice-president there 
can be no panchayat having legal existence. 

Read in this content of the provisions of the Act, rule 2 (2) and (3) of the Rules 
relating to election of president of a panchayat would apply to all vacancies in the 
office of the president whether they are casual or whether they are ordinary arising 
by efflux of time. f i 

A temporary president appointed under the Act could preside over the meeting. 
under section 25 (3) of the, Act, which is a comprehensive provision to deal with 
every class of contingency in which neither the president nor the vice-president is: 
available, whether due to incapacity or due to vacancy. 

(1957) 2. A.W.R. 187, distinguished. A as 


Vacancy means the state of being not filled or occupied which may arie by 
death, efflux of time, resignation or removal and an office newly, created is ipso facte 
vacant at creation. -2 st : ; 

“The Advocate-Géneral (V. K. Tiruvenkatachari) and the Additional Govern-. 
ment Pleader (M. M. Ismail), for Appéllant. ` a 

`S. Mohan Kumaramangalam, K. Hariharan, K. Veeraswamy and: T. R. Mani, for- 
Respondents. - . : ; 

R.M. ‘ ; a Appeal allowed.. 
Rajagopalan and Ramachandra Iyer, FF- ` William Jacks &' Co., Ltd.% 

$ 22nd December, 1959.. . 7 = ~ State of Madras 

T.R.C. No. 124 of 1957- 

Madras General Sales-tax Act (IX of 1939), section 3 (2) (vitt)—Electrical goods— 
Lathes—If electrical  goods—Test. : ` 

While it is neither possible nor desirable to catalogue an exhaustive list of what 
would constitute ‘ electrical goods ° within the meaning of section 3 (2) (viii) of the : 
Madras General Sales-tax Act, 1939, it is rather difficult to hold that a lathe by itself, ` 
even though driven by electrical energy, will come within the scope of the expression ` 
€ electrical goods’ to warrant the additional tax under the Act. . -> ra 

Mis. King and Patridge for Petitioners. TE 

_ The Government Pleader (K. Veeraswam!) for Respondent. 


R.M. —— í Petition allomed. 


er 
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Rajamannar, C:F. |. z Parthasarathi v. Swaminathan. 
_23rd December, 1959. C.R.P. No. 443 of 1959. 

Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956), section 14 
{1)—Benefits under— Joint family owning land above the. snared limit —If each member 
of the family disentitled to the benefit of the section. 

Where a family consisting of a number of coparceners owns land, the extent 
of which is above the statutory limit, it does not mean that each coparcener'can 
be held to own the entire extent so as to disentitle him from the benefit of section 
14 (1) of the Madras Cultivating Tenants (Fixation of Fair. Rent) Act, oe 


K. S. Desikan and K. Raman, for Petitioner. 
‘Respondent not represented, 


R.M. ‘ : ———: 5 Petition allstaed: 


Rajagopalan and Ramachandra Iyer, F7. ‘Miniginaual v. Income-tax Officer,. 
6th January, 1960. l 7 Salem, © 


W.P. No. 753 of 1958. 


_ Income-tax Act (XI of 1922), section‘ 54—Scope of —Certified copies of Income-tax . 
returns required by contesting heirs of a deceased assessee—When could be ‘granted. 


Subject to the exception recognised i in section 54 (3) of the Income-tax Act, the 
prohibition against disclosure of the statements made by. an assessee is absolute ` ‘and is: 
. intended for the benefit of the assessee. The assessee may, if he so chooses, waive the 
privilege conferred and there is nothing prohibiting an assessee from producing 
his return in any Court. An assessee is entitled. to inspect and obtain copies of his - 
own returns and persons on whose behalf returns are. submitted,: as in case of 
partnerships or Hindu undivided fly, would also be entitled to inspect and obtain : 
‘copies of such returns. 


:But this rule will: not apply 'to the case of legal eme avs of a deceased 
assessee. Where an assessee dies leaving more:than one legal ‘representative, the . 
estate of the deceased will be represented by all of them and as such all ‘of them should ' 
‘concur in applying for inspection or certified copies of the statements made by- -the ` 
assessee to the Income-tax Officer. No such ‘inspection or copy could’ be given at 
the instance of one of them alone. :Nor could it be said that there is any vested 
right in any legal representative to inspect the document as the right of inspection 
is only a privilege conferred on the assessee personally and it is not a transferable 
or; heritable right. , : er a . : 


K. Srinivasan, :R.. Narayanan ia A. Devanathan, for Petitioner. aS 
C. S. Rama yaa pales, Sohn g Row, and $. K. Damodaram, for Respondents, 


~ RM. an Si A a Rule absolute. 
Ramachandra Iyer; Fe p 2 >a’ x  _Karuppannan v, 
12th January ee ruver Sugars and Chemicals Ltd, ` 


-~ S.R. Nos. 33341 to 33383 of 1959. 


"Mados Cultivating Tenants (Payment of Fair Rent Act) (XXIV of 1956), section 11 
and. rule 11— Revision fo High Court from an order of the rent iribunal—Limitation for— 
How computed: ate 


The date from which the time for filing a revision petition to the High Court, 
from an order of the rent tribunal under section’ 11 of the Madras Cultivating 
‘Tenants (Payment of Fair Rent Act, 1956, should be computed would be the date of 
communication of the order to the “concerned ‘party and not the date of the order 
itself. Under rule 11 of the Rules.framed under the Act every order of the tribunal 
should be served on the parties or the legal practitioner appearing for them. Hence 
no question of any time taken for applying for cone of oes arises in such cases. 

V. P. Raman for Petitioners. a 


RM. Sees 5 Selah eis a Me Ae sy A a 


aa 
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Ganapatia Pillai, FJ... 2° >> Rukmini Ammal v. Kiakaamnodrihy Ayyar, 
12th January, 1960. me S.A. No. 1623 of 1959. 

Hindu Succession Act (XXX of 1956)— Applicability. of.. 

The Hindu Succession Act, 1956, gives 4 new right to a ‘daughter to claim a 
share in her father’s property and that right can operate only from the date when the 
Act came into force. Where property: belonging to the father was sold in execution 
of a decree against him prior to the coming into force of the Act the mere fact that 
a suit questioning the sale was pending and was finally disposed of only after the 
coming into force of the Act could not give the daughter_ any right to share in 
such property. As’the right of thé daughter to claim a share in the property came 
into existence only after the sale has taken place she is not competent to question 
the sale either. 
` R. Sundaralingam and S. Shanmugham, for. Appellant. 


R.M. pa - Appeal diomised 


Jagadisan, J. x i Sankaralinga Konar v. Venkatachala Konar. 
28th January, 1960. C.R.P. No. 542 of 1959. 


Madras Indebted Agriculturists (Repayment of Debts) Act (I of 1955), sections 4 and'7 
—Effect on decrees. 
"By reason of section 4 of the Madras Indebted Agriculturists (Repayment of 
. Debts) Act, 1955 a decree amount due by an agriculturist is payable only in instal- 
-ments and ‘by force of that statute the decree becomes. an instalment. decree and 
limitation has to be computed accordingly. An instalment decree does not neces- 
sarily mean only a decree which ex facie makes.a provision for its Payment ah in 
instalments. 
f S. V. Rama Ayyangar, for Petitioner. 


K. V. Rajagopalan, for Respondent. 


r 
< ` 


M. a Petition allowed . 
Rajagopalan, F. Appaji v. _ Municipal Council, Ootacamund. 
28th January, 1960. W.P. No. 1041 of 1959. 


Madras District Muncipalities ‘Act (V of 1920), section’ 203—Abplication Sor license 
_to construct a building —Refusal on the ground that the land is likely to be required by thie 
Municipality—If valid. 
The jurisdiction of the licensing authority under the “Madras ‘District Munici 
- palities Act to refuse a license for construction. of a building is strictly controlled by 
section 203 of the Madras District Municipalities Act which specifically enacts the 
grounds on which alone .a license could:be. refused.. The fact that the land in 
question is likely to be required by the Municipality and that there is a proposal. to 
acquire the land is not a ground on which the. licence asked for can be refused. 
S. K, Ahmed Meeran and M.-Khaja Mohjdeen, ‘for Petitioner. 


Ve Tyagatajan and Y. Veeraraghavan, for ‘Respondent. See tein Rib a 
EM — Petition allowed. 


Š ananin J. i Subbiah Pillai, In re. 
: Toth Foruan, 1960. ooo Crl. Rev. C. No. 750 of 1959.» 
i ee (Crl. Rev. P: No. 73r of 19595) 


Previn of Food Adulteration Act (XXXVII of 1954) sections -7 and” 16—Liability 
-of servant—When arisés. 
- The penal provision of section 7 of thé Prevention 6f Food ‘Adulteration Act, 
1954, cannot apply to a setvant who sells adulterated food on behalf of his master 
unless he sells the same for’ his own benefit: -Such a servant could, however, be 
‘held liable for. abetment- of tie offence: oni k peoo o guilty. smnowledge a or: 
_ implied. : 


ery 


C. K. Vénkatanarasimhan and K: S. "Padnini ia,” for Petitioner. ; 
s ` The Public Prosecutor (P. S. Kailasam), “for the ‘State, oe ra 
RM. bare ey ee eee Tn ES - Conviction set aside. 


? 
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Rajagopalan, F. - ; % Devey & Sons v. Additional Commissioner 
12th February, 1960. for Workmen’s Compensation, Madras. 
i l i W.P. No. 1042 of 1959. 
Madras Shops and Establishments Act (XXXVI of 1947), section 41 (2)}— Jurisdiction 
of appellate authority under. 


The jurisdiction of the appellate authority under.section 41 (2) of the Madras 
Shops and Establishments Act is not limited or confined by the express allegations 
contained in the written application presented to him and merely because the 
application stated that the employee was dismissed without reasonable cause _the 
appellate authority is not barred. from investigating whether the dismissal.on the 
charges of misconduct was justified or not. The appellate authority is entitled to 
take further evidence himself and is not confined to the evidence recorded by the 
management at the inquiry held by them. It is open to the authority to review 
that evidence and come to his own conclusion even at variance with the conclusion 
arrived at by the management, though the findings recorded by the management 
cannot be lightly - brushed aside. i 

M. R. Narayanaswami and N. Kannan, for Petitioner. 


B.. Lakshminarayana Reddy, for Respondent. 


R.M. — l Petition dismissed. 
-Basheer Ahmed Sayeed and Subrahmanyam, -7 7. Thiruvengadam v. Chelliah. 
17th February, 1960. W.A. No. 159 of 1959. 


Motor Vehicles Act (IV of 1939), section 64 (2)=—Revisory jurisdiction of State Trans- 
port Apellate Tribunal under—Scope and extent of. 

Where the State Transport Appellate Tribunal is satisfied that the orders of 
the subordinate authorities are not proper, the tribunal has the power ‘under sec- 
tion 64(2) of the Motor Vehicles Act to pass such orders in relation to the subject- 

. matter as it thinks fit. This includes-a-power to examine the records.as.if the 
tribunal were the authority granting or refusing the permit in the first instance and 
to pass orders on a consideration of the relative merits of the claimants to the permit. 

` Per Basheer Ahmed Sayeed, FJ.—In deciding the scope of the revisory powers of 
Administrative Tribunals exercising quasi-judicial functions, like the State Trans- 
‘port Appellate Tribunal, it has to be kept in view that their main function in dis- 
posing of matters that came up before them is to determine what is, in the best 
interests of the public. The connotation of the term ‘proprietary’ in section 64 (2) 
of the Motor Vehicles Act has to be understood in this context. It will not be proper 
to equate the powers of the tribunal under the section to the revisory jurisdiction 

“of the civil Court, under section 115, Civil Procedure Code and restrict the power to 
consider only question of law. : j - 


T. 'Venkatadri and A. Ramanathan, for Appellant. 


N. K. Ramaswami and the Additional. Government Pleader (M. M. Ismail)» 
for Respondent. i i ' ' 


_. RM. —— Appeal dismissed. 
_ Rajamannar, C.J., and >- Standard Vacuum Oil Co. v. 
Basheer Ahmed Sayeed, J. Additional Commissioner for Workmen’s 


18th February, 1960, ee Compensation, Madras, 
: e | W.A. Nos. 139 and 140 of 1959. 
Madras. Shops and Establishments Act (XXXVI of 1947), section 4 (1) (a) and 41 
{2)—Person employed in position of management—Test.- : ee 
Contitution of India (1950), Article 226— Jurisdiction under. ` 
- Where there is a manifest error of law which goes to the root of the jurisdiction 
-of the tribunal, viz., whether a particular employee would fall within the category 
-of persons protected by any Statute, which is not a mere question of fact, but a 
‘question of law to be decided on proved facts, it is open to the Court to go into fact 
and decide the question and issue a writ of certiorari to quash the order of a tribuna 
“if on ‘the: facts the tribunal has committed a patent error of law. ` 
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To decide whether a person employed is employed in the position of manage- 
ment within the meaning of section 4 (1) (a) of the Madras Shops and Establish- 
ments Act, 1947,-the distinctions between ‘managerial capacity’ and ‘ position of 
management’ should be borne in mind. , The amount of pay or salary drawn may 
not be an absolute test. The mere fact that the employee concerned was subject 
' to the overall supervision of a superior officer would not by itself make the employee 
‘any the less a person employed in a position of management, if in fact he is one such 
‘having regard to the nature and scope of his duties. 


The Advocate-General (V. K. Trivunkatachari), S. Govind Swaminathan and S. S- 
Stvaprakasa, for Appellant. 


The Additional-Government Pleader (M. M. Ismail) and K. K. Venugopal, for 
Respondents. ` opi 


R.M. l f 7 ie: _ Appeals allowed” 
Ganapatia Pillai, F. : eee Krishna Chetty v. Collector of 
19th February, 1960. , oo Customs, Madras, 


, C.M.P. No. 450 of 1960, 
== j in W.P. No. 461 of 1959; 


EA Sea Customs Act (VIII of 1878), section 167 (8) and (81)—Relative scope of offences 
under. f i , l ; 
On a comparison of the provisions of section 167 (8) and 167 (81) of the Sea 
Customs Act it is clear that the offences sought to be punished under the two sub- 
‘sections dre not the same. The offence-under section 167 (8) relates to importation 
or exportation of the prohibited goods and does not concern itself about the subse- 
quent acts which are dealt with under section 167 (8i) of the Act, the acts charge- . 
able under which are all acts taking place after the importation is over. Hence a 
prosecution for an offence under section 167 (81) of the Act cannot be stayed merely 
pe a Writ Petition is pending to quash an order under section 167 (8) of 
the Act, i . 


y. y. Raghavan, for Petitioner., : 
The Additional Government Pleader (M. M. Ismail), for Respondent. 


Ps 


R.M. Petition dismissed. 
° Somasundaram, F. Nänjá, In re. 
3rd March, 1960. Crl. Rev. C. Nos. 657 and 658 of 1959. 


Crl. Rev. Pet. Nos. 638 and 639 of 1959. 


Madras Public Health Act (III of 1939), section 39—Notice under—Requisites of. 

, A notice under section 39 of the Madras Public Health Act requiring the owner 
ef a building to provide sanitary convenience should specify the position where the 
latrine should be put up in the ‘building or compound. A notice without specifying 
such position is not a legal one and failure to comply with such a notice will not 
amount to any offence. 


T. M. Kasturi, for Petitioner. f 
The Public Prosecutor (P. S. Katlasam), for Respondent, 
R.M. . i Accused acquitted. 
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_ Somasundaram, F. fp ASS `. Natesa Pillai v. Jayammal. 
_ 8th March, 1960. ` ” f a "Cri, Rev. C. Nọ. 64 of 1960. 
. = Crl. Rev. P. No. 64 of 1960. 


< Criminal Procedure Code (V of 1898), Section 488—Maintenance order under— 
Subsequent living together of husband and wife—Effect on the order of maintenance. í 


Where subsequent to an order of maintenance made under section 488 of the 
Criminal Procedure Code the parties reunite and live as husband and wife it puts 
an end to the order. If the wife separated again from the husband then she has 
to file a fresh petition on a fresh cause of action and obtain an order on establishing 
that the requirements of the section are satisfied. Pe Star i ee 

B: T. Sundararajan, for Petitioner. a i 
The Public Prosecutor (P. S. Kailasam), for State. 


T. Ramalingam and A. C. Muniswami Reddi, for Respondents, 


R.M. TO: ` Petition allowed- 
Ananthanarayanan, `F: ` š ; Sakthi v. Kuppammal. .. 
> 9th March, 1960: > ; -  A.A.O. No. 301 of 1959. 


* Guardians and Wards Act (VIII of 1890), sections 29 and 31—Permission to sell minor's 
property —Consideration—Evident advantage to the ward—Sale of cultivable land belonging 
to minor in anticipation of land ceiling legislation—If permissible. 


’ _ In considering whether the permission sought for by a guardian for sgle of the 
ward’s property should be granted or not-a broad view must be taken of the concept 
of what is a measure to the benefit of the estate of the minor. Though it’ is. not 
possible to lay down any hard and fast rule as to the factors which a Court could 
take judicial notice of in deciding what a prudent man would do, still where it is 
Clear that the. policy of the Government was to impose a ceiling on land-holding 
and that legislation in that regard was imminent and surplus lands taken ‘over may 
not be given adequate compensation on the basis of the present market value, it is 
certainly open to the guardian, as a prudent man would do in his affairs, to dispose 
of the surplus lands at the best possible rate. Such a move is not opposed to public 
policy and the Court will be justified in granting permission to sell such surplus 
_ lands as may be found necessary as it will be for the benefit of the minor. 


R. Gopalaswami Ayyangar and S. Ramalingam, for Appellant. 
The Advocate-General (V. K. Tiruvenkatachari) and V. Ratnam, for Respondent. 


R.M. ~ Appeal allowed: 
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[Supreme Court!) tee dee aod ol oo vannoi n An Ler iota 
DI, pa ogh p fe pdp cep al ae inpet ipa a NATE pep Le 
P. B.'Gajéndradgadkar, K: N. Waùchgo 2°!" {North "Brock Jute Mills’ Co: Led! y: 
ad Ke Das Gupta, JJS PUS 1o gee sees Paes a a Aa Tes Worki 
.23rd March, 1960. AGAT NO. rår of 19892 
Industrial disputes Act (XIV of 'tg47)$'Section 33—“Lock-out: period‘ wages-ERight to. 
The rationalization- scheme. was -clearly.-an ' alteration: oficonditions’ of. sérvice 
to the. prejudice of the workmen. The refusal by the workmen to do additional 
work ‘could‘not amount to a strike, and even if it was considered a striké} it was 
certainly not illegal or unjustified. ame Pa dau lars 
` u Thé closure ofthe mills, it was keld;:amounted.to an illegal lock-dut,.and: the 
workmen, unable to work in consequence of it, were entitled-to wages for the:period _ 
of absence: caused. by such a lock-out. x OE se Lye 


r C. K. Daphtary, ‘Solicitor, General;‘of.India,\for\Appellant. 5 "oyu. 
P. K; Sanayal, P. K. Chakarwarti and R. C. Dutt, for Respondents: Yu +). + 


bo GR i onl ne yn. I tetris t dt gts i ` Appeal dismissed. 
Se ses OF a a Peer aie A Gaga, meade 


i AE ite ad at. ates Py 

jt [SUPREME Court.) We Leb aul ete lat at E ian abs 
K. C. Das Gupta'and F. G. Shah, KF- vs v nli Chairman, Bankura „Municipality vw 
23rd March, 1960. : aoa a, Lalji Raja-& Sons. 
Te i = Orl ANo; rīg ‘of 'î957. 
_, Bengal Municipal Act of 1952, section 431” (2}—Scope District Magistrates 

jurisdiction to fiass orders about disposal of Goods -seized by order of a Magist atè}. 
The impugned order could be passed by the Magistrate only in regard.to articles 
seized, by the, officers of the Municipal Comumitteé of their-own accord and not with 


Lae hart mgt ein a a 


the assistance of a judicial order from a Magistrate. © Section '431,.(2)’ of the Bengal 
Municipal Act did not ‘vest the District Magistrate with any, jurisdiction to ‘pass 
orders about the disposal of the goods seized by order of a Magistrate, ae 

G. B. -Aggarwala; for* Appellant.” °° 0) 7 8S 


MORA Fhe ye ate GF bup Taos ee o hfe? 
r : 


B, ‘Sen, for’ Respondent.’ ae 
. r E Pees ade, peels oh ied 


ah ra : oia ERA E atea aa u’ oy oah 
GR. Jigme gs cba oe eah nat a Appeal:-dismissed.. 
o i [SUPREME COURT} r à, 4 mahiri gau o Cask nni tas gaas Ii 
P. B.'Gajėndragadkár, K: N. Wanchoo’ B,N. Elias’ & Co., Ltd: Employees! Union 4. ` 
and K.C; Das Gupta, FJ.: 7 iL elem! 1G ia BN, Elias & -Coj {Ltd 
24th'Match; 1960.0) `o iy) lyf. iso; far r iue uA No 12Pof igs! 
Industrial Disputes Act (XIV of 1947)—Customary bonus for-puja:festival. ; : 
From the receipts sigiven by ‘the, ‘employees .it.was clear; that the-borius’’ was 
accepted hy them as ex gratia bonus. They could not, therefore, claim that, it, had 
become an implied term of agreement or a condition of service. The bonus was 
not customary, as it was not connected with any festival. This: puja bonus to} the 
subordinate, staff. had become. customary. and traditional and’ must be given for;the, 
year) .1956,;for- which no bonus whatsoever had been paid. 3.505 7) hes 
N. C. Chatterjee, for Appellant. OA seth At 
“ G: E. Daphtary, Solicitor General-of India, \for ‘Respondent... iaw, A 
EANET E cee De 4 ‘ ; 
G.R. ; 
baa in a e eis ae Aa ORE aa F Ga : 
í ..¢ SUPREME, Court. | re taa L adyn S E E EE E ET E 
P, B, Gajendragadkar and. ų, Management of Kairabetta Estate y. 
"K. G. Das Gupta, JJ. ee ets ‘Rajamanikkam., 
24th March, 1960. A T QA: No. 91 of 1959. 
Industrial Disputes Act (XIV of 1947)— Justification Sor lock-oiit-—Lay- off compensation. 
. ` Ca T ae te ka GA Ltd 
In the circumstances of the present case, when the manager was violently 
attacked and other members of the staff were threatened by-the workmen, thé mana- 
M—-NRC : 


OS Mppëal partly allied. 


4 


' ah ae 
wath diute da 


ve eh TOR E S 
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Peient was justified in declaring the lock-out and the workmen could have no 
grievance against it. The lock-out in the present case, could not be considered a 
lay-off and as such, the workmen were not entitled to, claim any lay-off compen- 
sation from the appellant. vu 
os . C. B. Pai and Sardar Bahadur, for. Appellant. a 
MiK. Ramamurthi and Venkataraman, for Respondents. ` 
E O gi beg i : : 
[Supreme Covrt.] , . pI Aa ian 
P. B. Gajendragadkar, K. N. Wanchoo Bharat Barrel and Drum Mfg. Co» (Private) 
` and K. C. Das Gupta, JF.- + ` : Ltd..v. G. G. Waghmere. 
24th March, 1960. eit C.A. No» 93:0f 1959: 
Industrial Disputes Act (XIV of 1947)—Increased wages and bonus -equal to fiv 
months basic wages. . Bo ee teh so, oe 
The Court held that the Tribunal’s award was reasonable and justified and 
there was no ground to interfere with it and upheld the award of the Tribunal 
granting increased wages and bonus for the year 1952 equal to five months: basic 
wages’ to ‘the workmen of the appellant company. ` DA re LIS 
' REJ. Kolahy, for Appellant. is cae 
“+k. R. Chaudhar, for Respondents. 
GR. 


Appeal allowed., 


PAS g _ Appeal dismissed 


` [Supreme Court.] - J A a 
P. B. Gajendragadkar, K. N. Wanchoo' R: K. Kapur v. State of Punjab: 
-ànd K. C., Das Gupta, JJ. ©- -oO TOT Orl, A, No. 217 of 1959° 
- 25th March, 1960. se a Begs} 

Criminal Procedure Code (V of 1898), section 561 (a)—Scope. 
“We are anxious not to express any opinion on the merits of the, case. All 
that we wish to say is that it is not a case where the appellant can justly contend that 

on the face of the record the charge levelled against him is unsustainable’. ° 
. “ It is not surprising that this unusual delay has given rise to the apprehension 
that the object of the delay was to. keep the sword hanging over-his head as long as, 
possible”. . The judgment of the Punjab High Court was not erroneous and there- 
fore could not be interfered with under Article 136 of the Constitution. - 


Appellant in person. >». © ' eva: a ERES 
.§. .M. Sikri (Advocate-General, Punjab), for Respondent. '> 
p “i i r ts P ¿ R | k 


5 as 


"OGRA aa = Appeal, dismissed” 
., [Supreme Court]: oO 2 5 ee ee. ae 
P. B. Ganejdragadkar; K <N. Wanchoo > ' N.. alindi v. Tata-Locomotive Eng. Ltd. 
and K. C. Das Guptay'\FF. - i Uo ni G.A. No. -IOI of1g60:; 


25th March, 1960. pase oe 
Industrial Disputes: Act, (XIV of 1947)— Right of workmen. to be represented by a 
Union representative at enquiries held by the Management 
“ A workman against whom an inquiry is being held by the management has 
no right to be represented at such inquiry by a representative of his Union, though 
of course ‘an.employer in his discretion can and may allow'his ‘employee, to avail 
himself of such assistance.” ; a Seat 
` N. G. Chatterjee, for Appellants. oar. fe : 
Soharab, D. Vimadalal, for Respondent. R 


i GR: ` Appeal dismissed . 
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[SUPREME Courr.] E cook Sti sae 4 
P. B. Gajendragadkar, K. N. Wanchoo ` Chartered Bank v. The Employees’ Union: 
and K. C. Das Gupta, FF. G.A, No. 14 of 1959: 
4th April; 1960. a epa PS 
.. Industrial Disputes Act (XIV of 194'7)—Reinstatement of a dismissed employee— Right to. 
“t In the peculiar circumstances obtaining in the cash department, the use: of 
the power by the bank under paragraph 522 (1) of the award was justified. Nor 
do we think that the failure of the bank to provide alternative employment to the 
respondent is improper”. 
Sachin Chaudhary, for Appellant. 
A. S. R. Chari, for Respondents. 


G.R. | —- f Appeal allowed: 
[SUPREME Govurr.] i 
P. B. Gajendragadkar and Assam Oil Co. Ltd. v. Its Workmen. 
K. C. Das Gupta, FF. ; 
4th April, 1960. : G.A. No. 24:0f 1959. 


Industrial Disputes Act (XIV of 1947)—Order of reinstatement—Compensation— 
Discharge without enquiry. ; l ; 

The employer could normally have recourse to the terms of the,contract for 
terminating an employee’s services. But the exercise of the power must be bona 
fide. Where the order of discharge is in substance based on misconduct, fairplay 
and justice require that the employee should be given a chance to explain the alle- - 
gations weighing on the mind of the employer. It was further observed that the 
employee was entitled to expect security of tenure. On the facts `of the case, it 
was found that the termination of Miss Scott’s services was due to misconduct arid 
the appellant was: not justified in discharging her without holding a proper 
enquiry. l ' 

The employer had completely lost confidence in Miss Scott and, therefore, it 
was not fair to order reinstatement., The appellants were ordered to pay 
Rs. 12,500 as compensation to Miss Scott. ; 

H. N. Sanayal, Additional Solicitor-General of India, for Appellant. ' 

Frank Anthony, for Respondent. 3 l 


G.R. —— , i Appeal allowed. 
[Supreme CouRT.] : Bi ; f 
P. B. Gajendragadkar, K. N. Wanchoo Management of Chandramalai Estate v. 
and K. C. Das Gupta, JJ. Its Workmen. ` 
4th April, 1960. C.A. No. 347 of 1959. 


Industrial Disputes Ast (XIV of 1947)—Wages for the strike period. 

‘The employees acted in great haste. They should have waited till after the 
termination of proceedings before the Conciliation officer. “In our viw there is 
no escape from the conclusion that the strike was unjustified and so the workmen 
are not entitled to any wages for the strike period”. > > ae i 

S. Govind Swaminathan, for Appellants. 

Jacob A. Chakarmal, for Respondent -No, 1. 


pS i ©, 

G.R. ; —_ i ; Appeal allowed, 
[SuPREME CourT.] ots a i a T: 

B. P. Sinha, C.F., S. J Imam, ` j Sant Ram, In re. 

J. L. Kapur, K. N. Wanchoo and c C.M.P. No. 928 of 1959. 


K. C. Das Guptia, FF. 
4th April, 1960. : . Me po E E . 
Supreme Court Rules, rules 23 and 24 regarding Touts—Vires—Article 14 of the 
Constitution of India, 1950. oe ae 
As the highest Court in the land, the Supreme Court must make rules to en- - 
ure sound administration of justice and the conduct of advocates and their assis- 


` 
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tants must therefore “form the subject-matter of the regulations by the Baer. of the 
Court; : ; : 


t BES PEE ii 


'The Rules must necessarily define a tout and prescribe procedure for holding 
enquiries “to determine whether or not a particular person should be included in 
such. lists.” ‘Rules 23 and 24 which made provisions for this purpose; “ mustthere- 
fore be held to be constitutional and not ultra vires.’- These ‘rules, it was:held did 


not. create any cigrimination and were therefore not aol Ve of Article 4: of me, 
Constitution. . ‘ 


part ayes 


“ A tout as such cannot claim any rights in relation tó thè businéss of thè Court 
and it is incumbent on every Court where legal practitioners aré ‘allowed | to appear 
and Plead ta see that toutism is completely eliminated... 


eet 
` M. G. Bhimasena Rao, for Petitioner. S 


„H. N. Sanayal, Additional Solicitor-General of India for the Attorney; General 
of India. i 


© GR. o py — . Petition dismissed. 


[Supreme Courr.] Sm l . Lo hs 
P!B. ‘Gajendragadkar, K. N. Wanchoo * M. P. Mineral Industry Association v. 


s ' md K.'C. Das Gupta, JJ. ` we Regional Labour ‘Commissioner. 
-qth April, 1960. l Bia Si - C.A. No. 389 of 1959. 


e iiin. Wages Act (EE of 1948) . section 5 a) Mads Pradesh. aren 
Notification sf March goth, 1952—Ultra vires. eae 


` A notification under section 5 (2) of the Minimum. Wares Ka ‘could be issued 
ain in respect of employnient ‘which: fell: under the. Schedule to the Act:: «It was 
clear, that the stone-breaking or stone-crushing operations carried on in mines 
‘weré not’ included’ i in Item ‘8 ‘of the Schedule. ‘The’ impugned notification, issued 
under ‘sectioii' 5 (2) of the Act’ was, therefore, ultra vires. Doai 


The entry in the Schedule, his Lordship added; related - to “stone:breaking 
and stoné-crashing quarries” and’ not’ to‘mines’. ~ 


“A, S. Bobde and Ganpat Rai, for Appellant. i To : ' 
H. J. Umrigar, K. L. Hathi and R. H. Denes for Respondents, 


yw 


2? 


' GR CHo oeg dement L entas ` Appeal allowed. 

T TSupresie Courr.] : 7 ae ee 
P. B, Gajendragadkar, K. N. Wanchoo, ‘ ons ` Muir Mills Ltd. v. Its Workmen. 
© cand K. C. Das Gupta, FF: fo ee a ‘GA, No. 365 of. -1959. 


ath April, 1960, ` a a fe a 
“Industrial Disputes Act (XIV of 1947,— Risa wages "Meaning. ro ea, i Di 


The term ‘ basic’ means an amount w. ich i is ‘allowable ithesnedtive’ Of: Special 
claims, and thus understood * basic wage” hever includes the additional emoliments 
which some: workmen may earn on the basis of a system of bonuses related tò pro- 
duction, The Court held that production bonuses were .not: \comtemplated in 
_theorder of Government . It also held accordingly that. ‘the Appellate ‘Tribunal 
was right in saying that the Government order did not absolve, the company. of the 
duty of continuing to pay the production and incentive bonys to- workmen: ‘as beforé. 


a. S. Pathak and S. P. _ Sinha » for Appellant eR a 
ty :P: Goyal, for Respondent Novo a Fe ae S io e 
Pie Ahmed ‘Khan, Ley of the eli for Respondent No. r., 


MUGRJ fer ca. aan el Coe a eA  Abpeal- dismissed 


i 


nate 


m4, 
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Rajamannar, C.J., and Jagadisan, FJ. . Vasantha Pai v. Dr. A. Srinivasan. 
8th January, r960. + ; . W.A. No. 65 of 1957. 


‘ ~ Representation of the People Act (XLIII of 1951), section 123 (7)—Candidate authoris- 
_ing expenditure—Whai amounts to. : : 


, In order to attract the provisions of section 123 (7): of the Representation of 
the People Act, ‘1950, that a candidate has incurred or authorised the‘incurring of 
any expenditure in contravention of the Act or Rules it should be established that 
the authorised expenditure was eventually met. by the candidate himself.. The 
mere fact that other persons interested in the candidate expended money themselves 
to, help the candidate in his election would not render the candidate guilty of the 
corrupt practice set out in section 123 (7) of the Act. 


y ` G. Vasanta Pai, for Appellant. 


The Advocate-General (V. K. Thiruvenkatachari), V.P. Raman and the Additional 
Government Pleader (M. M. Ismail), for Respondent. ` 


0 RM» — i Appeal dismissed. 
Rajamannar, C.J., and Fagadisan, F. Abdul Gani v. Periaswami Chetty & Co. 
‘18th January, 1960. . O.S.A. No. 28 of 1956. 


_ Partnership Act (IX of 1932), sections 45 and 47—Legal representative of a deceased 
partner—If bound by an acknowledgment made by the surviving partner subsequent to the 
dissolution of the: partnership by death. \ 


Limitation Act (IX of' 1908), section 21 (2)—Scope of. ae 


The legal representatives öf a deceased’ partner cdnnot be validly bound for 
payment of the partnership debts by an acknowledgment made by the surviving 
partner after the dissolution of the partnership by the death of the other partner. 
The theory of implied agency disappears on the dissolution of the partnership and 
the ‘proviso to section 45 of the Partnership Act would apply in such cases and sec- 
tion 47, which relates to obligation inter se the partners so-far as may be necessary 
for winding up the affairs of the partnership cannot be invoked to bind the legal 
‘representatives of the’deceased partner merely on the basis of an acknowledgment 
made by the’ surviving partner after the date of dissolution. a 


~ Under section 21 (2) of the Limitation Act the theory of implied agency under- 
lying the concept of a partnership is not by itself sufficient to enable.a partner to 
bind the other partners by an acknowledgment of liability of the firm unless there 
is evidence, however slight, or other circumstances such as course of business or . 
conduct of parties; as to make the non-acknowledging. partner also liable. `` 


R. Thirumalaiswami Naidu, for Appellant. 
1i. KM. Bashyam Ayyangar; for Respondent. i 


g 


ee aa ‘ A : 
7 a RM. oe . 2 Appeal allowed. 
Ramaswami and Ananthanarayanan, IF- i Nadar Bank, Ltd., Madurai v. 


1’, . 21st January, 1960.,: nR ` Canara Bank., Ltd. 
E NE ge es a. i a ; A. No. 33.0f 1956. 
= ' Contract—Plêèdge` and hypothecation of moveables—Difference between— Open cash 
credit’ ‘and’ ‘ key loan? system—Natur. ‘of i i í 


«- Itis no doubt true that in order to constitute a valid pledge of moveables there 
should be delivery of th> articles, either actual or constructive, to the pledgee. But 
the ‘possession of the pledgee ‘may be either physical or cven a right to possession 
and the validity-of the pledge is not affected merely because the pledgor remains in 
possession of the goods under'the specific authority of the pledgee for certain limited 
‘purposes, “The teal test is whether-the dominion over the goods pledged: remains 
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with the pledgee and whether the handling of the goods by the pledgor is under 
the delegated authority of the pledgee or is independent of it. C 


. The mercantile practice of ‘ open cash credit’ and ‘ key loan’ are only certain 
forms of pledge though they may differ in their flexibility, inter se. They are not 
cases of mere hypothecation of moveables. 


The Advocate-General (V. K. Thirwenkatachari), `V.. V. Raghavan and V. 
Srinivasan, for Appellants. . 


T. Krishna Rao, for ist Respondent. . 
R.M. : —— Appeal allowed. 


Jagadisan, F. Mohideen Kutty v. Shaik Mohd. Maracair. 
25th January, 1960. ; . G.R.P. No. 2144 of 1959. 


_ Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7-A and Rule 
9 (3)—Order under—If ex parte order. 


An order made in terms behind the back of a tenant under section 7-A (4) 
of the Madras Buildings (Lease and Rent Control) Act, 1949, will also be an ex 
parte order which could be set aside under rule g (3) of the Rules framed under the 
Act. The proceedings before the Rent Controller even under section 7-A (4) of 
the Act are certainly of a judicial nature and at every stage, subject to the provisions 
of the Act, the parties have to be heard and orders passed. J 


P. Venkataswami and A. Subramania Ayyar, for Petitioner. , 
K. C: Jacob, S. K. L. Ratan and F. Satyanarayanan, for Respondents. 


R.M. —— Petition allowed. 
_ Subrahmanyam, F. Rosammal v. Manavedan Raja. 
agth January, 1960. : ; A.A.A. O. Nos. 76 & 78 of 1958, 


Madras Cultivating Tenants Protection Act (XXV of 1955), section 3 and Madras 
Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956), séction 13—Decree for 
mesne profits against a tenant who is a cultivating tenant within the meaning of the Acts— 
Decree for mesne profits passed prior to the Acts—If could be executed against the tenant for 
the period subsequent to the commencement of the Act.  - : ne 


1. Civil Procedure Code (V of 1908), Order 20, rule 12—Decree for mesne profits prior 
É n Madras Act (XXV. of 1955)—If could be executed in respect of period subsequent to the 
cl. i 
t 

Having regard to the scheme of the Madras Cultivating Tenants Protection 
Act, 1955, and the Madras Cultivating Tenants (Payment of Fair Rent) Act, 1956, 
a decree for mesne profits against a tenant, who comes within the protection.afforded 
by the Acts, could not be executed against him for the period subsequent to the com- 
mencement of the Acts.: Though the expression ‘ rent’ is not defined: in the Acts 
the word must be understood in the sénse known to law, namely anything payable 
under the contract of lease between the owner of the land and the cultivating 
tenant. Having regard to the right of possession conferred on a cultivating tenant 
and rent enforceable against him being only the fair rent payable under thé Act, it 
cannot be said that the possession of the tenant is unlawful. The enactment of 
Madras Act (XXV of 1955) takes away the basis of a‘decree for mesne profits, viz., 
that the possession of the defendant judgment-debtor is wrongful. As. the, basis or 
foundation of the decree is taken away that part of the decree relating to mesne 
profits ceases to exist and cannot be executed against a tenant after the commence- 
ment of the said Act, which confers on the tenant the right to continue in possession. 
The rent payable by the tenant will only be either at the contract rate or at the rate 
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of the fair rent, if determined under Act, XXIV. of 1956, and not on te basis of 


mesne profits provided . for under any decree. be ee i D P 
K. S. Champakesa Ayyangar: ‘and K. G. apoi E for r Appellant. am Ree 

1 + ALR “Srinivasan, - for: ‘Respondent. ; - , vi uN 
RM. UO = Ber ar _——. nee ne eae “Appeal alloived. 
Ramachandra Iyer, J. 4 i ‘Special Thasildar, Land Acguiition. Neyveli 
29th January, 1960. , . Project v. Muthu Reddi. 
j © 2 t o * BR. No. 26775 of 1959. 


'Land' Acquisition Act (I of 1894), sbi 18 and 54—Order on reference under lay 
18—When appealable under section 54. 

Section 54 of the Land Acquisition Act provides that an appeal can ibe filedsin 
any proceedings under’ the Act from an award or any part‘of such award. ‘There is 
no definition in the Act of the term ‘award’. But when onte -there is a. proper 
reference before the Court under section 18 of the Act all orders passed, in that re- 
ference would be awards and ‘an ‘appeal would lie. Where on a reference under 
section’ 18, the Court . gives a decision, which has the effect of nullifying -, the award 
of the Land Acquisition Officer and a, femittal of the proceedings for purposes of 
fixing the proper amount of compensation, that would be an award against which 
an appeal would, lie to the High Court under section 54 of. the Act, ~ : 


: ALR. ‘1931 Mad. 26: LL.R: 45.Mad. 320 (ŒG), referred. . be ee ee 
_ Moa) 2 M.L.J. 130, doubted. . Gro chi piae, Ma R 
The Government ets (K. Vesraswàmi),, for: Pêtitioner. a : 
RM. ; a Answer PAT 





` Ramasivami, J.  Nalldkarupan Chettiar í b. Subbiah Thevar, 


Crl, Rev. P. No. 697 of 1959. 


Cattle Trespass Act (I of 1871), section- 10—Soope of — « Cultivator or r occupier? — 
Meaning of. ao; ve Pe BEY M 

Section 10 of iie Cattle Tepi] Act contemplates certain sets ‘of peloni who 
alone are authorised to seize cattle trespassing- under ` certain circumstances; One 
of them is the cultivator or occupier of the land on' which the cattle trespasse3.: The 
term ‘ cultivator * includes not only the- person’ who actually toils on the land on his 
own account but also the owner of.the land who gets it cultivated through his farm 
servant or hired labour. ‘The,. workable ‘test.in the interpretation of ‘the terms 
*cutivator’ or f occupier ’.appears to be,whether ori not the’ person who. claims ‘to 
have legally seized: the cattle or caused them to be seized can maintain that he has 
suffered any loss or damage # as the very ‘scheme of. the Act is, ‘based on the concept 
of ‘damage’ caused ‘by‘the tréspassing’cattle and consequent logs to cultivators. 


* "16" Cr.L.J. 9772: ALR. 1922 Pat. 317: 1948 M.W.N. 407 referred. . 
l RE Santanan, ` ‘for Petitionér. ` me 
‘The Public Prosecutor, (P. S. Kailasam), for the State. l ` 

M. S., Sethi, for Complainant. | 


‘het 


11th February, 1960. poy . _ Ori, ‘Rev: C. No, 716 of 1959. 


, sa 
ae 2s A | 


wa abe yh fo te aie 


RM. 5 ; a `" Sentence d 
Rajamanha?, CG. J., and Fagadisan, i eoe -Venkataraman ¿ ò. Lakšhmi Ammal. 
- 16th February,’ 1960: wth 8 kee “ss -QS.AS No. 61 of 1958.. 


` Civil Procedure Gode’ (. V of’ i908), section I 5 1—Powers of | Court spit Contin decret 
giving limited estate to a A woman—Subsequent passing, of, the Hindu Succession. Act, 
(XXX of 1956) —If consent decree could be modified granting ,absolute estate. 


Hindu Succession Act (XXX of 1956), section 14 G) consent decrees before thé 
Acte could be varied by Courh > . ys 


It is no doubt true that section 14 (2) of ‘his Hindu SET Act; 1956, con- 
verts the limited estate of a Hindu -woman into an absolute one. But „that. does 
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not have the effect of making : consent decréés made before’ the ‘Act vóidi merely’ be 
cause‘such decrees provide only for a limited'estate: It is not'open toa Goiirt to 
grant a declaration of.a substantive-nature-under section'151 ofthe: Civil Procedure 
Code. Section 151 could confer no power.on a Court to vary a consent, decree, under: 
which a limited estate was given before the coming into force of the Hindu Succes- 


sion Act, 1956, mto a decree granting | hpr an absolute-right. Tah T 
i ‘Cy S. -Rajappa,. for Appellant. ` ; ee ee ne 
Ý. -Saimbandhan ` “Chettiar, for Respondent Ehe ereot ngs 

“RM: i eae oe a MR ha ois, Abbot allowed. 
Tacen, F. “4 Rangichari v. G.-M., Southern Railway: 
„3rd March, 1960. 2a ES Gia a S nt W.P.. No. 1051, of, 1959. 


4 ++ Constitution of India (1950); Article 16-—Scope of -Réserviation’ of: promotion posts: int 
foo ‘of backward ‘dlasses—Validity—Backward classes who are— Employment: Scope ofi 


' ‘The equality of’ Opportunity ‘which ‘Article ‘16 (ty of ‘the’ Constittition of Tridia, 
guaiantees' ‘and the discrimimation’ which Article 16 (2) prohibits" apply'alsd to” pro- 
motions of civil servants from ‘one post to’ “ariother® when ‘both are in¢luded in Pie 
kes service:' Though promotions yay not ‘be appoititment’ to'a service ‘it is ‘an’ 
appointment ‘to ‘an’ office ‘within the meaning of Article 16' (1) and," (2). “The terfi! 

‘ employment” ‘in Article 16 (iy and (2)' covers the entire period Of service of aicivil: 
servant and throughout his service'a citizen iis entitled tothe’ rights guaranteéd by 
clauses (1) and (2) of Article 16. RiR me ed A eae ag. “ga 

‘Taking the scheme ofthe. Constitution ‘as ‘a whole. the expression backward 
classes’ in Article 16 (4) of the Constitution includes members of the scheduled 
‘castes and scheduled tribes. Article 16 (1); of the Constitution no doubt authorises , 
the reservation of appointments ‘and posts iti ' favour of backward classes, ` ‘But ‘promtio- 
‘tions froma one post’ to aijother i in the same service is neither appoiiibhent! io 'a'servided 
nor’ appointment 'to'a post.” The ambit of Article 16 (4) is narrower than that of 
Article 16 (2). While Article 16-(2) ‘applies to-all. civil. posts‘and all: appointments 
thereto, to Article 16 (4) is confined only to appointments to a service or post; which: 
means the initial appointment,to the service itself. It cannot,cover.a case of promotion 
from one post-to another of a higher grade in the same service. ...While,such :pro-, 
ee are,within the scope of the ban ‘against: discrimination imposed{ by Article. 

6 (2) of the.Gonstitution they are-outside the protection under: Article. 16; (4). uri: 


siin Hence a reservation ‘in favour, of backward classes in: ‘respect-of promotions-from’ 
‘one post to another in.the same service will be:unconstitutional,:as' ‘offending against’ 
‘Article'16 (2) of the Constitution and ‘is nee saved by; Articlen16 (4). e “oles ts? 
uh ns ‘Meghan’ K umétainangaldn and P.'S.' ‘Madhiisudanian; for Petitioner. qUispot yt 

"K: Rajah Appar, C: ; Goviñdařają. Anaita, arid É. T, Sahat ty for Respéndent ee 


ine 1o 


R. M, : ye Ine She oS, fyi asi x ieee a Ruleyabsolute. 
Ramachandra Dö: Foo j > Subbanna, Gounder, v. Ellappa Chettiar. 
18th March, 1960. “GR. P: No. 283 of, 1960. 


Madras City Tenants” Protection’ ‘Act! (II of 'igday ‘and Niiras ds Cullivatinig “Tenants 
Protection Act Applicability —If could apply _ simultaneously” in-tespect of the såing “subject 
matters =- © > 

"The Madras City, Tenants’ Protection Act . applies . tọ; tenancies: oF: -dand for. 
purposes | of putting up a building thereon whereas the Madras Cultivating’ Tenants’ 
Protection Act applies only to tenancies of agricultural land.’ It is not possible for . 
both these’: ‘enactments to apply to the same’ subject-matter: “Tf the’ tenancy” is one. 
purely ‘for agricultural purposes’ the: Madras City Tenants” Protection Act will. i hot: 
apply even though ‘a Puan as. been pùt up thereon’. tö" facilitate’ agricultural 
operations. | * elt Sa We Aa bo te tae Coe el 

S. Mohan K rdan mr S. Paramaswami, for'Petitioher.> `` Pe ak 

oR. .Gopalaswami, Amangar: and: Vedantare Srinivasan; fox. Respondent. rar bak 


ms ERM, Boana Se uue h H s enre. Orders TEN 


r 


5i 
Balakrishna Aiyar and Subrahmanyam, 77. State of Madras v. R gammal 
24th December, 1959. a AAEE Se, 

a l i _ „Appeal No. 476 of 1956. 
< Land Acquisition Act (I of 1894), section.18—Reference under—Scope of —Furisdiction of 
Civil Court. . ’ sae SX a eee 

The Land Acquisition Act does not confer on-the Court to’ which a reference is 
made under section 18 of the Act jurisdiction to-investigate questions of fact which did: 
not arise for investigation by the Collector on the statements filed before him. As y 
such it is not open to a claimant in proceedings before the Court on a reference under 
section 18 to raise any ground of objeċtioñ to the award by way of supplementary 
claims to compensation or otherwise other than the grounds stated in the applica- 
tion made to the Collector under that section. i 


A.LR. 1930 Mad. 586, ‘followed. : 
The Government Pleader (K. Veeraswami) and R. G. Rajan, for Appellant. 
A. Balasubramanian, for Respondent. - . Cia 
RM. ` ; s 


Os Appeal dismissed.. 


rt 
u 


Jagadisan, F., , , Kuppa Goundar v. 
5th January, 1960. ; .-, Joint Sub-Registrar III, Salem., 
M , aa A Writ Petition No. 1217 of 1959:. 

- Registration Act (XVI of 1908); section 15 (4)—Power of Sub-Registrar in summoning: 
witnesses-Scope and extent' of. ope : 
The words ‘as if he were a civil Court, in section 75 (4) of the Registration Act 
is very wide and would attract all the provisions of Order 16, rule 14 of the Civil Pro- 
cedure Code, 1908, relating to summoning and enforcing ‘attendance of witnesses.” 
Hence a Sub-Registrar has jurisdiction to summon any witness, of his own accord, in” 
an enquiry in respect of compulsory registration of document, if he feels that ‘the 
evidence of the witness will be necessary for the decision of the dispute. l 


K. S. Ramamurthi and O. K. Ramalingam, for Petitioner, ` 
_ RM.. e Pee 


Petition dismissed, 


gi sk a 
—— , 


Rajamannar, C. F., and Basheer Ahmad Sayeed, F. Joseph Sam v. Caltex India Ltd. 
7th January, i960. ~; ie ia oe a 

: W.A. No. go of 1957. , 
f Madras Shops and Establishments Act (XXXVI of 1947), sections 41 and 51— Scope 
of. i fe l š 
Section 51 of the, Madras Shops and Establishments Act; 1947, does-not have 
the effect of interfering with the functions and jurisdiction of the civil Courts and 
judicial or quasi-judicial Tribunals to decide whether in the particular circumstances - 
ofa case the'Act was applicable or not. It is only a miscellaneous provision intended 
to decide certain questions as far as: the department is concerned. Hence an Addi- ` 
tional Commissioner for Workmen’s Compensation: has jurisdiction to decide in 
an appeal before him the question. whether the Act was applicable to the person - 
concerned or not, viz., whether or not he: was- in the position of management.. . 


M. K. Nambiar and K. K. Venugopal, for Appellant. 

“Messrs. King and. Partridge and the “Additional ' Government .Pleader (44M, -. 
Ismail), for Respondent. Ce SG iA os 

RM. . ule ee ee eS > Appeal, dismissed, 


ee 


a te ace ere 


‘MON KG : 


ot 
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Rajagopalan,’ 7. ro a Appaswami“ Naidu v. Board of Revenu: 
4th January, 1960. W.P. No. 1253 of 1956. 


“Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), 
sections 31 and 35 and Madras Proprietary Estates Village Service Act (H of 1894)—‘Iou’. 
and ‘ditiam’ inams of Tirunelveli District—Computation of basic annual_sum—Permissible’ 
deductions—Dittam payable by the holder of an inam estate for services-—If amounts to jodi, 


quit rent, etc., liable to be deducted from the basic annual sum. ` - : 


. ` A ‘dittam’ payable to. the Government by the holder of an inam estate does’ 
not by itself constitute ‘jodi’ ‘quit rent’ within the meaning of section 3I (a) of the 
Madras Estates Abolition Act nor is it a liability imposed at the'time of the confir- 
mation of the grant. As such amounts paid as dittam cannot be deducted from the? 
computation of the basic annual sum under section, 35 (a).of the Madras Estates 
(Abolition and Conversion into Ryotwari) Act, 1948. .The expression ‘or other 
amount of like nature’ in the sub-clause has to be construed ejusdem generis with the 
words.‘ jodi’ or ‘quit rent’ in the section. ri aa aE 
The ‘ivu’ and ‘dittam’ inams, a peculiar feature of Tirunélveli District, repre- 
sent grants for the payment of the remuneration of the village officers, the karnam 
and ‘the nattanmai. But the payment of such dittam is not a contractual obli- 
gation incurred by the landholder of the estate at any time subsequent to 1865. It 
is only under section 27 of the Madras Proprietary Estates Village Service Act, 
1894, that the Government purported to enforce such payments. But that section 
could’ have no application to the levy of dittam in the instant case’as the levy is not 
authorised ‘by section 27 (1) or '(2) of the said Act. As there is no lawful basis 
for the demand of the dittam, though factually it was being paid by the landholder, 
they do not come within the scope of the deductions .permitted by section 35; (@): 
of the Madras Act (XXVI of 1948). ; A ESI 
3 Obiter:—Section 27 of the Madras Act (II of 1894) could not apply to estates - 
falling with the category defined by section 4 (d) of the Act as neither jodi nor quit’ 
rent can be equated to permanent assessment within the meaning of section 27 of: 
the Act. : aA ; f E Te i aa 
`` R. G Rajan, for Petitioner. ` . eee AEE 
The Advocate-General (V. K. Tiruvenkatachari) and The Additional Govern- 
ment Pleader (M. M. Ismail), for Respondent. Pn l Si 


- > RM. —; Rule absolu te. 
Rajagopalan and Ramachandra Iyer, FF. Coelho v. Agr. I-T.0., Gudiwada. 
bs 19th January, 1960.. _T.R.G. No. 53 of 1957.. 


` . Madras Agricultural Trcome-tax Act (Vof 1955); section 5 (e) and (k)—Applicability 
Pe Hahi deduction—Interest paid on money borrowed for acquiring land—If permissible 

eduction. - => f . ae a R 

~. The nature of the loan and the interest paid thereon ‘contemplated under sec-. 
tion’ 5 (k) of the Madras Agricultural Income-tax Act, 1955, is that the borrowed" 
amount should have been actually spent-on the land, viz., -for any agricultural or. 
horticultural purposes or any purpose subservient thereto. - An expenditure for! 
the.purpose of purchasing the land itself is not an expenditure ‘on the land’ within 
the scope of that sub-section. A loan borrowed for the purpose of purchasing the’ 
land, though of’a capital nature, the interest paid on the said loan in the year of 
account is not of a‘capital nature. A payment of interest on a loan incurred for the’. 
acquisition. of land, which is the source of taxable income under the Act, will satisfy’: 
the requirements of section 5 (e) of the Act and will constitute a permissible dedu-* 
ction. ~ cant r Fus so ana DO Sy eben 
. * . [Scheme of provisions explained—Wholly and exclusively for the purpose of 
the’ land—What is ?—Case-law discussed]. a hee Piet, Pe 

_ E. Anthony, Lobo and R. Rajagopala Ayyar, for Petitioner. - Syd, 


-The Government Pleader (K. Veeraswami), for Respondent. 


R.M, 


Dare" at 





, Petition allowed. 
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’ [Supreme Court] 2 2 oe 


Subba Rao and F. C. Shah, FF. Nandlal Misra v. k. È. Misra. 
Ist April, 1960; ° REA . © GLA. No. 64 of 1958. 


Criminal Procedure Code (V of 1898), section  488—Prtminay enquiry before notice— 
Validity. - 


_ Section’ 488, of the Criminal Procedure Code did not contemplate a preliminary 
inquiry before i issuing , a notice but it laid-down that all evidence under that chapter 
should be taken in the presence of respondent or his pleader. ‘The procedure 
followed by the Magistrate in the penr case- (net issuing notice to respondent) was 
unjust to appellant.: 


“The record disclosed that aay the Magistrate was oppressed by the 
high status of respondent, and instead of making a sincere attempt to ascertain the 
truth, proceeded to adopt a procedure which is not warranted by the Code of 
‘Criminal Procedure, and to make an unjudicial approach to the case of appellant.” 


Order of the High Court is set aside and reference made by the Sessions Judge 
is accepted and the application is remanded to. the Court of Magistrate, I Class, 
Allahabad, for disposal according to aw. 


N. C. Sen, for, Appellant. 
“CE: mec Solicitor-General of oe for: eee 
G. Rr ae Case remanded. 


[Supreme COURT. ] 


B. P. Sinha, C.F., S. J. Imam, A. K. ‘Sarkar Hathisingh Mfg. Co. v.Union of India. 

K. N. Wanchoo and F: C. Shah, FF. : Petitions Nos. 88, 106 of 1957 & 

14th April, 1960. : 103 Of 1959. 

Industrial Disputes Act (XIV of 1947) as amended by Act XL of 1947, ‘section 
25-FFF—Vires Articles 14, 19 (1) (g) and 20 of the Constitution of India. 


The freedom to carry on any trade or business guaranteed by Article 19 (1) 
(g) was not absolute. It was subject to reasonable restrictions, which Parliament 
‘was always.competent to impose, The closure of an industrial undertaking always 
resulted in throwing away many of its employees into the ranks of the unemployed. 
It was, therefore, held that it would be in the interest of the general public if “ the 
misery resulting from unemployment should be redressed. The object of the re- 
trenchment compensation is, therefore, to give partial protection to the employee 
to ‘enable him to tide over the period of unemployment.” 


Article 19 (1) (g) was, therefore, held not to have been contravened by the 
impugned provision. ‘(Section 25-FFF of the Industrial Disputes Act). “It was 
further held that it was not unreasonable’ to award ‘compensation under section 
25-FFF (z) in addition to the gratuity “ which is otherwise ,claimable under an 
award binding upon the employer.” Abserice of a provision: for a judicial verdict 
on the question of compensation would not make the law unreasonable. 


Rejecting. the argument regarding discrimination it was held that the impugned - 


"provision would apply to all the employers covered ed it and, therefore, it was not 


ciseriminatory in nature. 
, G. S. Pathak and B. Sen, for Petitioner. 
` . M. G. Setalvad, Attorney-General of mia for the Union of India, 
: Porus A, Mehta, for Intervener. 


GR: . . — Petitions dismissed. 
M—NRG 
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Ramachandra Iyer, F. Varadaraja Gounder v. Narasimhalu Reddiar. 
11ih-March, 1960. _ S.R. No. 28388 of 1959. 


` Civil Procedure Code (V of 1908), section 115—Revision against an order made under `` 
Section. 467 of the Criminal, Procedure Code—Maintainability. 


As an order ‘made under section 476 or "476A of the Criminal Biotedire Code 
has been‘expressly made appealable under section 476-B.of the Code to the Court 
to which the Court making the order is subordinate no revision ' could’be filed Senne 
such 2 an order under, section 115 of the Civil Procedure Code. 


“An Assistant City Civil Judge, Madras, should be deemed to be subordinate l 
to >the Provincial City Civil Judge within the meaning of section 476-B of -the 
Civil Procedure Code. 


N. Vanchinaihan, "oe Petitioner. 


KE y 


RD M. sok Te atte . eG Office note accepted. 
Balakrishna Aiyar and "fagadisan, FF. Satiap Chettiar i v. Uniayal Achi. 
16th March, 1960. “3 ` O.S.A. No. 46 of 1958. 


‘Madras High Court Original Side Rules, Order i7, sila 1 a Meaning of 
—If includes See ee 


The word ‘inaccuracy’ in Order 17, rule 15 of the Madras High Court 
Original Side Rules, is no doubt wide and is intended to cover cases not governed 
by the other words namely, clerical or arithmetical error occurring therein. Clerical 
or arithmetical errors connote something which is manifest on the face of the record 
- and the word ‘inaccuracy’ in the rule should be interpreted in the light of the 
preceding words ‘clerical or arithmetical error’. Hence if there is no -inaccuracy 
manifest on the face of the record, just like clerical or arithmetical error, the Court 
has ‘no jurisdiction to act under the rule. A supervening inaccuracy, wiz., one 
which renders the original order inaccurate by reason of a subsequent amendment, 
‘cannot be one manifest on the face of the record and cannot be amerided under the 
‘rule. 

P. S. Sarangapani Ainar, for ET 

T. Venkatadri, ; for Respondent. , 


CRM. °°: _ a ni i . Petition dismissed, 


r 





Balakrishna Aiyer ‘ia “tagatisan om Abdul Malick & Sons v. Md. Yusuff Sait, 
21st March, 1960. Appeal No. 272 of 1956. 


Contract Act (IX of 1872), section 16—Undue influence —What is—Gift Srom Form 
to child—Presumption of undue influence. 


Transactions in the nature of a bounty from a child to a parent are in equity 
looked upon with caution by Courts and it is the duty of the donee to prove that the ` 
gift was the result of free exercise of independent will and the Court should be satis- . 
Bed that the donor was acting independently without any influence from the donee. 
The mere existence of the fiduciary relationship of parent and child between the 
donee and the donor raises a presumption of undue influence and it is on the donee - 
to rebut the presumption. 


K. Krishnaswami. Ayyangar, N. C. Raghavachar, i iS: Varadachar and Narottam 
Jain, for Appellants. : 


V. C. AREE for ist Respondent. Bor 


t 
` 


RM oÀ A . Appeal dismissed. 
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Rajagopalan and 3 "Madura Mills Co., Ltd. v. 
Ramachandra Iyer, FF: ; ` State of Madras: 
14th December, 1959+ . “T.R.C, No. 21 of 1957., 


Madras General Sales -Tax Act (IX of 1939)— Turnover and Assessment Rules, . 1939, 
rule 4-A—Applicability and validity. 

Rule 4-A (iv) of the Madras General Sales Tax Assessment and, Turnover 
Rules, 1939, is not ambiguous in any way and the single point levy prescribed under 
the rule will apply to all sales of cotton to a spinning mill in the State without refe- 
rence to any question of licensing of the dealer. The rule is intra vires and enforceable, 

K. V. Venkatasubramania Ayyar instructed by Messrs. King and Partridge, for 
Petitioner. 


The Government Pleader (K. Veeraswami) for Respondent. 


R.M. B ——— . Petition dismissed. 
Rajamannar, C.F. and Fagadisan, F. '- Thangavelu v. Tiruchirapalli City 
21st January, 1960. f Co-op. Bank, Ltd. 


W.A. No. 84 of 1957. 


Madras Shops and Establishments Act (XXXVI of 1947), sections 6 and 41 (2)— Juris- 
diction of Commissioner—Exemption of an establishment from the provisions of the Act subject 
to certain conditions —When affects jurisdiction of the Commissioner. - 


Where the State Government by virtue of the powers under section 6 of the 
Madras Shops and Establishments Act exempts any establishment from the provisions 
of the Act, subject to the condition thatthe establishment concerned incorporates the 
provisions of Chapters II, III, V and VII of the Act in their by-laws, the result would 
be that section 41 of the Act which occurs in Chapter VII of the Act would apply in 
any event to such establishments as the same would be part of its by-laws. Or if 
such a condition has not been complied with the exemption would not be effective. 
A right of appeal under section 41 (2) of a discharged workman would be preserved 
under the by-laws in such circumstances even though the provisions of the Act as such 
may have no application by virtue of the exemption order. f 

M. Natesan, for Appellant. 

R. Gopalaswami Ayyangar, for Respondent. r 


v RM. — l i Appeal allowed. 
Rajagopalan and Ramachandra Iyer, FF. Abdur Rahim v. State of Madras. 
21st Fanuary, 1960. y W.P. Mo. 592 of 1959, etc. 


Madras Beedi Industrial Premises (Regulation of Conditions of Work) Act (XXXII 
of 1958)—Validity—If opposed to Article 19 (1) (g) of the Constitution. 


The Madras Beedi Industrial Premises (Regulation of Conditions of Work) 
Act, except section 2.(g) (i) of the same, is a valid piece of legislation and the provi- 
sions of the Act do not generally offend against Article 1g (1) (g) of thé Constitution. 
There is no prohibition in the Act of the business of manufacture and sale of beedies 
though there is a restriction or regulation in regard to the mode of manufacture. 
The restrictions imposed under the Act are reasonable and in the interests of the 
public:and saved by Article 19 (6) of the Constitution.‘ Section 2 (g) (i) of the 
Act however, which makes a trade mark holder -or registered user liable under the 
Act is unreasonable and unrelated to the mischief sought to be remedied and is as 
such void and unenforceable. ' 


(Case-law discussed —Policy behind the Legislation considered—Provisions of 
the Act, analysed—Object and scope of the provisions indicatéd.) ` 
; Inamdar Abdus Salam, Samiullah Baig, C.L. Narain, K. V. Venkatasubramania Ayyar, © 
K. K. Venugopal, M. K. Nambiyar, for Petitioners. 
The,Advocate-General (V. K. Tiruvenkatachari) and The Additional Government 
Pleader (M. M. Ismail), for Respondents. 
` R.M. — ——— Orders accordingly. 
M-NRC 
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_ Ramaswami, F. A Nallakaruppan Chettiar v. Subbiah, Thevar. 
uth February, 1960. Cr]. Rev. C. No. 716 of 1959. 
a arent ee Crl. Rev. P. No. 697 of 1959. 
«i Cattle Trespass Act. (I.of.1871), section 19—Scope of—‘ Cultivator or occupier °— 
Meaning of. : a i 
‘Section 10 of the Cattle. Trespass Act contemplates certain sets of persons 
who are authorised to seize cattle trespassing under certain circumstances. One 
of them is the cultivator or-occupier of the land on which the cattle trespasses. The 
term ‘ cultivator ’ includes not only the person who actually toils on the land onm his 
own account, but also the owner of the land who gets it cultivated through his farm . 
servant or hired labour. The workable test in the interpretation of the terms 
‘cutivator’ or ‘ occupier’ appears to be whether or not the person who claims to 
have legally seized the catile ‘or caused them to be seized can maintain that he has 
suffered ‘any loss or damage as the very scheme of the Act is based on the concept 
of damage caused by the trespassing cattle and consequent loss to cultivators. 


- -R; Santanam, for Petitioner. , : 


-The Public’ Prosecutor (P. S. Kailasam), for the State. 
© M. S. Sethu, for Complainant. 


“RM. ` M f ——_ be tes Sentence reduced. 
9 Rajamannar, C.J., and: o f Louis Dreyfus & Co., Ltd. v. 
Basheer Ahmed Sayeed, F. Balasubbaraya Chettiar & Sons. 
12th February, 1960. - . O.S.A. No. 60 of 1956. 


Arbitration Act (X of 1940), section 30—Setting aside award under—Misconduct— 
What amounts to. ` a ; 
„.. The Arbitrators in a reference under the Arbitration Act are the final judges of 
fact., It is not open to the Court in an application under section 30 of the Act to say 
that in its opinion. the evidence was not sufficient to establish the conclusion. The 
power of the Court to examine the. evidence is not as a Court of appeal but to find 
out whether the finding of the arbitrators is so perverse and unsupported by the evi- 
dence adduced before them so that it could be said that the arbitrators have mis- 
conducted themselves or the proceedings before them. ““ ` E 


- Messrs. King and Partridge, for Appellant. \ oo 

` V. Cı Gopalarainam and V. Dedarajan, for Respondent. 
RM. : D E = ——— Appeal allowed. 
Rajagopalan and Ramachandra Iyer, FF. l Sundaram Iyengar & Sons 
~.. . 17th February, 1960. E (P.) Ltd. v. State of Madras. 


W.P. Nos. 252 and 253 of 1957. 

Madras General Sales-tax (Definition of Turnover and Assessment) Act (XVII of 

1954) and Turnover and Assessments Rules, 1939, rule 12—Applicability—Notice calling 
upon, repayment of tax duly refunded under orders of Court—Validity. 

. Rule 12 of the Madras General Sales-tax Turnover and Assessment Rules, 1939, 
will in terms apply only to the case of an original assessment. The rule contemplates 
only an arithmetical computation after the order of assessment is made. ‘Where a 
demand or refund certificate has been. issued the rule ceases to have effect except in 
cases covered by rules 14-A and 15(2) of the General Sales Tax Rules. Though the 
-Madras Sales-tax (Definition of Turnover and Assessment) -Act, 1954, validated the 
levy of tax on certain turnoyers, it has not provided any machinery for recovery of 
amounts refunded to an assessee before the Act. Rule 12 of the Turnover: and Assess- 
ment Rules cannot be invoked in such cases. í 

' K. V. Venkatasubramania Ayyar and N. R. Govindachari, for Petitioner. 
The Additional Government: Pleader (M.. M. Ismail), for Respondent. 


RM. 


Rule absolute. 
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Ganapathia Pillai, J. l Sayed Gani v. State of Madras. 
18th February, 1960. a a W.P. No. 1169 of 1959. 


Industrial Disputes Act (XIV of 1947), section 12—Conciliation proceedings—Con- 
ciliation Officer—If should give notice to the workman at whose instance the dispute was raised. 


Though normally as a matter of practice a Conciliation Officer acting under 
section 12 of the Industrial Disputes Act, 1947, issues notice to the workman at 
whose instance the dispute was raised, there is no duty cast on him under the section 
to give such notice. The nature of the duties of an officer under the section is 
more in the nature of investigation than adjudication upon the rights of parties and 
as such the sufficiency of any notice given to the employee concerned in proceedings 
under the section cannot be questioned on principles of natural justice. 

T. A. Raghunathachari, for the Petitioner. 


R.M. — Petition ‘dismissed. 
Basheer Ahmed Sayeed and Subramaniam, F7. Obliswami Naidu v. State 
19th February, 1960. Transport Appellate Tripunal. 


W.A. No. 91 of 1959. _ 


Motor Vehicles Act (IV of 1939), section 134 (2)—Power of Appellate Tribunal to 
remand proceedings after long lapse of time—Validity. 


Constitution of India (1950), Article 226—Certiorari—Basis of jurisdiction. 


The whole justification for a writ of certiorari is to prevent, where no other 
remedy is available, a patent injustice being allowed to stand. 


` The State Transport Appellate Tribunal under.the Motor Vehicles Act, can set 
aside the order of an authority under the Act only where it appears that the order of 
the authority has occasioned failure of justice. Í 


Where the Appellate Tribunal finds that the evidence on record is not sufficient 
for it to say that the order of the authority was not right, the Tribunal could have no 
jurisdiction to vary the order unless it is shown that the authority has disabled any 
party from placing all the necessary evidence before it. An order of the Appellate 
‘Tribunal remanding a matter to the authority to determine the facts as they existed 
some years ago will be so plainly unreasonable to constitute a patent injustice that 
it should be quashed by the issue of a writ of certiorari. ` 

- M. Ramachandran and T. V. Balakrishnan, for Appellant. 


The Additional Government Pleader (M. M. Ismail), M. N. Rangachari, 
‘T. Chengalvaroyan, K. Tirumalai and A. C. Munuswami Reddy, for Respondent. 


R.M. oo Appeal allowed. 
Rajamannar, C.F. and Fagadisan F. Kurian v. General Manager, 
26th February, 1960. — Southern Railway, Madras. 


W.A. No. 119 of 1957. 
Constitution of India (1950), Article 311—Termination of service in contravention of 


—Leiter of resignation sent by employee not acted upon—Subsequent termination of service on 
the basis of that letter—Validity. 


Where the services of a civil servant is terminated on the footing that the 
employee concerned has resigned his post it may not amount to removal from service 
within the meaning of Article 311 of the Constitution. But where it is clear that the 
letter of resignation was either withdrawn subsequently or was not acted upon by the 
authorities, themselves having regard to their conduct inconsistent with the accept- 
ance of such resignation, the termination of service without notice purporting to be 
on the basis of such a letter will violate against Article 311 of the Constitution and 
will be invalid. f ; 

G. Vasantha Pai and. D. Padmanabha Pai, for Appellant. 

C. Govindaraja Ayyangar, for Respondent. 


R.M. - ; ae : Rule absolute. 
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Rajagopalan, F. Rangachari v. General Manager, Southern Railway. 
3rd March, 1960. W.P. No. 1051 of 1959. 


_ Constitution of India (1950), Article 16—Scope of—Reservation of promotion post in 
favour of backward classes—Validity—Backward classes who are—Employment?—Scope of. 


.. The equality of opportunity which Article 16 (1) of the Constitution of India 
guarantees and the discrimination which Article 16 (2) prohibits apply also to pro- 
motions of civil servants from one post to another when both are included in the 
same service. Though promotions may not be appointment to a service it is an 
‘ appointment to an office within the meaning of Article 16 (1) and (2). The term 
‘employment’ in Article 16 (1) and (2) covers the entire period of service of a civil 
servant and throughout his service a citizen is entitled to the rights guaranteed by. 
clauses (1) and (2) of Article 16. $ ' - 


Taking the scheme of the Constitution as a whole the expression ‘backward 
classes’ in Article 16 (4) of the Constitution includes members of the scheduled 
castes and scheduled tribes. Article 16 (1) of the Constitution no doubt authorises 
the reservation of appointments and posts in favour of backward classes. But promo- 
tions from one post to another.in the same service is neither appointment to a service 
nor appointment to a post. The ambit of Article 16 (4) is narrower than that of 
Article 16 (2). While Article 16 (2) applies to all civil posts and all . appointments 
thereto, Article 16 (4) is confined only. to appointments to a service or post, which 
means the initial appointment to the service itself. It cannot cover-a case of promotion 
from one post to another of a higher grade in the same service. While such pro- 
motions are within the scope of the ban against discrimination imposed by’ Article 

` 16 (2) of the Constitution they are outside the protection under Article 16 (4). 


Hence a reservation in favour of backward classes in respect of promotions from 
one post to another in the same service will be unconstitutional, as offending against 
Article 16 (2) of the Constitution and is not saved by Article 16 (4). ae i 


- S.. Mohan Kumaramangalam and P. S. Madhusudanan, for Petitioner. 
K. Rajah Ayyar, C. Govindaraja Ayyangar and B. T. Seshadri, for Respondent. 





o RM. l , — Rule absolute., 
Rajagopalan, FJ. ee NS K.P.V. Sheik Mohd. Rowther & Co. v. 
17th March, 1960. . Trustees of Port Trust, Madras, by its Chairman. 


W.P. Nos. 889 and g08 to 923 of 1959. 


Madras Port Trust Act (II of 1905), section 39—Power of Port Trust to levy scales 
of fees for labour provided. . 


The Port Trust has a right and duty under the statute to undertake the service 
.of handling the cargo received in the Port and providing the necessary shore labour 
and the charges thereof could be imposed on the person to whom the services are 
rendered. The Port, Trust in taking charge of the landed goods from the Masters 
of the ships is in the position of a bailee in relation to the consignee of the goods. 
The unloading of the goods from the ship in the quay, is a joint operation in 
which both the shipping agent as representative of the Master of the ship, and the 
consignee or his agent have well defined obligations. Thus the Port Trust in receiving 
the goods on behalf of the consignees is rendering service to the shipping agents and 
is therefore entitled to charge the Shipping agents for the same. That such-services 
are for the benefit of the consignee also makes no difference to the right of the Port 
Trust, under the scheme underlying section 39 of the Madras Port Trust Act. 


K. V. Venkatasubramania Ayyar and A. A. S. Mustafa, for Petitioner.. 


The Advocate-General (V. K. Tiruvenkatachari) and V. V. Raghavan, and V. Srini- 
vasan, for Respondent. : 


R.M. —— Petitions: dismissed. 
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[Supremi Court]. ` 


S. FJ. Imam, S. K. Das, J. L. Kapur, - Darbar Vira Vala Suraj Vala v. 
A, K. Sarkar and M. Hidayatullah, FF. The State of Bombay. 
14th April 1960. y Petition No. 62 of 1956. 


Customary grant of Bhayat—Lapse of grant—Effect—Article:19 (1) (b) of the Constitu- 
tion of India, if violated. 

On language and construction of the terms of the document, the Lekh, dated 
15th July, 1943, it is clear that the grant was made to the petitioner as a Bhayat and 
when he ceased to be a Bhayat on becoming the Ruler of the State, the grant lapsed. 
to the State. The term ‘Bhayat’ is not merely descriptive and certain rights and 
privileges conferred under the grant indicated that the grant was operative so long. 
as the petitioner remains a Bhayat. 


As the grant lapsed under the terms of the grant there was no violation of the 
fundamental rights of the. petitioner under Article 19 (1) (b) of the Constitution. 


N. H. Hingorani, for Petitioner. 
R. Ganapathy Aiyar, for Respondent. 


G.R. , — Petition dismissed. 
[Supreme Court]. 

S. K. Das, F. L. Kapur and P Pingle Industries, Ltd. v. 

M. Hidayatullah, FJ. C.I.T., Hyderabad. 

26th April, 1960. C.I.T. Madras v. Abdul Kayum. 


C.A. Nos. 190 of 1955 & 64 of 1956. 

Income-tax Act (XI of 1922), section 10 (2) (xv)—Capital expenditure and Revenue 
expenditure—Test. ‘ ; 

Lease money paid for acquiring the right to extract stones from a quarry is 
capital expenditure and not a revenue expenditure as it was not incurred for the 
purchase of raw material but for the acquisition of a right to a source of raw materials 
of an enduring nature. The expenditure was not incurred for the purchase of raw 
maierials for a manufacturing business but one incurred for the acquisition of a right 
the possession of which was a necessary condition for the carrying on of the business of 
the assessee company. - 


N. A., Palkiwala, with R. Ganapathy Aiyar, for Appellants in C.A. No. 190 and 
for Respondent in C.A. No. 64. 

H. N. Sanayal, Additional Solicitor-General with D. Gupta, for Appellant in G.A. 
No. 64 and for Respondent in Q.A. No. 190., 


GR. = "GA. No. 190 dismissed and 
C.A. No. 64. allowed. 


[SUPREME Court]. : 


B. P. Sinha, C. F., P.B. Gajendragadkar, Jadab Singh v.- 
K. Subba Rao, K. C. Das Gupta Himachal Pradesh Administration. 

and F. C. Shah, JF. Petitions Nos. 161 of 1958, 16, 17, 35, 36, 

28th April, 1960. 58, 69, 102 and 109 of 1959. 


Himachal Pradesh Abolition of Big Landed Estates and Land Reforms Act, 1954— 
Himachal Pradesh Assembly (Constitution and Proceedings) Validation Ordinance (VII of 
1958 and Act No. (LVI of 1958)—Article 240 of the Constitution of India, 1950. 


Powers of Parliament under Article 240 of the Constitution is not exhaustive, 
and under its -residuary powers Parliament has the necessary authority to pass the 
validating Act, and Parliament was competent to remove the bar which arose be- 
cause of the failure to issue the notification under section 74 of the Representation 
of the People Act. Therefore “The Abolition of Big Landed Estates Act’? was a 
valid piece of Legislation and was not violative of the fundamental rights of the 
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petitioners because its object was to bring about agrarian reform, and such a purpose 
clearly falls within the class of Statutes’ contemplated by Article 31-A of the 
‘Constitution. i 


“ The Impugned Act contains provisions for transferring the interest of the 
landowners to the tenants in lands and for acquisition by the State of the property 
of the landowners on payment of compensation under the schedule provided in 
that behalf. ‘This Court has held in Shri Ram Narayan v. State of Bombay, (1959 
S.C. J. 679) that a statute the object of which is to bring about agrarian reform by 
transferring the interest of the landowners to the tenants falls within the class of 
statutes contemplated by Article 31-A (a) is protected from the attack that it vio- 
lates the fundamental rights enshrined in Articles 14, 19 and 31 of the Constitution. 


Achhru Ram, D. R. Prem and Ganpat Rai, for the Petitioners in all petitions except 
No. 36 of 1959. 


D. R. Prem and Satyanarayana, for Petitioners in No. 36 of 1959. 
C. K. Daphtary, Solititor-General of India, for Respondents in all the petitions. 


G.R. —_—_. Petitions dismissed. 
[SUPREME Court]. 

B. P. Sinha, C.F., S. J. Imam, A. K. Sarkar, _A. St. Arunachalam Pillai v. 

K. Subba Rao and F. C. Shah, FF. Southern Roadways, Ltd. 

29th April, 1960. : C.A. No. 262 of 1958. 


Motor Vehicles Act (IV of 1939), section 64-A—Scope of —Route permit terms—Varia- 
tion— Jurisdiction. ; 


By Majority : 


Tke Regional Transport Officer has jurisdiction to vary the conditions of a per- 
mit by virtue of the’ power conferred on him by the Madras Government. Conse~ 
quently the Government had the power under section 64-A of the Motor Vehicles 
Act to do that which the Regional Transport Officer could have done but refused. 
to do. 


M. C. Setaluad, Attorney-General of India, for Appellant. 
R. Ganapathy Aiyar, for Respondent. 


` 


G.R. ; —— Appeal allowed. 
[SupReME Court]. 

P. B. Gajendragadkar, K. N. Wanchoo East & West Steamship Co. v. 

and K. C. Das Gupta. S. K. Ramalingam Chettiar. 

« grd May, 1960. Narandas Mathuradas Narielwala v. 


Bharat Lime, Ltd. 
C.A. No. 88 of 1956 and 
C.As. Nos. 91 & 92 of 1958. 


Carriage of Goods by Sea Act (X XVI of 1925)—Schedule, Article IIL, paragraph 6, clause 
3—Scope and interprelation, 


“In any event the carrier and shipper shall be discharged from all liability 
in respect of loss or damage unless a suit is brought within one year after the delivery 
of the goods or the date when the goods should have been delivered.” The words 
“ Less or damage ” is intended to mean and includes every kind of loss to the owner 
of the goods whether the goods are lost totally or merely lost to the owner by non- 
delivery. 

Also held that the words “ discharged from liability. . .” is not a rule of 
limitation but expresses a total extinction of liability and should in view of the 
international character of the legislation be construed in that sense. 


‘» B. Sen, for Appellant in C.A. No. 88. 
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C. R. Pattabiraman, for Respondent in C.A. No. 88. 
‘C.K. Daphtary, Solicitor-General of India, for Appellants in C.A. Nos. 91 and 92. 
G. Gopala Krishnan and A. V. V. Shastri, for Respondents. 


- G.R. - —— Appeals dismissed. 
[SUPREME Courr.] ' l S 

P. B. Gajendragadkar, K. N. Wanchoo, and Luhar Amritlal Nàgji v. 

i K. C. Das Gupta, FF. Doshi Jayanthilal Jetalal. 

4th May, 1960. ; G.A. No. 121 of 1956. 


Hindu Law—Antecedent debt of father—Pious obligation of sons—Immoral or avuya- 
vaharika debis—Challenge by sons—Stare decisis—LHffect. 


The doctrine of pious obligation under which sons are held liable to discharge 
their fathers’ debts is based solely on religious considerations, and such debts under 
Hindu Law must be “ for a cause not repugnant to good morals.” The question 
for consideration before the Court was whether in determining the true effect of 
the provisions of Hindu Law bearing on this question the Court should construe 
the original text in spite of the fact that the point raised was covered by a 
number of judicial decisions. l 


In order to succeed in their challenge the sons must prove the immoral character 
of the antecedent debts and must also prove that the alienee had notice of the immoral 
character of such debt. The contention of the appellants that the principles of 
Hindu Law viewed in the light of ancient sanskrit texts did not justify the view taken 
by the Privy Council in 6 I.A. 88, and 51 I.A. 129, 46 M.L.J. 23 could not be upheld 
as the principle of stare decisis applies. For the anomalies in this branch of Hindu 
Law the solution lies with the Legislature and not with the Courts. It is too late now 
to attempt to decide the point purely in the light of ancient texts. 


Dr W. S. Barlingay, for Appellants, 
M. L. Jain, for Respondent. 


G.R. \ -——— R Appeal dismissed. 
[Supreme CourrT.] ' 

P. B. Gajendragadkar, K. N. Wanchoo Ramnagar Cane & Sugar Co., Ltd. v. 

and K. C. Das Gupta, FF. Jatin Chakravarty. 

5th May, 1960. Cr.A. No..96 of 1959. 


Industrial Disputes Act (XIV of 1947), sections 22 (1) (D) and 24 (1) (i)—Sirike 
during pendency of conciliation—Illegal. 


The effect of section 22 (1) (D) of the Industrial Disputes Act was that if a strike 
was declared in a public utility service during the pendency of a conciliation 
proceeding, it would be illegal. In order to bind the workmen under this provision, 
it was not necessary to show that the workmen should belong to the union which 
was a party to the dispute before the conciliator. 


The Courts below were in error in putting an unduly narrow and restricted 
construction on the provisions of section 22 (1) (D) of the Act. The conciliation 
proceedings between the appellant and the.employees union attracted the provisions . 
of section 22 (1) (D) to the strike in question and 'made it illegal under section 24. 
(1) (i) of the Act. oer 

The Court, therefore, convicted the 11 employees of the offence charged and 
set aside the order of acquittal passed by the Calcutta High Court. 5 


G. K. Daphtary, Solicitor-General of India, for Appellant. 
Respondents ex parte. : ` i z 
G.R. 2 Appeal alloweds 
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[Supreme Courr.] _ . N as 
S. K. Das, S. K. Kapur, K. Subba Rao, ` f State of U. P. v- 
M. Hidayatullah and F. C. Shah, FF. Deoman Upadhaya. 
6th May, 1960. f Cr.A. No. 1 of 1960. 


Criminal Procedure Code (V of 1898), section 162 (2)—Evidence Act (I of 1872),. 
section 27—Validity of—Article 14, Constitution of India (1950)—Scope. 

By Mayorrry : a : f oe 
. “The classification between persons in custody and persons not-in custody,, 
in the context of admissibility of statements made by them concerning the offence | 
charged cannot be called arbitrary, artificial or evasive. The legislation has 
made a real distinction between these two classes and has enacted distinct rules. 
about admissibility of statements, confessional otherwise, made by them. ; 


-_ The High Court was in error in holding that section 27 of the Evidence Act 
and section 162 (2) of the Criminal Procedure Code in'so far as “ that section. 
relates to section 27 of the Evidence Act.” are void as offending Article 14 of the: 
Constitution. | 


H., N. Sanayal, Additional Solicitor-General of India, for Appellant. 


H. J. Umrigar, for Respondent. - i 
-G.R. : : — Appeal allowed.. 


Subrahmanyam, F. Srinivasa Ayyangar v. Varadachariar. 
21st January, 1960. l S.A. No. 936 of 1957- 


- _ Civil Procedure Code .(V of 1908); Order 21, rules 35, 36, 95 and 96—Appli-. 
cability—Purchaser of an undivided share of the judgment-debtor in property ‘jointly owned’ 
by the judgment-debtors—Suit for ‘partition and possession—Limitation for. 

There is no provision in Order 21, Civil Procedure Code, under which a 
purchaser of a share or interest in property. held by the judgment-debtor in common 
or jointly with other persons can apply or obtain process for delivery of such share 
or interest ; nor is such a purchaser entitled to be‘in joint possession with the others. 
Hence symbolic delivery in such cases cannot furnish a fresh starting point of” 


limitation for a suit for paftition and possession. 
(1955) 1 M.LJ. 414, followed. 
R. Gopalaswami ‘Ayyangar and P. S. Srisailam, for Appellant. 
K. S. Desikan and K. Raman, for Respondents. ! 
V. Krishnamurthi, for Respondent (Court Guardian). 


R.M. : — Orders accordingly.. 
Subrahmanyam, F. Valliulakkai v. Eawaʻfi Pillai Anna. 
21st January, 1960. ` ` A.A.A. No. 45 of 1958., 


Travancore-Cochin Prevention of Eviction af Kudikidappukars Act (XIII of 1955),. 
Sections 4, 5 and g—Scope of—Right of permanent occupancy—When to be claimed in 
redemption suits. : 


A suit for redemption of an usufructuary mortgage of Jand is a suit for re-- 
covery of possession of immoveable property within the meaning of section g of the. 
Travancore-Cochin Prevention of Eviction of Kudikidappukars Act, 1955 and a. 
defendant in such a suit is bound to put forward his claim, if any, for occupancy in 
that suit. If no such claim is put forward or tried in the suit itself it cannot be 
pleaded by way of defence to the execution of the decree. 


P. Anantakrishnan. Nair, for Appellant. 


S. Padmanabhan, for Respondent. oo a 
R.M. = Appeal dismissed. 
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Ramachandra Dyer, J. Chakravarthi Iyengar y. Kannan. 
29th January, 1960. ` Appeal Nos, 178 & 229 of 1958- 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 87 (2)—Proceedings 
before Collector or Land Acquisition Officer under sections 9 and 11 of the Land Acquisition Act 
Jor determining compensation commencing earlier to the new Court-fees Act—Reference to Court 
under.section 18 of the Land Acquisition Act subsequent to the new Court-fees Act—Court-fees 
on appeals —If should be under the new Act. 

The new Madras Court-fees and Suits Valuation Act, 1955, provides for pay- 
ment of Court-fees not only in regard to suits but also in regard to matters before the 
other Tribunals or Officers who may be either Revenue or Administrative Officers. 
Hence the “ proceedings ? referred to in section 87 (2) of the Act should comprehend 
all matters other than suits. The Collector or Land Acquisition Officer acting 
under section 11 of the Land Acquisition Act is deciding the rights of parties and such 
proceedings will also fall under section 87 (2) of the Act. The word ‘ Proceedings ” 
in the section should be held to be used as meaning a proceeding a in the nature of 
a. suit. 

(1942) 1 M.L.J. 111, followed. 

A reference under section 18 of the Land Acquisition Act is only a continua- 
tion or at’ any rate arises out of, the initial proceedings under section 11 of 
the Act. Hence appeals filed in High Court which arise out of the proceedings 
originally started under sections g and 11 of the Land Acquisition Act before the coming 
into force of the new Court-fees Act of 1955 would be governed by the old Court- 
fees Act by virtue of section 87 (2) of the new Act. 

C. Vasudevan and T. V. Srinivasan, for Appellant in Appeal No. 178 of 1958. 

T.S. Nagaswami Ayyar and V. Nataraj, for Appellant in Appeal No. 229 of 1958. 


The Government Pleader (K, Veeraswami), for Respondent in both. 


R.M. — Reference answered. 
Balakrishna Iyer, J. $ Rangaraja Iyer v. Babu Iyer. 
4th February, 1960. A.A.O. No. 191 of 1957. 


Civil Procedure Code (V of 1908), Order 24, rule 43—Money deposited in Court 
directed to be paid to the decree-holder on furnishing security—Decree-holder not furnishing 
‘security— If judgment-debtor liable to pay interest. 

Where the judgment-debtor pays fhe decree amount into Court and insists on 
the decree-holder drawing the same only on furnishing security, his deposit is not 
unconditional and he will still be liable to pay interest on the decree amount not- 
withstanding, the deposit. 

P. S. Srisailam, for Appellant. 

S. Amudachari and A. V. Raghavan, for Respondent. 


R.M. —— Appeal allowed- 
Ramachandra Iyer, F. . Marcalline Fernando v. St. Francis 
12th February, 1960. Xavier Church. 


C.R.P. No. 547 of 1959., 


Civil Procedure Code (V of 1908), section 133 and Order 26, rule - 1—dJssue of Com- 
mission to examine witness—Scope of power. ~ : 

The examination of a witness on Commission is not an alternative to an 
examination in Court as one of the fundamental rules of procedure in judicial trial 
is that the Judge who is charged with the decision of a case should himself hear 
the evidence. Unless the conditions laid down in Order 26, rule 1 or section 
133, Civil Procedure Code are satisfied, a Court, would have no jurisdiction to delegate 
the examination of witnesses to a Commission on the supposed. theory that evidence 
in Court is necessary only in cases where the witnesses is likely to speak an, untruth 
elsewhere. The mere fact that by reason of his culture and background as a priest 
a person could be expected to speak only the truth would not by itself be a sufficient 
ground to entitle him for examination on Commission. 


I 


” 64 


V. Srinivasan, for Petitioner. ® 

A. P. C. Albuquerque, for Respondent. 
- RM. — Petition allowed. 
Rajagopalan, F. . Sivaswami Padayachi & Sons v. 
6th April, 1960. Kassimiah Charities. 


W.A. Nos 177 and 200 of 1960. 


Madras Estates (Supplementary) Act (XXX of 1956), section 5 (4)—Power of Tribunal 
under to appoint a Receiver. 

. A,Tribunal under Madras Act XXX of 1956 has jurisdiction to assume powers 
vested in a civil Court under Order 40, rule 1, Civil Procedure Code and appoint a 
receiver pending decision of the question at issue in the proceedings before it under 
section 6 of the Act. The expression same powers as a civil Court when trying a suit 
under section 5 (4) of the Act is wide enough to include the power to appoint a 
receiver. 

` R. Gopalaswami Ayyangar and K. N. Balasubramaniam, for Petitioner. 

The Additional Government Pleader (M. M. Ismail), K. ice Ayyar and F. 
Seshadri, for Respondent, in W.P. No. 177 of 1960. 

M. R. Narayanaswami, for Petitioner. 

The Additional Government Pleader (M. M. Ismail) and T. V. Balakrishnan, 
for Respondent, in W.P. No. 200 of 1960. 

. RM. —— Petition dismissed. 

[FuLL BEncH.] \ 
Somasundaram, Ramaswami and J ` Mohan Ram v. Sundaramier. 

Ananthanarayanan, FF. A.A.O. No. 272 of 1957. 
6th April, 1960. l ; 

Civil Procedure Code (V of 1908), sections 11 and 4']}—Poswers of executing Court— 
Decree directing sale of inalienable land like service inams—If could be questioned at the tima 
of execution. 

It is generally true that an executing Court cannot go behind the decree. But 
there are certain well-recognised exceptions to this rule. Where alienation of 
certain property is prohibited on grounds of public policy, either under the general 
law or by statute, the executing Court can refuse to execute a decree which directs 
such a sale. Where the executing Court is satisfied that the lands sought to be sold 
in execution of a decree are service inam lands ae are therefore not saleable, it can 
refuse to execute the, decree. 

A.LR. 1937 Mad. 918, followed. 

(1957) (2) An.W.R. 137 (F.B.), differed. 

But to enable an executing Court to refuse to execute such a decree there should 
be some material either in the plaint or written statement or issues or judgment which 
when looked into could enable the Court to conclude that the land sought to be sold 
is an inalienable service inam. 

‘Per Ananthanarayanan, 7.—“The rule of estoppel or constructive res judicata which 
would prevent the inamdar or his successors in title from ‘agitating the matter of 
inalienability i in execution proceedings is upon the plane of principle. The power 
-of the executing Court to go behind the decree, because it is opposed to public policy 
or offends a statutory prohibition, is upon another plane altogether. While no 
-executing Court can launch into a fresh trial because of mere allegations or further 
new material claimed to be-available, if materials on the same footing as the decree 
itself and equally evident and indisputable are available on record to show that the 
land sought to be sold is inalienable, the Court can go behind the decree in such 
instances” 


K. S. Champakesa Ayyangar and K. C. Srinivasan, for Appellant. 
T. P. Gopalakrishnan, O. K. Ramalingam, K. S. Ramamurthi and T. R. Mani, for 
Respondent. 


R.M. oo `- Answered accordingly. 
[EnD or (1960) 1 M.L.J. (Notes of Recent Cases).]. 
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MARCH OF LAW IN 1959. 


Our system of law is founded on precedert:. Tt often happens that those re-- 
semblances which call for the extension of old. nrecedents to new facts and those. 
differences of the new from the old which make necessary the qualification of a pre- 
cedent or the development of a new doctrine are not easily perceived. Judicial. 
decisions may thus result sometimes in unintended petrefaction of law, but, generally, 
there is no denying the fact that the law broadens from precedent to precedent.. 
Where the resemblances and the differences are realised the law certainly undergoes. 
extension or qualification. There is good sense in what, decades ago, a writer in 
the Green Bag observed apropos of precedents : . 


“I wade through citations galore, 

Dissect and distinguish the same. . 
But I find, ° mid defeat and vain fury. 
There never was yet to be found i 
Precedent for a Judge or a jury”. 


The truth is that it is not the principles themselves that change. It is the applica- 
tion of the principles to varying facts—the facts of no two cases being the same—that: 
produces a sense of enlargement or restriction of such principles. During the year 
under review as many as 47 decisions of the Supreme Court have been reported. 
in the columns of this Journal in addition to important decisions of the High Court 
in the several branches of the law. An attempt is made here to touch upon the 
decisions so rendered on some of the more important titles of the law. 


THE ADVOCATE AND HIS DUTIES. - . 


In Dr. V. K. John v. Vasantha Pai}, it is pointed out that while an advocate, as 
a responsible officer of Court and member of a noble profession, will be guilty of 
grave misconduct if with knowledge of their falsehood he allows allegations to be 
made by his client in an affidavit, and he should therefore verify whether there were 
reasonable grounds in support of the allegations so made, it is not his province to 
judge nor is it incumbent on him to decide if the offending allegations were true ; 
and that it would be better for an advocate to advise his client not to use the language 
of positive assertion in such matters but to use words like’*‘I suspect”, “I believe,” 
“I have reason to think”, or “I apprehend”. 


Tue Hicu Court : Its Powers AND JURISDICTION. 


Ini Chauba Jagadish Prasad v. Ganga Prasad Chaturvedi®, the Supreme Court in-. 
dicates that the power of the High Court to correct questions of jurisdiction is to 
be found within the four corners of section 115, Civil Procedure Code and that if” 
there. is error falling within the section the Court can interfere, not otherwise. In. 
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State of Madhya Pradesh v. Rava Shankar}, the Supreme Court lays down that the 
High Court has the right to protect subordinate Courts against contempt but sub- 
ject to the restriction that a case of contempt provided for in the Indian Penal Code 
should not be taken cognisance of by the High Court, and that where in its true 
nature and effect the act complained of is really scandalising the Court rather than 
-a mere personal insult to the Magistrate.which is an offence under section 228, Indian 
Penal Code, the jurisdiction of the High Court to take contempt proceedings is 
not ousted by section 3 (2) of the Contempt of Courts Act,: 1952- Poole 
P E iy i $ : . we Ou A) yot ire 
x2 "a det’ A . CONSTITUTIONAL Law. 4 eé s 778 Y 

The decision of the Supreme Court in Dalmia v. Justice Tendolkar?, makes it 
‘clear that a statute coming up for consideratiori on a question of its validity under 
Article 14 of the Constitution may have to, be dealt with under one or other of five 
«classes, namely, (1) where the statute itself indicates the persons or things to whom 
its provisions may apply either on the face of it or to be gathered from the surrounding 
‘circumstances known to or brought to the notice of the Court, the Court will exa- 
‘mine whéther the classification can be deemed to rest upon differentia distinguish- 
ing the persons or things grouped from those left out and whether such differentia 
has a reasonable relation to the object sought to be achieved irrespective of whether 
‘the statute is intended to apply to a particular person or thing or to a certain 
class of persons or things; (2) where the statute directs its provisions against 
an individual person or thing or to several individual persons or things but no rea- 
sonable basis of classification appears on the face of it or can be deduced from the 
‘surrounding circumstances the Court will strike down the law as a case of naked 
‘discrimination ; (3) where the statute makes no classification for applying its pro- 
‘visions but leaves it to the discretion of the Government to select and classify the 
‘Court will not strike down the law out of hand but will examine and ascertain if 
the statute has laid down any principle or policy for guiding the exercise of dis- 
cretion by Government in the matter of selection and classification, and if no 
such principle or policy is found the statute will be struck down as providing for 
the delegation of arbitrary or uncontrolled power to the Government so as to enable 
it to discriminate between persons and things similarly situate as well as any exe- 
‘cutive action taken under such law ; (4) where the statute has made no classification 
and leaves it to the discretion of the Government to select and classify the persons 
‘or things to whom the provisions are to apply, but at the same time it lays down 
a principle or policy for guiding the exercise of the discretion, the Court will uphold 
‘the law as constitutional ; (5) where the statute leaves it to the discretion of the 
‘Government to select and classify the persons or things to whom the provisions shall 
apply and also indicates the principle or policy to guide the exercise of the dis- 
‘cretion, but the Government has not followed such principle or policy the action 
-of the Government will be struck down, ‘but the statute itself will not be condemned 
as unconstitutional. The Supreme Court further lays down that on the principles 
thus set out the Commissions of Inquiry Act, 1952, had not delegated any arbitrary 
-or uncontrolled power to Government and was not bad, and that the notification 
‘issued by the Government in pursuance thereof with some words deleted therefrom 
will be perfectly valid and competent. Achuthan v. State of Kerala? decides that it 
is perfectly open to the Government even as it is to a private party to choose a person 
to their liking to fulfil contracts which they wish to be performed, and when one 
‘person is chosen rather than another there is no discrimination and the aggrieved 
party cannot claim the protection of Article 14. Lakshmi Ammal v. Ramaswamt Naicker* 
holds that the provision of a cheap and summary remedy for the spouses to get an 
‘annulment of their marriage under section 11 of the Hindu Marriages Act, 1955, 
is not an illegal discrimination .but a proper classification under Article 14 of the 
Constitution. Hajee Mohammad Yusuf Sahib v. State of Madras® lays down that a 


notification by Government fixing the minimum wage for piece-workers in tanneries 
a aa 
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for the State as a whole while in fact Government had been empowered by the 
Minimum Wages Act to fix the wage for the State or for the locality will not be a 
contravention of Article 14 merely. because for procuring the same outturn of tanned 
hides-and skins the petitioner may have to pay more to his workers than tanners in 
other localities due to the quantum of the unit being less at that place than in other 
places. In M. S. M. Sharma v. Sri Krishna Sinha1, the Supreme Court points out 
that even assuming that a citizen and editor of a newspaper has under Article 19(1) 

(a) the fundamental right to publish- a true and faithful report of the debates and 

proceedings in the Legislatures the provisions of Article 19(1) (a) being general must 
yield to Article 194 (3), and that the Legislatures have privilege under the latter 
provision to prohibit the publication of such part of the proceedings which had been 
directed to be expunged. Subramania Iyer v. Dharmalinga Padayachi® holds that, 
since under Article 16 (1) (f) the right to hold and dispose of property is subject to 
the power of the State to impose reasonable restrictions in the public interest, the 
‘denial to landowners of the right to evict tenants for a period of three or four years 

resulting from the Madras Cultivating Tenants Protection Act and the Madras 
Cultivating Tenants (Payment of Fair Rent) Act is not an unreasonable restriction 
of their rights. Sajjan Bank v. Reserve Bank® declares that section 22 of the Banking 
Companies Act, 1949, introducing a complete system.of licensing of banks by the 

Reserve Bank is not unconstitutional and is in no way opposed to the fundamental 
right of a citizen to carry on banking business under Article 19 (1) (g). In Nathella 
Sampathu Chetty v. Collector of Customs*, it is held that section 178-A of the Sea Customs 
Act introduced in 1955 imposing a statutory burden on a person in possession of 
gold is void under Article 13 as it offends against the fundamental right guaranteed 
under Article 19 (1) (f) or (g) and is not saved by clause (5) or clause (6) of that 
Article. Nageswara Rao v. Andhra Pradesh State Road Transport Corporation® points out 
that, though the right to carry on, business in transport vehicles on public pathways 
is certainly one of the fundamental rights recognised under Article 19, the State is 
‘competent to make a law placing reasonable restrictions on the right of a citizen 
to do business or to create-a monopoly or to make a law empowering the State to 

carry on business to the exclusion of a citizen. In Achuthan v. State of Kerala®, the 

Supreme Court makes it clear that a contract which is held from Government stands 
on no different footing from a contract held from a private party, and that the breach 
of such contract may entitle the aggrieved party to sue for damages or in appropriate 
‘cases even for specific performance, but he cannot complain that there has been 
a deprivation of the right to practise any profession or to carry on any occupation 
as is contemplated in Article 19 (1) (g). In Arunachala Nadar v. State of Madras’, 
the Supreme Court decides that the Madras Commercial Crops Markets Act being 
conceived and enacted to regulate the buying and selling of commercial crops by 
providing suitable and regulated markets by eliminating the middleman and bringing 
face to face the producer and the buyer so that they-may meet on equal terms re- 
ducing the scope for exploitation in dealings cannot be'said to imipose unreasonable 
«restrictions on the citizen’s right to do business in the absence of proof that the pro- 
visions are too drastic and unnecessarily harsh and overreach the scope and object 
to achieve which it Was enacted. In Nageswara Rao v. Andhra Pradesh State Road 
Transport Corporation®, the Supreme Court holds apropos of Article 31 that unless 
-the impugned law depriving any person of property provides for the transfer of the 
‘ownership or the right to the possession of the property to the State the law does not 
relate to “ acquisition ” or “ requisition ” of property so as to attract the limitations 
placed under clause (2) of the Article on the Legislature, and that Chapter IV-A of 
the Motor Vehicles Act, 1939, inserted in that Act in 1956 enabling the Transport 
Authority to cancel a permit operated under the unamended Act and give it to 
another person does not amount to providing for the transfer of ownership or the 
right to possession of any property to the State Corporation or to a Corporation 
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owned and controlled by the State. Namasivaya Mudaliar v. State of Madras» 
makes it clear that the Courts can examine whether what is called ‘‘ compensation ”” 
is really so and whether what are claimed to be principles on which compensation 
is to be computed are really so within the meaning of Article 31 (2), that the pro- 
vision in the Madras Lignite (Acquisition of Land) Act, 1953, that no compensation 
need be provided for improvements made after a certain date if they are agricultural 
improvements is really in the nature of a device to refuse compensation and is there- 
fore unconstitutional, that where a legislation provides as does the Madras Act XI 
of 1953 that compensation after a particular date shall be paid only in respect of 
certain improvements done and not for others and fixes the quantum of compen- 
sation without any basis or principle without taking into account valuable accretions 
to the property and which fixes dates for the purpose of ascertaining the compensation 
which are not appropriate to the matter it would come particularly close to fraudu- 
lent exercise of power.” In Ram Ram Narayan Medhi v. State of Bombay? the Supreme 
Court holds that lands held by ‘landholders’ within the definition of that term in the 
Bombay Tenancy Agricultural Lands (Amendment) Act, 1956, are “‘estates” with- 
in the meaning of Article 31-A, that the term ‘ estate’ meant any interest in land 
and was not confined to the holdings of the holders of alienated lands, and that the 
words ‘extinguishment or modification of any such rights’ in the Article must be 
understood in their plain grammatical sense, and that there was no scope for im- 
posing limitations like ‘in the process of such acquisition by the State of any estate 
or of any right therein”g In Kechunni v. State of Madras*, the Supreme Court lays. 
down that (i) the right to move the Supreme Court under Article 32 for the enforce- 
ment of the fundamental rights is itself a guaranteed right, (ii) the mere existence 
of an adequate alternative remedy is not a good and sufficient ground to throw out 
a petition under Article 32 if the existence of a fundamental right and a breach, 
actual or threatened, of such right is alleged and prima facie established in the peti- 
tion, (iii) it is possible that an enactment may immediately on its coming into force 
take away or abridge the fundamental right of a person by its very terms without 
any further overt act being done, and in such a case the person prejudicially affected 
will be entitled to the remedy afforded by Article 32, (iv) the powers of the Supreme 
Court are wide enough to make a declaratory order where that is the proper relief 
to be given to an aggrieved party, and (v) the Supreme Court will not decline to 
entertain a petition under Article 32 on the ground that it involves the determination 
of disputed questions of fact. Sathappa Chettiar v. Umayal Achi* holds that for the 
purpose of Article 133 (1) the High Court on the Original Side presided over by a 
single Judge is the Court immediately below the High Court on the Appellate Side 
and that where a compromise entered into by a Hindu father was binding on his 
son there is no ‘substantial question of law’ within the meaning of that Article. Nijam 
Mohideen, In re”, decides that an order on a bail application whether granting or 
refusing bail is not a final order falling within Article 134 (1) (e) since it decides 
no issue between the parties and does not result either in conviction or acquittal, 
and hence an application for the grant of a certificate to appeal to the Supreme Court 
from such order will be incompetent. M. S. M. Sharma v. Sri Krishna Sinha takes 
the view that the Houses-of the Legislatures in India have the privilege under Article 
194(3) to prohibit the publication of such part of the proceedings as had been directed 
to be expunged. In Gabriel v. State of Madras’, it is pointed out that the true scope 
of the writ of certiorari is to merely demolish an offending order and it is not neces- 
sary that the offender should be present before the Court to render the determination 
effective. Nathella Sampathu Chetty v. Collector of Customs? takes the view that the 
decision arrived at by a Customs Officer in proceedings to impose the prescribed 
penalties under the Sea Customs Act is quasi-judicial in its scope and as such liable 
to correction by the issue of a writ of certiorari. Raman and Raman v. State of Madras? 
points out that the orders issued by the State Government under section 43-A of 
a a a a E a 
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the Motor Vehicles Act are administrative in character, that it is not improper for 
the Appellate Board to decide the matter in the light .of a Government Order 
brought into force after the date of the decision of the Regional Transport Authority 
issuing the permit, and hence no writ of certiorari can be issued. In Veluswami 
Thevar v. Raja Nainart, the Supreme Court holds that though the jurisdiction of 
the High Courts to issue writs against the orders of the Tribunal is undoubted, yet, 
it is well settled that where there is another remedy provided, the High Court may 
properly exercise its discretion in declining to interfere under Article 226. Rainbow 
Dyeing Factory v. Industrial Tribunal? lays down that several persons who are aggrieved 
by the order of a Tribunal cannot join together as petitioners in a common single 
writ petition to quash that order under Article 226 even though the grievance of 
all the persons and the remedies sought for may be similar, when once it is clear 
that their interests in the subject-matter of the controversy are different and distinct. 
Issardas Somanlal Lulla v. Collector of Madras? ‘points out that though -certiorari is 
not a writ of course it will be issued in proper cases ex debito justitiae, that where a 
member of the public moves for the writ it is purely in the discretion of the Court, 
but where a party aggrieved by an order of an inferior Tribunal moves- the Court 
the Court is bound to issue the writ unless the party has by-his conduct disqualified 
himself, that, where an inferior Tribunal exceeds its jurisdiction, apart from the 
question of the subsistence of any right, a party to the proceedings before the Tri- 
bunal will be entitled to apply for the writ of certiorari, and that where the petitioner 
applied under Article 226 to quash the order of the Collector purporting to cancel 
an import quota right allowed to him, even though the question whether the person 
évet acquired such a right was in dispute, he could still be entitled to invoke 
the Court’s jurisdiction under Article 226 if he has been a party to the proceedings 
before the Collector. Deptylal v. Collector of Nilgiris* lays down that a party invoking 
the Court’s jurisdiction under Article 226 is bound to make a full and true disclosure 
of all the relevant facts and that where he is found to have suppressed material facts 
relevant to the issue involved and made misleading allegations he is disentitled to 
‘any relief on that ground alone. In Saradambal Ammal v. Chief Controlling Revenue 
Authority®, it is held that in an application for a mandamus to direct a reference under 
section 57(1) of the Stamp Act the pendency of the case before the Revenue Autho- 
rity is not of much importance, and that while the Revenue Authority may not have 
the power to make a reference when the matter is not pending before it the High 
Court can under Article 226 direct the Revenue Authority to refer a case under 
section 57 of the Stamp Act after the Revenue Authority has decided the matter 
finally. Lipton Employees Union v. Management of Lipton Lid.® takes the view that 
it is a revisional jurisdiction that is exercised under Article 227 by the High Court, 
that in the exercise of such jurisdiction the High Court does not convert itself into. 
a Court of Appeal, that the findings of an Industrial Tribunal on questions of fact 
are not open to review in proceedings under Article 227, and that the scope for in- 
terference with the Tribunal’s findings of fact is very little different from that in. 
deciding whether a writ of certiorari should issue under Article 226. In Dalmia v. 
-Fustice Tendolkar?, it is held by the Supreme Court that the very use of the words 
“with respect to” in Article 246 supports the principle of liberal construction of the 
legislative heads so as to give power to the Legislature not only to legislate with res- 
pect to the particular legislative topic but also with respect to all matters ancillary 
thereto, that under Article 246 read with Entry 94 in List I and Entry 45 in List IIF 
of the Seventh Schedule Parliament as well as the Legislature of a State may make: 
a law with respect to inquiries for the purpose of any of the matters in List II but 
that Parliament cannot however make a law with respect to any of the matters enu- 
merated in List II. In Subramania Iyer v. Dharmalinga Padayacht®, it is held that the 
-power to regulate the relations of landlords and tenants is granted to the Legislature 
under Entry 18 of List II of the Seventh Schedule in addition to the power granted 
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tothe Legislature to.make. laws with respect to contracts and transfer of property 

concerning agricultural land, that the Legislature is therefore competent to 

modify and introduce obligatory terms in contracts of leases of agricultural . 
land, that the term “ tenant ” in Entry 18 includes an ex-tenant, and the fact 

that the Madras Cultivating Tenants Protection Act and the Madras Cultivating 

Tenants (Payment of Fair Rent) Act conferred rights on persons let into possession 

on tenancy agreements but who continue after the expiry of the terms of their. 
tenancy would not take the Acts, beyond the scope of Article 246 (3) and Entry 

18 of List II of the Seventh Schedule. Rayalaseema Constructions v. Deputy Commercial 

Lax-Officer’, lays down that the words “ levy” and “collection”? in Article 265 

are used in a comprehensive sense including and enveloping the entire process of 
taxation commencing from the taxing statute to the taking away of money from the 

pocket of the citizen, and that under the Article the entire process must be authorised 

by law. In Hukum Chand Malhotra v’ Union of India®, the Supreme Court points out 

that under Article 311 (2) there is nothing wrong in the punishing authority tenta- 

tively forming the opinion that the charges proved merit any one of the three major 

penalties—dismissal removal, or reduction—and on that footing asking the Govern- 

ment servant concerned to show cause against the action proposed to be taken in 

the alternative in regard to him, and that it gives the Government servant concerned 

a better opportunity to show cause against each of these punishments being inflicted 

on.him which he would not have had if only the severest punishment mentioned 

and a’ lesser punishment not mentioned in the notice had been inflicted on him. 

Sambandanv. Regional Traffic Superintendent? holds that the mere mention of a particular 

punishment in “Article 311 (2) could: not vest.a legal right in a civil servant to:a 

par ticular rank. ; 3 


REPRESENTATION OF THE PEOPLE ACT. 


In Bhagwan Singh v. -Rameshwar Prasad Shasiri*, the Supreme Court points out 
that where the nomination of a person is challenged on the ground that it is hit by 
section 7(d) of the Representation of the People Act, 195, by reason of his having’ 
an interest in a contract for the execution of works undertaken by the Government, 
the invalidity of the contract would not affect the merits of the issue raised that the 
contract had been executed not in his personal capacity but as the mukhiya of the 
village panchayat. Parthasarathy v. Nataraja Odayar® decides that a defect which 
will warrant the rejection.of a nomination paper under section 36 (4) must be of 
a substantial character, and the omission of a candidate to specify in the declaration 
that he is an Adi Dravida mentioning merely that he was a Harijan as required by 
section 33 (2) is only a technical defect and not of a substantial character so as to 
vitiate his nomination paper or justify its rejection, and that his election cannot be 
challenged:on the ground of improper acceptance of his nomination paper. 
Narasimham v. Natesa Chettiar® takes the view that the mere omission to enter an 
expenditure in contravention of sub-sections (1) and (2) of section 77 would not be 
a corrupt practice within the meaning of section 123 (6), and that it is only the spen- 
ding of more than the prescribed amount that would amount to corrupt practice. 
In Veluswami Thevar v. Raja Nainar’, the Supreme Court lays down that in the con- 
text of section roo (1) (c) and (d) the improper rejection or acceptance must have 
reference to section 36 (2) that the rejection of the nomination paper of a person 
qualified to be chosen by election who does not suffer from the disqualifications 
mentioned in section 36 (2) would be improper, that under section 100 an inquiry 
before the Election Tribunal must embrace all the matters as to qualification and 
disqualification mentioned in section 36 (2) and cannot be confined to the particular 
ground taken before the Returning O A A or relied on by him, that the proceedings 
under the section are in the nature of original proceedings and not by way of 
appeal against the decision of the Returning Officer, and that since an appeal is 
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provided in section 116-A to the High Court from the Tribunal the intention is 
obviously that the proceedings before the Tribunal should go on expeditiously and 
without interruption and that any error in its decision should be set right in. an 
Appeal under that section. In Ram Dial v. Sant Lal, the Supreme Court makes it 
clear that if a religious leader had said that he preferred a particular candidate as 
in his.opinion more worthy of the confidence of the electors than anothcr, to persons 
who were amenable to his influence he would be within his rights and his influ- 
ence however great could not be said to have been misused ; but, where the re- 
ligious leader had practically left no free choice to (his followers) the electors not 
‘only by issuing a hukum or farman but also by his speeches to the effect that they 
must vote for a particular candidate implying that disobedience of his mandate 
would carry divine censure the casc would fall within the purview of the second 
‘para, of the proviso to section 123 (2). 


`~ 


INDUSTRIAL DISPUTES ACT. 


In Kammawar Achukudam v. Industrial Tribunal?, it is laid down that an Industrial 
‘Tribunal being a creature of statute has only those powers that are conferred by 
the statute expressly or by necessary implication and as such will have no inherent 
-powers like a civil Court, that an Industrial Tribunal becomes functus officio when 
‘once it makes its award in any dispute and has no power of review over its orders, 
.and that an Industrial Tribunal cannot have any jurisdiction to interpret or clarify 
an award made by it afterwards. Coimbatore Cotton Mills v. Industrial Tribunal 
holds that the maintenance of discipline in-an establishment is on the management 
-and it is not for an Industrial Tribunal to say what should be the quantum of punish- 
ment to be awarded. Working Journalists of Tamil Nad v. Management* takes ‘the 
view that the second and third schedules of the Industrial Disputes Act ‘cannot be 
construed as defining the powers of the Labour Courts-or the Industrial Tribunal 
to the grant of particular reliefs, and that if a dispute regarding the termination of 
-employment is a matter falling within the jurisdiction-of the Labour Courts ‘there 
is no restriction in the Act as to the relief that could be granted to the workman in 
-case the Court holds the termination to be wrongful. In Buckingham and Carnatic Co, 
v. B. & C. Mills Staff Union®, it is held that despite the wide definition of an‘industrial 
-dispute it is now well established that only collective disputes: will fall within the 
:scope of the Act, that even an individual dispute can become an industrial dispute 
‘if taken up by a union of workers or by a number of workers, that in an-establish- 
ment employing a large number of workmen having defined work and falling into 
:several groups an industrial dispute can arise between the management and a parti- 
cular group of workmen, and it cannot be said that in such a case a majority of the 
‘total employees in the establishment’ should take up the cause and that the entire 
‘establishment should be treated as one unit to decide whether the dispute raised 
by the workmen in one unit has the backing of a majority or not. Ahmed Hussain 
.and Sons v. United Béedi Workers Union® decides that where a firm of beedi manu- 
facturers contracted with an intermediary under which the firm was to supply him 
the necessary tobacco and beedi leaves for the purpose of being rolled and delivered 
at a stipulated price less the cost of the materials supplied the relationship between 
the firm and the intermediary is not that of master and servant, that there is no 
‘privity of contract between the firm and. the workmen employed by the interme- 
diary, and that the disputes between the firm and the workman cannot be industrial 
‘disputes. In State of Bihar v. D. N. Ganguly’, the Supreme Court points out that 
the scheme of the provisions in Chapters III and IV of the Industrial Disputes Act 
appears to be to leave the reference proceedings exclusively within the jurisdiction 
of the Tribunals constituted under the Act and to make their awards binding on the 
“parties sibject to the special powers conferred on the appropriate Government 
wunder sections 17-A and 19, that it is only when the Government makes an order 
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in writing referring an industrial dispute to the adjudication of the Tribunal that 
the proceedings can commence, but that the scheme of the provisions is inconsistent 
with any power in the appropriate Government to cancel a reference under section 
10 (1). Papanasam Labour Union v. State of Madras‘ decides that the word ‘ may’ 
in section 10 giving discretion to the Government to make a reference for adjudi- 
‘cation cannot be construed as equivalent with ‘ shall’ that, where the requirements 
of section 22(4) of the Act as to the notice of strike are not complied with, the proviso 
to section 10 (1) is inapplicable, and that whether section 12 (5) or section 10 (1) 
applies the Government has a discretion to refer some items mentioned in the strike 
notice alone and decline to refer the others where each of these items of disputes 
constitutes a separate industrial dispute. Management of the ‘Hindu’ v. Working Journa- 
lists? holds that though a dispute may ke an industrial dispute on the date.of re- 
ference to the Labour Court for adjudication it may lose such character on a latter 
date, that when an individual dispute supported by a majority of the workers was 
referred to the Labour Court for adjudication under section 10 but later on a 
majority of the workers withdraw their support the dispute will lose its character 
as an industrial dispute, that the Industrial Tribunal or the Labour Court as it may 
be will thereupon lose its jurisdiction under section 11 when oncc the disputc ceases 
to-be an industrial dispute, and that the Labour Court like any other Court must 
take notice of facts which have happened after the institution of the proceedings and 
cannot pass futile or unrealistic orders. Employees of Caltex v. Commissioner of Labour® 
makes it clear that section 12 prescribes the procedure and time within which the 
Conciliation Officer under the Act could report a settlement arrived at in the course: 
of the conciliation proceedings, that where the officer reports failure and the matter 
is thereafter dealt with by the Government or the Minister it is not a conciliation 
proceeding under the section and that a Conciliation Officer acting under section 12 
is not acting in a judicial or quasi-judicial capacity though he hears the parties inas- 
much as he is not competent to decide the issues, and hence his orders are not sub- 
ject’ to correction by the High Court under Article 226 of the Constitution, In 
Management of Ranipur Colliery w. Bhuban Singh*, the Supreme Court points out that 
section 33 imposes a ban on the employer to dismiss a workman during the pendency 
of a dispute between him and the employer and gives power to the Industrial Tribu- . 
nal on application made to it to grant or withhold permission to dismiss, and that 
the proceedings under section 33 are not in the nature of an inquiry by the Tribunal 
into the conduct of the employee but only a method of satisfying itself whether a 
fair inquiry has been made by the employer in which he came to a conclusion bona 
fide that the employee was guilty of misconduct. South Arcot Electricity Distribution Co- 
v. Elumalai® expresses the view that before section 33 (1) can take effect the money 
claimed by the workman must be due, that is, ‘payable’ which can be only when it is 
ascertained ; hence sub-section (2) refers to a stage anterior to that provided 
in sub-section (1); that while sub-section (2) provides for the determination of the 
amount sub-section (1) provides for the collection of the amount so determined ; 
that a Labour Court has no jurisdiction to entertain a petition by the workman to 
determine the compensation or amount due to him and that what is excluded from 
the scope of sub-section (2) is ‘benefits’ which cannot be computed in terms of money. 


Company Law. 


In Asoka Tea Estate v. Registrar of Joint Stock Companies®, itis pointed out that 
though under section 10 of the Companies Act, 1956, jurisdiction as regards company 
matters generally is had by the High Court only yet since under the former Com- 
panies Act the District Court had been given jurisdiction in certain matters by a 
‘Government Notification of 20th February, 1947, such Notification will be deemed. 
to continue in force even under the new Companies Act by virtue of section 24 of the 
General Clauses Act till it is superseded, and hence District Courts will have juris- 
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entertain applications under section 75 (4) of the Companies Act, 1956, corresponding 
to section 104 of the earlier Act. Thyagarajan v. Official Liquidator t decides that section 
125 of the Companies Act, 1956, renders unregistered charges created by the company 
void as against the liquidator and the creditors of the company though it may not 
be void for all purposes and would be binding on the company so long as it is a going 
concern, that section 127 deals with cases where'a company acquires property subject 
to an unregistered charge, that there is no provision in the Act rendering the charge 
not binding on the liquidators or the creditors of the purchasing-company, and that 
the term ‘created’ in section 125 (1) cannot in the context be given an extended mean- 
ing so as to include ‘accepted’ which is dealt with in section 127. Perumalswami 
Naicken v. Srinivasa Iyer®, holds that all moneys will not constitute a book debt, and 
accordingly a suit by a purchaser of book debts after a company has been ordered to 
be wound up for unpaid share money will not lie. In Sailendra Nath Sinha v. Fasoda 
Dual Adhikary®, the Supreme Court lays down that under section 179 no sanction is 
required for a liquidator for commencing a prosecution, that under section 237 (1) 
the Court may direct the liquidator himself to prosecute the offender or refer the 
matter to the Registrar, that though under sub-section (6) the Registrar is required to 
give the offender an opportunity to show cause before undertaking a prosecution it 
does not mean that sub-section (1) requires the Judge to give such opportunity to show 
cause before given directions to the liquidator to prosecute or refer to the Registrar, 
that sub-section (4) no doubt requires the previous sanction of the Court before the 
liquidator prosecutes the offender by himself but that provision relates to voluntary 
liquidation and no such provision is carried by section 237 (1) in the case of compul- 
‘sory liquidation. 
Contracts. 


In Patel Brothers v. Vadilal Kashidas, Lid.* it is held that ouster. of jurisdiction of a 
‘Court to which a person is entitled to resort under the Civil Procedure Code or any 
other statute cannot be a matter of presumption but should be proved by express 
-words of the contract or at least by necessary implication, that merely because a con- 
tract contained a printed clause that the transaction is’subject to Bombay jurisdiction it 
«cannot be implied that the jurisdiction of other Courts is ousted within the meaning 
of section 28 of the Contract Act, and that such a clause cannot amount to a contract 
between the parties agreeing to have Bombay as the venue for settling all disputes. 
‘Gherulal Parak v. Mahadeodas Maiya*, is an important pronouncement of the Supreme 
‘Court on wagering contracts. It lays down that the Common Law of England and 
of India-have not struck down wagering contracts as illegal on the ground of public 
-policy; that they have not been considered to be illegal despite the statutes declaring 
them to be void, that collateral contracts were being enforced in England till the passing 
‘of the Gaming Act of 1892 and in India all the time except in Bombay, that the 
‘moral prohibitions of Hindu law texts against gambling were not legally enforced but 
-were allowed to fall into desuetude, that there is no head of public policy that would 
‘directly apply to wagering contracts, that the concept of immorality is confined to 
-sexual immorality and Courts cannot evolve a new head so as to bring in wagers 
-within its fold, that though under section 30 of the Contract Act a wager is void and 
-unenforceable it is not forbidden by law and therefore the object of a collateral agree- 
ment cannot be’regarded as unlawful under section.23, and that a partnership will 
not hence be unlawful even if its object is to carry on wagering transactions. In 
Sales Tax Officer v. Kanhaiyalal®, the Supreme Court points out that there is no war- 
xant for ascribing any limited meaning to the term ‘mistake’ in section 72, that the 

-word is wide enough to cover not only a mistake of fact but also a mistake of law, that 
there is no conflict between sections 72,21 and 22, that the true principle is that if one 
-party pays under mistake to another party a sum of money that is not due by con- 
“tract or otherwise that money must be repaid, and that no distinction can be made 
in regard to the application of the principle between a tax liability and any other lia- 
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bility. Standard Printing Machinery v. Proprietors, Bharathi Press? decides that-a clause’ 
in a tradesman’s bill charging interest at a certain rate does not amount to a contract 
to pay interest at that rate within the meaning of section 61 (2) of the Sale of Goods. 
Act and the mere fact that in a suit for the price of goods sold and interest the 

buyer sets up a contract to pay interest which he is unable to prove will not disqualify 

him for relief under section 61 (2). Mohammad Musa Sahib v. Mohammad Ghouse Sahib? 

makes it clear that in the absence of a provision for the sharing of profits or for the- 
element of agency there cannot be a partnership. In Gavararaju Chetty v. Sitarama- 

murthy Chetty®, the Supreme Court expresses the view that there is no absolute rule 

of law or equity that a renewal of lease by one partner must necessarily enure for- 
the benefit of all the partners, that there is no doubt a presumption of fact that it so- 
enures, but such presumption is rebuttable and must depend on the facts and cir-. 
cumstances of each case. Narayanan Chettiar v. Umayal Achi*, holds that the general 

rule that the death of a partner dissolves the partnership could apply only in the 

absence of a contract to the contrary between the parties, that if the intention was. 
that the death of one partner was not to result in the dissolution of the firm such an. 
agreement could be given effect to, but the application of the principle will be difficult. 
where the firm is composed of only two partners, in which case, the partnership will 

come to an end with the death of one partner as there could be no partnership exis- 

ting only with one person. Mohammad Abduk Samad v. Madarsa Rowther®, lays down. 
that the object of section 69 (1) and (2) of the Partnership Act is to compel a firm 

which is a going concern to get itself registered if it has to institute a suit or make a 

claim in Courts of law in the firm name, that the word ‘firm’ in the section is used. 
in contradistinction to the term ‘dissolved firm’ and that neither of the sub-sections 

could apply to a suit by a person claiming to have been a partner in a dissolved firm or 
to a suit instituted by a dissolved firm. In Vyrathammal v. Somasundaram Pillai®, it is. 
held that in a suit for dissolution of a partnership and for accounts it is the duty of the- 
plaintiff to add all the necessary parties as defendants, and the non-joinder of a neces-- 
sary party—partner or his legal representative—to a partnership action would entail: 
the dismissal of the entire suit. 


PROPERTY Law. 


In Serandaya Pillai v. Sankaralingam Pillai’, it is held that a transaction of agree-. 
ment to settle property in consideration of marriage followed by delivery of possession. 
of the property onthe marriage taking place falls within the scope of section g of the 
Transfer of Property Act and does not require either writing or registration. Subra- 
manta Iyer v. Ramaswami Pillai® decides that-where during the pendency of a parti- 
tion suit a sharer created a usufructuary mortgage over his share in a house and later’ 
on the suit was decreed’ and the house was purchased by the other sharer in a sale 
under the Partition Act the purchaser has to deposit in Court the value of the share- 
purchased by him, and the mortgagee will be entitled to a prior charge over the 
amount as against other creditors, that section 52 has no application to the case and. 
the purchaser cannot set-off the costs decreed to him in the partition suit against the- 
amount of the purchase money liable to be deposited by him in Court. Annamalai 
Goundan v. Venkataswami Naidu®, takes the view that where after the expiry of the 
lease priod a registered agreement was entered into between the parties whereby the 
leased properties were to be sold to the lessee who was allowed to remain in possession, 
and there was a tender of the consideration which however was refused, and no sale. 
deed was executed, the conditions laid down in section 53-A are to be regarded as 
fulfilled though a contract to sell alone had been obtained, and itis not open to the: 
landlord to contend that the right of possession claimed by the vendee was referable: 
to the contract of lease. Chinniah Goundan v. Subramania Cheitiar’® lays down that a 
sub-mortgagee may at his choice limit his suit to the sub-mortgagor and ask for the: 
‘sale of his interest in default of the payment of the decretal amount, or, he may join. 
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the original mortgagor and ask for a decree for the sale of the mortgaged property 
in default of payment, that the two remedies are distinct and exclusive, the“first being 
based on the covenant and the second on a derivative title to the mortgage right, that 
if he elects one of the two remedies ‘and obtains a decree the cause of action on the 
mortgage would be merged in the judgment and it would not be open to him to revive 
it for relief on the basis of his alternative remedy. In Mahant Ramdhan Puri v. 
Bankey Bihari Saran}, the Supreme Court points out that the only guiding rule on the 
question whether a transaction is a lease or a mortgage is that the intention of the 
parties must be looked into and gathered from the terms of the document, that when. 
once a debt isfound with security of land for its redemption the arrangement is a mort- ` 
gage, that section 76 (g) and (hk) imposed a liability on a mortgagee to keep full and 
accurate accounts supported. by vouchers and to debit the receipts from the mortgaged. 
property in reduction of the interest due and if there is a surplus left, to pay it over 
to the mortgagor, that section 77 provides an exception to such liability to account 
if there is a contract between the parties that the receipts are to be taken in lieu of 
interest so long as the mortgagee was in possession of the property, and that where the 
mortgagee had undertaken to pay a specified sum to the mortgagor and was to 
appropriate the entire receipts or income to the interest it would amount to a con- 
tract between the mortgagor and the mortgagee within the meaning of section 77 and 
the mortgagee will not be liable to account for the receipts. Meyappa Chettiar v. 
Murugappa and Sons®, holds that section 82 proceeds on the basic principle of the 
unity of the mortgage debt, that the principle of contribution comes into existence 
only with reference to the liability of the property which has borne the burden of 
more than one mortgage debt, that apart from the statutory provisions a claim for 
contribution can be founded on the principles of a common law burden shared. by 
many people but discharged by one with the result that the remaining members 
enjoyed the benefit of the discharge, as in the case of co-sharers, co-tenants, part- 
ners, etc., and that the basis of contribution in all such cases is, not only the common 
ownership of property but also a common liability which was discharged by one. 
Velur Devasthanam v. Sundara Nainar® decides that the lessee is liable to pay in accor- 
dance with the terms of the contract and - there is no power inthe Court to relieve 
him against the obligations under it on any equitable principles or to grant any 
remission. 

. Mapras Esrares LAND ACT AND THE Mapras Estates (ABOLITION AND 
CONVERSION INTO Ryorwar1) Act: In State of Madras v. Rameswaram Devasthanam* 
it-is pointed ‘out that the burden of proof that.a certain land constituted an 
estate within the meaning .of the Estates Land Act is clearly upon the party 
who so contends, and that ‘estate’ in section 3(2) (d) means a whole village 
granted in inam and nothing less than a village however big a part it may 
be of the whole village. Xarumuthu Thiagarajan Chettiar v. State of Madras*®, holds. 
that the confirmation under the Inams Register of only half the grant and not 
of the whole of the grant in the name of the successors of the original 
grantee will not make the suit- village an estate under the Act. Sivagurunatha- 
swami Devasthanam v..Rathina®, decides ‘that.padugai lands,:that is, lands on the 
lower level bank of the river between the edge of the sandy stream bed and the high 
flood level bank and formed when the silt gets deposited adjacent to the high flood 
level bank are mere accretions to the bund of the river and are not ryoti lands within 
the meaning of section 3 (16) and the tenant would have no occupancy right in such 
lands except where. he has acquired:such rights by reason of custom, grant, or pres- 
cription. Govindarajulu Naidu v. State of Madras’, expresses the view that mere non- 
production of the inam title deed will not disprove the fact of the lands being . a 
whole inam village when it is shown to be such by other overwhelming evidence; 
nor the fact that a minor inam measuring about 2 acres was included in that vil- 
lage and was proved to exist and was covered. by.a title deed; and that the circum- 
stance of the owner of the village having got it registered in the soleeen s Register 
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‘as a zemindari village and was paying peshkush for it will not destroy the real cha- 
acter of the property as an inam village or estop the owner from contending that 
it was an inam village. In Rangaraja Iyengar v. Achikannu Ammal}, it is pointed 
out that for a land to be regarded as house sité under the Madras Land Encroach- 
ment Act it is not necessary that there should be a residential building constructed 
and standing on the land, that lands within the limits of the gramanatham should be 
regarded as house sites, that the provisions as to the vesting of lands under section 
‘3 (b) of the Madras Estates (Abolition and Conversion into Ryotwari) Act, 1948, 
‘should be so read as to be in conformance with the provisions regarding the appli- 
cability of the enactments relating to ryotwari areas, and therefore house sites in 
gramanathams could not stand vested in the Government under the provisions of sec- 
tion 3 (b). In Lakshmipathy Naicker v. State of Madras*, it is pointed out that in an 
ordinary ryotwari village it is not possible to conceive of the grant of a ryotwari 
patta with regard to a tank, that as the object of the Estates Abolition Act is to con- 
‘vert the zemindari estate into ryotwari tenure the provisions of the Act should be 
understood in relation to that purpose, that the scheme of sections 11 to 15 of the 
Estates Abolition Act is that the right to a ryotwari patta in respect of the private 
lands of the landholder is a matter for adjudication by the Settlement Officer, and 
that the landholder has to make out his claim with reference to every field or survey 
number claimed by him, that an irrigation tank though constructed on what was 
once the landholder’s private land cannot be held to be his private lands as would 
-entitle him to the issue of a ryotwari patta under section 12, that if it is found on 
enquiry under section 15 that having regard to its size and the quantity of water 
it holds it is nothing more than a well or pond the landholder will be entitled to 
have it included in the patta of the land of which it is a part, and that if on the other 
hand the tank is found to be a source of irrigation for other lands the tank would be 
Government property and the landholder will not be entitled to a patta though the 
land on which it stands or the surrounding land may be the private land of the land- 
holder to which he is entitled to a patta. Pandian v. Board of Revenue*, makes it 
clear that the scheme of the Estates Abolition Actis such that it specifically provides 
for the determination of several disputed questions by the specified designated officers, 
that such of the disputes as are judicial or at least quasi-judicial must be settled by 
the specified authority and such authority will have no power to delegate its func- 
tions to ány other,’ that section 18 (6) specifically vests the jurisdiction to decide cer- 
tain disputes. in the Government and such functions cannot be lawfully de- 
Jegated to the Board of Revenue, and that section 67 (2) can cover only cases where 
the power can be lawfully delegated. State of Madras v. Karuppiah Ambalam*, decides 
that having regard to the objects and scheme of the Estates Abolition Act in respect 
of lands taken over by the Government there is no question of any private ownership 
by. any individual till that person obtains a ryotwari patta, that under section 21 
of the Act it is only such of the provisions of the Madras Surveys and Boundaries 
Act as are not inconsistent with or necessary for-the working of the provisions of the 
Estates Abolition Act that should be deemed to be attracted, that having regard to 
the fact that there could be no boundary dispute in regard to any land taken over 
under the Estates Abolition Act before the grant of patta, section 14 of the Surveys 
and Boundaries Act cannot apply to surveys held under section 21 of the Estates 
Abolition Act, and that no suit can be filed in a civil Court to set aside an order 
passed -by a Survey Officer. Velliyappa Chettiar v. Krishnaveni Ammal®, prescribes 
that where the tanks are found to belong to the landholder the compensation attri- 
butable to the rights of the landholder should be ascertained by the application of 
the formula A/B»C where A represents the net annual miscellaneous revenue deri- 
ved from the tariks by the Government under section 34, and B represents the basic 
annual sum in respect: of the under-tenure estate, and C represents the compensation 
amount deposited -by Government. Adakkalathammal v. -Chinnafya Panipundar?, 
approving the decision-in Seent Udayar v.. Andiappa Ambalam’, holds that section 56 (1) 
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of the Estates Abolition Act refers only to a dispute concerning the right to obtain. 
a ryotwari patta and a civil Court is not barred from entertaining a suit for posses- 
sion by a person who had been in possession and had been dispossessed, and that: 
the exclusion of the jurisdiction of the civil Court cannot by implication be held to» 
be more than what is necessary for working out the rights created by the Act. It. 
is further held, though obiter, that the repeal of section 56 in 1958 has put an end: 
to the controversy regarding the jurisdiction of civil Courts and even suits originally: 
instituted in civil Courts and transferred to the Settlement Officer or plaints ree. 
turned for being presented to him would have to be sent back to the respective civil. 
Courts. 
MADRAS CULTIVATING TENANTS PROTECTION ACT. 


In Chinnappa Naicker v. Umapathy Nayagar*, it is held that the term ‘landlord’ in. 
section 2 (c) of the Madras Cultivating Tenants Protection Act includes any person 
entitled under the common law to evict a cultivating tenant from the holding, exerci- 
sing the same right as his predecessor in interest, that the definition is so framed as to. 
include every person who can claim rent .as landlord and who thus by the tenant’s 
default can evict him,.that the mere statement by the tenant in the eviction pro-- 
ceedings itself that the petitioner may not be entitled to the status of a ‘landlord’ 
will not constitute a wilful denial of title within the meaning of section 3 (2) (d) of 
the Act, and that such a denial as a ground of eviction must relate to a case of pre-- 
vious acknowledgment- of title or an agreement of tenancy between the very parties, 
themselves. Ramaswamy Gounder v. Perianna Moopan?, expresses the view that in the 
absence of a statutory provision enabling an authority to grant remission it is always 
a matter of grace by the landlord, that a Revenue Court. under the Madras Culti-- 
vating Tenants Protection Act has no power to- grant’ remission of the agréed rent 
due from a tenant on the ground of a failure of crop, and that the remedy, if any,’ 
open to the tenant is to apply for the fixation of fair rent under the provisions of the 
Act. Muthukrishna Chettiar v. Kanni Konar*, decides that the use of a portion of the- 
land as a fuel depot is not a use for an agricultural or horticultural purpose, that 
the extent of the land so diverted is immaterial in deciding whether the cultivating: 
tenant had committed an act falling within the scope of section 3 (2) (e), that the’ 
refusal of the Officer to direct eviction merely because the fuel depot covered only: 
a small extent of the land constitutes a failure by him: to exercise the statutory 
jurisdiction vested in him under that section,. that the Revenue Divisional Officer’ 
has jurisdiction under section 3 (4) (b) to grant time to the tenant for depositing 
the’ arrears of rent, and that the failure by him to record his reasons for permitting 
further time for payment of the arrears does not affect his jurisdiction. Kamakshi 
v. Sinnachamt Naidu* holds that, where the petitioner alleges a surrender of possession. 
by the tenant and a subsequent trespass by him on the property, the procedure pres-- 
cribed in section 3 cannot apply, and that the aggrieved party will.have to approach’ 
the civil Court and not the Revenue Divisional Officer for relief. Kamalambal’'v. 
Krishnaswami Vandayar’ lays down that, where a tenant had been dispossessed if 
execution of an order of the Civil Court before the Act was extended to the con- 
cerned area, he could-not claim the benefit of section 4 (5) of the Act, and that it 
would not be open to the revenue e Court to investigate whether i in fact there was de= 
livery or not. 


MADRAS AGRICULTURISTS RELIEF ACT. 


In Valliammai Achi v. Ramachandra Ayyar®, it is pointed out that, where in a 
suit by a prior mortgagee on his mortgage impleading the mortgagor, an agricul-- 
turist, and the puisne mortgagee, a non-agriculturist, a decree is passed against the 
mortgagor for a specific amount as scaled down and against the puisne mortgagee: 
for the full amount, it cannot be said that the moment the entire amount decreed. 
as payable by the agriculturist debtor is. paid the entire property stands redeemed. 
and. the Hability for the difference Devei the unscaled and scaled amounts will 
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be automatically wiped off ; that the puisne mortgagee who purchases the property 
àn execution of the decree obtained by him on the basis of the puisne mortgage can- 
not by the deposit of the amount declared as due from the agriculturist mortgagor 
claim to have satisfied the entire decree on the first mortgage ; that if the puisne 
mortgagee is to get the entire mortgaged property in his absolute right he has to 
satisfy the entire unscaled decree amount ; that if in a suit on a mortgage against 
different mortgagors with different and separate interests in the mortgaged pro- 
perty, some of them being agriculturists and others non-agriculturists, and a decree 
for the unscaled amount is passed against the latter and for the scaled down amount 
against the former, the decree-holder is entitled to execute the decree for the un- 
scaled amount against the non-agriculturists ; and the fact that the entire mort- 
gaged property is vested in the mortgagor agriculturists and the other judgment- 
debtor is only a puisne mortgagee will make no difference. Venkatasubramania 
Ayyar v. Srinivasa Ayyangar1, decides that to attract the application of Explanation 
III to section 8 of the Madras Agriculturists Relief Act to cases of renewal of a debt 
the identity of the original debt must be preserved, and that if the original debt is 
extinguished by paymént or otherwise there is no scope for applying the concept of 
renewal or inclusion of the debt in a fresh document. Mamundi Kaduvetti v. Soma- 
sundaram Chetti? points out that a co-mortgagor redeeming the entire property 
under a possessory mortgage and being subrogated to the rights of the mortgagee. 
in regard to the excess payment of the mortgage money paid by him could not be 
in the position of a mortgagee within the meaning of section g-A, that the claim 
of such mortgagor for subrogation cannot be discharged by virtue of that section, 
that section 9-A cannot apply because the right of subrogation is not by virtue of 
the execution of the mortgage, and that it is the payment and redemption that - 
entitles the co-mortgagor to be in possession of the property and not the execution 
of the mortgage by the original mortgagor. Sreenivasalu Naidu v. Thangavelu Chettiar? 
states that the relief of scaling down a decree under section 16 could, be claimed 
by a judgment-debtor by a separate application in as much as the provision came 
into force only in 1946, that the fact that the judgment-debtor did not apply at the 
time of the passing of the decree is not a bar in cases falling under both sub-section 
(1) and sub-section (2), and the fact that the judgment-debtor who applied for the 
scaling down of an ex parte decree passed against him did not press the same in view 
of the decree-holder agrecing to give up a certain sum out of the decree amount does 
not amount to an estoppel preventing the judgment-debtor from claiming the relief 
of scaling down. In Narayanan Chettiar v. Annamalai Chettiar*, the Supreme Court 
points out that section: 19 (2) entitles an appellant-debtor to claim relief when the 
Court has passed a decree after the commencement of the Act for the repayment of 
a debt payable at its commencement, that where the two conditions for the appli- 
cation of the first part of section 16 (ii) of the Amending Act of 1949 are satisfied.the 
appellant cannot be barred from claiming relief under section 19 (2), that in cases 
covered by section 16 (ii) of the Amending Act of 1949 a party is entitled to ask for 
relief under the Madras Agriculturists Relief Act at two stages both before a decree 
for the repayment of a debt has been passed and also after a decree has been passed, 
and that different considerations will arise where the party asks for relief under the 
Act at the pre-decree stage and that relief is refused on the ground that the Act does 
not entitle him to any relief under it. 


Hipu Law. 


_ In Velu Niranjan v. Alagammal', it is held that the marriage of a Kshatriya woman 
with a Sudra male will be invalid under the sastras as a pratiloma marriage, that 
in the absence of any marriage between the parties under any statute or valid cus- 
tom the relationship will not arise, and that some rites and ceremonies are necessary 
for a valid marriage in the absence of custom. Lakshmi Ammal v. Ramaswami 
Naicker®, lays down that a legally wedded wife of a Hindu who contracts a second 
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marriage during the subsistence of the first marriage is not entitled to present an 
‘application under section 11 of the Hindu Marriage Act, 1955, for a declaration 
-of the nullity of the second marriage under section 17, but that she can file a suit 
‘in the ordinary way to have the second marriage declared void and illegal. 
Valliammal v. Periasami Udayar! holds that both under the provisions of section 28 
"of the Hindu Marriage Act as well as the general principles of law an appeal will lie 
-against a decree passed under sections g to 13 of the Act to that Court to which 
‘appeals generally lie from a decree or order of the Court to which jurisdiction is 
‘granted ; that if a Sub-Judge has been given such jurisdiction, an appeal from his 
‘decision will lie under section 13 to the District Judge ; that the forum would be 
the same even if the petition under the Act had been instituted in the District Court 
after the date of the notification under section 3 (b) and transferred by that Court 
for disposal to the Sub-Court ; and that where a petition under the Act was filed 
before any such notification an appeal from the decision therein will lie directly 
, to the High Court. Amanthanarayanan v. Meenamani Ammal? lays down that re- 
sumption of conjugal relations by the spouses will amount to condonation of pre- 
vious desertion. In Jakati v. Borkai?, the Supreme Court points out that any debt 
‘incurred for a cause repugnant to good morals is avyavaharika, that the liability 
incurred by a father as managing director of a company drawing a salary to 
contribute in its liquidation on the ground of misfeasance on his part by way of 
gross negligence in the discharge of his duties is not an avyavaharika debt, that the 
liability of a son based on his pious obligation to discharge his father’s debt does not 
come to an end as a result of partition of joint family property, that the partition 
only puts an end to the father’s right to make an alienation, that in execution pro- 
ceedings it is not necessary to implead the sons or to bring another suit if severance 
of status takes place pending the execution proceedings inasmuch as the son’s pious 
obligation continues and consequently there is-only a difference in the mode of en- 
joyment of the property. Sevugapandia Thevar v. Thyagarajasundara Thevar* holds 
that a property gifted by a father to his son could not become ancestral property in 
the hands of the donee simply by reason of the fact that the donee got it from 
his father or ancestor, that a Mitakshara father has complete powers of disposition 
over his self-acquired property and is therefore competent to provide how the donee 
is to take the property when he makes the gift, and that where there are no express 
or clear words describing the kind of interest to be taken by the donee the donor’s 
intention should be gathered from the language of the document and the surroun- 
ding circumstances. Karuppa Goundan v. Sellammal® indicates that to enable a 
purchaser of joint family property from the manager to be protected the alleged 
‘legal necessity for the sale must be correlated to the consideration though not 
arithmetically, and that where there is only a partial necessity the sale will be valid 
if the purchaser has acted in good faith and after.due inquiries about the need for 
the particular sale, namely, as to the extent of property required to be sold in the 
circumstances, though it is not incumbent on him to prove that the entire sale 
proceeds were actually applied for binding purposes. In Pedda Subbayya v. Akkamma® 
the Supreme Court lays down that when a Court decides that a suit for partition 
is beneficial to the minor it does not by itself bring about a division in status ; that 
the Court is not in the position of a super-guardian of the minor expressing on his 
pehalf an intention to become divided ; that the intention is really expressed by the 
next friend of the minor and the Court merely decides whether that person has acted 
in the best interests of the minor ; that the position is made clear when. regard is 
had to what takes place when there is a partition involving a minor outside Court ; 
as for instance, between a father and son ; that it is immaterial whether the minor 
was represented in the transaction not by a legal guardian but by a relation so as 
to bind him ; that if the minor does not show that the partition is prejudicial to 
him he is bound by it ; and that where a suit instituted by the next friend for 
partition is found to be beneficial to the minor the true effect of the decision is not 
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to create in the minor proprio vigore a right which he did not possess before but to 
recognise. the right which had accrued to him when the next friend acting on his 
behalf instituted the action. Thangavelu Padayachi v. Rathna Padayachi! points out 
that a partition once effected is final and can be reopencd only in cases of fraud ‘or 
mistake or subsequent recovery of family property, and that a partition which is 
shown to be prejudicial to a minor coparcener will be set aside so far as he is con- 
cerned. In Kotiuruswami v. Satra Veeravva® the Supreme Court decides that the 
right of a reversioner as one of the heirs, under section 42, Specific Relief Act is limited. 
to the question of preserving the estate of a limited owner for the benefit of the entire 
body of reversioners, but as against a full owner the reversioner will have no such 
right; that as under the Hindu Succession Act the widow becomes a full owner of 
her husband’s estate the reversioner’s suit for the declaration of the invalidity of an 
adoption made by her is not competent ; that if the adoption was invalid or had. 
not taken place the widow would remain full owner by virtue of section 14 of the 
Hindu Succession Act ; and that even if the person adopted remained in actual 
possession when the Act came into force his possession would be merely permissive 
and the widow must be regarded as being in constructive possession through the 
person adopted, and in such situation the property must be regarded in law as being 
possessed by the widow when the Act came into force. Sundarammal v. Sadasiva 
Reddiar® points out that after the coming into force of the Hindu Succession Act 
the position.of co-widows is that of co-tenants in respect of their absolute rights, 
that one of them can institute proceedings in her own right as against a trespasser,. 
and that though the benefit of such a proceeding might enure to all the co-tenants 
so far as the trespasser is concerted it will not be open to him to plead that one of 
the co-widows has no right to institute the proceeding. In K. G. Kaimal v. T. Lakshmi 
Amma* the Supreme Court holds that a joint will made by two or more testators 
in a single document duly executed by each testator, disposing either of their se- 
parate properties or their joint properties, cannot be regarded as a single will ; that 
it operates on the death of each testator as his will disposing of his own separate 
property and is in effect two or more wills ; and that on the death of each testator 
the legatees would become entitled to the. properties of the testator who died. 


Eviwence Act. 


In Chinnavalayan v. State of Madras*, it is explained that section 32 (1) of the 
Evidence Act refers to two kinds of statements, namely, when the statement is made 
by a person as to the cause of his death or as to any of the circumstances of the tran- 
saction which resulted in his death ; that the words ‘ resulted in his death’ do not 
mean ‘caused: his death’, and that declarations are admissions only in so far as they 
point directly to the fact constituting the res gestae of the homicide i.e., the act 
of killing and the circumstances immediately attendant thereon. Venkatesam Naidu 
v. State of Madras® holds that inter-departmental correspondence between the officers 
of departments of Government cannot be compelled to be produced though any 
correspondence that passed between an officer of the department and the party 
to the dispute must be produced, and that a communication made by one Secretary 
to Government to another Secretary will be a communication in respect of which 
privilege can be claimed. In Bhogilal Chunilal Pandya v. State of Bonibay?, the Supreme 
Court decides that a statement under section 157 does not invalve the element 
of communication to another person or something that is ‘stated’ to-become a 
statement ; that notes of attendance made by a Solicitor at a conversation would 
be ‘statements’ within the meaning of the section that would be admissible 
to corroborate the Solicitor’s evidence ; and that refreshing memory under section 
159 is confined to statements in writing made under the conditions mentioned in 
that section whereas corroboration under section 157 may be either by statements in. 
writing or by oral statements. ‘ f 
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Court FEEs. 


“In Chinna Venkataramaniah v. Pedda Venkataramaiah’, it is held that where a situa- 
tion in which the plaintiff seeks a relief stated in a section of the Court-Fees Act is 
one of several situations in which such relief may be prayed for, but the particular 
situation is expressly provided for iñ another section of the Act, Court-fee should.’ 
be paid under the latter section only ; that section 36 (1) of the Madras Court-Fees 
Act applies to suits for dissolution and accounts of a partnership ; that the relief 
asked for in the plaint, namely, partition and separate possession of a half share of 
the assets of a dissolved partnership after providing for the debts, arises out of a 
situation covered in section 36 (1) ; and that whatever name the plaintiff chooses. 
to give to the relief he seeks, in reality, it relates to the accounts of a dissolved partner- 
ship and Court-fee is therefore payable under section 36 (1) and not under section 
37 (2). Nambikkai Mary Ammal v. Prakasa Mary*, states that where a plaintiff was 
given a property with a direction that she should pay certain others a part value of the 
_same as on a particular date and the plaintiff filed a suit to work out her rights and 
ascertain the money payable to the others, the suit is not one for partition but one 
for carrying out the directions of the settlor and Court-fees will have to be paid under 
section 39 by all the parties concerried. Ponnuswami Odayar v. Kosambu?, takes the 
view that where a suit by two Hindus being the nearest reversioners each being 
entitled to a half share of property was dismissed as to one of them, a subse- 
quent suit by thesons of the latter after his death alleging his negligence and ignoring 
the dismissal must ‘be valued, for purposes of Court-fee, at the amount of the value 
of the half share of their father through whom they claim, since the dismissal of the 
prior suit will have to be set aside before the sons can reagitate the matter, and 
-hence Court-fee must be paid under section 40 on ‘the market value of that half share 
on the date of the plaint. Raju v. Venkataswami Naidu, decides that where a sale 
deed was executed by the mother as guardian of her sons, the father of the minors 
also being a party to the deed, a suit by the minors for a declaration and possession 
of the property on the ground of the sale deed being void and not binding on them, 
the document of sale will have to be set aside on the basis that the alienation was 
by legal guardian and Court-fee must be paid under section 40 on the market value 
of the properties. Gnanambal Ammal v. Kannappa Pillai®, holds that where a plaintiff's 
case is that a deed is sham and nominal it need not be set aside and a suit for relief 
on that footing is.not one for cancellation attracting the provisions of section 40, 
but if the plaintiff sues for its cancellation Court-fee will have to be paid on that relief 
whether it is necessary to: have the deed cancelled or not. Karupannan v. Sadaya 
Maistry®, points out that section 41 (2) provides for the valuation of suits to set aside 
a summary decision of a civil or revenue Court, that such suits contemplate the 
adjudication of title and cannot be said as a rule to be incapable of valuation, that 
incidental reliefs such as injunction or possession will not alter the character of the 
suit so long as the subject-matter of the suit has a market value, that the subject- 
matter must be held to be what the summary orders were concerned with, namely, 
immovable property, and Court-fee will have to be paid on the proportionate market 
value as laid down in section 41 (2). Mohan v. Balaram”, takes the view that where 
an application for leave to appeal in forma pauperis was refused with a direction to 
the applicant to pay Court-fee within a fixed period, in default whereof the appeal 
was to stand rejected, and the applicant paid only a part of the requisite Court-fee 
and failed due to inability to pay the balance and applied for a- refund of the Court- 
fee already paid on the memorandum of appeal, the case is a fit one for directing 
the issue of a certificate of refund ; and that section 66 (1) indicates the policy of 
the legislature that refund in such cases will be just and equitable. Ranganna v. 
State. of Madras®, holds that section 69 and other provisions for refund are enacted 
for cases where the levy was under the Court-Fees Act of 1955 and cannot be read 
as authorising a refund in respect of Court-fee paid under any of the repealed enact- 
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ments or rules ;- that in suits instituted on the Original Side of the High Court before 

-the coming into force of the Act though the levy of Court-fee was made in accordance 
with the Court-Fees Act, 1870, refund of Court-fee could be directed under rule 13-A 
of the Madras High Court Court-fee Rules even though the Act itself contained no 
provision for refund ; that where a suit so filed was subsequently transferred to the 
‘City Civil Court by force of statute enlarging the jurisdiction of that Court the rule 
13-A will not cease to be applicable ; that apart from any statutory provisions-it is 
now well recognised that in cases of excess payment of Court-fees the Courts have 
inherent powers to direct refund of Court-fees ; and that on principle there can 
“be no difference between a case where the original payment of Court-fee is in excess 
-of what is payable and a case where the original collection becomes excessive by 
reason of a subsequent event like the settlement of the suit. Thiruvengadaswami 
_Mudaliar v. State of Madras}, states that there is nothing in section 37 (2) to justify 
the Court in levying Court-fee under the Act in a claim suit under Order 21 rule 58, 
‘Civil Procedure Code, filed after the commencement of the Court-Fees Act. 1955, 
in respect of a claim petition filed before the commencement of the Act and Court- 
fee need be paid: as due on the date of the petition. Ramaswami Naidu v. Salammal?, 
decides that Article 11 (a) of Schedule II would apply only to cases where the parties 
to an award seek a direction of the Court to direct an arbitrator to file an award 
and cannot apply to a case where an arbitrator without any direction of Court him- 
self proceeds to file the award under section 14 (2) of the Arbitration Act and that 
to such cases the residuary provision in Article 11 (b) will apply. 


InNcoME-TAX ACT. 


In Muthiah Chettiar v. Commissioner of Income-tax*, the view is expressed. that where 
‘an assessee has received repayments he will not be liable to tax in respect of the 
:amounts he has received as or towards principal but will be liable in respect of moneys 
which he has received as or towards interest, that where only a part of the debt has 
been recovered, the assessee has liberty subject to the law relating to the appropria- 
‘tion of payments to appropriate the money he has received either towards the prin- 
cipal or towards the interest, and that if the payment has been lawfully appropriated 
towards interest the assessee will be liable to pay tax thereon but not if he has 
appropriated it towards the principal. In Dhandhania Kadia & Co. v. Commissioner 
of Income-tax*, the Supreme Court points out that it would be repugnant to the de- 
finition of the word ‘dividend’ in section 2 (6-A) (c) of the Income-tax Act to 
import into the words ‘ six [previous years’ the definition of ‘ previous year’ in 
section 2 (11), and that accumulated profits sought to be caught in section 2 (6-A) 
(c) would be the profits accumulated in the financial year preceding the year in 
which the liquidation takes place. Commissioner of Income-tax v. C. S. Sastri®, holds 
that the concept of ‘ total income’ under section 2 (5) being larger than the con- 
cept of ‘ éarned income’ the total income of an assessee is generally assumed to be 
larger than his earned income, that whcther this is so or not section 15-A provides 
relief to an assessee in respect of his earned income. wherever it enters into the com- 
putation of his total income, and that where an assessee showed an income of Rs. 
31,000 for a particular assessment year and a loss of Rs. 15,000 in that year from his 
other’ properties making his net income only Rs. 16,000 the assessee would be en- 
titled to earned income relief under section 15-A, subject to the statutory maximum, 
‘on his entire earned income of Rs. 31,000 and not on the net income of Rs. 16,000 
sonly. Ramaswami Naidu v. Commissioner of Income-tax®, points out that ‘income’ 
under the Indian Income-tax Act implies the idea of receipts of money, actual or 
‘constructive, that the policy of the Act is to tax such income when paid or received, 
„and that where a company deducted in Ceylon in pursuance of the law of that place 
;a certain amount from the dividends payable to an assessee-shareholder in India 
‘and retained it to itself, the amount so deducted cannot be held to have been re- 
ceived by the assessee, nor can it be regarded as ‘ income accruing or arising’ in 
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‘as muchas the assessee had-no right to recover the same at any time. In Commis- 
sioner of Income-tax v. Ramakrishna Deot, the Supreme Court decides that it is for a 
-person who claims exemption to establish it; hence, it is for the assessee to prove 
that the income sought to be taxed was agricultural income exempt from taxation 
under section 4 (3) (viii), that to decide whether the income received by the assessee 
from a sale of forest trees was agricultural income or not the test is whether those 
trees were planted by the proprietor of the estate or grew spontaneously, and that 
if it is the latter it will be wholly immaterial that the proprietor had maintained a 
large establishment for the purpose of preserving the forest and assisting in the growth 
„of the trees, for, ex hypothesi, he performed no basic operations for bringing the forests 
into being. In Seth Deomal v. Commissioner of Income-tax®, the Supreme Court lays, 
.down that section 5 gives certain powers to the Central Board of Revenue and the 
Income-tax Commissioners regarding withdrawal of cases from one area to another 
-or from one Income-tax Officer to another; that sub-section (2) empowers the Govern- 
-meni to appoint as many Commissioners of Income-tax as it thinks fit who have 
to perform their functions in respect of different areas, persons and cases or classes 
-thereof as the Central Board of Revenue may direct ; that sub-section (7-A) confer- 
ring on the Central Board of Revenue the power to transfer a case from one Officer 
to another at any stage of the proceedings does not in any way qualify or cut down 
-the powers under section 5 (2) ; that the two sub-sections are complementary and 
-operate in two different spheres ; that where the Central Board of Revenue directed 
the Commissioner of Income-tax, Calcutta (Central) to exercise his functions in 
«certain cases the action taken falls under section 5 (2) and not under sub-section (7-A); 
that after an order section 5 (2) is passed the provisions of section 64 (1) and (2) con- 
ferring jurisdiction on the Income-tax Officer of the area wherein the assessee was 
-carrying on business can have no application because of the provisions of section 64 
(5) ; that under section 64 (3) the question as to the place of assessment when it arises 
“is determined by the Commissioner to whom the objection is to be referred by the 
Income-tax Officer and that neither section 30 nor section 33 provides for an appeal 
-on the question of the place of assessment. Veerappa Chettiar v. Commissioner of Income- 
tax®, holds that the word ‘charge’ in the expression ‘annual charge’ in section g (1) 
-connotes something more than a mere liability to make an annual payment without 
any reference to security for such payment, and that an assessee cannot claim as law- 
ful deductions permitted by section g (1) payments made towards Ceylon municipal 
rates in respect of a house owned there as there is nothing in the law of Ceylon making 
such liability a charge on the property. In Commissioner of Income-tax v. Rai Bahadur 
_Jairam Valji*, the Supreme Court lays down that when once it is found that a contract 
was entered into in the ordinary course of business any compensation received by a 
party thereto for premature termination will be a revenue receipt irrespective of 
whether its performance was to consist of a single act or series of acts spread over a 
period, and is assessable to income-tax. In Commissioner of Income-tax, West Bengal v. 
„Calcutta Stock Exchange Association®, it is held by the Supreme Court that the words 
~‘performing specific services’ in section 10 (6) mean with reference to a trade, profes- 
„sional or other association ‘conferring particular benefits’ on the members thereof ; 
that the term ‘remuneration’ includes recompense, reward, payment, etc., and is not 
confined to wages only ; that the word ‘demand’ shows that the Legislature has 
-deliberately used the fiction of treating such services as ‘business’ ; that the sub-sec- 
tion further requires that the remuneration should be ‘definitely related’ to the ser- 
vices, that is, that the services would not be available but for specific payments (fees, 
«subscriptions, etc.) charged by the association ; and that there is no warrant to limit 
the application of the word ‘services’ as having reference to ‘matters outside the 
-mutual dealings of the members’. Messrs P. Orr & Sons v. Commissioner of Income-tax®, 
decides that payments made to secure the termination of managing agency rights 
held under a contract are a permissible deduction under section ro (2) (xv), since 
_judged by the test of business expediency the amount was expended wholly and exclu- 
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sively for the business of the assessee company and the fact that the person concerned 
benefited is not proof.that the sole object of the company in making the payment was 
that the latter should benefit. Ramiza Bi Saheb v. Income-tax Officer!, states that under 
section 16 (3) the share income of a minor son who has been admitted to the benefits 
of a partnership should not be included in the share income of the mother from the 
firm of which she is a partner for purposes of assessment to tax, and that where under 
section 31 (4) revised orders of assessment are issued by the appellate authority the 
original orders of assessment ceased to be operative and there is no need for the asses- 
see to challenge the validity of the original orders in any proceedings. Chockalingam 
Chettiar v. Income-tax Officer®, holds that a failure to pay the advance tax under section 
18-A (3) would entail the payment of interest under sub-sections (6) and (8) and that 
if the assessment order shows that interest has not been added to the tax determined on 
the basis of regular assessment and such omission was a mistake section 35 will apply 
‘and the mistake can be rectified under that section. In R.C. Mitter @ Sons v. 
‘Commissioner of Income-tax, West Bengal*, the Supreme Court lays down that the word 
‘constituted’ in section 26-A would include both the idea of creating and establishing 
ʻa partnership as well as giving a legal form to the contract of partnership ; that the 
‘expression ‘constituted under an instrument of partnership’ would include not only 
firms created by an instrument of partnership but also those created orally but given 
-legal form by reducing the terms and conditions into writing ; and that reading sec- 
-tions 26, 26-A and 28 and the rules 2 to 6 of the Income-tax Rules for a firm to be en- 
titled to registration, (i) it should be constituted under an instrument of partnership 
specifying the individual shares of the partners, (ii) an application on behalf of and. 
signed by the partners containing all particulars as set out in the rules should have 
been made, (iii) the application should have been made before the assessment of the 
firm’s income under section 23 for that particular year, (iv) the profit or loss of the 
business for the previous year should have been divided or credited in accordance 
with the terms of the instrument, and (v) the partnership must have been genuine 
and should have actually existed in conformity with the terms and conditions of the 
Instrument. In Commissioner of Income-tax, Delhi v. Teja Singh*, the Supreme Court 
makes it clear that by reason of the legal fiction in section 18-A (9) (b) the failure to. 
send an estimate of the tax under section 18-A (3) is treated as a failure to furnish a: 
return of the income under section 22, that it is a necessary implication of that fiction 
that the estimate of tax on the income to be submitted under section 18-A is different 
from the return to be furnished under section 22, that the notices required to be 
given under section 22 must be deemed to have been given, that in that view section 
28 will apply on its own terms, and it is competent to the Income-tax Authorities to- 
impose a penalty under section 28 read with section 18-A (9) (b) where there has been 
a failure to comply with section 18-A (3). Sunrathmull v. Additional Income-tax Officer ® 
points out that section 34 is intended to deal with cases in which income has escaped 
assessment wholly or in part by reason of the failure by the assessee to make a return,,. 
or to disclose fully and freely all the material facts, etc., that the period of limitation 
for proceedings where the escape of assessment is not due to the assessee’s conduct is: 
four years whatever be the amount ; that where the escape is due to the assessee’s. 
conduct and the amount involved is less than one lakh or more there is no period of 
limitation; and that the second proviso to section 34 (3) abrogates the period of limi- 
tation in all cases where action is taken in pursuance of a finding or direction given by 
one of the Authorities mentioned in the proviso; but, that the proviso cannot apply 
where the remedy of the Department had become barred before the proviso became 
law In Maharaj Kumar Kanial Singh v: Commissioner of Income-tax®, the Supreme Court 
makes it clear that the term ‘information’ in section 34 (1) includes information as to. 
the true nature and correct state of the law and would cover information as to relevant. 
judicial decisions ; that information as to the true state or meaning of the law derived: 
freshly from an external source of authoritative character is ‘information’ within the- 
meaning of the section ; that an Income-tax Officer can treat a subsequent Privy: 
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Council decision opposed to the view followed in the assessment that interest on 

arrears of agricultural rent was agricultural income exempt from tax as ‘information? 

within the meaning of section 34 (1) (b) and assess such interest as income which had_ 
escaped assessment ; and that even in a case where a return had been submitted if the 
Income-tax Officer has failed to take into account a part of the assessable income it 
will be a case of part of the income having escaped assessment. In Narayanan Chetty 
v. Income-tax Officer}, the Supreme Court holds that the service of the requisite natice 

on the assessee is a condition precedent to the validity of any reassessment made under 
section 34 and not a mere procedural requirement ; so much so, if no notice is issued 

or if the notice issued is shown to be invalid the proceedings taken by the Income-tax 
Officer would be illegal and void ; that a firm does not cease to be an assessee merely 
because of allocation of income to the partners in proportion to their respective 
shares ; and that accordingly a notice issued against the firm and served on one of the’ 
partners satisfies the requirements of section 34 (1) (a). In Venkataswami Naidu v. 
Commissioner of Income-tax*®, the Supreme Court makes it clear that if the point raised 
in an income-tax reference relates to the construction of a document of title or inter- 
pretation of the provisions of a statute it is a pure question of law in respect of which 

the High Court is free to take its own view without being fettered by the view of the 
Tribunal ; that where, however, the point sought to be raised is really a question 

of fact the High Court would be bound by the finding of the Tribunal and-such con- 
clusion cannot be challenged on the ground that it is based on misappreciation of 
evidence ;: but, where the inference has been drawn on a consideration of inadmissi- 
ble evidence or after excluding admissible evidence the High Court may examine the 
correctness of the findings :reached by the Tribunal ; likewise it is open to a party to 
challenge a finding on the ground that it is not supported by any legal evidence or is 
not rationally possible, and if the plea is established the Court may hold.the conclu- 
sion to be perverse and set it aside. , 


Torts. 


In Chinnamuthu Ambalam v. Fagannathachariar®, it is pointed out that the 
term ‘malice’ in relation to an action for malicious prosecution méans an improper 
or indirect motive, i.e., a motive other than a desire to vindicate public justice or a 
private right and need not be a feeling of enmity, spite, or ill-will, that the term ‘prose- 
cution’ in that context has a special meaning and the question of who is the real prose- 
cutor has to be established irrespective of whether the complaint is by the defendant 
himself, and that it is well settled that instigating a prosecution is different from the 
act of giving information on the strength of which a prosecution is commenced by some 
one else in the exercise of his own discretion. State of Madras v. James Appadurai', 
holds that in so far as an injury results in actual pecuniary loss, past or prospective, 
full compensation should be awarded in respect of such loss, but that would not mean 
that in the case of loss of prospective earnings the compensation should be the annual 
earnings multiplied by the number of years for which the plaintiff could be expected 
to have worked if he had not been injured. New Central Hall v. United Commercial 
Bank®, lays down that damages can be awarded even without proof of special loss in 
cases like trespass not causing damages but only annoyance, or where a cheque issued. 
by a non-trader customer is wrongly dishonoured by a bank; that in such cases 
the damages awarded will only be nominal ; but, where a cheque issued by a trader 
customer is wrongfully dishonoured even special damages can be awarded without 
proof of special loss or damage, and the fact that such dishonouring was due to a 
mistake cannot affect the liability of the bank to pay damages for the wrongful act. 


LIMITATION. ° 


In State of Madras v. Venkataswami Naidu®, it is held that the Madras 
Estates (Supplementary) Act (XXX of 1956) does not make section 5 of the 
Limitatióń Act“applicable to applications~under section 4-of that Act. Sadaya 
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Goundar v. Veerappa Goundar}, decides that the period of limitation prescribed in sec- 
tion 19 of the Limitation Act is not-limited to the period. of the First Schedule to the: 
Act, that the period which a party is entitled to exclude under any law for the time 
being in force should also be taken into account and that where the Madras In debted. 
Agriculturists (Temporary Relief) Ordinance, 1953, had come into force before the: 
expiry of the limitation period for the suit, followed by Acts V of 1954 and I of 1956: 
prohibiting the filing of suits till rst July, 1955, and the endorsement was made on 
agrd June, 1955, the limitation for the suit was validly saved. Wazir Sultan & Sons v. 
Satchithananda Rao®, makes it clear that under section 20 a payment by itself even if it 
was established that it was made on account of a debt would not be sufficient to- 
start a fresh period of limitation, that there should be an acknowledgment of the 
„payment in he handwriting of or in writing signed by the person making the pay- 
ment, that the acknowledgment is only a record in writing and evidentiary in charac- 
ter, and that it is the payment that starts the fresh period of limitation. Pankajam- 
mal v. Sambandamurthi3, lays down that under Article 62 the time from which limita- 
tion runs for a suit against the defendant claiming rateable distribution under sec- 
tion 73 (1), Civil Procedure Code, is the time when the defendant received the money, 
and the defendant must for the purposes of the Article be deemed to have received 
the money on the date of the confirmation of the sale in cases where the defendant. 
himself purchases and sets-off the sale price against his decree, Valliammai Achi v. 
Chockalingam Cheitiar4, decides that the various clauses in Article 182 are disjunctive 
and the decree-holder has the option of taking the benefit of any one clause in any 
case for saving his application from the bar of limitation, that clause (2) of the 
section will not preclude the applicability of either clause (5) or clause (1), and 
that where clause (5) applies it is immaterial whether the execution petition would. 
be in time under clause (2). 


CIVIL PROCEDURE CODE. 


In Veeralakshmi Ammal, In re, it is pointed out that the decree of an 
appellate Court declaring the plaintiff to be entitled to a half share of 
property and directing the separation of the share and putting the plaintiff in posses- 
sion of it cannot be said to have finally disposed of the matter in relation to the 
items of which the plaintiff has to be put in exclusive possession till they are ascertain- 
éd and allotted to his share ; and that the decree is only a preliminary decree within 
the meaning of the Explanation to section 2 (2) of the Civil Procedure Code ; and 
` that no further direction is necessary to enable the plaintiff to move the Court of 
first instance- as regards the division of the properties. Jaga Button Industries v. 
State of Madras®, decides that the jurisdiction of the Civil Courts is barred under sec- 
tion g of the Code in respect of suits for setting aside or modifying assessments made 
under the Madras General Sales Tax Act in view of the provision in section 18-A of 
that Act withdrawing such suits from the purview of Civil Courts. South Madras 
Electric Supply Corporation v. Jagannatha Ayyar’, lays down that unless there is express 
ouster of the jurisdiction of the Civil Court the presumption is that the Civil Court 
has jurisdiction, and that there is nothing in the Electricity Act, 1910, to bar the juris- 
diction of the Courts to entertain suits for the removal of posts supporting high ten- 
sion electric lines fixed on a land without the permission of the owner. Mariyanayagam 
Nadar v. Vedamanickam Sathiahesan®, holds that the impleading of a new party or add- 
ing some more items of property in the. later suit will not take away the binding 
character and finality of the earlier decision on the matter under section 11. Kothanda- 
rama Gramani. v. Sellammal®, makes it clear that where the earlier suit was on behalf 
of the family in regard to the joint family rights a subsequent suit by the son of a 
coparcener who was a party to the prior suit would be barred by res judicata under 
Explanation 6 to section 11 that even otherwise the suit will be barred by res judicata 
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as his father was a party to the earlier suit and he should be deemed to have been 
completely represented in that suit, and that even gross negligence in the conduct of 
the prior suit would not lift the subsequent suit from out of the bar of res judicata under 
section 11. Ramaswami Goundar v. Muthuvel Goundar}, decides that whenever there 
is a defect in the service of a sale notice under Order 21, rule 66 and the petition for 
setting aside the sale relies on it and puts in section 47 as well, a second appeal will 
be competent. In Narayanaswami Iyer v. Union of India®, it is pointed out that the- 
question of notice under section 80 has no bearing on the liability of the Central 
Government in relation to the railways run by it ; that the section could not govern 
the scope and application of section 77 of the Railways Act ; that the amendment of 
section 80, Civil Procedure Code, in 1948 inserting a special provision as to notice in. 
case of railways could not have any effect on the question of liability of the Govern- 
ment who now own the several railways after amalgamation ; and chat it is desirable 
for the Central Government to undertake legislation dispensing with notice under sec- ` 
tion 80 in a case where notice has been given under section 77 of the Railways Act 
and also indicating to which railway administration sucha notice should be given in. 
cases where through traffic passes over more than one railway administration of the 
Government. In Chaube Jagadish Prasad v. Ganga Prasad Chaturvedi3, the Supreme. 
Court makes it clear that the power of the High Court to correct questions of jurisdic- 
tion is to be found within section 115, Civil Procedure Code and that where there: 
is no error falling within the section the High Court will not have the power to inter- 
fere. Ramanatha Ayyar v. Pappu Reddiar+, decides that the restitution contemplated. 
under section 144 is the restoration to the injured party of what he had lost and not 
the deprivation from the other party of what he had wrongfully gained ; that where 
money was deposited in Court as a condition for grant of stay of execution of a decree 
and subsequently the decree was varied it is open to the aggrieved party to claim inte-- 
rest on the money deposited by way of restitution ; and the fact that the amount de-. 
posited was not withdrawn by the other party will make no difference. Kanthimathi 
Mills v. Special Land Acquisition Officer’, lays down that it makes no difference to the 
applicability of the principle of restitution whether the deposit in Court was made- 
voluntarily or under threat of execution, and that the party could claim interest on the 
excess amount he was obliged to deposit by virtue of the lower Court’s decree. 
Nagutha Mohamad Nainar v. Vedavalli Ammal®, holds that under Order 6, rule 17, no 
amendment of the plaint which would deprive the defendant of a valuable right of” 
limitation or oust the jurisdiction of the trial Court to try the suit can be allowed. 
ChinnathambiGoundar v. Narayanaswami Goundar’, takes the view that the statement by a 
decree-holder in a petition for execution of a partition decree that the properties con-- 
cerned had been divided by the Panchayatdars though with a qualification that the 
division had not been completed would amounttoa certificate of adjustment under- 
Order a1, rule 2 and the executing Court can go into the question of the division - 
pleaded. Subramania Iyer v. Ramaswami Pillai®, decides that a set-off under Order 21, 
rule 19, cannot be claimed by a plaintiff sharer in a partition suit for costs decreed to. 
him as against the price of the share of the defendant payable under a purchase by 
him of the share at a sale held under the Partition Act which he had been directed to 
deposit in Court to the prejudice of the right of a mortgagee of the defendant’s share ` 
created by the defendant during' the pendency of the partition suit, and that the mort-. 
gagee will have a charge on the amount directed to be brought into Court. Balakrishna 
Goundar v. Amrithavalli Ammal®, decides that a Hindu wife in possession and enjoyment 
of the property of her husband who has not been heard of for a period of four or five 
years, there being none else to claim heirship if he were dead, is a person holding- 
an interest in the property within the meaning of Order 21, rule 89, as amended in. 
Madras and can apply making the necessary deposit where the property has been. 
sold in execution of the decree of a creditor in the absence of the husband ; and that,, 
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-where there is no proof that the husband has not been heard of for seven years, he 
cannot be presumed to be dead and the wife cannot claim to have any interest in 
praesenti in his property as his widow as a person deriving title from the judgment- 
‘debtor. Mohammad Ismail Maracair v. Doraisami}, points out that a mortgage is one 
and indivisible.in regard to the amount and security and no suit can be filed to 
enforce a mortgage entailing the disintegration of either of the elements and that all 
the mortgagees must be represented in the suit not merely by reason of Order 34, rule 
1, but also by reason of the substantive law and the contract between the parties. 
‘Great Eastern Shipping Co. v. Mohammad Samiullah Saheb & Co.?, takes the view that as 
the jurisdiction given to the High Court under section 115 is an appellate jurisdiction 
the procedure followed by the Courts in regard to appeals would be attracted, and 
therefore Order 41, rule 31, will apply to civil revision petitions. Ramaswami Pada- 
_yachì v. Shanmugha Padayachi*, states that the mistake or error justifying a review under 
Order 47, rule 1, is most often an error of fact and may in certain cases be one of law 
also, but in all cases it should be an error of inadvertence ; that the test is whether 
the Court itself would have made the correction if aware of the particular fact or cir- 
cumstance while writing the judgment ; that an erroneous view of a debatable point 
of law.or failure to interpret the law correctly would not be a mistake or error appa- 
rent on the face of the record ; and that an excusable failure to bring to the notice 
of the Court the relevant material or the mistake of counsel would be a sufficient 
cause within the meaning of the rule. 
- PenaL Cope. 

In Pappathi Ammal v. State of Madras‘, it is held that somnambulism might consti-° 
tute a good ground for exemption from criminal liability if it could be established 
that the act was done while in that state of mind and that somnambulism amounts 
to that unsoundness of mind as would attract the application of section 84 of the 
Indian Penal Code. In Faguna Kantha Nath v. State of Assam®, the Supreme Court 
points out that under section 165-A for a person to be guilty of the abetment of. 
an offence under section 161 it is not nece sary that the offence should have been 
committed, but the requirements of section 107 must be satisfied ; and where it was 
not the prosecution case that the appellant had instigated the other accused to 
demand illegal gratification or had entered into a conspiracy with him for the com- 
mission of an offence under section 161, and the other accused is acquitted of an 
offence under section 161 such offence not having been committed, no question of 
jntentionally aiding by any act or omission in the commission -of such offence can 
arise ; and the conviction of the appellant for the abetment of such offence cannot 
Stand. In Ranjit Singh v. State of Pepsu’, the Supreme Court lays down that whenever 
a person makes a statement in Court on oath he is bound to state the truth and failure 
to-do so would render him liable under section 193; that it is no defence to say that he 
-was not’bound to enter the witness-box; that a defendant or even a plaintiff is not so 
“bound, but, yet, if either of them chooses to do so he cannot after taking the oath to 
‘make a truthful statement state anything which is false; and that even beliefs will fall 
‘under Explanation 2 to section 1g1. In Veerabhadran Chettiar v. Ramaswami Naicker”, 
the Supreme Court expresses the view that the words ‘any object held sacred by any 
„of persons’ in section 295 cannot be restricted to idols in temples or to idols carried in 
procession on festive occasions, that any object however trivial or destitute of real 
-value in itself if regarded as sacred by any class of persons would come within the 
meaning of the section, that the section is intended to respect the religious suscepti- 
bilities of persons of-different religious persuasions or creeds, and that the Court 
should be circumspect in such matters and pay due regard to the feelings and religi- 
‘ous emotions of different classes of persons with different beliefs irrespective of the 
consideration whether or not they share those beliefs or whether they are rational 
or otherwise in the opinion of the Court. 
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CRIMINAL’ PROCEDURE CODE. . ` i P hey 


Iw Public Prosecutor v. Saroja, it is held that in drawing the atten- 
tion of the Court in a revision petition to the illegal character of the con- 
viction the Public Prosecutor does not stand in the position of a private party and 
is not bound to file a petition to excuse the delay in filing the revision petition against 
the illegal conviction in the discharge of his duty to bring to the notice of the Court 
such cases. State of Madhya Pradesh v. Mubarak Ali?, decides that section 4 (1) of the 
Criminal Procedure Code defines ‘investigation’ as including all the proceedings 
under that Code for the collection of evidence conducted by the Police Officer or 
other persons authorised by the Magistrate in that behalf and that Chapter XV pres- 
cribes the procedure for such investigation. Thirunavukkarasu, In re, states that sec- 
tion 107 is not intended for the punishment of past offences but for the prevention 
of acts that may amount to or may lead to a breach of the peace hereafter ; that the 
institution of proceedings under that section is not an accusation of offence and the 
particulars specified in the notice under section 112 are not a catalogue of charges but 
only information which in the opinion of the prosecution would suggest that the 
counter-petitioner is likely to cause a breach of the peace ; that section 107 will apply 
notwithstanding that the facts alleged in the notice may amount to specific offences 
for which he may be punished ; that the existence of previous convictions or acquit- 
tals in a number of previous ‘cases will not be substantive evidence in proceedings 
under section 107 as in the case of proceedings under section 110 ; that an order 
under section 117 (3) passed after considering the question of emergency as a separate 
question is not bad merely because the Magistrate has based it on the same informa- 
tion which was the basis of the order under section 112.; and that an order under 
Chapter VIII is revisable by the Court under sections 435 and 439 but the High Court 
will not ordinarily interfere on the merits. In Tahsildar Singh v. State of Uttar Pradesh’; 
the Supreme Court makes it clear that both section 162 and the proviso are intended 
to serve the interest of the accused, that it would be doing injustice to the language of 
the latter if the statement made to the police by a witness during investigation instead 
of being used to contradict the witness during trial in the manner provided by sec- 
tion 145 of the Evidence Act is used for cross-examining the witness ; that the word 
‘cross-examine’ in the last line of the first proviso to section 162, Criminal Procedure 
Code, cannot be understood to mean the entire gamut of cross-examination without 
reference to the limited scope of the ‘proviso, but should be confined only to cross- 
examination by contradiction, that a statement in writing made by a witness to the 
police officer in the course of investigation can be used only to contradict the witness 
and for no other purpose ; that statements not reduced to writing cannot be so used 
that though a particular statement is not expressly recorded a statement that can be 
deemed to be a part of what has been recorded can be used for contradictions not 
‘because it is an omission strictly so-called but because it is deemed to be part of thé 
recorded statement; and that such a fiction is permissible only in three cases, namely, 
(i) where a recital is necessarily implied from the recital or recitals found in the 
statement, (ii) a negative aspect of a positive recital in a statement, and (iii) when 
the statement before the police and the statement before the Court cannot ‘stand 
together. Rajangam v. State of Madras*, holds that the Criminal’ Procedure Code 
contemplates three modes of initiation of proceedings, namely, on a complaint by the 
aggrieved party, on information given to.the police of the commission of a cognisablé 
offence, and on an enquiry by a Magistrate in certain special cases contemplated 
under.section 176 of the Code.; that Order No. 157 of the Police Standing Orders 
which are in the nature of executive instructions implements the procedure contem- 
plated for an enquiry under section 176 of the Code; that an enquiry under those pro- 
visions is only a fact-finding one and the procedure adopted, though it is for particular 
kinds of cases, is not hit by Article 14 of the Constitution ; nor is it offensive to the 
constitutional guarantee against testimonial compulsion under Article 20 (3) ; and 
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that the proceedings held in pursuance of the aforesaid provisions as a fact-finding 
enquiry are not judicial or even quasi-judicial proceedings amenable to the special 
jurisdiction of the High Court under Article 226 of the Constitution. In Ranjit Singh 
v. State of Pepsu!, the Supreme Court lays down that under section 200, proviso (aa), it 
is not necessary for a Magistrate when a complaint is made by a Court to examine the 
complainant, and that neither section 200 nor section 202 requires a preliminary 
enquiry before a Magistrate can assume jurisdiction to issue process against the person 
complained against. Arusami Goundan, In re?, decides that the condition of the pardon 
granted to an approver is that he must make a full and true disclosure, that the obli- 
gation would arise whenever the approver is called upon to give evidence touching 
the matter whether it be in the Committing Court or in the Sessions Court, that 
neither as a matter of reason or of logic, nor as a matter of statutory interpretation 
can it be said that section 339 (1) is dependent on or connected with section 337 (2) 
in the sense that the approver must be examined both in the Committing Court and 
the Sessions Court before it can be held that he has forfeited the pardon, and that it is 
sufficient if he fails to conform to the conditions on which the pardon has been grant- 
ed to him at either stage. E. S. I. Corporation v. Haji Mohamed Ismail Sahib*, lays down 
that section 346 (1) is wide enough to include cases of want of territorial or local 
jurisdiction in the Magistrate concerned, that the High Court may in the circums- 
tances contemplated in clauses (a) to (e) of section 526 (1) clothe with jurisdiction any 
Court not empowered under sections 177 to 184 to enquire into any offences and try 
the same provided that in other respects the Court is competent to inquire into and 
try such offences. Esakki Thevar, In re4, decides that the High Court could and does 
interfere in criminal revision even upon findings of fact where though there may be 
concurrent findings of two Courts below it is clear that a conviction is not in the 
broad interests of justice or where the conviction is not sustainable in certain res- 
pects because vital evidence has been overlooked or has not been given due conside- 
ration. In Pranab Kumar Mitra v. State of West Bengal®, the Supreme Court makes it 
clear that in the absence of statutory provisions in terms applying to an application 
in revision like those in section 431 in respect of criminal appeals the High Court 
has power to pass such orders as it may deem fit and proper in the exercise of its 
revisional jurisdiction under section 439 ; that it is to be exercised in aid of justice; 
that the High Court is not bound to entertain an application in revision, or having 
entertained one, to order substitution in every case or to treat a pending application 
as having abated by reason of the fact that there was a composite sentence of imprison- 
ment and fine ; that the High Court has full discretion to deal with a pending matter 
at the time of the death of the petitioner ; that whether it is the accused or the com- 
plainant who has moved. the High Court in revision, if the High Court has issued a 
rule that rule must be heard and determined irrespective of whether the petitioner 
is alive or dead or whether he is or is not represented by a legal practitioner; that in 
so hearing and determining the High Court is discharging its statutory function of 
supervising the administration of justice, and hence the considerations applying to 
the abatement of appeals may not apply in the case of revisional applications ; that 
in the case of a convicted person though by reason of his death the question of serving 
the whole or any part of the sentence cannot arise the sentence itself still remains to be 
examined which cannot be done unless the order of conviction is examined on its 
merits, and that the High Court has power in such cases to look into the whole ques- 
tion of the correctness, propriety, or legality of the sentence which necessarily involv- 
es examining the very order of conviction from that point of view. Kasi Thevar v. 
Chinniah Konar®, states that the conditions necessary for the application of section 
479-A are that the Court before it delivers judgment or at the time of doing so must 
form the opinion that a witness is giving false evidence, that the Court must come to 
such a conclusion on materials placed before it, and that section 479-A (6) cannot 
apply to a case where it was only after the judgment was delivered that the necessary 
documents that would establish the falsity of the witness were obtained and brought 
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to the notice of the Court in the petition filed. Balakrishna Menon v. Govinda Krishnani 
takes the view that before it can be said that the respondent in a petition under sec- 
tion 488 is wilfully avoiding service or neglecting to attend Court within the meaning 
of sub-section (6) proviso so as to justify the Magistrate’s proceeding ex parte the 
summons must in the case of a Government servant have been personally served- on 
him as required by sections 69 and 70, that it is not sufficient to show that the respon- 
dent had knowledge of the summons having been received in the office in which 
he is employed, and that in such a case the Magistrate is not justified in proceeding 
ex parte and passing an ex parte order. 





z. (1959) t M.L.J. 146. 


- THE | | 
MADRAS LAW JOURNAL 
REPORTS. 2, 0 


EDITORIAL COMMITTEE : 


Rao BAnaDuR K. V. KRISHNASWAMI AIYAR, B. A., B.L. 

Mr. T. M. KRISHNASWAMI ATYAR, B.A.; BL. Sy 

B. V. VISWANATHA AIYAR, M.A., B.L. 

M. SUBBARAYA AIYAR, B.A., B.L. l 

D. RAMASWAMI AYYANGAR, B.A., Bhe, POE T NE 
OFFICIATING Eprror: oe na 


Mr. K. SANKARANARAYANAN; B.A., BLI 
ER E E a 5 ' REPORTERS.. 


Mr. GANPAT RAI, B'A., LL.B., Advocate, Suprenie Court. 
S. V. VENUGOPALACHARI, BAL, BL. en Gourt. : 


ot 


” PR. NARAYANA IYER, B.A. Bigs GD, 
, R. MATHRUBUTHAM, B.A., BL, ie. h OO 


V. SWAMINATHAN, B.SC., B.L., E EE 


(1960) 1 M.L.J. | 
JANUARY—-JUNE o gare, 


: PUBLISHED BY _ 
Mr. N. RAMARATNAM, M.A., B.L. 
AND 
PRINTED AT Tue M. L. J. Press (PRIVATE), LTD., 
'* MYLAPORE, MADRAS 4. 
[All Rights Reserved.] 
1960. 


y 


JUDGES OF THE HIGH COURT. 


The Hon'ble Dr. P. V. Rajamannar, B.A;, B.L:, D. LITT. 


5 


_ JANUARY—JUNE, 1960. 


: Chief Justice.’ 


Puisne Fudges: 


The Hon’ble Mr. Justice P. Rajagopalan 1.€.3. 


33 tr 


N. Somasindaram; B.A., B.L. 

P. V. Balakrishna Ayyar, M.A.; 1.0. so h ' 

Basheer Ahmed Sayeed, m.a., B.L. (Till 20th oe 
.. 1960).- $ > 

P. N; Ramaswami, M.A.,.1.C.S. m yth May, 1960). 

S. Ramachandra Ayyar, B.A:, B.L. ' 


_ S. Ganapatia Pillai, B.A., B.L. ` 


M. Anantanarayanan, Lais. > ʻU a a 

G. R. Jagadisan, B.A., B.L. 

K. Veeraswami, B.A., B.L. (From 2oth February, #660). 
K. Srinivasan, 1.c.s. (From 27th June, 1960). 


Additional Fudge. \ 


The Hon’ble Mr. Justice V. Subrahmanyam, BiA. B.L. (Till 1st March, 1960). 


: Advocate-General. 


Mr. V. K. Thiruvenkatachari. . 


er TABLE OF CASES REPORTED 


l — i SUPREME. COURT 


jritish India General Tiguianee: Co., Ltd. v. Captain Itbar Sina has 
` Commissioner of Income-tax, West Bengal v. Kalu Babu Lal’ Chand . 


Fedco Ltd. v. Bilgrami 

Godrej & Co. ve Commissioner of Income-tax, Bombay’ 

Jibon Krishna Mukherjee v. New Beerbhum Coal Co., Ltd. 
Kapur Singh v. Union of India 
Kumararajah.of Venkatagiri v. State of Andhra Pradesh — 
Manager, Hotel Imperial v. Chief Commissioner, Delhi‘ 
Nachiappa Chettiar w. Subramaniam Chettiar 

Nageswararao v. State of Andhra Pradesh 

Official Liquidator, U.P. Union Bank v. R. N. Agarwal 
Radha Prasad Singh v. Gajadhar Singh 

Rahimtoola v. State of: Bombay 

Ramaswami Chettiar v. Official Receiver 
Shiva Jute’ Baling Limited v. Hindley and TER Limited 
Shri Bhaskar Waman Joshi v. Shrinarayan Rambilas Agarwal 
Sitaram Ramcharan v. Nagrashana 

State of Jammu and Kashmir v. Thakur Ganga, Singh. 
Vishwanath v. State of Uttar Pradesh 


HIGH COURT: © 
FuLL BENCH 
Ramanathan Chettiar v. Ramanathan Chettiar 
‘OTHER CASES ` 


Adimoola Mudaliar, In re 
Ahamad Rowther v. Bathumal Beevi 
Ananthayya v. Subba Rao : 
Arumugha Gounder v. Palaniappa Cound 
Arya Bhavan v. Narayana Rao 

Associated Cement Co v. Labour Inspector 
Bagyalakshmi Ammal v. Srinivasa Reddiar 
Bhaskaran v. Sellappa Goundan 

The Cauvery Spinning and Weaving Mills, Ltd., In re 
Central Bank of India v. Multanmull Misrimull Firm , 
- Chattanatha Karayalar v. Income-tax Officer, Nagercoil - 
Chellaperumal Chetty v. Jayarathnam Chettiar 

Collector of Tiruchirapalli v. Velan Chettiar 
Commissioner, H.R. and C.E., Madras v. Sethurama Pillai 
Commissioner of Income-tax, Madras v..S.R.V.S. Ltd.. 
Coonoor Mosque v. Abdul Hamid Sahib 

Cunniah and Co. v. Balraj and Co. : 
Devichand & Co. v. Collector, Central Excise, Madras 
Express Newspapers v. Industrial Tribunal, Madras |. __, 
Ganapathi Pandaram v. Collector of Coimbatore 


(1960) I M L J—B 


“te 


+ 


anapa Goundar v. State of Madras wt gag” 
Govindarajan „v. Regional Teper Municipal Councils’ dnd Local Bee ee 
Boards ` : D ENS e U 472 
‘Hariharamuthu’ Pillai’ y. ‘Rani Subbalakshmi ‘Nachiar -à we 282 
Hazarath Sayed v.t Ibráhim Sahib fies} TO ANLE s T475 
Messrs. India Coffee and Tea ‘Distributing ‘Company. Lt da, Madras v. : 
i State of Madras HeT gI 
— Indian. Commerce and Industfies: Co, + Ltd. doi Frée Press Jour (Mad. ) eet, 
‘Bid. * Eos . l AO TAO. 
, Janakamma v. Rangaraj“ `.. AA ; eoan es 362 7 
Janakiammal v. Krishnaswami Mudaliar TE Vite GP ge Pag 


Kader: Mohideen | of Pettai v, Commissioner- of, Tagome tax, Madras, sat ps 152 
‘Kamaraj‘ Gouhdar, Tiit tel ie ices eae ae En in r ue dead 
Ķandaswami g Adityàn T PSA i sot KEA ae og 
Kandaswaimi v. S.B. Adityan | : 

;Kandaswaini Naicker, , v, Raji’ ‘Naidifer oe 
‘Karuppa’ Goundar ò. Periaswaii Goündan . 
‘Kesava Chettiar v. Ramanatha Mudaliar | 
“Kothandà Naidu v. Kuppayy a Naidii’ ate 
‘Kothandapani Mudaliar ‘0: ‘Area “Co mittee 
















Nig. 


; aara a 






jommi itte . 
Krishna Iyer v.' Health’ Officer, Pudukotta He AMG lit 
‘Krishriarnurthy, In re v. Se E E oe 
'; Kuppammal v. Rangaawati Chettiar’! eat eee he oe 
Kuppanna’ Goundar v. ‘Perma Gounder’! ele ee ye 
Logambal Achi v. Muthia Pillai . E ee 
M. S. N: S. Transports 2 K, Rajaram’ eoki a PT aH 
‘Madras ‘Pencil Factory. d: T eH ' Commissio: 








to e, Regi onal Provident, ‘Fand RA 
ee Ibrahim ó: ORS tase S Abolition T Tribunal “Vellore” i 
ariammian Handloom Factory v. State of. EMAS Ne ats 


wo CYTES 





Pare zs 





i iad be o EEREN te SIEC 





Mariappa Nadar: v.. State’ of Ma divas F Tet Meee 
Md. Zumoon ‘Sahib v. Fathimunnisa ` $ P8% i Hi E PSN 
Meenakshi.‘Achi,v. Manikkam Chettiar) puig 
Meenakshisundaram v. Radhakrishna Pillai TA E T 





Meenammal v. Oavai Reddiar © uoit oest. y 
Ķ. P. C. Menon v. Divisional Manager ‘ame Corporation, of... wt sf 
India í ` JUI ars a) hrt tts. 284 

















=- Mir Mohd: Ali v. Commissioner. of- EAR 
.. Mohana Krishna Naidu v. National Bank of India, Ltd: 
Mohideen ‘Razvi v. Thakirunissa Be AnA ir 
- Ü: V. Moidu, In re: menit huny tisi 
. Mihammad Batcha Saheb v. Dutaiswami Goundar . Epes 
‘Miuthukumara Padyachi v. Sambandén'’ Pillai as Naa 
Nagarajan ' v. State of Madras’. > +’ iets 
Naina Mohamed, Inte ` te aes sant ee 
Nalldthangal v. Nainan Aimbalam | 1/2402. sery A 
Nammalwar 2. Appavu Udayar D aa E S EE 
` Nanjappan, Invé: bii A, eu RUA Bhin nda W 
Nanja Raja v. Lalitha Ammal H ity 3 K nes ee. 
- Natesa: Nattar v. Daniel?" E Gunes sues 
Oomayan, Inre pats) orahia] 3 
Pdlaniappa Chettiar and Co. 2 ‘De 
Pålaniathal v. ‘Udayappän , iin 
_ Panchapakesa Iyer v. Šubràmiaríia“ Moöpän 
.Paramasivan b. Sevasami Nadar - 
‘Parameswaran v. Sarveswaran, : See 
Parvathi ‘Ammal, Inre ` ahini we RIA iio! hy aerat wa 


be eres St ae ’ 
Paul Verghese v. Danaliwala “8 pk z idi tt a ORERE 
SGA gi Pee a 3 t 





a 





sty” Gomifietcial’ Tak’ Of 


RETEA E eef oun ate! 





ae S i ; 


md pote Habetb og cod 





Pena Parayan Ambalam v. Venkatachalam Chettiar 

Periaswami Goundar v. Commissioner, Erode Municipality 

Periaswami v. Muthiah Chettiar 

Perumal v. John Deavin 

Ponnuraman v. Rajappa Malavarayar 

Public Prosecutor v. Joseph 

Public Prosecutor v. Narayanaswamy 

Public Prosecutor v. Sampath Kumar 

Public Prosecutor v. Semalai-Pannadi _ 

Qhamrunnissa Begum v. Fathima Begum 

RM. P. M. Ranganathan Chettiar, In re 

Radhakrishna Chettiar v. Commissioner, Hindu Religious and Charita- 
ble Endowments : 

Ramachandran, In re : 

Ramaswaini Iyer v. Thandavan Pillai. 

Ranga Vilas Ginning, Etc., Mills: Ltd. v. idena Tribunal, Madras 

Regional Director, E.S.I, Corporation v. Sriramulu Naidu 

Rubalingam v. State of Madras 

Sandanaswami Pillai v. C Ponnuswami 

Sankaranarayana Ayyar v. Lakshmi Ammal 

Santha v. Natarajan Pillai 

Shankerlal v. Collector of Central Excise 

Shanmugam v. Arumugam is 

Shanmugha Oil Mill, Erode, v. The Coimbatore Market Goatees oc 

Somasundarathu Odayar v. Kalyanasundarathu _Odayar si 

Southern Automotive Corporation, In re 

Southern Transports v. Kodaikanal Motor Union 

Sreenivas and Co. v. Deputy Commercial Tax Officer 

State of Madras v. Asher Textiles Ltd. 

State of Madras v. B.G.P. Lorry Service 

State of Madras v. Indian Coffeé Board 

State of Madras v. Kamakshia Pillai 

State of Madras v. Md. Ibrahim 

-State of Madras v. Sankiah Thevar 

T. V.- Sundaram Iyengar and Sons v. Commissioner of Income-tax, 
Madras , 

Thalai Vadivu Anandar v. Venugopala Chettiar 

Thanga Mayil Ammal v. Pappa 

Union of India v. Arunachalam 

Union of India v. V.M.P. Swami 

Union of India v. Jayaram Damodhar Timiri 

Varadarajulu Iyer v. Arumuga Goundar 

G. Vasantha Pai, In re | - 

Vasudeva Iyer v. Ramakrishna Iyer’ 

Vazir Begum Ammal v. Seth Tholaram 

Vedachala Mudaliar v. Rangaraju Naidu 

Vellayan v. District Forest Officer, Ramanathapuram 

Venkataraman v. Controller of Estate Duty 

Venkataswami Naidu v. Nachimuthu Goundan 

Visalakshi Ammal v.. Kuppammal 

Visweswaraswami Devasthanam v. Collector of Coimbatore District 

Volkart Brothers, Madras v. State of Madras ` 


B ‘ ye ng vate 
3 a a Yea E tes toned 


wide eet ey eats 


dip ye EE gerne a atte ee ee IO ask” Negi eat Ae 3 inea 
o'oi TABLE. OF GASES ITED. Ao “ailing Sree 


> : . moa soca oes eer hi 





Fe re 
a ee BE ee 


(SUPREME-COURT)). 





A 
A. M. S. S. V: M. '& Co. v. The State of Màdras:' (iosa) 2 M.LJ. igi: I. LR. (1983), p - 
* Mad. 1175, 1195 3I 
Abani Bhusan Chakravarty and others v. Hem Chandra E and others, “A. I. Ra aes.) 
1947 Cal. 93 ie a gas tae 
Amir Ahmad v. Saiyid Hasan, (1935) LLR. ‘67 All goo + ’ Mink, gsc ie gan a 
Amjad Khan'v. The State, (1952) 2 M.L.J. 97: o2) S.C.J. 227: 1952 s. C.R. 567.. - 24 
Assam Bengal Cement Co., Ltd. vù. Commissioner of Income-tax; K 1955) I M. L. eJ. 118: 
(1955) S.C.J. 205 : (1935) 1.S.C.R. 972) í : o BF 
erton v. British Insulated and Helsby Cables, Ltd., meena Tax Cas. 15 555 57 
Bajeshwari Charan Singh v. Jagarnath Kuari, (1932) 62 M LJ. “296 : T L. R. 1m: Pat. ayari nars o da 
L.R. 53 LA. 130 EG): yes Yt rar gr TIO 
yn ? ee ETON rg cat ae! wo at tad Srinu, eh eat sad ee 
. He pt G B $2 ene ei i “y EER YL ee? 
Bazir Ali v. Hafiz Nazir Ali, (1916) I.L.R. 43 Cal, 124- : . iz 101 
Benmax v, Austin Motor Co., Ltd., (1955) 1 All E.R. 326 ae 36 
eas ee Das Marwari and another v. Nung Lall Šein. and; anoden ( 1886)., I. L. R. 12 ian Sha 
173 114 
brij Indar Singh v. Kanshi Ram and others,’ (1917) 33 M. LJ. 486 : EA K wri TA. ai 6 
3 
Budhan Choudhry The State saa (#955), S. Gj 163 : (1955) I i G. R. 1045, 1049.. Gib 2 70 
Sate | et tq eons Weed a ees eat 
Chiranjit Lal Chowdhuri v. The Union of India, (1951) 8. c J. 29: (1950) S. č R. B69.. oa 70 
Coghlag v. Cumberland, L:R: (1898) 1'Ch. 704°; ~. a 085 


- The Commissioner of Income-tax v ‘Shaw Wallace and Čo., (1932) $3 M. L J. agit L. Re i 
59 LA. 206 t t Jo Tao cet . 58 





Commissioner of Incomestae: Bihar ‘and es Darentain, (1948) r 3 1 TR. 411" i7 > v 85 
Commissioner of Income-tax and Excess Profits Tax, Madras v. The.South India Pictures eee athe 
Ltd., (1956) 2 MTJ: 2101, (1956) An. W.R i215: t :(1956): 'S.G.J. -4793 1956 - tha 
S.C.R. 223, 228 (S.C.) 1257, 58 
Commissioner of Income-tax, Madras v. S. N. N. Sankaralinga Iyer, (1950) 1 M.L.J. 443 R 
18 LT.R. 194° + 84, 85, 
The Commissioner of Income-tax,. Nagpur v v, Rai: Bahadur Jairarť Valji, (1959). 35 ‘Te T; Re- ae 3 
148 Tam o IL g -is EE E TOs A S tip sae fl D At Sends ie ets Og 
at i MY eo at Me ohi op Ae e mant, 
Dayaram Laxman v. State, A.I.R. ‘1953 Madh. B. 182 22, 
Dhanwatay, V.D. y. Commissioner et Income-tax, Madhya Pradesh and A rop 0957). 
4 32 LTR. Ba. . ‘ aba wee ae Sb”) 84 
wet aly E 3 re eee ak aeia var TD ria vet 
Ebrahim Vazir Mavat v. The State of Bombay,.1954.S.Q.R. 933.. ce Ci prut IR) TB 
Emperor v. Ram Saiya, LL.R. (1948) 165 = F dooa uaes 22323 24 
Ex parte Learoyd, (1878) L.R. 10 Ch. D oi A - ; +. 44, 50, 
; i P f 5I; 52 
Es parte Tucker, LR. (1879) 12 Ch. D. 308 2 a ey ey LBI 
z pae OE og i oi G iy ben ayaa ata! tee e gi ee ' se gee 
Glenboig Union Fireclay Co., Ltd. v. The Commissioners of Inland Reyenue,, (1922) 12 i l 
Tax Cas, 427 : g 58 8, 59 
Gokul Chand v. Hakam Chand Nath Mal: (:ba1) L.R. 48 LA. 162°: “40M. 327, (PG). 
Golam Hossein Cassim Ariff v. Fatima Begum, (1910) 16 C.W.N, 394 i 
Gullapalli Nageswara Rao v. Andhra Pradesh Road Transport Corporation, ( 1959). 2 
are 156 :; (1959) 2 An. W.R. 156: (1959), eu 967 : ALR, 1959: 5,0. .308 i 
(S.G ee 7 í a ae A sof ote | 14 TS 
gaoi ANG a iH. eo. + are Ce. 
R R AE y. Commissioner ‘of, Ticome-ia, Maros, ea 2, ML, ni: 


22 LT.R. 364, , eet hes : , a- 84 
, Haridas Puishonasa? I re, (1947) 15 LTR: rag ES aes MS od ee OS a Bae 86 


BYE ante hg 


OAT 


“J adu Nath Roy, and others u. er Mallick snskothersad( 1939-49) L.R, 6 67 LA; A IY g 


REEE TA soo oi ELE vent Veer Jaha 2 [Spel sey 


ae a Pe at ies 
Su r ‘ P. 


Himas, Darwins Ltd., LR (1049) ALC. 356 : tan A 
The Hish Gia or ne EE ae I. M. Lal, cop 2 MLJ. 55: LR. 75 7 
225 : (194 4,(P.¢ ee aga 12 
Sri B. P. Hira, Works Mat Oai ailway, Patel, B bulbhyfete, z: Shri ©. M. No F. 
Pradhan, etc., Civil Appeals Nos. 131 to 304 of 1957 - 61 
. J. Hogan v. Gafur Ramzan 35 Bom. L.R. TGA i é 7 . fee se Ge a O oy) 65 
~ Hunter v. Dewhurst, (1932) 16 Tax Cas. 605,- z a eee 59 
. Hyman. and another v. o. Rosey LR. ae 762343 AE aE D AA 63 


A 







jè EA MLJ STERS? bea: SEESE 

gat Sing Knee, ero 1923 Lah., 1555 y P ; soi 
Jogemoya Dace v. mps op ARs as, (1913) I: RR agila? 1 gis ae: aah es are és 
Jugesseur Dey v. Kritartho Moyee Dossee, 2 Ta Seni L. R. aE 


TETU 


cup: J: 
POERI E 


way 


aaik biz 
bab? i)e AAR sT 

i atJ’ genr) pendent o rus ii oe eres soph Loy 
Kamarhiaitti Co, Lid. v. Abdul Sarmad, ont 1 L.L.Jo490/t 492 ! agp secs 1. {rew'65, 66 
Kaniram Hazarimull v. (Gomntissiotier'of Income-tax, West’Bengal} (1955) aL SPOR. 294i ts onaga. 
Khem Chand:as-The ‘Unioii.of India and Others; (1958) (11) ML:J.01 69:3 (1g58 JAn WR: SAARE E 
ay Ree (1958) S.C.J. 497 : 1958 S.C.R. 1080. at 1096-97 (S.C.) ..( Oty op: afec Had, 125. 

rig dries Pillai v, Governor-General-in-Council, (1947-48) 52 C.W.N. (F.R.) i 

* (1947) 2 MLJ. 400 : 1947 F.L.J: 70 F.C.) 
Let : a Sore AD ap ALD res) ale ai ‘abet. rir 
4, Obes sÈ M.i feet) «a had ae tur alh sié KHT 











eh Lee sÉ 











.'Laljee Mahoinedly 1 Ginldae? ais pqs IÈR: tig 7631. ‘B34 bret ot 1b pun Las dsoatath Ét s sas 96 : 


aney y Thomas Tira ang Pt Hid.» ah Gone k LEB zr WP Ho ie 5 tit tals A s dmi nS ao 


EPO, . 7, eoa ADRY 
ay RPU! a! rent HG | a: eth ine 2: ce Hony cs igo she «tT at uiio ltl : 
Mahomad Siddique Yusuf v. Ofcial Assignee of, peat (1948) 2M. LJ 160 : L.R. 


70 LA. 93 (P.C.) 43) 44 ` 
ag poe MO LS ene rors io NS find ethar ct W goil OUT os jibwa ` 45} 46550552 , 





- Mindtoonneisa Bibee and others v., Khatoonnessa Bibee anu. sothieg’; (7894)! ABL gI va eet one 


Cal. 2oiphe i LIA UG gmi) poo Bus on su wing 6 RAURA IO a, anno? #00 , 


Mohafnmed. er Qureshi v. State of Bibar, (1958) S.C J- 975 : (1958) M.L.J. (Gri. i ler 





¿b 97973 (1959) S:C:RSi6bg (S. Gor. rasake oars fau anid uatogi weoi trs: iago 
Moradhwaj;o:! Bhitidar -Dasp AFR igs Allt $538 i utdext . E Dan, garon touts bo Ai 
Murugappa Chetty jv:: Acpiabsionen of “Incoméitàx, Madris 0952): 2 MALY. 72 ebr 


Ce oLT.R, BII , f ROME) EES psn ares 








hehe Let bt a b eT al A spite doa Ne. von kA nbo TAS mutt 13 see nip mI 


Bas ; 
Nando Lokman Lodhi, An Narmadabaj ang, others :(i9s8)44,.Mé LJ. ALS „Jagah Giu wy 5) agt ‘ 


ig 306: (1953) S: ‘1009 at 1027 : cs i 
NA arasingerji ean v. Panuganti Parthasaradhi and others, (1924) 47 M. LJ. 809 +, f 
LR. 51, LA. 305 : LLR. “47 Mad. 729 (P.@i) ” ; 89, 90 
La rh iof ~ Siz Lobe I if ppU ALA. ‘oh it og tears oe sino f 
‘ en Up ghey patel | ie soibobedl .Quund’ piety te oros sunao i G07 ota 
Oak Pits Colliery Company, Inre, L.R. (1882) Ch. D. 321 at 331 : ms rede Ak a. Tug 96., 
Official’ Receiver, Coimbatore 2. Palanisawami Ghetti, (1925) 49 M.L.J. 203 : eR: 


48 Mad. 750 . 53, 
Official] Receiver, Guntur v. Narra: opil, Krahn pan Ipi iM; LLAJ.: : 175 ELR aninga ; 
ne (z945) Mad. 541 (E-B.), ` ote. GON ALY ezine maf iove pip 
zd. BO ui fi Ti BY Byond wie A 





Powell v. THé Main Colliery Co., Lid., L.R. (1900) A.C.' 366° AR “ah hey BA). Ab ty to: sT S a 65 
Province of Bombay ú. Khusaldas’ S: Advani, (1950) 2M. LJ: 703 : (1950) 5. C.J. 451 : 

1950 S.C.R. 621 . i 78 
“Prendergast 0. Cambron” (19.46) ag PTH G Castiga ionn G AAT as OSE cs jrd 5 gishobg 















¥ I eo is av 
a Mad. 306% AER, ToS Mise 4 ti KAMER (2956), z ‘MIS Tih Va LR Sos saii ‘2 tutgi 
1k E ngi). argot amim Y s PiioteL D nre H mai e 
` , b cath Halse tec wo cage h RŠ holot anA a or Bi SIBArgnn, Bake fered 
Ram Krishria-Daimid" “justice Tersdolledr? (79st oër MIR. éi MuBE AHWR. “ei 
&4 (1959) S:C.J. 147: ALR. 1959 S.C. 279 icon 
Ram Narain Joshi-v. Parmeswar Narain Mahta and others, (1909) I.L.R. 30 Cal. 309.. -66 | 
Rani Bala Bose and others v. Hirendra Chandra Ghose and gihe 44948); 520. W. Ne 739 pii “yr TOT 
Rex v. Bath Cémpeiisation Authority, L-R. (1925) 1 “KIB! 685 ` aek SY ih -r6 
Rex, UN Electricity Commissioners, Ex parte Tondon Biretriciy Teint Comps Cg 3 L: R: ESRT E 
wo “ligy i'K.B. ae i) vs n i HAREAK “48 ` 


nedz. Drim È gi 


Rex v. Leicester Junitces, L. R. Gigan). 1 K.B. 557 ` l i 16° 
Rex v. London County Council, Ey parte Entertainments Pioi Associations Ltd., ye 
L.R. (1931) 2 K.B. 215 : Ean men Ba os 
- Royal Insurance Co., Ltd. v. Š bdil. Mahomied, T L.R. (1954) Bom. 1422 © : 9. -: 
er Mils Case; Vide Bombay Labour Gazette, . January, 1953», Va. .32, No. 5) p. sidente 
: ; 1, 6264 . 
"Rukhimanbai v. Opia, LL.R. (1946) Nag. 273 fa URR a oo ere hs "54 
r ' s` i F 
.P. G. sands puche v. Kela Chand Déochand and Co., Bombay, I. L. R. . agar) Nae 85 : , 
= s 52 o` 
sakhs: Raa Krishnaji v. Madan Krishnaji, (1881) LL. R. 5 Bom. 232 : T 110 
Sakhu v. The State, A.I.R. 1951 Nag. 349 a gee 22 
Salamat v. Agent, East Indian Railway, I.L.R. (1938) 2 Cal. 52 at 58. : e, „65 
Sankaralingam Pillai, In re (1881) 1.L.R.'3 Mad. 78 Š 114 * 
` Sardar Bahadur Indra Singh v. Commissioner of Income-tax, ‘Bihar and Oe (1943) ; Š 
1r LT.R. 16 ` 5 
Sarju gebad y v. Raja Jwaleshwati, Pratab’ Narain Singh, (1950) S. CJ. as 1950 S.C. R. Š 
+, JOT, 794 - 3 
_ Sarup Singh v. Nilkant Bhaskar, I.L.R. (1953) Bom: 296° f 9 
' Secretary of State for India v. I. M: Lal, (1945) F. C. R. 103 : (1945) 2 ha LJ: 270: 1945 A 
F.L.J. 129 . SE FO, 
', Seth: Thawardas Pherumal v. The Union of India,. (1955) 5S. CJ. 445 + (1955) 2 MLJ - ‘ 
i (S.C.) 23 : (1955) 2 S.G.R. 48 P . 115 
Shunmugaroya Mudaliar v. Manikka Mudaliar, (1909) 19 M. LJ. 640 : L.R. 36 I.A. 193: : f 
` + LL.R. 32 Mad. 400 (P.C.) 35- 
Be SOR G. P. Sarathy and another, (1953) ‘S.C.J. 39 : (1953) I M: L.J: 212 : 5 
1953 334 '> 27 
Subramanya Bhatta v. Devadas Nayak and others, Ta 2 M. ai 625 : A. I.R. 1955, . 
Mad. 693: 115 
S. M: Sudevi v. Sovaram Aharwallah, (1906) 10 CWN. 3 ' ni 100 
Suresh Chunger Pee v. Ambica Churn Mookerjee, (eet) I. L R: 18 Cal: 507 ^. Ag 
T ; 
: ‘Thakur Prasad v v. » Baleshwar Ahir and others, ALR, 1954 Pat. 106 os n oe 114, 
Mess Vazir Sultan and Son’s Case, Civil Appeal No. 346 of 1957, decided on 2oth March | 
959 ° e 58, 59; 
'S. A. 'Yenkataraman v. The Union of India and another, ( 1954) S.G.R. 1150: (i954) $ : 
S.C.J.2461 (1954) 1 M.L.J. 7oz t ie f ai ` 120 
- Wales v, Tilley, (194a) 25 Tax Cas. 136 . D T hte, "59 k 


Wait (or Thoma) v. Thomas, (1947) I All E.R. 581, 587° “aie be 36° 


r. 


D. PAGES. 


TABLE OF CASES CITED. 


(HIGH COURT). 


A 


Abdul Muim Khan v. State of Hyderabad, 1953 Cr.L.J. 785 

‘Abdul Shukoor v. The State of Madras, (1942) 2 M L J. 494 : 6 S.T.C. 352 (F.B.) . 

Abdul Wahib Sahib v. Abdul Khader Sahib, (1947) 1 M.L.J. 207 

Md. Abdulla and Sons v. Dorai Arasu, (1956) 1 M.L.J. 184 $ a 

Adaikappa Chettiar v. Chandrasekhara Thevar, (1948) 1 M.L.J. 41 : L.R. 74 LA. 264: 
L.L.R. (1948) Mad. 505 (P.C.) . a 

Adityan v. Kandaswami, (1958) 1 M.L.J. 6r : LL.R. (1958) Mad. 279 aa 

Adityan v. Kandaswami, (1958) S.C.J. 1072 : (1958) 2 An.W.R. (S.C.) 187 : (1958) 
M.L.J. (Cr.) 844 : (1958).2 M.L,J. (S.C.) 187 : ALR. 1957 S.C. 857 d 

Ahamad Thambi Maracayar v. Basava Maracayar, (1922) 44 M.L.J. 69 : I.L.R. 46 Mad. 


12 
Ahmedbhoy Hubibhoy v. Vulleebhoy Cassumbhoy, (1882) I.L.R. 6 Bom. 572 Z 
Akbarullah v. Farumjullah, A.L.R. 1955 Tripura 1 
‘Allah Ditta v. Sadhu Shah, (1933) 147 I.C. 338 
_Amarendra v. The King, A.I.R. 1949 Cal. 237 ; 
‘Amarnath, In re, A.ILR. 1952 Punj. 411 s i a 
Ananda Bahara v. State of Orissa; (1956) 1 M.L.J. (S.C.) 69 : (1955) 2 S.C.R. 919 : (1954) 

$.C.J. i 
Anand me Bhattacharjee v. Secretary of State for India, (1916) I.L.R. 43 Cal. 973, 
RREA Shanker, (1943) 2 M.L.J. 599 : L.R. 70 Ind. App. 232 (P.C.) É are 
Anadan v. Sri Venugopala Rice Mill, Ltd., (1922) 42 M.L.J. 477: I.L.R. 45 Mad. 

20 eer cok a 
Antarijami v. Ketaki Debi, A.I.R. 1952 Orissa 173 
Appa Rao v. Secretary of State for India in Council, (1938) 2 M.L.J. 434 
Appanna v. Sri Ramamurthi, (1953) 1 An.W.R. 420 
Appasami Pillai v. Thayammal, (1939) 2 M.L.J. 236 
Appaya Gounder v. Sheik Dawood Sahib, (1927) M.W.N. 842 
Appayya, In re, 1956 W.R. 784 
Arjuna Mudaliar v. Lakshmi Ammal, (1948) 2 M.L.J. 271 
Arjun Singh v. The State, A.LR. 1958 Raj. 347 
Armstrong Withworth and Co. v. Redforf, L.R. (1920) A.C. 757 na 
Arunachala Nadar v. The State of Madras, (1959) 1 M:L.J. (S.C.) 133 : (1959) 1 An.W.R. 

(S.G.) 133 : (1959) S.C.J. 297 : A.I.R. 1959 S.C. 300 A a cae 
Arunachala Reddi, In re, (1932) 62 M.L.J. 680 : 35 L.W. 607 i 
Atherley v. Harvey, (1876) L.R. 2 Q.B. 524, 525, 528 and 529 


Atherton West and Co. v. S. M. Mazdoor Union, (1953) S.G.R. 780 : (1953) S.C.J. 333 : l 


A.LR. 1953 S.C. 241 
Athimulam v. Palaniandi, (1920) 13 L.W. 266 
Attorney-General v. North Metropolitan Tramways Company, L.R. 9 Ch.D. 70 
Attorney-General v. Pongett, (1816) 2 Price 381, 392 : 146 E.R.B1g30 
‘Audirazu Veerayya v. Adirazu Sangayya, (1910) 20 M.L.J. 281 
Authinarayanaswami v. Subbier, (1898) 1 Weir 505 : es 
‘Automobile Products of India, Ltd. v. Rukmaji Bala, (1955) S.G.J. 253 : (1955) 1 S.C-R. 
1241 : (1955) 1 M.L.J. (S.C.) 148 : A.LR. 1955 S.C. 258 (1) : 
Awadh Singh v. The State, 1954 Cr.L.J. 1546 


B 


Babulal v. Brij Narayan, A.I.R. 1958 M.P. 175 

Balasundara Mudaliar v. Ellappa Mudaliar, (1957) 1 M.L.J. 7 

Balasundara Mudaliar v. Muthu Venkatachala Mudaliar, (1954) 2 M.L.J. 141 

Baliram Ganpatrao v. Manohar Damodhar, I.L.R. (1943) Nag: 241 (F.B.) 

Balwant Rai Tayal v. Bishan Saroo, 17 El. L.R. ror 

Banchharam Majumdar v. Adyanath Bhattacharjee, (1909) I.L.R. 36 Cal. 936 _ ae 

Bank of Hindustan v. Kowtha Suryanarayana Rao, (1957) 2 M.L.J. 517 : 1.L.R. (1957) 
Mad. 1058.: 70 L.W. 715 bs 

Bappu Iyer v. Ranganayaki, (1955) 2 M.L.J. 302 


(1960) IM LJ—C 


© . 393) 394 


279,283 


251 
480 


‘ p 254 
203 
278 
279 


2 
PAGES. 
Barber s. Manchester Regional Hospital Board, (1958) 1. All E.R. 322. oe 
Barendra Kumar Gosh v. Emperor, (1924) 48 M.L.J. 543 : LL.R. 52 Cal. 197 : L.R. 52 
LA. 40 (P.G.) oe 16 
Basappa v. Ayyappa, C.A. No, 76 of 1958 ms 426. 
Bata Krishna Ghose v. The State, A.ILR. 1957 Cal. 3 346 


85 s3 

Bengal Immunity Co., Ltd. v. The State of Bibar, (1955) S.C.J. 672 : (1955) 2 S$.C.R. 
603: (1955) 2 M.L.J. (S.C.) 168 : 6 S.T.C. 446. 141, 264, 265, 317: 
Bengal Nagpur Railway Qo., Ltd. v. Ratnaji Ramji, I.L.R. (1938) 2 Gal. 72: LR. 65 ` 


I.A. 66 : (1938) 1 M.L.J. 640 (P.C.) 194- 
Bewicke v. Graham, (1881) L.R. 7 Q.B.D. 400 ie 297 
Bhagu Ranchhod v. State, 1955 Cr-L.J. 31 ne 18. 
Bhagvan Ramna v. The State, A.I-R. 1953 Sau. 158 ae 346. 
Bhagwant Gopal, Jn re, A.ILR. 1943 Nag. 22 oe 79: 
Bharat Bank v. Employees, Bharat Bank, (1950) S.C.R. 459 : A.LR. 1950 S.&. 188 š 199: 
Bhaskaran v. Sellappa Goundan, (1960) 1 M.L.J. 183 : -L.R. (1959) Mad. 452 A 234- 
Bhathi Bhura v. Associated Cement Companies Ltd., (1954) 1 L.L. J. 674 ns 51 
Bhatnagars and Co., Ltd. s. Union of India, (1957) 8.C.J. 546 : 1957 §.C.R..7oo : A.LR, 

. 1957 S.C. 478 “i 7B 
Bhikaji 2: Brijlal, (1955) 2 M.L.J. (S.C.) 154 3. (1955) S.C.J. 658 : (1955) 2 S.C.R. 428 ie 

Gy as AQT 

aoe Bhusan v. Election Tribunal, A.LR. 1958 All. 58 427 


7 Gs 
Bidi Supply Co. v. The Union of India, (1956) 8.C.J. 492 : (1956) S.C.R. 267 : 29 I.T.R. 


_ 717 (5-G.) +» 442, 443) 
Bikaji v. Brijlal, (1955) 2 M.L.J. (S.C.) 154 : (1955) S.C.J. 658 : (1955) 2 S.G.R. 428 (S.G.). 424 
Binjraj v. Union of India, (1957) 31 I.T.R. 565 (5.G.) sie 444: 
Bipinchandra Jaisingbhai Shah v. Prabhavati, (1957) S.C.J. 144 at 155 E e 25 
Biray Singh v. State, 1953 Cr.L.J. 1817 ` z 18. 
Blackwood v. Queen, (1882) L.R. 8 A.C. 82 ae 387 
Blovelt v. Sawyer, L-R. (1904) 1 K.B. 271 . A 4110 
‘Borland’s Trustee v. Steel Brothers & Co., Ltd., L.R., (1901) 1 Ch. 279 z 207 
Brij Mohan Lal v. Saratji Singh, A.LR. 1937 Oudh 513 $ we 33k 
British India Steam Navigation Co. v. Secretary of State for India, (1910) I-L.R. 98 Cal.. y 

230 a £ oe 3 
Bruce v. Odhams, (1936) 1 K-B. 697, 712 a 426. 
Pimen and Carnatic Co., Ltd. v. The Workers of the Company, (1952) Lab. A.C. 

490 : 487, 
Budda Reddi, In re, (1922) 44 M.L.J. 434 : 16 L.W. 793 : 1922 M.W.N. 839 i 346 
Button, Jn re Voss Ex-parte, L.R. (1905) 1 K.B. 602 aie 47r 

d G. 

Cadbury Fry Fascall Proprietary Ltd., v. The Federa! Commissioner of Taxation, (1944) 
_ 70 G.L.R. 362 .. 34 244: 
Calcutta M. and C. Co. v. Collector of Customs, A.ILR. 1956 Cal. 253 a ‘37% 
Chakoo v. R., (1906) 5 Grl.L.J. 278 : 11 C.W.N. 467 oc 944: 
Chandra Deo Singh v. Mata Prasad, (1909) 1.L.R. 31 All. 176 . i Sis or 
Chappan v. Moidin Kutti, (1899) 8 M.L.J.231:: LL.R. 22 Mad.68 si 268: 
Charles R. Davidson and Co. v. Robb, Ord. Officer, L.R. (1918) A.C. 304: wes 110 
B. N. Chatterji v. Dimesh Chandra Guha, A.LR..1948 Cal. 58 : 48 Cr. L.J- 999 s 118 
Chella Subbiah Sastri o. Paluri Pattabiramayya, (1908) I.L.R. 31 Mad. 446 i 12g) 
Chengama v. Emperor, (191 1) 2 M.W.N. 349 s t ae “346 
Chottey Lal v. State of U.P., A.I.R. 1954 All. 687 . i 116 
Chidambaram Chettiar v. Md. Aliar Rowther, (1957) uM.L.J. 244 ee 279 

aes Nadar v. Rama Nadar, (1937) 1 M.L.J. 453 > 1-L.R. (1937) Mad. 616 
F.B. c 268 
. ii ee Chetty v. Secretary of State for India, (1918) LL.R. 42 Mad. 239 (F.B.) .. 278, 282 
Chinniah Thevar v. Badsha, (1948) 1 M.L.J. 314 a 42 
* Chokkalingam v. Annamalai, 34 I-C. 417 : A.LR. 1917 Mad. 460 : ve 321 
“ Collector of Customs v. Calcutta Motor and Cycle Co., A.I.R. 1958 Cal.682 en” 375 
~. Gollector of Kistna v. Sivarama Prasad, (1937) 2 M.L-J. 744 na 324. 
' Colquhoun v. Brooks, (1888) L.R. 21 Q.B.D. 52 at 59 60- 


Commissioner, Hindu Religious Endowments Board v. Vinayakar A. T.. Sabha, (1952) 
1 M.L.J. 182 at 183 oe 495: 


Commissioner of Income-tax v. Anamalais Timber Trust Ltd., (1950) I.T.R. 333 a 60 
The Commissioner of Income-tax, Bombay v. Messrs. Khemchand Ramdas, (1938) 2 

M.L.J. 115 : L-R. 65 LA. 296 : LL.R. (1938) Bom. 487 (P.C.) me 444. 
Commissioner of Income-tax, Bombay v. Saraspur Mills, Ltd., (1959) 36 I.T.R. 580 a 326: 
Commissioner of Income-tax v- Kameshwar Singh, (1933) 64 M.L.J. 612: L.R. 6o I.A. 146: 

(1933) 1 L-T.R. 94 5 6r 
Commissioner of Taxes v. Melbourne Trust Ltd., L.R. (1914) A.C. roor 6r 


Commissioner of Incomestax v. Messrs. Sri: Rama. Vilas (Private), Ltd., Madras, (1960) 
1 M.L.J. 325 “ale 462 


“ag 3 


Paces- 
Corporation of Calcutta v. Chairman, Cossipore and Chitpore: Municipality, (1921) L.R. 
48 LA. 435 : ILL.R: 49 Cal. 190 (P.C.). 461, ‘462; 463 
Corporation of Liverpool v. Wright, (1859) 28 L.J. 868 ss i 166 
. Gounselman v. Hitchcock, 35 L.Ed. 547° z 5 ag 373 
Gubison v. Mayo; (1896) Q.B. 246: i oe) gg, 
aS D.. PG l 

D.C. Works Ltd. v. State of Saurashtra, (1957). §.C.J. 208 : 1957 s. G. R. 152 : ALR. 1957 : 

. S.C. 264 ` š 
Dahyabhai Marghabhai Patel v. Bai Divali, A.I. R. 1939 Bom. 366 , À uy a 
Dal Chand v. State, 1953 Cr.L. J. 356 ie be 18 
Dangeti Appanna v. Dangeti Venkataratnam, (1956) An.W. R. 659 we" 493 
Daulat Ram v. Emperor, A.I.R. 1947 Lab. 244 ‘ ae 120 
Daulat Shaw v. Emperor, A.I.R. 1921 Pat. 390 > ane ae 85 
Davrao Singh v. State, 1952 Cr.L.J. 265 Pe 18. 
Debi v. State, 1953 Cr.L.J. 447 18. 
Debi Mangal Prasad Singh v. -Mahadeo Prasad Singh, (1912) 22 M.L.J. 462: L.R. 39 

L.A. 121 : I.L.R. 34 All. 234 x 393 
Deenabandu v. Visvasarayi, 1923 M.W.N. 634 : A.I.R. 1924 Mad. 176 .- ee . 346 
Deivanayagam Pillai v. Diwan Mohideen Rowther, (1922) 44 M.L.J. 39 RN 43 
Delhi Laws Act, 1912, Jn re., (1953) S.C.J. 527 : 1951 S.C.R. 747 .- 307, 308 

88 
EAST v. cama and others, (1957) 1 M. LJ. (S. c.) 28: 1956 s. C.R. 756 : 3873 
1) SCJ. 7 A, te 
Deon’ o. Siate Sf Bihar, (1955) 2 S.C.R. 570 : A. LR. 1955 S.C. 801 os 122, ia 
Devineni Pataya v. Chelsani Badrayya, (1916) 5 L.W. 151 . te © 492 
Dhanalakshmi Ammal v. Income-tax Officer, (1957) 2 M. L.J. 367: (1957) 31 IT.R. ` 

460 at 464 -> 7 138 
Dhandapani v. Salem Co-operative Whole-sale Stores, (1959) 1 M.L. J. 108 . ae - 08 
Dharna Dhar v. Chandra Sekhar, I.L.R. (1952) 1 All. 759 oats 451 
Doraisami Mudaliar v. Md. Amiruddin, (1948) 1 M.L.J. 441 . S x 229: 
Dow v. Black, (1875) L.R. 6 P.C. 272 305 
ae v. Raguraj Singh, (1954) 2 M.L.J. 395 : (1954) S. Gj. 73: (1955) 1 iS: ot R. 

. I 
Durlav t v. R., (1931) 36 C.W.N. 373 at 376 - - ve é Te 
; E ; A g 
Inre East India Cotton Mills, A.I.R. 1948 Cal. 69 ey. 2 
East India Match Factory v. The State of Madras, (1954) 2 M.L.J. 585 : 5 S.T.C. 269 .. T ogi 
Ekradeswari v. Homeshwar, (1929) 57 M.L.J. 50: I.L.R. 8 Pat. Bao : : L.R. 56 I.A. 182 

(P.C.) e ar 
‘Emperor v. Kadir Baksh, (1910), I.L.R. z All. 249 R 5 , ooh 
Emperor y. Munshi, A. LR. 1936 Oudh 2 3 3 e 120 
Emperor v. Muzaffar Hussain, A.I.R. 1944 Taki 339 (F.B.) nd DAY a ae rg 


` Empeor v. Rama Goundan, 54 L.W. 5 . 
Emperor v. Sheo Darshan Singh, ges I. L.R. 44 All. 332 ee i 
Emperor v. Sheo Dayal, A.I.R. 1933 All. 835 - ; we Ag 
Emperor v. Shivaputraya, (1924) I.L.R. 48 Bom. 510 69 a PR 


In re, English Bank of the River ES L.R. (1892) 1 Ch. 393 at 394, 395. . 146: 
F . 
Fakirchand Janakiram v. Narmada Bai, I.L.R. (1943) Bom. yor * x 347 
Fakirchand Janakiram v. Nármada Bai, A.I.R. 1948 Bom. 125. ad B47 
Fazaladdin v. Panchanan Das, A.I.R. 1957 Cal. 9 . 144 
Federal Commissioner of Taxation v. Munro, (1926) 38 G.L.R: 153 ` os Shy 244: n. 
Firm of Gowri Shankar v. Sales Tax Officer, Secunderabad, (1958) 9 S.T.C. 407 ee ae 4 
Fraser v. Minister for National Revenue, 1949. A.C. 24 as > 425; 
‘ G ES Tana 

K. C. Gajapathi Narayana Rao and others v. The State of Orissa, (1953) S.C.J. 592 : K 

1954 S.G.R. 1 at 10. KA; . , 903 
Gangaraju b; Ramayya, (1939) 1 M.L J 329 : I.L.R. (1939) Mad. 520 N *; 8 
Ganga Singh v. State, 1956 Cr. L.J. 1 - - w 18. 
Ganesh Singh v. Sankar Lal, 28 T.C. He in 147 
Ganpat Duttu Raskar v. Emperor, A.LR. 1930 Bom. 162 | aX 259 
D. S. Garewal v. The State of Punjab, (1959) S.C. J. 399 ope 308. 
Gaseram v. Manohardas, 2 Ind. Jurist N.S. 241 ‘i 455 
George v. Vastian Soury, (1898) I.L.R. 22 ‘Mad. 202 -T R04 
Ghnniyan v. Kamakshi Ayyar, (1902) I.L.R.25 Mad. 339 : Pon 491 
Ghulam Murtasa v. Mt. Fasiunnisa; A.I. 'R. 1935 All. 129 . r E 


Gifford v. Whittaker, L.R. (1942) r K.B. 501 - s : a Ri Bo. 


PAGES 
‘Gobardhan Das v. Mt. Jai Devi, A.I.R. 1931 All. 221 : (1930) I.L.R. 53 All. 442 296 
‘Gopalakrishna Pillai v. Kunjithapatham Pillai, (1923) 45 M.L.J. 849: LL.R. 47 Mad. 

I 
Ga v. State of Madras, (1958) 2 M.L.J. 117 : LL.R. (1958) Mad. 798 . i 
Govinda Prasad Vasudeva Tiwari v. Sivalinga Sivalingappa Chappalli, A. LR. 193 1] Bom. 
i I 
Gone Mudaliar v. State of Madras, (1955) 1 M.L.J. 4 di 33 
Govindaswami Goundar v. Ramaswami Goundar, (1958) 2 M T. J. 185 ae 10 

. Grandhi Hanumantha Rao v. Chinnarama Naidu : and others, (1943) 1 M.L.J.190 . .. 2&7, 228 

Great Western Colliery Company v. Tucker, L.R. 9 Ch. App. Cases 376 297 
-Grenfell v. The Dean and Canons of Windsor, (1840) 2 Beav. 542 : 48 E.R. 1290 at 1292.. 166 
‘Griffiths v. Smith, L.R. (1941) A.G. 170 : 304 
“Guntur Narasimham v. Nyapati Narayana Rao Garu, (1925) 92 I. Cc. 405 ` as I 

H ; 
_Hada v. The State, A.I.R. 1951 Orissa 53 aig 
Hajee Abdul Shukoor and Co., v. State of Madras, (1955) 2 M.L.J. 494 : 6 S.T.C. 358 

(F.B.) ae 31, 243 
Hampton Jr. & Co. v. United States, 72 Law. Ed. 624 f 308 
:Hansftaenzl v. Smith, (1905) 1 Ch. 519 . 55 
Hansraj Gupta v. Offcial Liquidators of Dehra Dun, (1932) 64 M.L.J. 408+ L.R. 54 All. 

1067: L.R. 60 LA. 13 (P.C.) A 419 
Hanuman Prasad’ s Case, (1856) 6 M.I.A. 393, 424 : i 92 
‘Harish Chandra v. Triloki Singh, (1957) S.C.J. 297 : 1957 S.C.R. 370: A.LR. 1957 S.C. $ 

100, 425 
Hari Yhn Kamath v. Syed Ahmad Ishaque and others, (1955) 1M. L.J.. 157: (1955) 

8.G.J. 267. (S.G.) : 44, 402 

. . Haveli Shah v. Charan Das, A.LR. ‘1929 P.C. 184 REEN 450 
„Hazara Singh v. State, 52 Cr. L.J. Pu ae , : . . 18 
Heaven v. Crutchley, (1904) 68 J. P. . : ; ma 344 
.Hem Chandra y. Amiyabala, (1924) ‘Se ae G. 693 Ia 204 
Heyden’s Case, 76 Eng. Reports 637 f sae y ae _ 185 
Heydon’s Case, (1584) .3'Cr: Re. 8 i a l sep 262 
‘Hirada Basappa v. Gadigi Muddappa, (1871) 6 M.H. c. R. 142 +. 454,455 
\Haffman v..United States, 95 L. Ed. 1118 ms 374 
Holt v. Inland Revenue Commissioners, (1953) 2 All Eng. L.R. 1499 at’ 501 z4 209 
Hoyle v. Oram, 142 E.R. 1090 , es 259 
.Hurryhur Mookhopadhyaya v. Madub Chunder Baboo, 60873) 14 M.I.A. 152 9 251 
_ Hutchinson v. Jauncey, L. R. I K. B. 575, ' oe es eke 291 

; I 
Imperial Land Company of Marseilles, In re, (1870): L.R. 6 Ch. A. G: 96 | a A go 
Tnayatullah v. Diwanchand, A.I.R. 1959 Madh. Pra. 58 - T tae Seo 
Undian Coffee Board, Batlagunda v. The State of Madras, 5 S.T. c. 29 ' 376 
:MĮs. Indian Iron and Steel Co: v. Their Workmen, (1958) ‘M.L.J. (Cni: ) 266 : (1958) : 

S.C.J. 285: A.I.R. 1958 S.C. 130 © 98 
_Inre, Indian ‘Specie Bank Ltd., (1915) T L.R. 40 Bom. 134 ‘at 138 . ; we C TAY 
Tnland Revenue Commissioners v. Forrest, (1890), L.R. 15 A.C. 334 at 353° we 7% 260 
-Ishwar Deiv. Chhedu, A.I.R. 1952 All. B02 : 203 
-Jswarananda Bharathiswami v. Commissioners, Hindu Religious Endowment Board, 

(1931) 61 M.L.J. 117: I.L.R. 54 Mad. 928 >. as 163 

an a l , 

“ Jagannath v. Rama Chandra, A.I.R. 1959 Orissa 26 `,- ' Ni 1 She 175 
“Jagannath v. Ram Dulari, A.I.R. 1956 All. 63 oe 
Jamshed v. Burjorji, (1915) ‘90 M.L.J.186: L. R. 43 I.A. 26: LL.R. 40Bom. 289 (P.C. ).. 383 

M.J. Jamunia Partap Lohar v. Emperor, A.I.R. 1936 Nag. 200 117 
Jawahar Mills v. Subbarayan and two others, (1954) 1 L.L.J. 248 st 51 
Joachimson v. Swiss Bank Corporation, L.R. (1921) 3 K.B. 110 R Te 12 
` Jones v. National Coal Board, (1953) 2 All E.R. 155 at 159 a 24 
` Jonsa v. Rosemberg, L.R. (1950) 2K.B. 52 a 291 
` Jugal Kishore v. Fakhruddin, (1906) LL. R. 29 All. 90 . eo 347 

K ‘ 

In re, K. V. V. Sarma, (1952) 2 M.L.J. 917 : LL.R. (1953) Mad. 775 .. 258, 260, 

` 261, 262 

Kajuluri Veeranna v. Tilapudi Venkayya, (1937) 1 M. L. .J-3 7 , p 
Kalachan Talukdar v. Standard Vacuum Oil Company, ( 1020) I - L.J. 616 t 5I 
Kali v. RM. AR. M. V. Ramanathan Chettiar (1947) 2 M.L.J. 5 ia 332 


-Kamakshi Naidu, In re, (1943) 2M.L.J. 549 : LL.R. (1943) Mad. 366 . aN 116 


PAGES- 
Kamala Devi.v. Bachulal Gupta, (1957) 1 M.L.J. 66 : (1957) 1 An. W.R. 66 : (1957) 

S.G.J. 321 : 1957 S.C.R. 452 : A.LR. 1957 S.G. 434 as, 393; 
Kamath v. Election Tribunal, A.I.R. 1958 M.P. 168 - . 425,426 
Kambala Kalikamurty, In re, 1936 M.W.N. 835 sa - 116 
In re Kanakasabai Pillai, (1938) 50 L.W. 452 : 1939 M.W.N. 883 : A.I.R. 1940 Mad. 1.. 118. 
Kanakayya v. Janardhana Padhi, (1913) 21 M.L.J.31 : I.L.R. 36 Mad. 439 A 266, 267 
Kandappa Asari v. Singara Chandid, (1926) 25 L.W. 299 ste 492° 
Kandukuri Balasurya Prasadha Rao v. Secretary of State for India, (1917) 33 M.L.J. 144: 

L.R. 44 LA. 166 : I.L.R. 40 Mad. 886 (P.C.) 278 


Kandukuri v. The Secretary of State, (1918) 35 M.L.J. 159 : ILL.R. 41 Mad. 840 (F.B.).. 278 
Kanhaiyalal v. Harsingh, I.L.R. (1944) Nag. 698 is 


Karim Bux v. The State, A.I.R. 1915 All. 464 nreo 346 
Karumuthu Thiagaraja Chettiar v. Commissioner of Income-tax, (1954) 1 M.L.J. 24 : 

24 I.T.R. 593 . he 61 
Kasim Razvi v. State of Hyderabd, 52 Cr. L.J. 1123 IS 18 
V. K. Kelu v. C. S. Sivarama Pattar, A.I.R. 1928 Mad. 879 sn 366. 
Keshav Hargovan v. Bai Gandi, (1915) I.L.R. 39 Bom. 538 Se 135, 
Kishan Singh v. The King Emperor, (1928) 55 M.L.J. 786 : L.R. 55 I.A. 390: LL.R. 55 

All. 722 (P.C.) : ae 343 
Kishtappa Chettiar v. Lakshmi Ammal, (1923) 44 M.L.J. 431 HA 198 
Kodali Venkayamma v. M. Ramakotayya, (1941) 1 M.L.J. 316 ia 228: 
Kondamma v. Venkatarayadu, (1938) 2 M.L.J. 846 «+ 920, 321 
Koppanna Chelamiah v. Suryanarayana Jagapathi, (1920) 37: M.L.J. 346 : 10 L.W. 261.. 451 
Kottayya v. Veerayya, 1923 M.W.N. 679 a I3I 
Kovvada Sanyasi Naidu, In re, A.I.R. 1940 Mad. 306 is 346: 
Krishna Iyer v. Ayyappa, 21 L.W. 641 : 1925 M.W.N. 45 : A.LR. 1925 Mad. 577 is 346 
Krishnamachariar v. Mangammal, (1903) I.L.R. 26 Mad. or (F.B.) .. 266, 267 
Krishnamurthi v. Seshayya, (1944) 1 M.L.J. 443 ie 131 
Krishnaswami Ayyar v. Ramachandra Rao, (1934) 67 M.L.J. 821 its 394 
Krishnayya v. Venkatappiah and others, A.I.R. 1925 Mad.'134 a. xg 347 
Kullappa Naicker v. Palani, 11 L.W. 148 : 1920 M.W.N. 131 . ie 346 
Kumari v. State and another, A.I.R. 1957 All. 495 ae 44 
Kunhikutti o. Kunhammad, (1922) 44 M.L.J. 184 P 456. 
Kuppammal v. Vellingiri Gounder, (1957) 1 M.L. J. 293 E 351 
Kutti Koya v. State of Madras, (1954) 1 M.L.J. 117 : A.I.R. 1954 Mad. 621 «+ 246, 300,. 

301, 303, 310 
L 
Lachman Singh v. The King, A.I.R. 1949 Cal. 235 ; oh ` 3118 
Lachmeshwar v. Keshwar Lal, (1941) M.L.J. (Supp.) 49 : (1940) F.C.R. 84 : (1939-40) 

F.L.J. 73: ALR. 1941 Mad. Fed. Cas. 5 Ken) i 266, 267 
Lajja Ram v. State, (1955) Cr. L.J. 1547 E 17 
Lakshmadu v. Ramudu, Í.L.R. (1940) Mad. 123 5 254 
Lakshmanan Chetty v. Kannappar, (1926) 51 M.L.J. 738 : I.L.R. 50 Mad. 121 (F.B.).. 42; 43 
Lakshmanan v. Sambandam Pillai, (1958) 1 M.L.J. 26 R 197 
Lakshmanaswami v. Ragahavacharlu, (1943) 1 M.L.J. 104 : LL.R. (1943) Mad. 717.. 92,93. 
Lakshmayya v. Jagannatham, (1887) I.L.R. 10 Mad. 199 at 200 -454,455 
Lakshmi Narasa Reddi v. Sri Films, (1951) 1 M.L.J. 488 : I.L.R. (1952) Mad. 108 ia 147 
Lalitha Kumari Devi v. Raja of Vizianagaram, (1954) 66 L.W. 231 S3 133, 
Lamb 9. Munster, (1882-83) L.R. 10 Q.B. 110-111 ` .- 403, 404. 
Lanolin Fabrick v. Richardson & Company Bennor Jaffe & Darmstaedter, (1911) 12 Ind. 

Cases 506 ee 298 
Legal Remembrancer v. Lalit Mohan Singh Roy, (1922) I-L.R. 49 Cal. 167 rS 116 
Leith v. Abbott, (1886) L.R. 31 Ch. D. 384 ne 298 
Lelond v. The State, 343 U.S. 790 : 96 L. Ed. 1302 is 120 
Lingappa Chettiar v. Chinnaswami Naidu, (1955) 1 M.LJ. 1 i 8: 4, & 
Ex. P. Lloyd, (1888) 8 Mont. 7o-n ; 3; 24 
Lloyds Bank v. E. B. Savery & Co., L.R. (1933) A.C. 201 ai 193: 
London Joint Stock Bank v. Macmillan and Arthur, L.R. (1918) A.C. 777 a 193 
Louis Dreyfus and Company Ltd., v. The Province of Madras, (1952) 3 S.T.C. 19 .. 266, 269- 
Luttman v. Imperial Chemical Industries Ltd. (1955) 3 A.E.L.R. 481 ae 259) 

M . 
Macmillan & Co. v. Dent, L.R. (1907) 1 Ch. 107 vee es 185. 
Madan Singh v. State, 1953 Cr. L.J. 100 aa 19: 
pa cpa Ramayya v. The Secretary of State, (1903) 14 M.L.J. 37: ILL.R. 27 Mad. r 

3 .. 278, 282 
Maden and Ireland, Ltd. v. Hinton, (1958) 37 A.T.C. 317 .. 462, 464 
Mahabaleswarappa v. Gopalaswami Mudaliar, (1935) 69 M.L.J. 589 : I-L.R. 58 Mad. 954. 139: 
Mahbub Shah v. The King Emperor, (1945) 2 M.L.J. 144: L.R. 72 I.A. 148: I.L.R. ë 

: 1 


(1945) Kar. 210: A.LR. 1945 P.C. 118 at 120, 121 Z 


‘Maharaja Dheeraj, Raja Mahatab Chund Bahadoor v. The Bengal Government, (1850) 
' 4 M.I.A. 466 
Maharaja of Vizianagaram v. Secretary of State for Índia, (1925) 50 M.L.J. 39: : L.R. 
53 L.A. 64 : I.L.R. 49 Mad. 249 (P.C.), os 
Maneklal Vallabadas Parekh v. Commissioner of Income-tax, (1959) 37 I.T.R. 142 s3 
Mrs. Manekshaw v. Motishaw, (1956) 2 'M.L.J. 67: (1956) S.C. J. 704 : 1956 S.C.R. 591. 


-Manepalli Venkatanarayana v. State of Andhra, (1959) 10 S.T.C. 524 : (1959) 2 An. W.R. | 


467 
Manja v. Kadugochen, I.L.R. g Mad. 89 
Manjilal v. Jaganadhan Ram (son through another husband), A.I.R. 1953 All. 78 


Maqbool Hussain v. State of Bombay, (1953) 2 M.L.J. 113 : (1953) S. cp ee 1953 S. c. 


R. 730: ALR. 1953 S.C. 325 (S.C. 

Martin Burn Ltd. v. R. N. Banerjee, (1958) M.L.J. (Crl.) 208 : (1958) S.C.J. 255 : 
A.LR. 1958 S.C. Pe 

cael heer Naicker v. Kadir Badsha Rowther, (1938) 1 M.L.J. 378: LL.R. (1938) 

ad. 568 

Matabbar Shekh z. King Emperor, (1909) 14 C.W.N. 936 

Matcharayya v. Chintanna, (1954) 2 M.L.J. (Andh.) 133 : A.I-R. 1955 Andh. 15 

McCarthy v. Arndstein, 69 L. Ed. 34 

Merryweather v. Nixon, (1799) S.T.R. 186 

Metro Motion v. F. F. Commissioner, (1959) 1 Lab. L.J. ra 

Mettur Industries Ltd. v. The State of Madras, (1956) 7 S.T.C. 691 

Miles v. Hutchings, L.R. (1903) 2 K.B. 714 

Mohammad Akbarkhan v. Attarsingh, (1936) 71 M.L.J. 712 : LL.R. 17 Lah. 557 (P. c3). 

Mohammad Ishak v. State of Madras, (1955) 2 M.L.J. 319 

Mohadmmad Sadiq v. Emperor, A.I.R. 1938 Lah. 


474 
.Mohanakrishnaiah Naidu v. National Bank of India, (954) : Lab. L.J. 136 


Moideen Batcha v. Chidambaram Pillai, (1944) 2 M.L.J. 3 - 

-Monijam Bibi v. District Judge, Birbhum, (1915) LL.R. ie Sal 351 s 

Moore v. The Commonwealth, 82 C.L.R. 547 at 569 

Moothaliandan Chetti v. Venkatesam Chetti, (1945) 1 M.L.J. 441 

Moran Proprietary Ltd. v. N. S. W. Tax Commissioner, (1940) 3 A.E.R. 269 at 274 

Muhammadunny v. Melapurakkal Unniri, (1949) 1 M. P ae 

‘G, Mullikarajuna Rao v. M. Tirupurasundari, (1953) 2 M.L. S 

Momma Reddy és. oo Naidu, (1952) 1 M.L.J. 746: Tides S.G.J. 192: 1951 

55 ` 

Munnuswami Mudaliar & Co. v. State of Madras, (1955) 2 M.L.J. 595 : 7 S.T.C. 1 

Munster v. Lamb, L.R. (1883) 11 Q.B.D. 588 

Musti Venkata Jagannadha v. Musti Vecrabhadrayya, (1921) 41 M.L.J. 1; L.R. 48 I. A. 
244 : I.L.R. 44 Mad. 643 (P.C.) 3 

Muthiah v. State of Madras, (1959) 72 L.W. 249 

Muthukumaran v. Murugan Touring Talkies, W.P. Nos. 118 and 281 of 1957 

Muthu Velu v. State of Madras, (1954) 2 M.L.J. 636 : I.L.R. (1955) Mad. 233 

Mysore West Gold Mining Company, Jn re, (1889) L.R. 42 Ch. D. 535 


N 


Nagammal v. Govindarajulu Naicker, (1958) 1 M.L.J. 286 

Nagendramma v. Ramakottayya, (1958) 1 M.L.J. 25 

Nageswar Prosad Singh v. Rudra Prokash Singh, ( 130 LL.R. 31 Cal. 210 

Nagpur Glass Works, Ltd. v. Regional Provident Fund Commissioner, A.LR. 1957 Bom. 

152 

‘Nainamuthu v. Emperor, (1940) 2 M.L.J. 89 : LL.R. (1940) Mad. 428 : 50 L.W. 784... 

Narandas Hemraj v. Vissandas Hemraj, (1881) I.L.R. 6 Bom. 134 

‘Narasimha Rao v. Ayyanna, (1939) 1 M.L.J. 445 : 49 L.W. 298: 1939 M.W.N. 121 : 
' A.I.R. 1939 Mad. 794 j . 

‘Narasimha Rao v. Someswar Joshi, (1956) 2 M.L.J. 399 

Narasimha Reddi v. Bhoomaji, A.I.R. 1959 And. Pra. 111 

Narasimhulu v. Narasimhulu, (1906) 16 M.L.J. 514: I.L.R. 30 Mad, .126 (F.B.) 

Narayan v. Ramachandra, A.I.R. 1957 Bom. 146 

Narayana v. Annamalai, (1953) 2 M.L.J. 174 

Narayana Rao v. R. D. Swami, A.I.R. 1953 Nag. 271 

‘Narayanan v. Hindu Religious Endowments Board, A.I.R. 1938 Mad. 209 


“Narayanan Chettiar v. Annamalai Chettiar, (1953) 2 M.L.J. 174 : A.LR. 1953 Mad. 914. 


‘S. PL. Narayanam Chettiar v. M. AR. Annamalai Chettiar, (1959) S.C.J. 788 : (1959) 2 
M.LJ. (S.C.) 55 


Nara yanaswami Ayyar v Subramania Pillai, (1935) 69 M.L.J. 73 : A.LR. 1936 Mad. 49: 


Narayanaswami Naidu v. Krishnamurthi, (1958) 1 M.L.J. 367 
Narayanaswami Reddiar v. Dhanraj Sowcar, (1958) 1 M.L.J. 77 

dn re, Nathan, L.R. 35 Ch. D. 1 

Nathoo Lal v. Durga Prasad, (1954) S. CJ. 557: fo) 1 S.G.R. 51 
Nathu Lal v. Babu Ram, (1935) 38 B.L.R. 462 (P.C.) 


431 
115 


PAGES. 

Natvarlal Punjabhai.v. Dadhubhai, (1954) 1 M.L.J.:69 : (1954) S.C.J. 34 : 1954 S.C.R. 
339; 347 Coo ae 131 
R: S` Navalkar v. Mrs. Sarojini Nadu, A.I.R. 1923 Bom. 421 43 


Navinchandra Mafatlal v. Commissioner of Income-tax, (1955) 1 M.Ł.J. 87: (1955) 
_ S.GJ. 158 : 26 LT.R. 758 ya 60 
Nazir Ahmad v. The King Emperor, (1936) 71 M.L.J. 476 : L.R. 63 I.A. 372 : LL.R. 17 ' 


- Lah. 629 (P.C.) 115 
New Jehangir Vakil Mills v. Industrial Tribunal, (1958) 2 L.L.F 573 .- . 2 
Newton Studios v. Ethirajulu, (1957) 2 M.L.J. 147 ; sa 51 
-Nookamma v. Election Commissioner, (7958) 1 An. W.R. 241 y 42 
Noor Mohammad v. State of Madras, (1955) 2 M.L.J. 425 : 7 S.T.C. 792 sis 243 
Noor Muhammad v. The State-of Madras, (1956) 2 M.L.J. 374 : 7S.T.C. 792 -. 30, 31,35 

A O 

The Official Assignee.of Madras v. Vedavalli Thyarammal, (1925) 51 M.L.J. 182 s 214 
‘Official Receiver, East Godavari v. Govinda Raju, I.L.R. (1940) Mad. 953 (F.B.) = 490 
R.G. Orr. v. Secretary of State, (1900) 10 M.L.J. 261: I.L.R. 23 Mad. 571 = 492 
‘Osborne v. Commonwealth, (1911) 12 -C.L.R. 321 z 345 244 
Ouchterloni & Co. .v. Midland Bank, Ltd., L.R. (1928) 2 K.B. 294 54 193 
‘Qudh Sugar Mills Ltd. v. Regional Provident Fund Commissioner, Bombay, A.I.R. 1957 

Bom. 149 ' ++ 431,434 

P 

‘Palani Goundan v. Vanjiakkal, (1956) « M.L.J. 4982 I-L.R. '(1956) Mad. 1062: 

69 L.W. 276 SRA 361 
‘Palani Mudali.o. Athiappa Goundan, (1942) 2 M.L:J. 599 __ Ja 8 
‘Palaniappa v. Deputy Commercial Tax Officer, (1957) 1o S.T.C. 171 re 242 
‘Panama Refining Co. v. Ryan, 79 Law. Ed. 446 $ Si 307 
Panchanan Banerji v. Upendranath Bhattacharj, (1926) I.L.R. 49 All. 255 sa 26 ` 
Po ee Das Bhanot v. State of Madhya Pradesh, (1958) 9 S.T.C. 388 : 1959 

G.R. 427 : ve 
Pandurang v. State of Hyderabad, (1955) S.C.J. 106 : (1955) 1 S.C.R. 1083 : A.LR. 1955 

S.C. 216 (S.C.). s 16 
Parbati Kunwar v. Chandrapal Kunwar, (1909) 19 M.L.J. 605 : L.R. 36 Ind. App. 125.. 481 
‘Pardo v. Bingham, (1870) L.R. 4 Ch. App. 735, 739, 740 a 290 
‘Parker v. Wells, (1881) L.R. 18 Ch. D. 477 wih 298 
Parthasarathi Naidu v. Koteswara Rao, (1923) -46 M.L.J. 201 : LL.R. 47 Mad. 369.. 42,43 
Jn re Parvathi Ammal, (1957) M.W.N. (Cr. ) N.R:C. 4 se 135 
Pasmore v. Oswaldwistle Urban District Council, L.R. (1898) A.C. 387 .. 407,408 
Pasupuleti Venkamma v. Shaik Hamid, (1912) 14 I.C. 741 oe 144 
Patel v. Ponnayya Nadar, (1959) 1 M.L.J. 32 ae 291 
Paul Ltd. v. The Wheat Commission, L.R. (1937) A:C. 139 ee 304 
In re Peninsular Life Insurance Co., Ltd., A.I.R. 1936 Bom. 24 at 26 ce 147 
Peria Guruswami Goundar v. Emperor, 1941 M.W.N. (Cr.) 94 st 116° 
Periaswami v. Ramaswami, (1940) 2 M.L.J. 513 : I.L.R. (1941) Mad. 53 ai 8 
In re Periaswami Goundan, A.I.R. 1954 Mad. 810 nf 360 
Pera Chettiar v. Kamakshi Ammal, (1938) 2 M.L.J. 189: I.L.R. (1938) Mad. 933 

F.B.) í ws 320 
Pichuvayyan v. Vilakudiyan, (1897) 7 M.L.J. 196 sa 492 
‘Ponnuswami v. Returning Officer, Namakkal, (1951) 1 M.L.J. 722 (788) : .. 473 
Postmaster-General, Bombay v. Chenmal Mayachand, I.L.R. (1941) Bom. 415 are 167 
Pravash Kumar v. The King, 52 Cr. L.J. 819 23 18 

' "The President, H. R. E., Madras v. Venkatarama, (1953) 2 M.L.J. 357 : A.I.R. 1954 Mad. i 

65 a = 495 
‘Re, Press Caps Ltd., (1949) All E.R. 1018 Y 209" 
Proceedings 19th August, 1868, (1868) 4 M.H.C.R. (Crl. App..Side) 15 ; Weir 512 345 
Proceedings 12th November, 1874, (1874) 7 Mad. H.C.R. (App. Side) 39 on 345 
Public Prosecutor v. Panchakshraram, (1938) M.W.N. (Crl.) 125 s 343: 
‘Public Prosecutor, Jn re, (1944) 1 M.L.J. 153 : I-L.R. (1944) Mad. 614 ar 26 
Pulayarti Satyam v. Kunchibhetla Satyanarayana and another, (1936) 71 M.L.J. 675.. 149 
"Pundarikakshayya’s Case, (1950) 1 M.L.J. 586 and 612: (1949) F.L.J. 288 and 318 : ; 

1949 F.C.R. 65: A.I.R. 1949 F.C. 218 (F.C.) ave © 361 
Purushotham Govindji Halai v. Collector of Bombay, (1955) 28 I.T.R. 891 at 896 ave 138 

Q 
‘Queen Empress v. Girdhari Lall, (1886) I.L.R. 8 All. 653 at 661 sit 345 
Quilter v. Mapleson, (1882) L.R. 9 QO.B.D. 672 oe 266 
R 
R. v. Bai Baya, I.L.R. 7 Bom. 126 as 345 


R. v. Budh Singh, (1879) I.L.R. 2 All. ror aie 345 


+ 


S PAGES. 
R. v. Burah, (1878) 8 A.C. 889 at go6 i NA 306. 
‘R, v. Chanda, (1905) I.L.R. 28 All. 204 es 345 
R. v. Clemens, L.R. (1898) 1 Q.B. 556 ee 344, 
* R.-v. Dursley, (1832) 3 Be & Ad. 465, 469: 110 E.R. 168 ga 390 
R. v. Harlan, (1892) I.L.R. 19 Cal. 330 ae 345 
R. v. Moti Lal, (1901) I.L.R. 24 All. 155 is 345. 
R. v. Schama, 84 L..J.K.B. 396 we o- IIQ 
R. v. Vyapuri (1882) I.L.R. 5 Mad. 401r ; Weir 490 345. 
Radhakushna v. Province of Madras, (1948) 2 M.L.J. 159 : I.L.R. (1949) Mad. 497: 

A.I.R. 1949 Mad. 171 324. 
Raffel v. U. S., 271 U.S. 294 : 70 L. Ed. 1054 : Se £20 ` 
Raghava Reddiar v. O. ‘Devarajulu Reddiar, (1942) 2 M.L J. 724 229, 
Raj Raghubar Singh and another v. Thakkur Jai Indra Bahadur Singh, (1920) 38 M.L. Ts 

302 : L.R. 46 LA. 228: LL.R. 42 All. 158 149 
Raja Jogendra Bhupati Hurri Mahapatra v. Nityanand Mansingh, (1890) L.R. 17 I. A. ; 

128: I.L.R. 18 Cal. 151 (P.C.) _ , 480 
Raja of Venkatagiri v. Sheik Maboob, (1943) 2 M.L.J. 615 : I.L.R. (1944) Mad. 595 - 139 
Rajam Bharathi v. Damodharanm Naidu, (1950) 1 M.L.J. 332 42. 
Rajnarain Singh v. The Chairman, Patna Administration Conia t Patna, . (1954) £ 2. 

M.L.J. iH! (1954) S.C.J. 661 | 308 
Ram Alam Lal v. Dukhan, I.L.R. (1952) 2 All. 664 is 203 
Rambabu Jadav and others v. Emperor, A.I.R. 1938 Pat. 60 is 117 
Ram Bharosey v. Emperor, A.I.R. 1936 All. 833 : 38 Cr. L.J. 205 S 119 
Ram Dial v. Sant Lal, A.I.R. 1959 Punj. 240 . se 107, 
Ram Gopal v. Nand Lal, (1950) S.C.R. 766: 1950) S. GJ. 5 .. $94, 395 
Ram Krishnan v. State of Bombay, (1955) S.C.J. 129 : 1955 & or i 196 (S.C. `) ad 18. 
Ramnad Case, (1953) 2 M.L.J. 537: LL.R. (1953) Mad. 1175 279. 
M/s. Ram Narain Sons Ltd. v. Assistant Commissioner of Sales Tax and others, (1952) 2 

M.L.J. 302 : (1952) S.C.J. 808 : (1952) 2 S.C.R. 483 : 6 S.T.C. 627 &. C.) oe 141,310 
Rama Rao v. Venkata Subbayya, A.I:R. 1937 Mad. 274 a 94: 
Ramabhadra Naidu v. Subramania Iyer, (1916) 3 L W. 283 5 26 
Ramabrahman v. Traffic Manager, Vizagapatam Port, (Oaa) 1 M.L.J. 260 sa IIO. 
Ramachandra Rao v. Ramachandra Rao, (1918) 36 M.L.J. 306 : I.L.R. 42 Mad. 283... 394 
Ramachandrayya v. Buchayya, (1934) 68 M.L.J. 241 i 297 
Ramachari v. Krishnamachari, (1925) 47 M.L.J. 460 295 
Ramakishan v. Bombay State, (1955) 1 M.L.J. (S.C.) 66 : (1955) S.C.J. 129 : A. LR. 

1955 S.G. 104 (S.C. oe u7 
Ramakrishna’v. Pataniand , (1876) LL.R. 1 Mad. 262 : 1 Weir 502 (F.B.) 344, 346 
Ramakrishnamma v. Venkatasubbiah, (1934) 68 M. L.J. 46: I.L.R. 58 Mad. 389 a at 

390 and 391 255, 
Ramalingam v. Veerabhadrudu, (1935) 69 M.L.J. 890 eg 492. 
Ramalingamma v. Venkatasubbayya, (1953) 1 M. I. . 789 : L.W. 493 Pr 493. 
Raman and Raman Ltd. v. State of Madras, (1957) 2 M.L. Ai sis 397 
Ramanatha Ayyar v. Board of Commissioner of H. R. E., Lia 1 M.L.J. 239 ae 297 
Ramanathan v. King Emperor, (1927) I.L.R. 50 Mad. 834 : 52 M.L.J. 207 259: 
Ramanathan Chetty 7. Murugappa Chetty, (1903) 13) M.L.J. 341 : I.L.R. 27 Mad. 192.. 161 

` Ramaswami Chetti v. Manickam Chetti, (1938) 1 M.L.J. 56 II 
Ramaswami Goundan v. Muthu Velappa Gounder, (1922) 44 M.L.J.1: LL.R. 46 Mad. i 
6 ie 42 
Rameswami Servai v. Board of Commissioners, H. R. E., Board, (1950) 2:M.L..J. 511 .. 163. 
Ramaswami Servai v. Muthirulayee, (1954) 1 M.L.J. 7 ote 203 
Ramayya Aiyer v. Gopalier, (1918) 35 M.L.J. 355 : I. 4. R. 41 Mad. 1053 ` Q) 10 
Rami Reddi v. Rosamma, (1955) An. W.R. 393, 400 : A.I.R. 1955 Andhra 232 (E.B. ). 131. 
Rampershad v. Harbans Singh, (1906) 6 C.L.J. 158 i 456 
Ramratanlal and others v. Gangotri Prasad and others, A.I.R. 1935 All. 73 130 
K. G. Rangaswami Chettiar & Co. and others v. K. R. Eswaramurthi Gounder, (1954) 2. 

M.L.J. 520 33L 
Rangaswami Goundan v. Nachiappa Goundan, (1918) 36 M.L.J. 493 : L.R. 46 L.A. 72: 

LL.R. 42 Mad. 523 (P.C.) «129, 131, 133 
Ranjha v. State, 1952 Cr. L.J. 15 T 18 
Reddi Krishnamurthi v. Reddi Sesbayya, (1944) 1 M.L. J. 443 ia .  I80 
Rex v. Cambridge University Council, L.R. (1937) 1 K.B. 201 471 
Rex v. The National Arbitration. Tribunal Ex parte Horatio Brother and Co., Ltd., (1947) 2 i 

A.E.R. 6 4 
Rohani Ramandhwa v. Har Prasad Singh, (1943) 2M.L.J.460: A.I-R. 1943 P.C. 189.. 149 
Rosen v. S. S. © Quercus ’, L.R. (1933) A.C. 494 110 

S 
Sahendra Singh v. Emperor, A.I.R. 1948 Pat. 222 : 49 Cr. L.J. 445 aia ' IQ 
Sahib Singh v. Girdhari Lal, (1923) I.L.R. 45 All 576 eae 94- 


Sahu Mado Das s. Mukand Ram, (1955) 2 M.L.J. 1: (1955) S.G.J. 417 : (1955) 2 
S.G.R. 22 ans 133 


Sailem Sardar v. The State, A.L.R. 1958 Cal. 668 fe 


Samarapuri Chettiar v. Sudarsana Chettiar, (1919) 37 M.L.J. 109 : LL.R. 42 Mad. 802. 


Samsunder Singh v. State, 1953 Cr. L.J. 1452 

Sanders v. Maclean, L.R. (1883) 2 Q.B. 327 at 341 

Sankaran Nayar v. Govindan Nayar, (943 1 M.L.J. 573 Es 

Santa Singh v. State of Punjab, A.I.R. 1956 S.C. 526 : 1956 Cr. L.J. 930 (S.C.) ae 

Santokhi Beldar v. King Emperor, (1932) I.L.R. 12 Pat. 241 (F.B.) 

Saraswathi Bai v. Chairman, E. A. T., Madurai, (1956) 1 M.L.J. 200 

Satya Narain v. State, 1953 Cr. L.J. 848 

Satyanarayana v. Venkataratnamma, (1951) 2 M.L.J. 477 

Savitribai v. Radhakisan, A.I.R. 1948 Nag. 44 

Secretary of State v. Alex Pinto, A.I.R. 1937 Mad. 212 

Secretary of State v. Ambalavana, (1917) 33 M.L.J. 415 toe 

Secretary of State v. Janakiramayya, (1911) 23 M.L.J. 109 : I.L.R. 37 Mad. 354 ae 

The Secretary of State for India v. Ambalavana Pandara Sannadhi, (1917) 33 M.L.J. 415.. 

Secretary of State for India v. Maharaja of Bobili, (1915) 30 M.L.J. 163 : oe 

SE Raju v. Doraiswami Mudaliyar, (1929) 57 M.L.J. 241 : I.L.R. 52 Mad. 732, 
743 (E.B.) ne 

Seneviratne v. R., (1936) 51 C.W.N. 65 : A.LR. 1936 P.C. 289 be 

Seth Lalbhai v. Commissioner of Income-tax, (1952) 22 I.T.R. 13 

Shah Jeychand v. Thaker, (1904) 1 Crl. L.J. 488; - ee 

Shambunath v. State of Ajmer, (1956) 2 M.L.J. (S.C.) 1: (1956) S.C.J. 429 : 1956 S.C. 
R. 199: A.LR. 1956 (S.C.) 404 ee 

Shankar Rao Domajee and another v. Model Mills, Ltd., (1956) 1 L.L.J. 433 -e 

Shanmugham Pillai v. Annalakshmi Ammal, (1950) 1 M.L. J. 683 ; 


M. P. Sharma. Satish Chandra, (1954) S.C.J. 428 : 1954 S.C.R. 1077 : (1954) 1 M.L-J. 


(S.C.) 680 : A.ILR. 1954 S.C. 300 


Sheo Gholam Sahoo v. Rahut Hussen, (1878) I.L.R. 4 Cal. 6 a 
V. S. T. Sheik Mansoor Tharaganar and another v. S. V. S. Sankarapandia Mudaliar, 
(1958) 2,M.L.J. 568 : RA 
Shewaram Jethanand v. Emperor, A.I.R. 1939 Sind 209 : 41 Cr.L.J. 287 S 
Shiam Lal v. Rex, (1953) Cr.L.J. 367 
Shiev Gowda v. Fernandez, (1910) 21 M.L.J. 391-: ILL.R. 34 Mad. 513 
Short v. Treasury Commissioners, L.R. (1948) 1 K.B. 116 at 122 ae 
Shree Meenakshi Mills Ltd. v. Patel Brothers, (1944) 2 M.L.J. 17: L.R. 74 I.A. 106; 
LL.R. (1944) Bom. 469 at 475 (P.C.) me 
Sichall’s case, (1867) L.R. 3 Ch. App. 1942 ; 
Simson v. L. M. S. Ry., L.R. (1931) A.C. 351 oe 
maces of Pepsu, (1954) S.C.J. 394 : 1954 S.C.R. 955 : A.I.R. 1954 S.C. git 


Sippattar Singh v. Krishna, A.I.R. 1957 All. 405 

Sita Ram v. Emperor, A.I.R. 1925 Oudh 723 . 
Sivagaminatha v. Income-tax Officer, I.L.R. (1956) Mad. 415. See pages 424 to 427 
Sivaganga Case, (1863) 9 M.I.A. 539 

Sivarama Ayyar v. Gopalakrishna Chettiyar, (1924) 47 M.L.J. 337 . 
Siva Subramania Pillai and another v. Piramu Ammal (daughter and son-in-law as co- 


ee 


oe 


tenants), (1925) 49 M.L.J. 128 : A.I.R. 1925 Mad. rrir an 
Smith v. R., (1917) 43 I.G. 605 : A.I.R. 1918 Mad. 111 : 19 Cr.L.J. 189 > 
Sousai Udayar v. Andiyappan, (1959) 1 M.L.J. 195 so 
Sreenivasa Varadachari v. Narasinga Pillai, (1911) 1 M.W.N. 208 .. 


Sreeram Bhattacharjee v. Puddomookhee Debis, (1868) 9 W.R. 152 


Srinivasa Ayyar v. Lakshmi Ammal, (1927) 54 M.L.J. 530, 531 ee 
Srinivasa Pillai and others v. Muthayya Pillai and another, (1956) 1 M.L.J. 319 oe 
Sri Ram v. Emperor, A.I.R. 1948 Oudh 97. = 
Sriram Rao v. Suryanarayanamurthy, (1953) 1 M.L.J. 542 ae 


Srirama v. Lakshmidevamma, (1955) An.W.R. 348 : A.I.R. 1955 Andh. 200 i 
Sriramareddi v. Sriramareddi, (1941) 2 M.L.J. 855 : I-L.R. (1942) Mad. 346 : A.LR. 
1941 Mad. 929 (F.B.) 

State v. Ghulam, A.I.R. 1951 All. 475 
State v. Wahid Bax, 1953 Cr.L.J. 705 
State of Ajmer (Now Rajasthan) v. Shivji Lal, (1959) M.L.J. (Crl.) 589 oe 
State of Bihar v. Amir Hussan, A.I.R. 1951 Pat.638 

State of Bombay v. Milkanth, A.I.R. 1954 Bom. 65 (F.B. 


) e. 
State of Bombay v. United Motors (India), Ltd., (1953) S.C.J. 373 : 1953 S.C.R. 1069 : 


(1953) 1 M.L.J. (S.C.) 743 : 4 S.T.C. 133 


State of Madras v. Karuppiah Ambalam, (1959) 1 M.L.J.185 ae 

State of Madras v. Louis Dreyfus and Company Ltd., (1956) 2 M.L.J. 327 : L.L.R. (1956) 
Mad. 1285 : 6 S.T.C. 318 a 

State of Madras and another v. V. Srinivasa Ayyangar, (1956) S.C.J. 89 : (1956) 1 M.L.J. 
(8.C.) 63 : (1955) 2 S.C.R. 907 se 


(1960) I M L J—D 


219, 
216, 


10 


Paces. 

:State of Travancore Cochin v. S. V. G. Factory, (1953) 2 M.L.J. 123 : (1953) S.C.J. 471 : 
“1954 S.G.R. 53 : (1953) 4 S.T.C. 205_. . z _ I4I 
. State of Uttar Pradesh v. Bansraj, (1959) S.C.J. 101 : (1959) M.L.J. (Cr.) 20 ie Bo 
’ Subba Chukli, In re, (1925) 52 M.L.J. 707: LL.R. 50 Mad. 259 an 343 
Subbarayudu v. Sriramulu, (1943) 2 M.L,J. 367 . -> 22, 228 
Subbiah Iyer v. Subramania Iyer, (1908) 18 M.L.J. 485 : I.L.R. 31 Mad. 479 ae 204, 
.Subramania Pandia v. Siva Subramania, (1894) 4 M.L.J. 152 : 1.L.R. 17 Mad. 316 os 481 


L. D. Sugar Mills v. Ram Sarup, (1957) S-C.J. 47 : (1956) S.C.R. 916 : A.I.R. 1957 S.C. 486 
2 an 

Md. Sukri Sahib v. Madhava Kurup, (1949) 1 M.L.J. 376 : A.LR. 1949 Mad. 809 .. 358, 359 

„Suleman Haji Ahmed Umer v. Abdulla Haji Rahimtulla, (1940) M.W.N. 1000 ee h 1I 

Sullivan v. Norton, (1886) I.L.R. 10 Mad. 28 oe 24. 

.Sundarapandia Thevan v. Valathiappa Thevan, (1902) I.L.R. 26 Mad. 490 ate 492 

Sundararama Ayyar v. State of Andhra Pradesh, (1958) S.C.J. 459 : (1958) 1 M.L.J-. 


(S.C.) 179 : (1958) 1 An.W.R. (S.C.) 179 : 9 S.T.C. 298 265 
. Sundara Reddy v. Jagannathan, A.I.R. 1927 Mad. 818 ya 168 
„Suput Singh v. Imrit Tewari, (1880) I.L.R. 5 Cal. 720 . 45! 
.Surajmal. v. State of Rajasthan, A.I.R. 1954 Raj. 260, 263 a 246 
_Sureshwar Misser v. Maheshrani Misrain, (1921) 39 M.L.J. 161 : L.R. 47 LA. 233 : LL.R. 128, 

48 Cal. 100,108 130, 131 
«G. Suryanarayana v. Alavandara Rao, (1945) 2 M.L.J. 565 228 
„Suryanarayana v. Venkataramana Rao, (1953) 1 M.L.J. 267: I.L.R. (1953) Mad. 295 : a 

. (F.B.) .. 227, 228, 229 

Re Sussex Brick Co., L.R. (1904) Ch. 598 ry 147 

Syed Ahmed v. Julaitha Bivi, (1946) 2 M.L.J. 335 . 151 

Syed Md. Co. v. State of Madras, (1951) 2 M.L.J. 598 m 308 
Syed Mohammed v. State of Andhra, (1954) S.G.R. 1117: 1954 S.C.J. 390 : (1954) 1 

M.L.J. 699 i oe 09 
Syed Muhammad v. State of Madras, (1952) 2 M.L.J. 598 : 3 S.T.C. 367 os 30, 243 
ane oh aa and Company v. State of Andhra, (1954) 1 M.L.J. 619 : 5 S.T.C. 108 o 

«ü. i æ 3 
: Syed Oomer Sahib v. Gopaul, (1925) 47 M.L.J. 350: I.L.R. 47 Mad. 813 (F.B.) . 477 
T . 
‘ Tadipalli Venkatasastry v. Venkata Jagannadharao, (1947) 2 M.L.J. 256: 60 L.W. 56r : 

LL.R. (1948) Mad. 448 si 492 
“Tagore Case, (1872) 9 Beng.L.R. 377: I.A. (Supp.) 47. 3 212, 213, 214 
Tata Iron and Steel Company v. Baidyanath, (1921) I.L.R. 2 Pat. 754 a 9 
‘Tata Iron and Steel Co., Ltd., Jn re (1950) 2 Lab. L.J. 1043 si 408 
` Tea Financing Syndicate v. Chandra Kamal Bezbaruah, (1931) I.L.R. 58 Cal. 649 .. 454, 458 
' Thandavaraya v. Shanmugam, I.L.R. 32 Mad. 167 a 159 
Thangammal v. Gengayammal and others, (1945) : M.L.J.299 a 135 
Thayammal v. Rangaswami, (1955) 2 M.L.J. 426: I.L.R. (1956) Mad. 182: A.LR. 

1956 Mad.-15 oe 347 
Thippanna Rayappa v. Government of Andhra, (1957) ! An.W.R. 250 : 8 S.T.C. 660 .. 269 
Thomas Dana v. State of Punjab, A.I.R. 1959 S.G. 375 ra 371 
“Thorpe v. Macauley, I.L.R. 5 Mad. 218 i oe 403 

‘ Tiruvengada Mudali v. Tripurasundari Ammal, (1926) 51 M.L.J. 112: LL.R. 49 Mad. 

728 2°: ; a _ 25 
Titus, In re, (1941) 43 Cr.L.J. 3 : 54 L'W. 81 . 114 
Trimbak v. Bhagu Bai, I.L.R. (1941) Nag. 437 «+ 219, 220 

The Trustees of the Fort of Bombay v. The Authority under the Payment of Wages Act, 

(1957) 1 Lab.L.J. 626 ü es 224 
“Umapathi v. Panchaksharam Pillai, (1958) 1 M.L.J. 352 : (1958) M.L.J. (Cr.) 397 = 73 
‘The United Provinces v. Mt. Atica Begam, (1941) 1 M.L.J. (Sup). (F.G.) 65 oa 358 

Vv : 
“Vaidyanatha Ayyar v. Yogambal Ammal, (1926) 51 M.L.J. 695 : I-L.R. 50 Mad. 441 .. 255 
Valliammal v. Ramaswami Goundar and others, (1942) 2 M.L.J. 720 si 428 
Vamireddi Rangareddi v. Venkata Reddi, (1942) 2 M.L.J. 592 . 327 
Vanchinatha Iyer v. Rajagopala Iyer, (1921) 41 M.L.J. 372 me 492 
“Vashist Narain Sharma v. Devchandra and others, (1954) S.C.J. 717 : (1954) 2 M.L.J. 
379 : (1955) 1 S.C.R. 509 a 106 


Veerappa Chetti v. Sivagami Achi, (1941) 2 M.L.J. 964 se 8 


Veerappa Chettiar v. State of Madras, A.I.R. 1954 S.C. 605 ; ..- 279, 283 

“Veerappan v. Commissioner of Income-tax, (1957) 2 M.L.J. 286 : I.L.R. (1957) Mad. u8 
1204 ee 

“Veerayya v. Chellamma, (1938) 2 M.L.J. 822 : I.L.R. (1939) Mad. 234 .. 219, 220 

-Velu Pillai,v. Ghose Mahomed, (1893) 4 M.L.J. 140 : I.L.R. 17 Mad. 293 .. 456, 457 


“Vengu Iyer v. Yegyam Tyer, (1954) 2 M.L.J. 642 oe 204, 


II 


s PAGES. 
Wenkatachalam v. Bombay Dyeing and Manufacturing Co., Ltd., (1350) S. GJ 1054 : 

1959 S.G.R. 703 : (1958) 2 M.L.J. (S.G.) 182 : (1958) 2 An.W.R. (S.C.) 18 os 269 

Venkata Jagannatha v. Veerabhadrayya, (1921) 41 M.L.J. 1: 1.L.R. 44 Mad. AR L.R. Br 
' 481. A. 244 (P.C.) 
Venkatarama Ayyar v. Chandrasekara Ayyar, (1921) 40 M.L.J. 344 : LL.R. 44 Mad. aot 

632 2 
-Sri Venkatarama Devaru v. State of Mysore, (1958) 1 M.L.J. (S.C.) 109 : (1958) i 

An.W.R. (S.C.) 109 : 1958 S.C.R. 895 : (1958) S.C.J. 382 at 391 (S.C.) ka 495 
Venkataramiah v. Vanajakshamma, A.I.R. 1956 Nag. 8 . 34 3 
Venkatarao v. Venkayya, (1942) 2 M.L.J. 427 : A.I.R. 1943 Mad. 38 (2) a 451 
Venkaratatnam v. Seshamma, (1952) 1 M.L.J. 264 : LL.R. (Gone Mad. 492 (F.B.) sie 5 
In re Venkata Subbiah, 1955 Cr.L.J. 1152 we 18 
Venkateswarlu v. Challaiya, (1953) « M.L.J. 167. 129 £30, 131 
Venkayamma v. Narasamma, (1916) 31 M.L.J. 33 : I.L.R. 40 Mad. 540 214 
Vishram Yesu v. Dahaboy Hormossji and Co., 1.L.R. (1942) Bom. 225 110 
Vyyapuri v. Soramma Bui Ammani, (1915) 29 MLL. J.645 : I.L.R. 39 Mad. 811 (F.B. J. 489 
Wyyapuri 7. Kuppuswami, (1948) 1 M.L.J. 330: 61: L.W. 331: 1949 M.W.N. 368 : 

A.LR. 1948 Mad. 473 o 

WwW 
“Wake v. Mayor and G. of Sheffield, L.R. (1883) 12 Q.B.D. 142 ~~ 408 
Waryam Singh v. Official Liquidator, A.I.R. 1926 Lah. 414 . 147 
“‘Waryan Singh o. Amarnath, (1954) S.C.R.565 : (1954) S.C.J. 290 a 402 
‘Western India Match Ltd. v. Lock, L.R. (1946) K. B. 601 at 607 .. 304 
.Re Westways Georges Limited, (1942) 2 All E.R. 147 a 147 
‘Whyte v. Ahrens, 54 L.J. Ch. 145 és 298 
‘Wrington v. McArthur and Hutchinsons Ltd., L.R. (1921) K.B. 807 ae 316 
Y 
Yegnarayana v. Yegannadha Rao, (1931) 34 L.W. 618. -> 450, 452 
“Yuilla. Yuill, (1945) 1 All E.R. 183 at 189 ee 24 
Zz 
Zalmir Qasim v. Emipirot, A.LR. 1944 All. 137 (F.B.) 343 
Zamindar of Tie tare v. State of Madras (1954) 1 M.L.J. 486 : 1954 S.C.R. 61: 

(1954) S.C.J. 282 (S.C.) .. 279, 283 
.Zamindar of Ettayapuram v. State of Madras, (1955) 1 M.L. J. 264 a 279 
Zamindar of Tuni v. Peda Bannayya, (1898) 8 M.L.J. 304 : LL. R 22 Mad, 155at 159 .. 25 
Zamorin of Calicut v. The Estate Duty Controller, (1957) 2 M.L.J. 226 ss 389 


-Zapar Ali o. Amir Shah, A.I.R. 1933 Lah. 678 (2) ea 331 


7 The 
Madras Law Journal Reports. 











1] E | JANUARY. .. > i ‘[1960 











[FULL BENCH] S 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.: | ` 


Present :—Mr P. V. RAJAMANNAR, Chief Justice, Mr: JUSTICE RAMACHANDRA 
Tver AND Mr. JUsTICE GANAPATIA PILLAI a 


©. RM. -P. RM. Ramanathan Chettiar , .. Appellani* 
Uv. - . a2 
P. S. L. Ramanathan Chettiar and others x .. Respondents. 


Madras Agriculturists? Relief Act (IV of 1938, as amended by Madras Act XXIII of 1948), section 19 (2) 
—Applicability—Decree passed prior to Amending Act—Appeal pending at commencement of Act but disposed 
of after—Debtor not applying for scaiing down at time of disposal of appeal—Right to apply for amendment 
afterwards—Amending Act (XXIII of 1948), section 16 (1), (ti) and (tit) Applicability and scope—Section 16, 
‘proviso—Applicability—Decree on basis of deposit with banker passed on 2nd October, 1944-—If “debt payable at 
commencement of (Act IV of 1938)’ and if liable to be scaled down—‘“Court. which passed the decree”»—“Court 
of first instance ”— Jurisdiction to scale down and amend decree after disposal of appeal by appellate Court— 
Ciyil Procedure Code (V of 1908), section 37, and Order 21, rule 1, ' 


Per Full Bench—Section 19 (2) of the Madras Agriculturists’ Relief Act (as amended in 1948) 
-which was introduced by the Amending Act XXIII of 1948 (which came into force on 25th January, 
1949) rendered the provisions of-section 19 (1) applicable to decrees passed after the main Act. 
In order to obtain the benefit ‘of section 19 (2), the debtor must establish that his case fell under 
one of the three clauses of section 16 of the Amending Act. The three clauses of section 16 of the 
Amending Act XXIII of 1948 are disjunctive, each of them relating to a distinct category and a case 
-which would come under section 16 (ii) would not be comprehended by section 16 (iii) as well, © * 


Where a decree was passed on 27th February, 1946, an appeal and a memorandum of cross-objecte 
‘tions were filed and were pending in the High Court on the date of, the coming-into force of Act XXIII 
‘of 1948, and both were dismissed on 14th September, 1951, after the Amending Act came into opera- 
tion, section 16 (iz) of the Amending Act would not apply. But section 16 (ii) of that Act would govern 
the case and would clearly entitle the debtor to apply for reliefunder the Act even at the time when the 
-appeal was heard. The omission on the part of the debtor to so apply for relief at that stage, that is, 

at the time when the appellate Court passed the decree, would not preclude him from applying at a 

“later stage on the principle of res judicata. Section 16 (ii) of the Amending Act which relates to suits and 
“proceedings instituted before that Act came into force would apply (1) when no decree or order had 
‘been passed and aiso (2) when the decree or order had not become finalon that'date. The section 
-does not prescribe as to when the relief is to be claimed and having regard tothe generality of 
section 19 (2) of the main Act, it must be held that the Act expressly gave a right of amendment of 
-decree thereunder. ae 3 

The true test is whether the suit or proceeding was instituted before 25th January, 1949 and 
whether in that suit or proceeding an order or decree for repayment of a.debt was passed. The 
principle of contructive res judicata would therefore.not apply -and deprive the debtor of the statutory 
‘right under section 16 (ii) of the Amending Act to- have the decree amended by applying the 
-provisions of the Act. S.PL. Narayan Chettiar v. M.A.R. Annamalai Chettiar, (1959) S.G.J. 788 : (1959) 
2 M.L.J. (S.C.) 55,-applied and followed: - ame cae E 

Per Division Bench —Sections 19 and 20 of the Act have to be read together; section 20 is comple- 

mentary to section 19 and the Explanation to section 20 would apply’ to section 19 as well as to the 
meaning to be given to the expresssion.“‘ the Court which passed the decree ” and the effect of the 
Explanation is that a statutory definition has been given of the expression “the Court which passed 
the decree”. The Court to amend ‘the decree under section 19 would therefore be that Court which 
-would be the Court for execution under section 37, Civil Procedure Code. An application to scale 
«down a decree debt and amend the decree could therefore be properly made to the Court of first 


LL A? 


* A.A.O. No. 171 of 1953 and E f a ; 8th August, 1959. 
C.M.P. No. 571 of 1959 in Appeal No. 249 of 1947. -` 
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instance although the decree of that Court had been superseded by the decree of an appellate Court. 
The principle that the original decree in a case where an appeal has also been filed, is suspended and. 
. that the appellate decree is the only decree between the parties for purposes of section 19 would have 
no application to a case where the appellate decree was itself capable of being amended under section: 
1g. Hence an application under section 19 (1) or section 19 (2) has to be made to the Court of first 
instance which passed the decree even though the appellate Court had either affirmed, modified or 
reversed the decree of that Court and that Court alone would have jurisdiction to entertain applica- 
tions-under section 19 (2). ee Ba, oe meet RE Syd 
Gangaraju v. Ramayya, (1939) 1 M.L.J. 329 : I.L.R. (1939) Mad. 520, approved. 
: :Veerappa Chetti.v. Sivagami Achi, (1941) 2 M.L.J. 964, Palani Mudali v. Athiappa Goundan, (1942) 2: 
M.L.J. 599 and Moideen Batcha v. Chidambaram Pillai, (1944) 2 M.L.J. 338, distinguished. 
Periaswamiv. Romaswami, (1940) 2 M.L.J. 513 : I.L.R. (1941) Mad. 53 and Lingappav. Chinna- 
swami, (1955) 1 M.L.J. 1, followed. 
i Where a ‘sum of money was paid into Court prior to the enactment of Act XXIII of 1948, in 
pursuance of an order of the appellate Court as a condition for stay of execution of the decree placing,. 
restrictions on the decree-holder drawing.out the money, it cannot be held to be a deposit under Order 
21, rule 1, Civil Procddure Code, because a deposit under that rule has to be voluntary or uncondi- 
tional. The deposit must be deemed to have been made only provisionally subject to the result. 
of the pending appeal ; it can be deemed to be a payment to or realisation on behalf of the decree-. 
holder only on the date of disposal of the appeal; when that date of disposal is subsequent to the 25th. 
January, 1949, the proviso to section 16 of the Amending Act XXIII of 1948 would not apply to the- 
case as the amount could be said to have been realised by the creditor only after the commencement 
of the Act. os . 
Sheo Gholam Sahoo v. Rahut Hussain, (1878) I.L.R. 4 Cal. 6 and Ramayya Ayer v. Gopalier,. 
(1918) 35 M.L.J. 355 : LL-R. 41 Mad. 1053, applied. : 


Tata Iron & Steel Company v. Baidyanath, (1921) I.L.R. 2 Pat. 754, distinguished. 

The expression ‘debt payable at such commencement ” in section 19 (2) means a debt payabl© 
at the commencement of the main Act IV of 1938, that is 22nd March, 1938. š 

Govindaswami Goundar v. Ramaswami Gounder, (1958) 2 M.L.J. 185, relied on. we g 

The word “payable” indicates that the debtor must be liable or obliged to pay the amount and. 
a mere option in the debtor to pay cannot render the amount as one “payable”. 


Where the decree as passed on the basis of a deposit made by the creditor with the debtor as a 
deposit with a banker, and the demand for the return of the money was made on and October, 1944 and. 
the amount became payable only on demand, it cannot be said that there was a decree in respect of a. 
debt payable at the commencement ofthe Act within the meaning of section 19 (2) of the Act. The- 
decree cannot, therefore, be scaled down under section 19 (2) of the Act, as amended by Act XXIII 
of 1948. 

‘ Bancharam Majumdar v. Adyanath Bhattarcharjee, (1909) I.L.R. 36 Cal. 936, Guntur Narasimhan v.. 
ı Nyapati Narayana Rao, (1925) 92 1.C. 405, Allah Ditta v. Sadhu Shab, (1933) 147 IG. 338, distinguished. 
Mohammad Akbarkhan v. Attarsingh, (1936) I.L.R. 17 Lah. 557 : 71 M.L.J. 712 (P.C.); Ramaswami™ 
* Chetti v. Manickam Chetti, (1938) 1 M.L.J. 56, Suleman Haji Ahmed Umer v. Abdulla Haji Rahimdulla, 
(1940) M.W.N. 1000: LL.R. (1940) Kar. 277 (P.C.) and Joachimson v. Swiss Bank Corporation, L.R.. 
(1921) 3 K.B. 110, relied on. 


Sheldon on ‘The Practice and Law of Banking’, 6th edition, page.221, referred to. 


Appeal No. 171 of 1953 against the Order of the Court of the Subordinate- 
Judge of Devakottai, dated goth February 1953 and made in I.A. No. 606 of 1952,. 
in O.S.-No. 33 of 1945, and Petition No. 571 of 1959 praying that in the circum- 
stances stated in the affidavit filed in support thereof the High Court may be 
pleased to direct the scaling down of the decree in A.S. No. 249 of 1947 on the- 
file of the High Court confirming the decree in O.S. No. 33 of 1945, Sub-Court, 
Devakottai, as per the provisions of the Madras Agriculturists Relief Act as per- 
particulars set out in the Schedule hereunder. 


R. Gopalaswami Ayyangar and N. Panchapakesa Ayyar, for Appellant in A.A.O. No. 

117 of 1953. - 
! G. R. Jagadisan, N. C. Raghavachari and S. Viswanathan, for Respondents in: 

` A.A.O. No. 117 of 1953- l 

K. Parasurama Ayyar, for Petitioner in C.M.P. No. 571 of 1959. 

R. Gopalaswami Ayyangar, for Respondent in C.M.P. No. 571 of 1959. 

When the appeal first came on for hearing before Ramaswami, F., he made: 
. the following.. 00.0... i 3 , 

ORDER OF REFERENCE.—This is an appeal against the order of the learned. 
Subordinate Judge of Devakottai, in L.A. No. 606 of 1952 in O.S. No. 33 of 1945. 
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The facts necessary for the disposal of this appeal aré: Subsequent to the coming 
into force of Act XXIII of 1948 namely, 25th January, 1949, no application was. 
made for invoking the benefits under the new Act. Then the judgment-debtor has. 
applied at the stage of execution in 1952 for being given this relief under the 
Agriculturists Relief Act. The Subordinate Judge has held that the judgment-debtor-: 
was entitled to the relief asked for. Hence this appeal. a 


In appeal I find that there are two conflicting decisions of this Court. In. 
Narayanan Chettiar v. Annamalai Chettiar1, Subba Rao and Somasundaram, JJ., held. 
that where a debtor had an opportunity to ask for relief under section 19 (2) of the 
Act before the coming into operation of the Act on 25th January, 1949, he cannot file 
a subsequent application because it will stand barred by res judicata and that having- 
regard to the scope of section 16 of Act XXIII of 1948 they were inclined to hold that. 
despite the amended section 19 (2) of: the Act the position of a party who did not 
raise the plea under the Agriculturists Relief Act after the said Act came into force 
was not different from that laid down by the Full Bench in Sriramareddi v. Srirama- 
reddi?, 7 

In Lingappa Chettiar v. Chinnaswami Naidu®, Govinda Menon and Mack, JJ., held 
that the judgment-debtor was entitled to apply even subsequently under section 19 
. (2) of the Act. The Bench noticed the decision in Narayanan Chettiar v. Annamalai 
Chettiar+, and stated at page 7o01: : 

“ We are afraid we cannot with respect accept this view. This view is directly opposed to the state- 
ment of objects and reasons which we have extracted above. Aswehave already stated, one cannot 
escape from the plain meaning of the words contained in sub-section (2). Apart from the state- 
ment of objects and reasons, we do not find any difficulty in holding that sub-section (2) of section 
1g is applicable to cases like the present, and the retrospective nature of that sub-section as 
contemplated by clause (iii) of section 16 of Act XXIII of 1948 cannot be restricted or circumscribed 
by any other clause in that section. The same view has been expressed by us in L. P. A. No. 117 of 
1949 and by one of us in C.M.A. No. 143 of 1948. We are, therefore, of opinion that the appellant 
is entitled to apply for scaling down under section 19 (2) of Madras Act IV of 1938.” 

Therefore, if the former judgment is followed this appeal has got to be allowed. 
and if the latter judgment is followed the appeal will have to be dismissed. 


I consider in view of the fact that controversies of this nature are frequently com- 
ing up there must be an authoritative decision by a Full Bench resolving this conflict. 


Therefore, let these papers be placed before the Chief Justice for constituting a. 
Full Bench if my Lord deems fit. ‘The entire case may be disposed of by the Full 
Bench. 


(In pursuance of the above order of reference the appeal came on for hearing 
before the Full Bench consisting of P. V. Rajamannar, C.F., Ramachandra Dyer and 
Ganapathia Pillai, FF.) 

The Order of the Court was made by 


Ramachandra Iyer, F.*—This appeal arises from an order of the Subordinate Judge 
of Devakottai in I.A. No. 606 of 1952 in O.S. No. 33 of 1945 scaling down the decree 
passed in the suit by applying the provisions of Madras Agriculturists Relief Act, IV of 
1938 (which, shall hereafter be referred to as the Act). The decree-holder is the. 
appellant. 

In respect of a deposit made by his father with the respondents’ grandfather the 
appellant obtained a decree in the suit referred to above on 27th December, 1946, for 
a sum of Rs. 11,459-14-0 with subsequent interest and costs. Both the respondents 


and the appellant filed respectively in this Court an appeal and a memorandum of’ 


cross-objections against the decree. It is conceded that the respondents did not 
claim the benefit of the scaling down provisions of Act IV of 1938 at the time when 
the suit was pending in the trial Court, or even at the time when the appeal was heard 
by this Court. By the judgment and decree of this Court, dated 14th September, 
1951, the appeal as well as the memorandum of cross-objections were dismissed. 


1. (1953) 2 M.L.J. 174: A.LR.1953 Mad. 346: A.ILR. 1941 Mad. 929 (F.B.). 


gi4. 3. (1955) 1 M.LJ. r. 
2. (1941) 2 M.L.J. 855 : I.L.R. (1942) Mad. l 
f f * əgrd February, 1959. 


. 
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The appellant, thereupon, commenced execution proceedings. The respondents, 
the judgment-debtors, countered them by filing applications under the provisions of 
Act IV of 1938 and section 151 of the Civil Procedure Code. It is unnecessary to 
refer to those applications except to I.A. No. 606 of 1952 which was filed for scaling- 
down the decree under section 19 (2) of Act IV of 1938. The decree-holder contest- 
ed the application on various grounds, the principal one being that the Court had no 
jurisdiction to amend the decree of the appellate Court which was passed after the 
coming into force of Act XXIII of 1948 (which shall hereafter be referred to as the ` 
amending Act). The learned Subordinate Judge negatived the contentions of the 
-decree-holder and scaled down the decree. The present appeal arises from that 
order. ’ i : 
__ Itis not contested that the respondents are agriculturists within the meaning 
of section 3 (2) of the Act. Section 19 (2), under which the application to the lower 
Court was filed, was introduced by Act XXIII of 1948, and it came into force on 
25th January, 1949. That provision rendered the provisions of section rg (1) appli- 
cable to decrees passed after the main Act. Ramaswami, J., before whom the ap- 
peal originally came up for hearing felt that there was a conflict between the 
decisions in Narayana v. Anamalai, and Lingappa v. Chinnaswami*, on the question 
whether the respondent would be barred by principles of res judicata in seeking 
relief under section 19 (2) of the Act. The appeal was thereupon directed to be 
heard: by a Full Bench. í 


The consideration of the question has, however, been rendered. unnecessary in 
view of the decision of the Supreme Courtin S. PL. Narayanan Cheitiar v. M. AR. 
Annamalai Chettiar?. That was an appeal filed against the decision in Narayanan v. 
Annamalai'. The Supreme Court has held that in the circumstances.similar to the 
present case the debtor would be entitled to apply for scaling down of the decree 
under section 19 (2) of the Act. 


Section 19 (2) of the Act was introduced by way of amendment by the Amend- 
ing Act referred to above. Prior to the amendment, section 19 enabled the reopening 
and scaling down of the decrees passed aginst the agriculturists before the Act came 
into force. Section rg (2) made the provisions of section 19 (1) (which was section 
19 in the unamended Act) applicable to the case of a decree passed after the com- 
mencement of the Act. But the application of section rọ (2) which was section 10 
of Act XXIII of 1948, would be governed by section 16 of the latter Act. In the 
decision referred to, the Supreme Court agreed with the view of this Court that the 
amendments enacted under the Amending Act apply to suits and proceedings describ- 
ed under the three clauses of that provision-and that in order to obtain the benefit , 
of section 19 (2) of the Act the debtor must establish that his case came under one 
of the three clauses of section 16 of the Amending Act. Section 16 runs: 


` “ The amendments made by this Act shall apply to the following suits and proceedings, namely : 
(i) all suits and proceedings instituted after the commencement of the Act ; 


(ii) all suits and proceedings instituted before the commencement of this Act, in which no decree 
or order has been passed, or “in which the decree or order passed has not become final, before such 
commencement : Rie 


(iii) all suits and proceedings in which the decree or order passed has not been executed or 
satisfied in full before the commencement of this Act : 


Provided that no creditor shall be required to refund any sum which has been paid to or real- 
“sed by him, before the commencement of this Act.” - : 
Section 16, clause (i) which renders the amendment applicable to suits thereafter to 


be filed, that is; after 25th January, 1949, would not in terms apply to the present 
case as the suit had been filed before the Amending Act came into force. 


The contention advanced on behalf of the appellant before - us: was that in res- 
pect.of.a suit or appeal which was pending at the time when the Amending Act came 


ie a Oa cee -o 





I. 1953) 2M.LJ. 174.0 >” eee . 3 G.A. No, ; 117. of 1955. Since. reported 
2. fee 1 M.LL.J. 1. Bebe ites na 30 (1959) S.G.J. 788 : (1959) 2 M.L.J. (S.C.) 55. 
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into force, but where a decree was passed subsequent thereto, the provisions of both. 
clauses (i) and (iii) of section 16 would apply and that the debtor could at any time- 
apply for scaling down of the decree in accordance with section 19 (1) of the Act, 
It was argued that section 16, clause (ii) giving as it does a statutory tight to the- 
debtor, it could not depend for its application, on any act of the debtor in either 
applying or omitting to apply for the benefits under the Act under section 16 (i). We 
cannot accept this contention. The three clauses of section 16 are disjunctive and. 
each of them relate to a distinct category and a case that would come under section 
16, clause (ii) would not be comprehended by section 16, clause (iii) as well. This was. 


. the view expressed in Vankatarathnam v. Seshamma}, which followed the decision in 


Narayana v. Annamalai?. The Supreme Court has accepted this view in the-decision. 
referred to above. The debtor in the.instant case would, therefore, have no right 
to sustain his application under section 16, clause (iii). 


The question then arises whether the debtor could have the decree amended 
by reason of section 16, clause (ii) which renders the provisions of the Amending” 
Act applicable to suits or proceedings pending on the date when that Act came into 
force, that is on 25th January, 1949. We have already pointed out that the appeal 
from the decree was pending in this Court at that time. Section 16, clause (ti) would. 
clearly entitle the débtor to apply for relief under the Act even at the time when the 
appeal was Heard. In similar circumstances Narayana v. Annamalai®, held that as the 
right to plead the benefits under the Act was available to the debtor at the time when 
the appellate Court passed the decree, he ought to have applied for relief at that 
Stage, and having failed to do so, he was barred by principles of res judicata from. 
applying at a later stage. 


The question, however,depends on the contruction of section 16 (ii) of the Amend- 
ing Act. If that provision enables the debtor to apply for relief in the class of cases 
contemplated by it, either before or after the decree, the rule of res judicata which is 
essentially a rule of procedure could not abrogate a right expresssly given by the 
Statute. The Supreme Court has held that the relief under section 1g (2) of the 
Act is one which expressly relates to cases where decrees have already been passed. 
and would entitle the debtor to apply unless there is any limitation to such a right 
imposed by clause (i) of section 16 of the Amending Act. Section 16 (ii) relates to 
suits and proceedings instituted before the Amending Act came into force and it 
would apply (1) when no decree or order had been passed and also (2) when the 
decree or order had not become final on that date. That section does not prescribe 
as to when the relief is to be claimed and having regard to the generality of section 
19 (2) it should be held that the statute expressly gave a right of amendment ‘of 
decree thereunder. The learned Judges of the Supreme Court held that the true. 
test was whether the suit or proceeding was instityted before 25th January, 1949 and. 
whether in that suit or proceeding an order or deceree for repayment of the debt was. 
passed. They observed : f 

“ It may prima facie appear to be anomalous that it should be available to a party to ask for relief” 
under the Act after the passing of the decree,whenthe had an opportunity of asking for that relief before 
the decree was passed, but did not do so. The Legislature may not have realised that this would be 
so ; but as the amendments stand, it is clear that in cases covered by clause (ii) of section 16 of the. 


Amending Act, a party is entitled to ask for relief under the Act at two stages, before a decree for, 
repayment of the debt has been passed and also after such a decree has been passed.” A 


The right to have decrees of the kind contemplated by section 16 (i) amended by 
applying the. provisions of the Act being thus a right conferred by the statute the- 
principle of constructive res judicata would not apply. It is unnecessary for the 
purpose of the present case to consider as to what would be the result if the.debtor 
had applied for the benefits under the Act when the decree was passed. The Supreme 
Court in the judgment aforesaid has indicated that to such a case the bar of 
res judicata would apply. : 





‘I. (1952) 1 M.LJ. 264: I.L.R. (1952) Mad. 2. (1953) 2 M.L.J: 194. 77 
492 (F.B.) CET k 7 ; 
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In the present case an appeal in this Court was pending at the time when the 
Amending Act came into force. We have already pointed out that at the stage of 
the appeal there was no plea for relief under the Act. The decision of the Supreme 
Court would directly apply to the instant case. The respondent would therefore, 
be entitled to apply for relief under section 19 (2) of the Act. 


This, however, does not dispose of the appeal as the appellant has raised other 
objections to the decision of the lower Court. As regards one of the objections, 
namely, whether the lower Court was competent to give relief under section 19 (2) 
of the Act by way of abundant caution he has filed C.M.P. No. 571 of 1959 in 
A.S. No. 249 of 1947. That application is pending in this Court and will be heard by 
aBench. It is, therefore, desirable that the other questions involved in this appeal 
should be decided by the Bench along with C.M.P. No. 571 of 1959 and it will 
be posted accordingly. 


(This appeal and the petition then came on for hearing before the Division Bench 
consisting of Rojagopalan and Ramachandra Iyer, F7.). 


The Judgment of the Court was delivered by 


Ramachandra Iyer, 7. —When the above matter was heard by us on receipt of the 
opinion of the Full Bench, the case for the appellant was presented to us in two aspects: 
(i) the jurisdiction of the lower Court to grant relief under section 19 (2) of the Act 
and (ii) the liability of the decree debt to be scaled down under its provisions. For 
appreciating the contentions urged, it is necessary to set out a few facts. 


As indicated in the judgment of the Full Bench, the decree was in respect of a 
‘claim for return of a deposit made by the appellant’s father with the respondent’s 
father. The deposit-was made on 11th March, 1926, and was repayable on demand 
together with interest at the thavanai rate. A demand was made on 2nd October, 
1944 and that not having been complied with, the suit was filed a few months there- 
after. The respondent’s case was that the transaction was a mere loan, and that the 
claim was barred by limitation. The learned Subordinate Judge held that the transac- 
tion amounted to a deposit and overruling the other contentions of the respondent 
passed a decree for the sum claimed. 


The respondent, thereupon, filed an appeal, A.S. No. 249 of 1947, to this Court. 
Pending the appeal he applied for the stay of execution of the decree but without suc- 
cess. The appellant levied execution, and at that stage the respor.dent came forward 
with an application to this Court in C.M.P. No. 3112 of 1947, offering to deposit the 
‘entire decree amount into Court, and seeking directions to prevent the appellant 
from taking the money except on furnishing security. This Court by its order, dated 
‘gth July, 1947, acceded to that request and directed that, if the respondent were to 
‘deposit the entire decree amount by 20th August, 1947, the appellant would not be 
-allowed to draw out the same in satisfaction of the decree except on furnishing secu- 
rity for its repayment in case the respondent were to succeed in A.S. No. 249 of 1947. 
“The debtor made the deposit on 24th July, 1947, within the time prescribed by the 
-order of this Court. The appellant did not draw the money as he failed to comply , 
with the condition imposed on the drawing of the money. On 14th September, 
1951, this Court dismissed the appeal, holding that,the transaction was one by way of 
‘deposit payable on demand, and that as the demand made in the instant case was 
‘within three years of the suit, the claim was not barred by limitation. 

Mr. R. Gopalaswami Iyengar, the learned advocate for the appellant, contended 
that as the decree of the trial Court was merged in the decree of this Court in A.S. 
No. 249 of 1947, the lower Court would have no jurisdiction to grant the relief by 
‘way of an amendment of the decree under section 19 (2) of the Act, and that the 
proper Court to grant the relief would be only this Court which disposed of the appeal. 
To get over this objection the respondents have filed an application to this Court in 
‘C.M.P. No. 571 of 1959 in A.S. No. 249 of 1947 for scaling down the amount due 
under the appellate decree. The objection of the appellant to that application is that 
by the time when that application was filed, the respondents were not agriculturist, 


f 8th August, 1959» 
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and would, therefore, be not entitled to the benefit of Act IV of 1938. The ques- 
tion of jurisdiction of the lower Court is, therefore, material for the purposes of this 
case. 


Where a decree of a Court is appealed against its finality would be suspended 
and the decree passed by the appellate Court would supersede it, be it a case of either 
affirmance, modification or reversal: In all such cases the appellate decree will be 
the only decree for purpose of execution. It is, therefore, contended that where a 
‘decree has been passed by an appellate Court, the original Court would have no 
jurisdiction to amend the decree. Reference was made in this connection to the 
cases arising under section 152, Civil Procedure Gode. Section 152, Civil Procedure 
‘Code, embodies what in the English Courts was called “the slip rule ”; it gives power 
to a Court to correct the clerical or arithmetical mistakes in judgments, decrees, etc. 
The provision contemplates that the decree or judgment would be a valid one and 
the jurisdiction conferred was only to correct the mistake; of the type mentioned. 
- Where, however, the matter was taken up on appeal the judgment or decree was set 
at large and all mistakes could be rectified and a proper decree passed by the 
appellate Court; it would follow that that Court alone will have the power to amend 
its judgment. l 

But the amendment contemplated by section 19 of the Act is ofa different charac- 
ter. It does not contemplate: the subsistence of the decree but contemplates a re- 
opening of the same, scaling down the debt and passing a revised decree in accord: 
dance with the Act. An amendment under section 19 of the Act does not, therefore, 
‘contemplate a mere correction of an existing decree in regard to slips or mistakes but 
the passing as it were of a new and revised decree. The jurisdiction for such an 

- amendment of the decree is not one under sections 152 and 153, Civil Procedure Code, 
but under section 19 of the Act. That provision enacts that an amendment of the 
‘decree thereunder should be by the Court which passed the decree. If there is no 
other provision it would certainly mean that where a decree of the trial Court has 
been superseded by one by the appellate Court, the latter would be the one that pass- 
ed the decree. But the statute has provided an interpretation of the words ‘the 
‘Court which passed the decree’ in the Explanation to section 20. Section 20 is com- 
plementary to section 19. That enables an executing Court to stay proceedings till 
an amendment of the decree has been made by the Court which passed the decree. 
‘The Explanation is that the expression shall have the same meaning as in the Code 
of Civil Procedure. That the Explanation would apply to provisions of section 19 
is clear from the fact that Section 20, to which the Explanation is added, itself refers 
to the Court which passed the decree for amending the decree under section 19. 
In the Code of Civil Procedure there is no definition of the expression ‘Court which 
passed a decree.’ Section 37 of the Code of Civil Procedure states that the expres- 
sion ‘the Court which passed a decree’, shall in relation to the execution of decree, 
unless there is anything repugnant in the subject or context, be deemed to include, 
where the decree to be executed has been passed in exercise of appellate jurisdiction, 
the Court of first instance. The fiction enacted by that provision would, on its terms, 
apply to the case of an execution and not the other matters provided for in the Code. 
It was contended for the appellant that that fiction could not apply to proceedings 
under section 19, which are not proceedings in execution but in the suit itself. Plausi- 
ble as the argument appears, we cannot accept the same. Section 20 which gives 
“power to an ‘executing Court specifically refers to that Court as' the executing Court. 
Sections 1g and 20 use the expression ‘a Court which passed a decree’ for the purpose 
‘of amending the decree after applying the provisions of the Act. Therefore the 
-Explanation was necessary only to define the Court which was to amend the decree 
and for no other purpose. “There is, thérefore, no reason to think that the Expla- 
nation under section 20 referred to the Court only for the purpose of execution, ` 
_The effect of the Explanation is that a statutory definition has been given to the ex- 
pression ‘ the Court which passed the decree’. The Court to amend the decree 
would be that Court which would be the Court for execution under section 37 of the 
Code of Civil Procedure. f 
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. In Gangaraju v. Ramayya', it was held that sections-19 and 20 of Act IV of 1938: 
should be read together and the explanation of the expression ‘a Court which passed. 
the decree’ in section 20 would apply to section 19, and that an application to scale 
down a decree debt and amend the decree could properly be made to the Court 
of the first instance, although the decree of that Court had been superseded by the 
decree of an appellate Court. This view was accepted and followed in Periaswamt 
v. Ramaswami*, and’ in Lingappa v. Chinnaswami®. 


Mr. R. Gopalaswami Iyengar, for the appellant, contended that those decisions, 
should no longer be held to be correct, having regard to the decisions in Veerappa 
Chetti v. Sivagami Achi*, Palani Mudali v. Athiappa Goundan*, and Moideen Batcha v. 
Chidambaram Pillai®. In those cases there were decrees passed by the trial Court 
before the coming into force of Act IV of 1938. Appeals were filed against those 
decrees, and the appeals were decided after the Act came into force. It was held 
that the pendency of the appeal suspended the finality of the decree of the original 
Court, and that, therefore, an application under section 19 of the Act would not 
lie to the trial Court, although such decrees had been passed before the Act came 
into force. It was also held that as by the time the appellate decree was passed 
the Act had come into force, the relief.to which a party would be entitled to ‘under’ 
the Act would be to urge before the Appellate Court the plea under the Act, before 
judgment in the appeal and that section 19 did not authorise the amendment of a 
decree passed after the Act. None of those cases was concerned with the problem 
where if both the original and appellate decrees were passed, before the Act, which 
of the two Courts would have jurisdiction to amend the decree under sectiori 19. 
The principle that the original decree in a case, where an appeal has also been filed,, 
is suspended, and that the appellate decree would be the only decree between the 
parties, was invoked in the aforesaid decisions to show that no petition under sec- ` 
tion 19 would lie to the original Court, although that Court’s decree was passed 
before the Act came into force. That principle would have no application to a case 
where the appellate decree was itself capable of being amended under section 19. 
To such a case the decision in Gangaraju v. Ramayya!, would apply. That decision 
has been accepted and acted upon by this Court for nearly 20 years, and even if we 
were not convinced of its correctness we would have accepted it if only on the prin- 
ciple of stare decisis. We are, however, satisfied that that case has been, if we may 
say so with respect, correctly decided. It follows that an application under section 
19 (1) or 19 (2) has to be made to the Court of the first instance which passed the 
decree, even though the appellate Court had either affirmed or modified or 
reversed the decree of that Court. Therefore, the lower Court alone would have’ 
jurisdiction to entertain the applications under section 19 (2). G.M.P. No. 575 
of 1959 fails and ‘is dismissed. 

The learned advocate for the appellant tried to raise the question, whether the 
respondent had made out his status as an agriculturist on the crucial dates, and 
whether the decision of the lower Court which held that the respondent was 
entitled to relief under the Act was not sustainable. We declined, however, to hear 
him on that point as he had conceded before the Full Bench that the respondent 
was an agriculturist to whom the provisions’ of the Act would apply. : 

It was next contended that, as the decree had become satisfied by payment of 
money into Court on 24th July, 1947, in accordance with the order in C.M.P. No. 
3112 of 1947, there would be no jurisdiction to amend the decree. The argument 
was based upon the provisions of section 16 of Act XXIII of 1948. That enacts. 
that the amendments made by that Act (which had been incorporated in the main 
Act (Act IV of 1938)) would apply to three categories of cases mentioned therein 

There is a Proviso to the section which runs thus:— ` 


. Provided that no creditor shall be required to refund any sum which has been paid to or 
realised by him, before the commencement of this Act.” 


“a. (1939) 1 M.L.J. 329 : I.L.R. (1939) Mad. (1955) 1 M.LJ. 1. 
20. 


3 
.. i 4. (1941) 2 M.L.J. 964. 
s (1940) 2 M.L.J. 5131: I.L.R. (1941) Mad. 3 (1942) 2 M.L.J. 599. 
53. 


(1944) 2 M.L.J. 338. 
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The contention on behalf of the appellant was that the amount deposited in 
pursuance of the order in C.M.P. No. 3112 of 1947 should be deemed to be money 
paid under Order 21, rule 1, Civil Procedure Code, and when it was paid into 
Court, there was a pro tanto satisfacation of the decree which would attract the pro- 
visions of the Proviso to section 16. Order 21, rule.1, prescribes the modes of 
paying the money under a decree, and states that all money payable under a decree 
shall be paid into the Court whose duty is to execute the decree or out of Court to: 
the decree-holder or otherwise as the Court which made the decreedirects. Sub- 
rule (2) of the provision directs that notice of such payment shall be given to the 
decree-holder, It is conceded that no such notice was given in the present case. 


The learned advocate for the appellant relied upon the decision in Tata Iron 
and Steel Company v. Baidyanath1, where it was held that a payment into Court in satis- 
faction of the decree created a valid discharge of the judgment-debt, and that the 
omission to give a notice required by Order 21, rule 1, sub-rule.(2), could not affect 
the discharge. The question in the present case is not whether the payment was 
invalid or valid in the absence of a notice under Order 21, rule 1(2), but whether 
the payment of the decree-amount on 24th July, 194.7, in pursuance of the order in 
C.M.P. No. 3112 of 1947 would at all amount to a payment under Order 21, rule 
1, as the amount could not be said to have been ‘paid voluntarily or unconditionally. 
The payments under Order 30, rule 1, are payments which should be uncon- 
ditional in their nature. Under the order in C.M.P. No. 3112 of 1947 there was 
an impediment or a restriction against the decree-holder obtaining the money when 
-depcsited in terms of the order. The payment into Court being conditional can- 
not be held to be one coming under Order a1, rule 1, Civil Procedure Code. In 
Sheo Gholum Sahoo v. Rahut Hussein?, a sum of money was paid into Court on behalf 
of the judgment-debtor in lieu of security for the purpose of setting aside a sale in 
execution of a decree pending an appeal against an order directing sale. That 
appeal ultimately failed: It was held that neither the depositor nor the judgment- 
debtor could claim to have such deposit refunded.. The learned Judges held that 
so far as the money was concerned when the appeal was dismissed, it must be taken 
to have been transferred to the credit of the decree-holder. 


In Ramayya Aiyer v. Gopalier®, there was an order for the arrest of the defendant 
before judgment. To obviate the arrest a sum of money was deposited into Court. 
It was held that the money which was paid into Court to the general credit of the 
‘action, was charged with a lien in favour of the plaintiff on the latter obtaining a 
decree in his favour, and that the judgment-debtor’s representative would have 
rights only subject to the claims of the plaintiff. 


The two cases referred to above were concerned with the attempts on the part 
of the judgment-debtor or his representative to take away monies déposited for the 
benefit of the decree-holder or the plaintiff. It was held that during the pendency 
of the proceedings or action there was a lien or charge in favour of that person and 
on his succeeding in the proceedings in Court, the amount stood transferred to his . 
credit. Another aspect of the matter is involved in ‘the present case, that is, when 
does the decree-holder-become absolutely entitled to the monies ? His title would 
commence only when the judgment-debtor’s title ends, that is on the termination 
of the proceedings in his favour. : 

Where money is deposited under an order of Court, the terms .of. the. deposit 
would be governed by the order. If, for example, an order grants only a time for 
deposit with no other restriction, the deposit made would go in satisfaction of the 
decree. If, on the other hand, the order imposes a condition on the decree-holder 
drawing the money like furnishing of security, there would be an impediment to 
the satisfaction of the decree. The mere fact that the decree-holder furnished security 
-would not affect the question as by the order of the Court it could be: deemed to have 
been made only provisionally subject to the result of the pending préceedings. The 


) LL.R. 2 Pat. 754. 3. (1918) 35 M.L.J. 355: LL.R. 41 Mad. 
) LL.R. 4 Cal. 6. 1053. : $ j 
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-principle of the decision in Sheo Gholam Sahoo v. Rahut Hussein}, and Ramayya Aiyer 
v. Gopalier?, will, however, apply to these cases and if the proceedings terminate in 
favour of the decree-holder, the monies would stand transferred to him on the date 
thereof. The conditions imposed by the order would then cease. 


In the present case, when the money was deposited on goth August, 1947, it was 
‘done in pursuance of the order in C.M.P. No. 3112 of 1947. That order placed a 
restriction on the appellant drawing the money. That could not be held to be a 
‘deposit under Order 21, rule 1, Civil Procedure Code, but one under the order of 
the Court. The money deposited could be deemed to be a payment to or a reali- 
‘sation on behalf of the appellant only on 14th September, 1951, when the appeal 
was disposed of. By that time the Act XXIII of 1948 had come into force, and there- 
fore the Proviso to section 16 of that Act would not apply to the case. . It follows 
that the money which was paid by the respondent into Court was realised by the 
appellant only after the commencement of the Act, and that the Proviso to section 
16 would not apply to such a case. 


It was next contended on behalf of the appellant that the provisions of section 

` 19 (2) of the Act would not apply to the instant case, as the decree was not one for 

the repayment of a debt payable before Act IV of 1938 came into force. Section 

1g (2) states that the’ provisions of sub-section (1) shall also apply to cases where 

after the commencementof the Act a Court has passed a decree for the repayment 
of a debt payable at such commencement. ` 


In Govindaswami Goundar v. Ramaswami Goundar®, it was held that the expression 
“ payable at such commencement’ would mean payable at the commencement of 
Act IV of 1938, that is 22nd March, 1938. 


The question for consideration would then be whether the debt in respect of 
which the decree had been passed in the instant case was one payable at such com- 
mencement, that is, at the commencement of Act IV of 1938. 


The term ‘debt’ has been defined in section 3 (iii) as meaning “any liability in 
cash or kind, whether secured or unsecured, due from an agriculturist, whether 
payable under a decree or order of a Civil or Revenue Court or otherwise, but does 
not include rent....... > Under the definition a debt is one which is due from 
an agriculturist. . 

The learned advocate for the respondent contended that the debt which was 
payable in future would be a debt that would be due and in support of that proposi- 
tion cited Banchharam Majumdar v. Adyanath Bhattacharjee*, where it was held that a. 
‘sum of money which was certainly and in all events payable was a debt, without 
regard to the fact whether it was payable then or ata future time. That may be 
so. But the question in the present case is whether the debt was one which would come 
within the provision of section 19 (2) of the Act. Section 19 (2) restricts the power of 
amendment by the Court, to a case where the debt was payable ‘before the 
‘commencement of the Act. 

We have already referred to the fact that in the present case the decree was 
passed on the basis of a deposit made by the appellant’s father with the respondent’s 
father, and that the demand for the return of the money was made on and October, 
1944. Ifthe debt became payable only on demand, it would follow that there 
was no decree in respect of a debt payable at the commencement of Act IV of 1938. 
To such a case the provisions of section 19 (2) would not in terms apply. It becomes, 
therefore, relevant to consider the nature of a deposit and when it becomes payable. 

The receipt of an amount by a banker constitutes him a debtor to the depositor 
and the money deposited would be payable as.a debt either on demand or on the 
conditions stipulated between the parties. 

In Sheldon on ‘ The Practice and Law of Banking” 6th Edition, at page-2er, 
it is stated thus : : 


1. (1878) LL.R. 4 Cal. 6. g. (1958) 2 M.L.J. 185. 
2. (1918) 35 M.L.J. 355 : LL.R. 41 Mad. 1053. 4. (1909) I.L.R. 36 Cal. 936. 
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“When a customer pays in money on deposit, the money cannot be considered as a fund held by 
whe banker in trust for the customer. It is merely a loan to the banker and the customer is entitled 
to no more than the repayment of an equivalent sum at the time which the agreement between the 
‘two parties specifies.” z z 


-A deposit is generally agreed to be paid either (¿) on demand, or (2), on notice 
of a.stipulated period or (di) after a fixed period., There is no doubt that in the 
last of the cases mentioned above the money would not become payable except after 
the stipulated period. It is contended for the respondent that in the first two cases 
-demand would not be a condition precedent for claiming the money payable as the 
-words ‘ payable on demand ’ should be interpreted as meaning payable immediately. 
“We cannot agree with that contention. 


? In Mohammad Akbarkhan v. Attarsingh!, Lord Atkin observed that a demand by 
-a depositor would be the normal condition of the obligation of the depositee to 
repay. His Lordship stated further : i 


“ Was this then a loan or was it a deposit payable on demand? It should be remembered 
that the two terms are not mutually{exclusive. A deposit of money is not confined to a bailment 
-of specific currency to be returned in specie. As in the case of a deposit with a banker it does 
not necessarily involve the creation of a trust, but may involve only the creation of the relation 
-of debtor and creditor, a loan under conditions. The distinction which is perhaps the most 
-obvious is that the deposit not for a fixed terms does not seem to impose an immediate obligation 
on the depositee to seek out the depositor and repay him. He is to keep the money till asked for 
it. A demand by the depositor would therefore seem to be a normal condition of the obligation 
-of the depositee to'repay *. .- ; 

In Ramaswami Chetti v. Manickam Chetii®, it was held that the right to sue in a 
case of deposit did not accrue till there was a demand and a refusal. The obli- 
-gation of a debtor in regard to a deposit has been considered by the Privy Council 
in Suleman Haji Ahmed Umer v. Abdulla Haji Rahimtulla®, where it was held that the 
‘test to decide whether the transaction was a loan or deposit, was to ascertain whether 
‘on the admitted facts there was an obligation on the part of the debtor to seek out 
the creditor and repay him, or whether he was to keep the money till the creditor 
applied for, and whether in a case there was no duty on the part of the debtor to 
seek out his creditor and repay him but only to do so if and when the creditor re- 
-quested the payment, the case was one of a deposit. It would follow that there 
would be no obligation on the part of the depositee to pay the money to the depositor 
unless the terms of the contract of deposit were fulfilled, and in a case of deposit 
payable on demand unless a demand had seen made. 


It was contended on behalf of the respondent that, although the money was 
-payable under the deposit only on demand, there was no prohibition on the depositee 
from paying the money at any time he chose, and that as the amount so deposited 
could have been paid by the depositee at any time, it should be held that the money 
was one that was payable to him immediately after the deposit was made. He con- 
‘tended that the words ‘ payable before the commencement of the Act’ occurring 
in section 19 (2) of the Act would mean money that could have been paid at the 
‘option of the debtor. That is not correct. The word ‘ payable’ in that section 
would indicate money which ‘the debtor was liable or obliged to pay. A mere op- 
tion in the banker or debtor to pay cannot render the amount as one ‘payable.’ 


It was then contended that in case of a deposit which was payable on demand, 
no actual demand was necessary as the Courts have entertained suits without the 
-formality of demand or proceeded to attach or issue garnishee orders in respect.of 
«deposits in the hands of the depositees at the instance of a creditor of the. depositor, 
In support of the contention reference was made to the decision in Guntur Narasimham 
-v. Nyapatt Narayana Rao Garut, where Venkatasubba Rao, J., observed that the 
-making of the demand was entirely dependent upon the volition of the plaintiff 
-and the period of limitation may be indefinitely prolonged, and a suit might be 


1. (1936) 71 M.L.J. 712 : LLR. 17 Lah. 557 (P.C.). 3. (1940) M.W.N. 1000. 
2. (1938) 1 M.L.J. 56. 4. (1925) 92 I.G. 405. 
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instituted without even a demand being made, in which case no question of limitation 
would arise, and the filing of the suit would itself amount to a demand. In Allah Ditta 
v. Sadhu Skah}, it was held that in regard to a deposit, even if no demand was made, 
the plaintiff should not be non-suited in the absence of any demand as the bringing- 
:of the suit would itself constitute a demand. In our opinion, these decisions can- 
not and do-not support the proposition contended for, namely, that money in res- 
pect of the deposit would become “ payable ” without a demand. They only state 
the proposition that where a suit had been filed the plaint in the suit could be deemed. 
to be a demand, thus emphasising the necessity of a.demand in respect of money 
due in regard to a deposit. f 


Deposits standing to the credit of a debtor could be attached in execution and. 
the issue of a garnishee order would depend on the terms on which the deposit 
was held. . That would depend on the debt being due or accruing due. A deposit 
payable on demand, on notice for a fixed period which had been given or one re-- 
payable at a future date would be attachable. ' 


In Joachimson v. Swiss Bank Corporation®, it was held that the service of a garnishee 
order nisi was equivalent to a demand. In Jagannath v. Ram Dulari®, it was held 
that the word ‘ demand ’ when used in connection with a deposit really meant what 
it stated, that is, that the deposit was to be paid only when demanded. A demand 
would, therefore, be essential to make a deposit payable on demand “ payable ”. 
Therefore, in the absence of a demand the debt could not be held to be payable. 
There is little doubt on the facts of the case that the money entrusted to the respon-. 
dent’s father was a deposit with a banker, which was not made payable until there was 
a demand -therefor. It follows that it became payable on and October, 1944. 
The provisions of section 19 (2) would not,. in our opinion, apply to such a case.’ 
The decree in respect of such a transaction would not be liable to be scaled down. 


The result is that the order allowing an amendment of the decree under sec-- 
tion 19 (2) cannot be justified and it is set aside. The appeal is allowed with costs.. 


P.R.N. —— Appeal allowed; Order set aside.. 
HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SoMASUNDARAM. AND MR. Justice RAMASWAMI. - 
Kamaraj Goundar and others , i .. Appellants*. 


Penal Code (Act XLV of 1860), section 34—Scope—Acts by several persons in furtherance of common- 
intention—Liability—Criminal trial—lIdentification parades—Evidentiary value—Parades—How ‘to be conducted. 


Section 34 of the Penal Code requires that there must be a general intention shared by all 
the persons concerned in the offence, that is to say, when several persons unite with a common purpose 
to do any criminal offence, all those who assist in the a¢complishment of the object would be equally 
guilty. Therefore the foundation of the constructive liability is the common intention animating 
the accused to the doing of the criminal act and the doing of such act in furtherance of such intention, 


Precautions to be observed in and evidentiary value of identification parades discussed. 


Appeals against the Judgment of the Additional Sessions Judge of the Court of 
Session of the Madurai Division, in Case No. 151 of the Calendar for 1958. 


_ K. V. Sankaran and S. Mohan Kumaramangalam, for Appellants. 
The Public Prosecutor (P. S. Kailasam) for the State. 
The Court delivered the following 


JupcMENT.—These are connected appeals preferred against the convictions and. 
sentences by the learned Sessions Judge of Madurai Division, in Sessions Case No. 151 
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. The facts are: P.W. 4 is the wife of accused 1 and the sister of P.W. 5, 
the husband of P.W. 3. P.W. 4 and accused 1 lived as husband and wife for six 
months or one year in P.W. 5’s house eking out their livelihood as agricultural 
labourers. This married life proved unhappy. They separated. Accused 1 went 
back to his village and P.W. 4 continued to live with P.W. 5. There was a subse- 
‘quent Panchayat to reconcile the couple and this failed. ; l 


On Friday, 1oth May, 1957, at about 11 A.M. accused 1 accompanied by accused 
‘2 and 3 came to P.W. 5’s place and in the presence of P.W. 6 wanted P.W. 5 to send 
back P.W. 4 with accused. P.W. 5 promised to do so after the inauspicious days 
{Dog Days) were over. Accused 2 insisted on P.W. 5 sending P.W. 4 with accused 
1 forthwith. P.W. 6 interceded and advised that it would be more proper if the 
parents-in-law of P.W. 4 came and took P.W. 4 to the village of accused 1. Accused 
I to 3 left the place. ` 


This tragic occurrence took place on the night of roth May, 1957. P.W. 5 had 
left his house to attend Veerapandi Mariamman festival. His wife P.W. 3, and his 
sister P.W. 4 remained'in the house. At about g p.m. P.W. 4 alone was inside P.W. 5’s 
house. P.W. 3 was standing at the threshold of the opposite door neighbour P.W. 7. 
‘Then P.W. 3 noticed accused 1 to 3 entering P.W. 5’s house. Then she heard the 
cries of P.W. 4 that they were attempting to stab her. P.W. 3 raised an alarm. 
Accused 1 to 3 rushed out of P.W. 5’s house.. P.W. 1, the next door neighbour, 
who was taking his food in his house, came out on hearing the cries of P.Ws. 3 and 4 
and noticed accused 1 to 3 running away from P.W. 5’s house armed with knives in 
single file. P.W. 1 chased and caught hold of accused 3 who apparently lagged 
behind the others. Accused 3 freed himself by stabbing P.W. 1 on his right wrist. 
P.W. 1 cried out. P.W. 2 attracted by the cries of P.W. 1, while he was returning 
from a betel-nut shop, tried to stop accused 2. Accused 2 stabbed P.W. 2 and made 
good his escape. P.W. 2 sustained a bleeding injury on his right thumb and a 
scratch on his left thigh. P.W. 2's shirt M. O. 3 and dhoti M. O. 4 were got torn 
in his vain attempt to restrain accused 2. Then Bapuchami the deceased, a resident 
of the same street, who had also been attracted by these cries came there and attempt- 
ed to stop accused 1 by catching hold of his legs from behind. Accused 1 stabbed 
Bapuchami repeatedly on his back with a knife. Accused 2 and 3 are also stated to 
have stabbed Bapuchami on his back in turn. Bapuchami let go the legs of accused 
1 and fell down. The accused made good their escape with their weapons, Then as 
to what happened, the following is the summary of the evidence. 


P.Ws. 1 and 2 went near Bapuchami. A crowd gathered. P.Ws. 7 and 10 who 
came there questioned Bapuchami separately and the latter told them that accused 
1 and his two men had stabbed him and run away. P.W. 10 questioned P.Ws. 1 and 
2 also. As Bapuchami had by then become dazed and weak, P.W. to recorded a 
statement Exhibit P-1 from P.W. 1. Thereafter P.Ws. 1 and 10 went and reported 
the occurrence to the village Munsif at Odaipatti, a mile away. The Village Munsif 
P.W. 11 received Exhibit P-1 from P.Ws. 1 and 10 at r1 p.m. He ascertained from 
them that Exhibit P-1 had been written by P.W. 10 to the dictation of P. W. 1. He 
asked P.W. 10 to make an endorsement to that effect on Exhibit P-1, Then 
accompanied by his Talayari and P.Ws. 1 and.1o, P.W. 11 came to the scene. The 
three injured persons, viz., P.Ws. 1 and 2 and Bapuchami, were taken to the Chinna- 
manur Police Station by the Talayari who handed over P.W. 1’s statement Exhibit P-1 
and the Village Munsif’s report to the Head Constable P.W. 14. After a case was 
registered, the injured persons were sent to the hospital where the. doctor examined 
them and issued the wound certificates Exhibits P-22 to P-24. On P.W. 1 there 
were two incised wounds on his right wrist, while on P.W. 2 there was one incised 
wound on his right thumb. On Bapuchami there were five. incised wounds on the 
back. P.W. 16, the Sub-Inspector of Police, Chinnamanur, came to the. hospital 
at 3-15 A.M. and took up investigation. He examined Bapuchami and P.Ws. 1 
and 2. The statement of Bapuchami recorded by the Sub-Inspector is Exhibit 
P-20. As the condition of Bapuchami was serious, the Police, at-the.suggestion of 
the doctor, sent for the local Sub-Registrar, P.W..9, who recorded the statement 
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Exhibit P-11 from Bapuchami at 4-40 a.m. Thereafter Bapuchami was sent along 
with the Constable P.W. 13 to the Uthamapalayam Hospital for further treatment.. 
On the way, about two furlongs from Chinnamanur, Bapuchami died. . 


On the local doctor informing P.W. 16 of Bapuchami’s death, the latter went 
to the spot on the road-side and held inquest. The dead body was then sent through 
P.W. 13 to the Uthamapalayam Hospital where P.W. 17, the Medical Officer, con- 
ducted autopsy. He found five stab injuries on the back of the deceased which had 
injured the left lung, left diaphragm and left kidney, and had brought about. 
death on account of shock and haemorrhage. 


In the course of the investigation P.W. 16 made enquiries in the village of accused. 
1 and on goth July, 1957, the description of accused 2.and 3, who were not known. 
to the P.Ws. before and who are the ‘residents of another village, Kanjampatti,. 
were ascertained and they were looked for. They were absconding. Accused 1 
surrendered before the District Magistrate, Madurai, on 26th July, 1957. Accused 2- 
was arrested by P.W. 15 near Narayanathevanpatti on 2nd August, 1958 and accused. 
3 was arrested by P.W..15 at Solaivanpatti on 25th August, 1958. 


Inasmuch as accused 2 and 3 were not known to the P.Ws. before, identification: 
parades were held by the Sub-Magistrate of Periakulam, P.W. 8, at which P.Ws. 1 
to 3, 5 and 6 identified accused 2 and 3. The final charge-sheet against the three 
accused was filed on 6th September, 1958, about 16 months after the occurrence. 


The case for the accused was as follows: Accused 1 stated that he and his 
wife, Kamuthayee, have been continuously living together only in Nagalapuram 
and that the prosecution case concocted by P.W. 5 was false. Accused 2 and 3, 
denied knowledge of the. occurrence. 


No witnesses were examined on behalf of the accused. 


The learned Sessions Judge found all the three accused guilty under section 302 
read with section 34, Indian Penal Code and sentenced them to imprisonment for 
life. He also convicted accused 2 and 3 under section 324, Indian Penal Code and 
sentenced them to rigorous imprisonment for six months each, which sentences were 
made to merge with the imprisonment for life. 


On a review of the entire circumstances of the case, we have come to the con- 
clusion that the prosecution has affirmatively and satisfactorily proved the case 
against accused 1 under section 302, Indian Penal Code and that the prosecution. 
has not brought home the offences for which accused 2 and 3 have been convicted,. 
to them beyond reasonable doubt. We shall set out our reasons in two parts. 


Accused 1 had a motive to commit the offence, because when he was running 
away after creating the galaita in the house of P.W. 5, he has been caught hold of 
by the deceased and in order. to free himself he has repeatedly stabbed the deceased 
on his back and succeeded in freeing himself. Otherwise, he had no motive to. 
commit the offence, since Bapuchami was a stranger so far as accused 1’s quarrel 
with his wife, and which was the reason for accused 1 coming to the house of P.W. 
5 that night, was concerned. The stabbing of the deceased by accused 1 has been 
witnessed by P.Ws. 1, 2, 6, 7 and 10. P.Ws. 1 and 2 are independent, disinterested 
witnesses who are not related to or otherwise interested in either party. P.W. 3. 
saw-accused 1 running away armed with a knife. The deceased Bapuchami within 
a few minutes after the occurrence had told P.Ws. 7 and 10 that it was accused 1 
who stabbed him. P.W. 1 in his report Exhibit P-1 has mentioned this accused 1 
by name as the assailant of Bapuchami, Bapuchami himself has mentioned in his. , 
dying declarations Exhibits P-20 and P-11 that accused 1 stabbed him. Accused 1 
is not a stranger to Bapuchami. He is the husband of P.W. 4 and the brother-in- 
law of P.W. 5. As such he is known to the villagers. There is no motive for Bapu- 
chami to falsely implicate accused 1. Accused 1 immediately after the commission 
of the offence was absconding. He surrendered before the District Magistrate of 
Madurai, on 26th July, 1957. The net result of this analysis is that the learned 
Sessions Judge was fully justified in. holding, so far as accused 1 is concerned, that 
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there is sufficient and in fact overwhelming evidence, disinterested and impartial, 
to establish that it was he (accused) who stabbed repeatedly Bapuchami on his back.. 


The learned advocate Mr. Kumaramangalam urged that when three persons 
have participated in the stabbing of Bapuchami and it cannot be said that it was 
the stab of accused 1 which caused the fatal injury, he (accused 1) could not be con-- 
victed for an offence under section 302, Indian Penal Code, but only for the lesser- 
offence under section 324. or 326, Indian Penal Code. We are unable to accept 
this contention for two reasons. This is not a case like Pandurang v. State of Hyderabad?. 
In that case five persons were alleged to have attacked the deceased with lethal wea-- 
pons like axes and sticks, One Tukia struck the deceased on the cheek and 
the medical evidence showed that the blow could have caused the death. Another 
accused Pandurang hit the deceased on the head which resulted in two injuries. 
The medical opinion in regard to those injuries was that they would not have re-- 
sulted in the death. After those blows were inflicted, the deceased fell down and 
one Bhilia hit the deceased on the neck which resulted in his death. The Supreme: 
Court held that Bhilia was guilty of murder under section 302, Indian Penal Code. 
As regards Tukia they took the view that the injury inflicted by him on the cheek 
was a fatal one, and convicted him under section 302, Indian Penal Code. In Pandu-. 
rang’s caset a constructive liability was sought to be fastened for the offence of murder- 
but that was negatived. But in the instant case the facts are different. The evidence 
clearly shows that even before accused 2 and 3 ran up to Bapuchami, accused 1 had 
stabbed 2 or 3 times on the back of the deceased. The evidence is that it was a bright 
moonlight night. The witnesses who saw the stabbing were at close quarters. The 
evidence of the doctor shows that this stabbing must have brought about internal 
injuries and that all the internal injuries could have been caused by a single stab if” 
the blade of the knife was long enough and the cut sufficiently forcible and that the 
injuries could have been caused even if the victim had been standing, as it happened. 
when. accused 1 stabbed Bapuchami. Therefore, on the short ground that the re- 
peated stabbing on the back of the deceased by accused 1 could alone account for 
the fatal termination, accused 1 would be plainly guilty of the offence of murder- 
without invoking section 34, Indian Penal Code. 


The question then arises as to the scope of section 34, Indian Penal Code, in. 
a case of this nature. Section 34, Indian Penal Code, runs as follows :— 


“ When a criminal act is done by several persons in furtherance of the common intention of all,. 
each of such persons is liable for the act in the same manner as if it were done by him alone.” 


This section requires that there must be general intention shared by all the 
persons concerned in the offence, that is to say, when several persons unite with a 
common. purpose to do any criminal offence, all those who assist in the accomplish-- 
ment of the object would be equally guilty. Therefore, the foundation of the cons-- 
tructive liability is the common intention animating the accused to the doing of the- 
criminal act, and the doing of such act in furtherance of such intention. It follows 
therefore, that common intention is an intention to commit a crime actually com-- 
mitted and every one of the accused should have participated in that intention. In. 
Barendra Kumar Gosh v. Emperor®, Lord Sumner stated at page 211 thus: 

“ Section 34 deals with the doing of separate acts, similar or diverse, by several persons; if all 
are done in furtherance of a common intention, each person is liable for the result of them all, as if he- 


had done them himself, for ‘ that act’ and ‘ the act’ in the latter part of the section must include the 
whole action covered by ‘ a criminal act ° in the first part, because they refer to it.” 


The Privy Council pointed out that the object of the section was to punish parti-- 
cipants by making one man answerable for what another did, provided what was. 
done in furtherance of a common intention, and observed thus at page 217: 


“ In other words, ‘a criminal act ° means that unity of criminal behaviour, which results in 


some thing, for which an individual would be punishable, if it were all done by himself alone, that: 
| is, in a criminal offence.” 





1. (1955) 5.C.J. 106 : (1955) 1 S.G.R. 1083 : 2. (1924) 48 M.L.J. 543: L.R. 52 LA. 40 = 
A.LR. 1955 S.C. 216. LLR. 52 Gal. 197 (P.G). Seana 
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It is therefore clear that there would be no liability by reason of section 34 except 
in a case where there was a common intention to commit the particular offence 
which resulted. A similar intention would not be enough to bring the case within 
the meaning of the section, Suppose several persons, each acting independently 
‘of the others, intend to commit a crime and all of them choose the same moment 
and commit the crime which each of them intended separately. There would be 
no common intention in such a case. Each of them would be liable for his act, but 
not vicariously for the act of another or other. ‘To constitute a common intention, . 
A community of intention is necessary. In Mahbub Shah v. The King Emperor}, the 
Privy Council laid down that section 34 enacted a principle of joint liability in the 
doing of a criminal act, that the essence of that liability was to be found in the exis- 
tence of a common intention animating the accused leading to the doing of criminal 
act in furtherance of such intention and that to invoke the aid of section 34 
‘successfully, it must be shown that the criminal act complained against was done by 
one of the accused persons in furtherance of the common intention of all. On that 
principle it was held that common intention within the meaning of the section 
implied a pre-arranged plan and to convict the accused of an offence, it should be 
proved that the criminal act was done in concert and pursuant to the pre-arranged 
plan. Their Lordships of the Privy Gouncil held that the inference of common 
intention should never be reached unless it was a necessary inference from the 
circumstances of the case. The Privy Council, however, pointed out that although 
it might be difficult or if not impossible to procure direct evidence to prove the 
intention of an individual, and in most cases it had to be inferred from his act or 
conduct or other relevant circumstances of the case, the inference of , common 
intention within the meaning of section 34, Indian Penal Code, should never be 
reached unless it was a necessary inference deducible from the circumstances. 
‘Mr. Kumaramangalam, ‘the learned advocate for the accused, put before us an 
appropriate illustration in regard to this matter. He instanced the case of two 
persons inflicting without pre-concert, at the same time, injuries on a person, the 
injury inflicted by one of whom being simple and the injury inflicted by the other 
resulting in the death of the person. There is no doubt that in such a case the inten- 
tions are different and the first of them could not be charged with the constructive 
liability for the murder, and he would be guilty of causing only simple hurt, 
while the other accused would be guilty of the offence of murder. If, however, 
in that illustration there was a pre-arranged plan to kill the person, the fact that 
‘the first of them inflicted only a simple injury would make no difference in the 
guilt between the first and second accused. The second would be guilty of murder, 
‘while the first will be constructively liable for the act of the second. In Pandurang 
-v. State of Hyderabad?. Bose, J., summarised the position thus : ; 
Now in the case of section 34 we think it is well established that a common intention pre” 
‘supposes prior concert. It requires a pre-arranged plan because before a man can be vicariously 
convicted for the criminal act of another, the act must have been done in furtherance of common 
intention of all of them, Mahbub Shah v. Emperor!. Accordingly, there must have been a prior meeting 
_of minds, several persons can simultaneously attack a man and each can have the same intention 
namely, the intention to kill and each can individually inflict a separate fatal blow and yet none 
-would have common intention required by the section, because there was no prior meeting of minds 
to form a pre-arranged plan. In a case like that, each would be individually liable for whatever 
injury he caused but none could be vicariously convicted for the act of any of the others ; and if the 
prosecution cannot prove that his separate blow was a fatal one he cannot be convicted of the murder 
“however clearly an intention to kill could be proved in his case: Barendra Kumar Gosh v. Emperor? and 
Mahbub Shah v. King Emperor. As their Lordships say in the latter case, ‘ the partition which divides 
their bounds is often very thin, nevertheless the distinction is real and substantial, and if overlooked 
will result in miscarriage of justice.” _ : 
Bearing these principles in mind if we examine the facts of this case, there can- 
not be the slightest doubt that this accused 1 as well as two other ‘persons who had 
-come armed to commit an offence in the house of P. W. 5 were surprised in the 


a 





1. (1945) 2 M.LJ. 144: L.R. 72 LA. 148: A.LR. 1955 S.C. 216. i 
LL.R. (1945) Kar: 210 : “AcI.R. 1945 P.C. 118 3. (1924) 48 M.L.J. 543: LLR. 52 Cal. 
zat pp- 120, 121. ses 7 = c 197 : L.R. 52 LA. 40 (P.C.). X . 
2. (1955) S.C.J. 106%.(1955),1 S.G.R. 1083 : 
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‘attack and had to break out and make good their escape. They were sought to be 
prevented by a number of persons:and there has been a meeting of the minds of 
all these three persons together to the extent of doing away with the persons restrain- 
ing them and effect their escape at all costs. That is why when'accused 1 had 
‘stabbed Bapuchami repeatedly on the back and had riot completely. succeeded in 
freeing- himself, the other two persons joined accused 1 and contributed their own 
‘stabbings which resulted in Bapuchami let go accused 1. All the three made good 
‘their escape with their weapons and remained at liberty for some time. Therefore, 
“this accused 1 would also be guilty under section 302 read with section 34, Indian 
Penal Code. His conviction is correct and the sentence is appropriate. Both are 
‘confirmed and the appeal of accused 1, C.A. No. 81 of 1959, is dismissed. 


; In.regard to accused 2 and 3, the evidence. against them is identification by 
P.Ws. 1 to’ 3, 5 and 6 and their pointing out these accused as two of the three cul- 
prits at the identification parade held by P.W. 8 on 6th-August; 1958. 


Identification (Latin : dem, the same) means the process of establishing the 
identity of a person, or, in other words, the determination of his individuality, by 
proving that he is the man he purports to be, or, if he is pretending to be some 
sone else, the man he really is, or in case of dispute, that he is the man he is alleged 
‘to be. ee aer j 


The evaluation of identification evidence is perhaps one of the most difficult 
problems ‘which confront a Judge when we remember the extent of human fallibility 
-and the fragility of memory and the tricks played by. our senses. It can cause us 
no surprise that in England ahd America it, has been found that the major sources 
-of miscarriage of justice are due to wrong identification. Dwight Mccarty’s 
.American.Classic, Psychology for the Lawyer: (New York Prenlice Hall In C. 1929) 
in Chapter VII, p. 2051 foll.) and Prof. Glanville Willams in Proof of Guilt (Hamlyn 
Lectures) at page 83 and foll., “identification, evidence ” have expounded the 
‘manifold ‘inaccuracies of recall.. Therefore identification evidence ‘should be 
-examined with great care. . 


_ In ¢riniinal cases identification parades have to’ be held to establish the iden- 
‘tity of the’ culprit. ` Identification parades are held not for the purpose of giving 
defence advocates material to work upon, but in order to satisfy investigating officers 
vof the bona fides of the P.Ws. and that they are on the right track. - (State v. Ghulam’). 


The result of the identification parade conducted at the stage of investigation 
is not.a.piece of substantive evidence and cannot be the basis of a coiivictiori by 
itself. Theé-evidénce against the accused must be the evidence given by the identi- 
-fying witness in the witness-box. It, however, provides a very good piece of cor- 
-roborative evidence and greatly enhances the credibility of the. evidence of identi- 
„fication given in Court. In fact, mere evidence of identification in Court in the 
absence of a prior identification test is of very little consequencés. The miere fact 
:that a person is in the dock as an accused is likely to influence the mind of a witness 
.and make him think that the person in the dock is the person he had seen com- 
-mitting the crime and thus reduce the evidentiary value of the identification evi-- 
«dence given in Court: Shiam Lal v. Rex*; (See also Prof. Glanville Williams ‘Proof of 
Guilt’ supra). > Although the accused may haye no right to claim an identification 
„parade, if the prosecution turns down his request for identification, it runs the risk 
sof the’ veracity of-the eye-witnesses being challenged on that ground : Lajja Ram v. 
stated. a ‘ > v ia OPGE: : T 
“—~~The whole idea of atest identification-parade is to see if the witness who claims 
‘to have seen the accused at the time of the occurrence can identify him from amongst 
-others without the aid from any other source. If he can, then it becomes more or 
less certain that the evidence of identification as deposed to by the witness is genuine. 
Before the evidence. of identification given in Court can be accepted as sufficient . 








1, ALR. 1951 Al 475~. 2 < 3. (1955) Gr.L.%. 1547. ¢u i ERE 
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to establish the identity of an unknown accused, it is necessary to see that there is. 
some good corroborative evidence in support of the evidence of identification im 
Court. And such corroborative evidence usually comes from the evidence of the 
test'identification where the witness picks up the accused from amongst a number 
of persons with whem he is mixed up. True, the evidence of the witness having 
identified the accused at a test identification parade has no substantive value, but 
is very important corroboration of his testimony in Court: Pravash Kumar v. The 
King!. Thus, in the absence of test identification proceedings the mere ipse dixit 
of the witness that the accused was one of the culprits could not be believed at all :: 
Birey Singh v. State. 

So, where the culprits are unknown to the witnesses but the witnesses say 
in course of their examination by the investigating officer that they would be able- 
to recognise some of the criminals, if shown, a test identification parade of the sus- 
pects ought to be held at the earliest possible opportunity whenever possible ‘before- 
a Magistrate. In Awadh Singh v. The State, it was held that non holding of a test 
identification parade, though may not be a ground to vitiate the trial, is undoubtedly 
a very important feature in considering the credibility of the witnesses on the point 
of identification. 

It need hardly be said that evidence of identification whether of the accused: 
or of the recovered properties, before a Police Officer amounts to a statement within 
the meaning of section 182 of the Code of Criminal Procedure and as such becomes. 
inadmissible in evidence, Ram Krishnan v. State of Bombay*. See also In re Venkata 
Subbiah’, and Santa Singh v. State of Punjab’. ; 

The suspect should be mixed up with a fairly large number of persons of similar- 
status and dress and the witnesses should be called one by one so that identification. 
by one witness may be conducted out of the sight and hearing of other witnesses.. 
The proportion of outsiders to be mixed with the persons to be identified must be: 
sufficiently large to eliminate the chance of the accused being picked up by chance.. 
Where, therefore, six suspects were mixed up with only seven outsiders, it was held. 
that the chances were all in favour of the witnesses picking up the accused in view 

_of their number being almost equal to the number of outsiders and as such the Court 
would not rely much on this sort of an identification parade: Bhagu Ranchhod v.. 
State?. Tt should also be remembered that if too large a number of persons is mixed. 
with the suspects, there might be a danger of putting too much strain on a witness’s. 
ability to pick up a suspect. In such a case he will get easily bewildered. Where- 
the proportion of suspects to under-trials bore the ratio of 5:1, it was held that the- 
identification parade was a fair one: Dal Chand v. State’, Ranjha v. State®, State v.. 
Wahid Bax)®, In Satya Narain v. State, Desai, J., has, however, held that this pro-- 

' portion should at least be 9:1. 

It has been held in a nmuber of cases that the value of a test identification parade- 
is much less if it is held a considerable period after the arrest of the accused : Debi v.. 
State12, Kasim Razvi v. State of Hyderabaa **. So also is the case if the test identification 

held long after the occurrence. Where, therefore, the test identification. 


. parade is € ; a t: 
was held fifteen months after the occurrence, the evidence of identification was- 


looked at with an eye of suspicion. 


« Human memory is fallible. It is sometimes difficult to identify a person not very well known: 
whom one sees with a rather different appearance about fifteen months later after the crime has: 


occurred ”, Davrao Singh v. State*s. 
Test identification parade shovld be arranged early, at any rate, before the 
accused goes on bail : Hazara Singh v. State1®, Ganga Singh v. State1®, In fact Courts. 


1. 52 Cr.L.J. 819. 8. 1953 Cr.L.J. 356. 
2. 1953 Cr.L.J. 1817. g. 1952 Cr.L.J. 15. 
3. 1954 Cr-L.J. 1546. 10. 1953 Cr.L.J. 705. 


(1955) S.C.J. 129: 1955 Cri.L.J. 196 11. 1953 Cr.L.J. 848. 


4: 12, 1953 Cr.L.J. 447- 


5. 1955 Cr.L.J. 1152. 13: 52 CrLL.J, 1123. - 

6. A.LR. 1956 S.C. 526: 1956 Cr.L.J. 930 14- 1952 Cr.L.J. 265. 

S.C.). 15. 52Cr.L.J. 492 ` 
7. 1955 CrL.LJ. 31. : 16. 1956 Cr.L.J. 181. 
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ought to refuse bail if an identification parade is going to be and ought to be held. 
So, not only the test identification parade has to be arranged at the earliest possible 
opportunity but bail will have to be opposed strenuously until the test identification 
parade is finished. : : 


As regards the actual conduct of the identification proceedings, the following 
hints or precautions should be noted or observed : (1) selection for parade of only 
non-suspects of the same religion. (2) Securing of privacy from view at parade. 
(3) Exclusion of every one, especially the Police from the proceedings. (4) Seclusion 
till the completion of the proceedings of each witness finished with from others whose 
evidence has to be taken yet. This precaution should exclude possibility of pre- 
arranged signals like touching the ear, or cough, etc., when the identifying witness 
reaches the culprit in the parade. We may point out here that the value of the identi- 
fication parade is very much depreciated as regards sub-jails where cells are directly 
visible to the public. Secondly, the Police guard may not unoften be privy to sur- 
reptitious identification beforehand of suspects by the witnesses. Thirdly, suspects. 
when being exercised or taken to the latrine or kitchen run the risk of being pointed 
out beforehand to the identifying witnesses. In such cases a searching examination 
of the identifying witnesses as regards the time of their arrival, the place where 
they stayed, their visits to the Police, étc., may prove useful. (5) Changing the 
place or places of persons to be identified at discretion before arrival of each wit- 
ness. (6) Definite information is required in cases where witness admits prior ac- 
quaintance or meeting with any subject he identifies. (7) Recording any well 
founded objection by any suspect to any point in the proceedings. 


In Abdul Munim Khan v. State of Hyderabad+, it has been held that the desirability 
of exercising a most careful scrutiny about identification parades cannot be over- 
emphasised. It is the duty of the Magistrate conducting the test identification 
parade to see that all precautions are taken in the matter of satisfying himself that 
the witnesses had no opportunity to see the accused before. Even the omission to 
observe a minor necessary procedure, at the time of holding the identification parade 
would detract from its value. The proceedings should be conducted in such a way 
as not to leave any room or loophole to create the slightest suspicion in the mind 
of the Court. The Officer, conducting the test identification parade, should, there- 
fore, exercise the utmost scrutiny and vigilance at the time of the test identification 
parade. See also Samsunder Singh v. State. It has been held in Madan Singh v. State”; 


“ If the evidence of identification is satisfactory and leaves no doubt that the witnesses who claim 
to have identified the accused must have done so, there is no reason why conviction should not be 
recorded merely on the strength of that evidence ”. 


Bearing these principles in mind, see the illuminating discussion in Chief Justice 
Munir’s “Principles and Digest of the Law of Evidence,” 1V edn, (1956): ““Evidentiary 
Function of Identification Tests and Evidentiary Value of.Identification Tests” and 
Justice V. B. Raju, 1. c. s., “Evidence Act,” pages 49 to 57. If we examine the 
facts of this case, we find that the evidence of identification cannot be safely made 
the basis for resting the conviction. Accused 2 and 3 were persons unknown to- 
these witnesses before the occurrence. Though. there was bright moonlight, these 
witnesses had the opportunity of seeing these fleeing strangers for a very short time. 
These accused persons also had no distinctive appearances or infirmities which 
would fix their features indelibly upon the minds of these witnesses. The first 
information report and the dying declaration do not contain even a description of 
the two assailants now materialising as accused 2 and 3.’ These accused have 
been absconding and the identification parade had been held practically 15 
months after the date of occurrence. In these circumstances, it would be unsafe- 
to rest the conviction of accused 2 and 3 upon the identification evidence. 





1, 1953 Cr.L.J. 785. 
2. 1953.Cr.L.J. 1452. | 


3e 1953 Cr.L.J. 100. 
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“~ -The net result of this analysis is that the convictions and sentences in regard 
to accused 2 and 3 have got to be set aside and are hereby set aside. They are 
acquitted and set at liberty. -C.A. Nos. 82 and 83 of 1959 are allowed. 


V.S. Conviction of accused 1 confirmed and of 2 and 3 set aside. 


` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


du PRESENT :—MR. JusTicE RAMACHANDRA IYER. 
Muthukumara Padayachi .. Peittioner* 
L v. W 

Sambandam Pillai l .. Respondent. 


-© Madras Cultivating Tenants’ Protection Act (XXV of 1955), section 3 (4) (b)—Ascertainment of arrears 
of rent in kind and direction to pay same to landlord on or before specified date with further order for eviction in 
default—Legality—Duty of Revenue Court—Determination of fair rent—Retrospective effect—If can be given: 


_. Anvorder of the Revenue Court ascertaining the arrears of rent payable by. the tenant in kind 
and directing that, if the tenant failed to pay the same on or before a specified date and to report the 
fact, the next day, eviction would follow, is illegal. The ascertainment of the arrears must bein 
terms of cash and the direction must be to pay into Court and not to the landlord. 

` | A determination of fair rent would hold good for five years after such determination ; it cannot 
be made retrospective. ‘There is no provision in the Act to make it retrospective. 


` “Petition under section 6-B of -Act XXV of 1955 asamended by Act XIV of 
1956 read with section 115 of the Act V of 1908 and section 25 of Act IX of 1887, 
praying the High Court to revise the order of the Revenue Court of Kumba- 
konam, dated 21st February, 1959, made in P. No. 1115 of 1958. 


` K. Raman, for Petitioner. . 
_ T. S. Kuppuswamt Iyer, for Respondent. 
‘The Court made the following _ . 
Orper.—This is a petition to revise the order of the ‘Revenue Court, 


Kumbakonam,.in P.No, 11 15 of 1958, ascertaining the’arrears of rent payable by 
the petitioner-tenant at 137 kalams and 3 marakkals of paddy and 10 bundles of 
straw, and directing that; if the tenant failed to pay the same on or before 6th March, 
1959 and to report the fact by the next day, eviction would follow. The order, 
on the face of it, is wrong. There is no ascertainment, in terms of cash, of the arrears 

the direction has been made for the tenant to pay the landlord 
and not into Court. It has been held in this Court that such a direction is illegal. 
‘The order for eviction cou 


Id not. be sustained on that ground. 


. | But, Mr. K. Raman, learned counsel for the petitioner, has taken another line 
of-attack to the order of the lower Court. Originally, there was a contract of 
lease, Exhibit P-1, in regard to the property, executed by the tenant in favour of the 
landholder on 1st June, 1955- Under that document, a fixed rent was payable. 
The case for the landlord was that the tenant was in arrears for faslis 1366 and 1367 
‘and that about 137 kalams of paddy were due by way of arrears. „The case for 
the tenant was that, although Exhibit P-1 stipulated a fixed rent, the parties subse- 
quently agreed that the lease should be on the basis of a waram system and’ that 
he had delivered over the landlord’s share of the paddy on the threshing floor at 
‘each harvest. This was rejected by the lower Court, and I am of opinion that the 
lower. Court was right .in. doing so. ; , 3 ; 

“> "The next contention of Mr. Raman was that, in 1958, fair rent has been fixed 
at the rate of 67 kalams of paddy in respect of the lands covered by the application 
and that, therefore, the lower Court should retrospectively fix the rent for faslis 1366 
aint 1967 at the'rate of 67 kalams or paddy per year. No provision of Tew has been 

f 195 28th April, 1959. 
* C.R.P. No. 506 of 1959 | PER April 1959 
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referred to me, making the determination of fair rent retrospective. A determination 
of fair rent will hold good for five years after such determination. But, there is no- 
provision in the Act to make it retrospective. The determination of fair rent in 1958 
will be operative only thereafter, and it will not, avail the petitioner in regard to- 
the rent payable by him for faslis 1366 and 1367. In view of the fact.that I have 
found that the order of eviction is-opposed to law, the order of the lower Court will. 
be set aside to that extent. - 


‘The finding that 197 kalams and 3 marakkals of paddy and 10 bundles of straw 
are the arrears due from the petitioner to the respondent is affirmed. But the lower 
Court will proceed to assess the value of that quantity of paddy and the ro bundles. 
of straw and fix a definite time, by which the, amount has to be paid into Court, 
in default of payment of which eviction can be directed. ek ' 


There will be no order as to costs. 
P.R.N. ———~ Petition allowed in part: order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RajAMANNAR,. Chief Justice AND Mr. Justice GANA- 
PATIA PILLAI. 


G. Vasantha Pai .. Petilioner.* 
\ i ae 
Practice—Expunging remarks and observations in judgment—Powers of High Court—Inherent power to 
delete remarks about counsel by Fudge of High Court in judgment—Duty of Court— Judge interfering in cross- 
examination of witness by counsel and putting questions to witness himself exclusively—Prepriety—Privileges and 
duty of counsel—Interference by Court in discharge of duty to client—Propriety. : 


The High Court has undoubted jurisdiction to expunge irrelevant and scandalous remarks 
made by a subordinate Court against a party or his counsel, particularly when they are likley to cause 
damage to the reputation of the aggrieved person. As the supreme Court of revision, the High. Court 
must be deemed to have power to see that Courts below do not unjustly and without: any lawful- 
excuse take away the character of a party or of a witness or of a counsel before it. ; 


+ Panchanan Banerji v. Upendranath Bhattacharji, 1.L.R, 49 All. 255, Public Prosecutor, In re, (1944) 
1M,LJ. 153: IL.R. (1944) Mad. 614, Ramabhadra Naidu v. Subramania Iyer, (1916) 3 L.W. 283 and 


State of Bombay v. Nilkanth, A.LLR. 1954 Bom. 65, referred to. 


The High Court will not, however, invoke its‘inherent power ta expunge from the judgment of 
a Judge of the High Court any remarks or observations. Ajudgmentofa single Judge of the High 
Court, whether it be on the Original Side or on the Appellate Side, in Civil or Criminal proceedings, 
is a judgment of the High Court and a Division Bench or a Fuller bench of the High Court has no 
power to delete passages from the judgment of the High Court delivered by a single Judge. The High 
Court is a Court of record and hence a Division or Fuller Bench can have. no power to direct any 
expunging from the judgment of a single Judge which is a part of the record of the High Court. ..;; 


. The High Court at the same time had no hesitation in the instant case in holding that the 
adverse comments made by the single Judge on the conduct of the defendant’s counsel were wholly un- 
warranted, and counsel was only doing his duty by-his client, and, under the circumstances, that 
was held to be sufficient to clear the reputation of counsel. ` p 


It cannot of course be doubted that a Judge is not entitled but is bound to interfere at ‘any stage 
of the witnesses’ evidence if he feels that it is only by putting questions of his own that he can. properly 
follow and appreciate what the witness is speaking. But such interference should be as infrequent 
as possible when the witness is under cross-examination. Excessive judicial interruption inevitably 
weakens the effectiveness of the cross-examination, for at one and the same time it gives valuable 
time to the witness for thought before answering a difficult question and diverts cross-examining 
counsel from the course which he had intended to pursue and to which it is by no means easy some+ 
times to return. Ifa Judge should himself conduct the examination of ‘witnesses, he so to speak, 
descends into the arena and is liable to have his vision clouded by the dust of the conflict. . 


; Jones v. National Coal Board, (1957) 2 All E.R. 155, Yuill v. Yuill, (1945) -1 All E.R. 183 and Exe. 
parie Lloyd, (1888) Mont. 70, referred to. ` 


The advoctate owes a bundle of duties, duty to his client, duty to his opponent, duty to the Court’ 
duty to the profession and duty to the public and the State. Primarily, his duty is to his client and 
in the discharge of his duty an advocate enjoys several privileges. He needs to be free of all fear in 
the performance of his arduous duties and he must not be hampered: by any fear of offending the 
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‘opposite party or any witness. An advocate cannot be proceeded against civilly or criminally for 
words sata in his office as advocate. ` 


Bipinchandra Jaisinghbat Shah v. Prabhavathi, (1957) S.G.J. 144, 1553 Zamindar of Tuni v. Peda 
eee (1898) 8 M.L.J. 304: I.L.R. 22 Mad. 155 (159), Sullivan v. Norton, (1886) I.L.R. 10 Mad. 
28, Ttruvengada Mudali v. Tripurasundari Ammal, (1926 5i M.L.J. 112: I.L.R. 49 Mad. 728 and 
Munster v. Lamb, L.R. (1883) 11 Q.B.D. 588, referre 


Petition praying that in the circumstances stated therein and in’ the affidavit 
filed therewith the High Court will be pleased to expunge the remarks and- obser- 
vations against the Petitioner, appearing as counsel for the defendant in suit made 
by Subrahmanyam, J., in his judgment in C.S. Nos. 54 and 55 of 1957 and 
O.M.S. No. 9 of 1957, dated 28th October, 1958. 


M. C. Setalwad (Attorney-General) for C. Venugopalachart and D. Padmanabha 
Pai, for the Petitioner. 


V. K. Tiruvenkatachari (Advocate-General) and 
V. C. Gopalaratnam. 


The Order of the Court was made by. 


» Rajamannar, C.F.—These are two applications filed by an advocate of this Court 
to expunge the remarks and observations against him appearing as counsel for the 
defendant in three suits, C.S. Nos. 54 and 55 and O.M.S: No. g of 1957 made by 
Subrahmanyam, J., in his judgment, dated 28th October, 1958, disposing of the 
said three suits. A list of ten passages from the judgment is given as containing 
remarks and observations sought to be expunged. In the above suits the plaintiff 
was Mrs. Leelie Kuriakose and the sole defendant was her husband, Mr. T. N. 
Kuriakose. G.S. Nos. 54 and 55 of 1957 were originally filed in the City Civil Court, 
Madras, but were transferred to this Court on the application of the defendant. 
In C.S. No. 54 of 1957 the wife prayed for separate maintenance from the defen- 
dant on the ground of cruelty and desertion. In C.S. No. 55 of 1957 she prayed for 
recovery of possession of a car, furniture and wedding presents which according to 
her were her exclusive property. In O.M.S. No. 9 of 1957 she prayed for a decree 
for judicial separation and for alimony. The plaintiff is the daughter of Dr. V. 
K. John, a senior advocate of this Court. The defendant was at the time of trial 
Deputy Financial Officer in the Southern Railway. The parties were married on 2nd 
February, 1948. At the time of the marriage the defendant was an Accounts Officer 
in the Bombay, Baroda and Central Indian Railway. The marriage was cele- 
brated at Madras. After the marriage the husband and wife went to the husband’s 
house and stayed for a short time there. Then they left for Bombay where they lived 
till 1950 in which year the defendant was transferred to the Southern Railway 
and posted to Tiruchirapalli. The plaintiff and the defendant were living in the 
Railway Colony in Golden Rock till 1953. Thereafter the defendant was transferred 
to Madras. In Madras, the plaintiff and defendant were living for a short period 
in the Railway Colony at Teynampet and subsequently in a railway bungalow at 
Sterling Road, Nungambakkam. ‘The residence of the plaintiff’s father was three 
furlongs from where they were staying. 


It is common ground that on the 17th January, 1957, the defendant left the 
plaintiff at her father’s house. On the night of 5th February, 1957, the plaintiff 
came to her husband’s house. She was there on the 6th and until the evening of the 
7th. ‘That night both the plaintiff and the defendant spent in the house of one V. 
john, a cousin of the plaintiff. On the 6th of February the plaintiff’s father took - 
her to his house from Mr. V. John’s house. The plaintiff continued to remain there. 
The two suits, C.S. Nes. 54 and 55 were instituted in the City Civil Court, Madras, 
in March, 1957 and O.M.S. No. g of 1957 was instituted on 22nd July, 1957- 


It is not necessary to set out at great length the several allegations made- by 
the wife against her husband: and by the husband against the wife. Suffice it to 
say that the plaintiff accused the defendant of physical and mental cruelty and .des- 
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ertion which were denied by the defendant. The learned Judge, Subrahmanyam, 
J., who tried the three suits together found that the defendant was guilty of acts of 
physical and mental cruelty against the plaintiff and desertion of the plaintiff and 
that she was entitled to a decree for judicial separation and for permanent alimony. 
He granted a decree accordingly fixing alimony at Rs. 420 per mensem. In G.S. 
No. 54 of 1957 the learned Judge passed a decree directing the defendant to pay the 
plaintiff maintenance at Rs.150 per mensem from 8th February, 1957, to I ath August,. 
1957. The subsequent period was covered by the decree in the matrimonial suit. 
In C.S. No. 55 of 1957 the learned Judge passed a decree directing the defendant to 
deliver to the plaintiff possession of the car or in the alternative to pay the plaintiff 
a sum of Rs. 7,000 with interest at six per cent. per annum from the date of the claim. 
He also passed a decree for the return to the plaintiff of her wedding presents but- 
dismissed the claim in so far as it related to the furniture. Appeals from the decrees 
of the learned Judge in the three suits were filed both by the plaintiff and the de- 
fendant, (O.S.A. Nos. 97 and 66 of 1958 and 22 and 23 of 1959). These appeals. 
were heard by us and we have recently delivered judgment in them. We did not. 
accept the findings of the learned Judge as regards physical and mental cruelty and 
desertion. We dismissed. the suit for judicial separation and alimony. We varied. 
the decree in C.S. No. 55 of 1957 in respect of the car and the furniture. g 


In the affidavit filed by the petitioner in support of his two applications he.alleged 
that the learned Judge had made unwarranted and unjustified remarks and obser-. 
vations against him in the conduct of the suits. He submitted that questions were 
put by him to the witnesses on facts in issue and relevant facts which made the facts- 
in issue highly probable or improbable and that under no circumstances did he over- 
step his responsibility as counsel in the case. The questions that were put by him. 
were relevant and were on the instructions of his client. It was his duty to elicit 
answers from the witnesses regarding all the allegations made in the plaint and the 
written statement. At no time was any objection taken to the averments made in 
the written statement in O.M.S. No. 9 of 1957 on the ground that they were 
scandalous or irrelevant. 


The learned : Attorney-General who appeared for the Petitioner-Advocate 
before dealing with the particular remarks and observations to which exception’ 
was taken dealt at the outset with certain larger questions of general importance, 
first on the privileges of the Bar and the important role which an advocate has to 
play in the administration of justice. Next he dwelt on the role of the Judge in the 
conduct of the trial and the limits within which he should exercise his undoubted 
right to examine the witnesses giving evidence before him. ‘The learned Attorney- 
General deplored the attitude of the learned Judge in his approach to the evidence. 
adduced on the many issues and drew our attention to what according to him 
‘was a bias or prejudice in favour of a particular witness. 


In our opinion, we are not directly concerned in these two petitions with one 
aspect of the learned Attorney-General’s arguments, namely, the undue interference 
by the learned Judge with the examination of the witnesses. That has a bearing 
more on the merits of the findings arrived at by the learned Judge on the main 
issues. In the judgment delivered by us in the appeals this is what we said con- 
demning the manner in which the learned Judge took over as it were the conduct 
of the examination of the witnesses. 


Mr. S. Govind Swaminathan, learned counsel for the appellant-defendant, made a grievanc> 
that the learned trial Judge interfered too much with the cross-examination of the defendant’s witnesses 
and himself put too many questions to them at vital junctures, preventing effective cross-examination 
of those witnesses. In mentioning this we should not be understood as commenting upon the con- 
duct of the trial by the learned Judge ; but all the same we find whole pages of the oral evidence 
occupied by questions put by the learned Judge to defendant’s witnesses. No doubt, it is the duty 
and privilege of a Judge to put any question to any witness at any stage ; but equally it has been 
all along well understood that that privilege should not be exercised to the detriment of either party. 
When once these questions became numerous and prolific there is always the impression left in the 
minds of the parties that the Judge has overstepped the limits of his privilege. We need not say more 
on this subject, except to indicate our opinion that there is some justification for this complaint 
of Mr. Govind Swaminathan. This circumstance also detracts from the value of the learned Judge’s 
estimate of the credibility of various witnesses.” 
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We shall, therefore, content ourselves with the following extracts. from the judgment of Denning,. 
L.J., in Jones v. National Coal Board! : | $ - 


“ In the system of trial which we have evolved in this country, the Judge sits to hear and determine’ 
the. issues raised by the parties, not to conduct an ‘investigation or examination on behalf of 
society at large, as happens,: we believe, in some foreign countries. Even in England, however, 
a Judge is not a mere umpire to answer the question “How’s that” ? His object above all is to find! 
‘out the truth, and to do justice according to law ; and in the daily pursuit of it the advocate plays. 
an honourable and necessary role. Was it not Lord Elden, L.C., who said in a notable passage that 
‘truth is best discovered by powerful statements on both sides of the question.’ . See Ex. P, Lloyd? ` 
and Lord Greene, M.R., who explained that justice is best done by a Judge who holds the balance: 
between the contending: parties without himself taking part in their disputations? Ifa Judge, said, 
Lord Greene, should himself conduct the examination of witnesses, “ he so to speak, descends into- 
the arena and is liable to have his vision clouded by the dust of the conflict. See Yuill v. Yuill®. . 


The Judge’s part in all this is to hearken to the evidence, only himself asking questions of. 
witnesses when it is ‘necessary to clear up any point that has been overlooked or left obscure ; to. 
see that the advocates behave themselves seemly and keep to thé rules laid down by-law; to exclude 
irrelevancies and discourage repetition ; to make sure by wise intervention that he follows the points: 
that the advocates are making and can assess their worth 3 and atthe end to make up his. mind, 
where the truth lies. If he goes beyond this, he drops the mantle of a Judge and assumes the role: 
of an advocate , and the change does not become him well. Lord Bacon spoke right when he said _ 
that: ‘ Patience and gravity of hearing is. an essential part of justice ; and an over-speaking- 
Judge is no well tuned cymbal.’ 7 pi : 


Now it cannot, of course, be doubted that a Judge is not only entitled but is, indeed, bound to- 
intervene at any stage of a witnesses’ evidence if- he feels that, by reason of the technical nature of 
the evidence or otherwise, it is only by Putting questions of his own that he can properly follow and. 
appreciate what the witness - is saying. Nevertheless, it is obvious for more than onè reason that 
such interventions should be as infrequent as possible when the witness is under cross-examination, 

It is only by cross-examination that a witness’s evidence can be properly tested and it loses’ much of 
its effectiveness in counsel’s hands if the witness’s is given time to think out the answer to awkward 
questions ; ‘the very gist of cross-examination lies in the unbroken sequence of question and answer. 
Further than this cross-examining counsel is at a grave disadvantage if heis prevented from 
following a preconceived line of inquiry which is, in his view, most likely to elicit admissions from. 
the witness or-qualifications of the evidence which he has given in chief. Excessive judicial inter- 
ruption inevitably weakens the effectiveness of cross-examination in relation to both the aspects. 
which we have mentioned, for at one and the same time it gives a witness valuable time for thought. 
before answering difficult question, and diverts cross-examining counsel from the course which he 
had intended to pursue and to which it is by no means easy, some-times to return”. ` ` 
ae R $ 


Learned Attorney-General dwelt on the position of counsel and the-privileges 
of the Bat.. In spite of occasional adverse comments there can be no doubt that the ` 
legal profession is a great and noble profession and for that very reason the advocate: 
owes a bundle of duties, duty to his client, duty to his opponent, duty to thé Court; 
duty to the profession and duty to the public and the State. Primarily; however, 
it cannot be denied that his duty is to his client. An advocate is engaged to re- 
present the case of his client. He is engaged not to express his own views of the case 
but to marshall all that can be said in favour of his client’s -view of it.- Vide Macmi- 
Nan’s Law and other things (Ethics of Advocacy). In the discharge òf his duties an 
advocate enjoys several privileges. The. learned Attorney-General cited the early: 
decision of.a Full Bench of this Court in Sullivan v. Norton*, where it was held that 
an advocate in India cannot be proceeded against civilly or criminally for words, 
uttered in his office as advocate. The following observations of ‘the Master of Rolls. 
in Munster v. “Lamb?, were ‘cited: and followed :—~ .'- en hee 
a STE anyone needs to be free of all fear in the performance of his arduous duties, -an advocate 
that person, . ,His‘is a position of difficulty. ; he does not speak of that:which he knows, but he has ta: 
argue and‘to support a thesis‘which it is for him to contend for ; he has to do this in such'a way as 
not to degrade himself; but he has to do it under difficulties which aré often pressing, If in this 
position. of difficulty he had to -consider: whether everything which he uttered were false or true; 
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relevant or irrelevant, he could not possibly perform his duty with advantage to his client ; and 
the protection which he needs and the privilege which must be acceded to him is needed and accorde 


above all for the benefit and advantage of the public.” $ d 


Whether this privilege is absolute or qualified it is not necessary to decide in 
these petitions though there have been divergent opinions on the matter and the 
later Full Bench decision in Tiruvengada Mudali v. Tripurasundari Ammal}, has ex- 
pressed a doubt as to the correctness of the application of the English Common Law 

doctrine of absolute privilege to criminal-law in India. What is, however 

relevant to the present discussion is that an advocate in the discharge of his duties 

to his client must not be hampered by any fear of offending the opposite party or 

any witness. There are cases in which the subject-matter of the enquiry 
is such that questions will have to be asked which cannot be fit for the drawing room ` 
or which may appear to be scandalous but as pointed out by Subramania Iyer, J., 
in Kamindar of Tuni v. Peda Bannayya*, “ What is relevant cannot be scandalous ”. 
On this point we might. usefully refer to the view which the Supreme Court took 
of certain questions put by the counsel for the husband in a suit filed by him for 
dissolution of his.rharriage with the defendant. There. was a letter addressed by 
the wife to a friend of the husband which was of an amorous nature and capable 
of furnishing good grounds for the husband to suspect the wife’s fidelity. Though: 
adultery as such was not alleged by the husband his counsel put questions suggesting 
that the letter by implication led to the inference that she might have misbehaved 
with the husband’s friend. The learned Judge of the Appeal Court of Bombay 
castigated the counsel for the husband for putting such questions to the defendant 
in cross-examination. But.their Lordships of the Supreme Court considered that 
the criticism was not justified. (Vide Bipinchandra Fainsingbhai Shak v. Prabhavati): ` 


Before we take up seriatim the’ passages in the judgment which are sought to be 
expunged we might make a few general observations. In more than one place the 
learned Judge has given expression to a feeling that the defendant and his counsel 
were anxious to create a sensation by slandering the plaintiff and Dr. John. We 
are convinced that this could not have been so. In paragraphs g9 to 13 of the 
‘defendant’s written statement in the matrimonial suit there were allegitions with 
reference to which the defendant was anxious that the witnesses for the plaintiff 
should be cross-examined. When the trial Judge felt disinclined to allow certain 
questions the defendant miade an application (No. 1780 of 1958) and in support of 
it he filed an affidavit wherein he made it clear that it was not his intention to 
secure any publicity. He said :— i f i 

. “It should not be understood that I am desirous of slinging any mud on anybody- but my 
anxiety is tọ see that truth is brought to the.notice of the Court and the reasons for my insistence that 
the girl should not visit her parental home. I have absolutely no objection if this Hon’ble ` Court 
should so deem fit to have the cross-examination of the plaintiff and her witnesses on this aspect of 
the case in camera.” è B KNE 
The defendant only wanted an opportunity to have a detailed cross-examination 
on the matters referred to in paragraph; g to 13 of his written statement. The learned 
Judge in dealing with this application: observed inter alia :— _ ; és 

. “The petitioner states that he does not desire to sling mud on anybody. I am glad to have 
that assurance. . So long as he does not sling mud, cross-examination_ will not be interfered with. 
But any attempt at mere mud throwing will be stopped.” 3 o 
This categorical as.ertion on the part of the learned Judge is very important. 
It is obvious that he had made up his mind to disallow any questions which he con- 
sidered to be mere mud throwing. If, therefore, be allowed certain questions to 
be put by the petitioner as the counsel for the defendant, presumably the learned 
Judge was satisfied that they were not attempts at mere mud throwing. None 
of the questions which have led the learned Judge to make comments on the con; 
duct of the petitioner was disallowed by him as being irrelevant or scandalous. It 
is also in evidence that questions relating to Dr. John’s personal life were put by 
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the petitioner on the specific instructions of his client, the defendant. (Vide Exhi- 
bit R. r20.) l 


[Then their Lordships dealt with the several passages in the judgment and 
-concluded :—] 


We have no hesitation in holding that the adverse comments made by the 
learned Judge on the conduct of the petitioner are wholly unwarranted. He was 
«nly doing his duty by his client and it might be that part of his duty was neither 
pleasant nor savoury but it is difficult to exclude such things especially in the con- 
-duct of a matrimonial suit. 


The question then arises whether the petitioner should be granted the relief 
which he expressly seeks, namely, that the passages complained against by him may 
be expunged from the Judgment of the learned Judge. The learned Attorney-General 
referred. us to decisions of this Court ard other Courts in support of his contention 
‘that this Court has got jurisdiction to expunge irrelevant and scandalous remarks 
made by a subordinate Court particularly when they are likely to cause damage to 
the reputation of the aggrieved person. In Ramabhadra Naidu v. Subramania Iyer’, 
it was held by Sadasiva Aiyar and Moore, JJ., that the High Court may in 
‘appropriate cases have the power to expunge observations made in a judgment of a 
lower Court. Sadasiva Aiyar, J., observed at page 285 thus :— 

“I do not wish to restrict the powers of this Court (which has general powers of superintendence 
under the Charter and it may be that where observations are found in the Judgment of a lower Court 


which are pointedly seditious, blasphemous or irrclevantly scandalous or indecent, they may be 
ordered to be expunged but such a power should be exercised only in extraordinary cases”. 


In Public Prosecutor In re®, a similar view was taken by Leach, C.J., who took it as well 
‘established that in a proper case the High Court has power to expunge a part of 
a judgment of a Court subordinate to it. In an earlier case in Panchanan Banerji 
v. Upendr nath Bhattacharji®, Sulaiman, J., as he then was discussed the question 
-at some length and held that the High Court had inherent power to direct deletion 
of passages in the judgment of a subordinate Court which are either irrelevant or. 
‘inadmissible and which adversely affect the character of persons before the Court. 
The basis ef this conclusion, to quote his own words, was this : . 

“ The High Court as the Supreme Court of revision must be deemed to have power to see 


that Courts below do not unjustly and without any lawful excuse take away the character of a pa 
or of a witness or of a counsel before it.” 


Chagla, C.J., presiding over a Full Bench of the Bombay High Court in State 
of Bombay v. Nilkanth*, took a more limited view of the power of the High Court in 
the matter of expunging of objectionable matter from the record of a subordinate 
‘Court. As in other decisions section 561-A of the Code of Criminal Procedure was 
refrred to and construed in a sufficiently wide manner as to afford a lawyer or a 
stranger to the proceedings before a Magistrate an opportunity to approach the 
High Court seeking redress in a case where his reputation had been affected by 
unjust criticism by a Magistrate. i 


The learned Chief Justice however was clearly of the opinion that the High 
‘Court had no jurisdiction. to expunge that is to say, to remove from the record any 
remarks in the judgment of a subordinate Court. But the learned Chief ‘Justice 
was equally clearly of the opinion that it was open to the High Court in appropriate 
«cases to correct the judgment of a lower Court. 


No instance was cited at the Bar by the learned Attorney General in which 
‘a High Court invoked its inherent power to expunge from the judgment of a Judge 
-of the High Court any remarks or observations. A judgment of a single Judge of 
this Court whether it be on the original side, or on the appellate side, in civil or 
criminal proceedings, is a ‘udgment of the High Court. We do not think that a 
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‘Division Bench or a fuller Bench ofthis Court has the power to delete passages from 
tthe judgment of this Court delivered by a single Judge. The High Court is a Court 
of record and that is another reason why we have no power to direct any expunging’ 
from the judgment of a learned Judge which is a part of the record of this Court. 
In our opinion further discussion is unnecessary because it is really academic. All 
‘that the petitioner seeks is a vindication of his conduct at the trial of the suit. 
His anxiety is only for his reputation as counsel. What we have said above, namely, 
that the adverse comments made by the learned Judge against him were not 
‘warranted should be sufficient to clear his reputation. In this view no orders are 
necessary on these petitions. 


P.R.N. — ` No orders nezessary ; 
: ` Adverse comments on Counsel held 
unwarranted. 

IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—MR. Justice RajAGOPALA AYYANGAR. 


Messrs. Palaniappa Chettiar & Co., and others .. \ Petitioners* 
f de 
“The Deputy Commercial Tax Officer, Moore Market Division, 
Madras .. Respondent. 


Madras General Sales ‘Tax Act (IX of 1939, as amended by Amendment Act XVIII of 1955), sections 3 

cand 5 —Madras General Sales Tax (Turnover and Assessment) Rules, 1939, (as amended in 1955), Rules 15 and 

16—Scope—If invalid and ultra vires, as being “law imposing a tax? —Absence of sanction of President—Effect 

—Constitution of India (1950), Article 286 (3)—Essential Goods (Declaration and Regulation of Tax on Sale 

or Purchase) Act (LII of 1952), section 3—‘* Law imposing or authorising the imposition of a tax ”—Inter- 

; pretation aules Sramed under enactment—Machinery for assessment and collection of tax, if law imposing tax 
—Tests to determine. 


New Rules 15 and 16 of the Madras General Sales Tax (Turnover and Assessment) Rules, which 
became law on their publication in the Gazette on 7th September, 1955, must be held to be subordi- 
nate legislation whose subject-matter is the prescription rding assessment and collection of taxes 
“imposed ” by sections 3 and 5 of the Madras General Sales Tax Act and, though without their 
-existence, it would not be possible to levy or collect the tax, they are not in themselves “laws imposing 
the tax” within Article 286 (3) of the Constitution or section 3 of the Essential Goods (Declaration 
-and Regulation of Tax on Sale or Purchase) Act of 1952. The rules in question are only machinery 
provisions, but the fact that without the machinery enactment (which are no doubt vital) the taxes 
may be incapable of being levied or collected would not make them “a law imposing the tax ”.` It is 
the essential nature of the provisions that has to be considered in deciding whether they’ are a law 
“imposing the tax”, their primary or subordinate place in the scheme of the enactment. Rules 
15 and 16 cannot therefore be held illegal, inoperative or ultra vires on the ground that the sanction 
of the President has not been obtained as required by Article 286 (3) of the Constitution or section 3 
-of Act LIT of 1952. 


Subordinate legislation in the sense of a rule made under an enactment may be a “ law ” withi:: 
Article 286 (3) and section 3 of Act LII of 1952. The absence of a specific reference to rules in Article 
-286 (3) does not lead to the conclusion that if a Sales Tax Act left the fixation of the rate of levy to a 
rule, the rule determining the rate would be a “ law imposing the tax ”, which is required to be reversed, 
for the President’s sanction before it could be valid or operative under Article 286 (5)—~such a rule 
would be a “law imposing the tax”, because the rate of tax is such an essential constituent part of 
tax legislation that it would be impossible to take them out of the category of a law imposing a tax. 

It is not however, every law which has something to do with taxation that can be said to be a'law | 
which “ imposes ” a tax. A distinction had to be drawn between a provision in an enactment which 
-defines the subject-matter of the tax and fixes the rate and one which provides for collection, recovery,_ 
exemption, refunds, penalties and other necessary incidents in any scheme of taxation. . 

Osborne v. Commonwealth, (1911) 12°C.L.R. 321 ; Federal Commissioner of Taxation v. Munro, (1926) 
38 C.L.R. 153 ; Cadbury Fry Fascall Proprietory Ltd. v. The Federal Commissioner of Taxation, (1944) 70 
C.L.R. 362, applied and followed. G 

Hajee Abdul Shukoor v. State of Madras, (1955) 2 M.L.J. 494 : 6 S.T.C. 352 (F.B.); Noor Muhammad 
v. State of Madras, (1956) 2 M.L. J. 374 : 7 S-T.C. 792, distinguished and explained. 

_ Syed Muhammad v. State of Madras, (1952) 2 M.L.J. 598: 3 S.T.C. 392 and Syed Muhammad '& 
-Co. v. State of Andhra, (1954) 1 M.L.J. 619 : 5 S.T.C. 108 (S.C.), referred to. 


Petitions under Article 226 of the Constitution of India, praying that in the 
‘circumstances stated therein, and in the affidavits filed therewith the High Court will 





ry 


* W.P. Nos. 1279, 1287, 1888, 1451, 1469 and 1456 of 1956. 25th November, 1957. ` 
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be pleased to issue a writ of mandamus directing the Deputy Commercial Tax Officer,. 
Moore Market Division, Madras, to forbear from enforcing the provisions and Rules 
of the Madras General Sales Tax Act, 1938, as amended from time to time below 
mentioned, against the petitioners after declaring them ultra vires, namely sections 
3 (1) (a) and 3 (3) of the Madras General Sales Tax Act and rule 5 of the Madras 
General Sales Tax Rules and rules 15 and 16 of the Turnover and Assessment Rules- 
in so far as they make it obligatory on the part of every dealer in skins and hides 
to take out a license and submit returns and pay tax in advance. ` 


M. K. Nambiyar, for Messrs. Sundarajan and Sivaswami, T. T. Srinivasan and 
A. N. Rangaswami, for Petitioners. x i 


The Advocate-General (V. K. Thiruvenkatachari) and the Additional Govern-- 
ment Pleader (K. Veeraswami) for the Respondents. 


The Order of the Court was delivered by ; 
Rajagopala Ayyangar, 7.—At the date relevant to these petitions Article 286 (3) 
of the Constitution ran : 
“ (3). No law made by the Legislature of a State imposing, or authorising the imposition of a. 


tax on the sale or purchase of any such goods as have been declared by Parliament by law to be essen- 
tial for the life of the community shall have effect unless it has been reserved for the consideration 


of the President and has received his assent.” 


By virtue of the power thus vested in Parliament, was enacted the Essential Goods 
(Declaration and Regulation of Tax on Sale or Purchase) Act, 1958 (LII of 1952).. 
The Preamble to the Act stated‘that it was an Act to declare in pursuance of clause 
(3) of Article 286 of the Constitution, certain goods to be essential for the life of” 
the community. The operative part of this enactment was section 3 which ran ; 


g. No law made after the commencement of this Act by the Legislature of a State imposing , 
or authorising the imposition of a tax on the sale or purchase of any goods declared by this Act to be 
essential for the life of the community shall have effect unless it has been ‘reserved for the consideration: 
of the President and has received his assent.” 


The date of the commencement of the Act was gth August, 1952, being the date 
on which having received the assent of the President it was published in the Gazette’ 
of India. Item 10 of the list of goods set out in the Schedule and which were declared’ 
‘essential for the life of the community” to which the provisions of section 3 were: 
attracted: was “hides and skins’. ` 


Under the rule making power vested in them under section 3 ‘and section 19 of ` 
the Madras General Sales Tax Act, 1939, the Government of Madras framed certain. 
amendments to the Turnover and Assessment Rules amending the already existing” 
ones relative to the imposition and levy of sales-tax on hides and skins. These, 
changes were effected by a notification in the Official Gazette, dated 3rd Septem- 
ber, 1955, the rules being expressed to have retrospective effect from the beginning. 
of the financial year 1955-56. The question that is raised in these petitions is. 
whether these rules infringe the provisions of Article 286 (3) of the Constitution or? 
section 3 of Act LII of 1952. i i j l 


. Before entering on a discussion of this point, it would be convenient to put asidè 
matters which are common ground and beyond controversy. The first is that Article - 
286 (3) addresses itself to the future and not to the past ; it imposes fetters on what 
might be termed post-Constitution laws and does not seek the invalidation of laws. 
in existence on the date of the Constitution. The Sales Tax Acts of the several ` 
States which were “existing laws” on the date of the Constitution were thus left un- 
affected and operative without any restriction. Next, the constitutional prohibition: 
did not’ operate of its own force but was dependent on parliamentary legislation dec- 
laring a commodity to be ‘essential to the life of the community” before the restric- - 
tion came into operation. Lastly on the terms of section 3 of Act LII of 1952 the 
area of the State laws which were saved extended to those in force on gth August, , 
1952, because only the State laws enacted after thë coming into force of Act LII 
of 1952 were hit at by the restriction imposed by the Act. 
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The question which requires to be decided in these petitions is whether the 
amendment effected to rules 15 and 16 of the Turnover and Assessment Rules framed 
“under the Madras General Sales Tax Act by the notification, dated grd September, 

1955, to whose terms I shall immediately refer, was “ a law made... .by the Legis- 
‘lature of a State imposing or authorising the imposition of a tax on the sale or pur- 
-chase of hides and skins”. The contentions urged by Mr. Nambiar for the petitioner 
and the learned Advocate-General for respondent-State were directed to assert or 
-deny this proposition. ` 


To appreciate the point urged by learned counsel for the petitioner- it is neces- 
“sary to advert to the scheme underlying the levy of sales tax on hides and skins before 
-and after the impugned amendments. The statutory basis for the levy of a tax on the 
sale of goods, including that on hides and skins, was the Madras General Sales Tax 
-Act, 1939. The charging provisions in this enactment imposing the levy was section 
:3 the material portion of which ran : 


** 3, (1) Subject to the provisions of this Act : s 
(a) every dealer shall pay for each year a tax on his total turnover for such year ; and 
(b) the tax shall be calculated at the rate of three pies for every rupee in such turnover. 


* te * ; * 


(4) For the purpose of this section and the other provisions of this Act, turnover shall be 
determined in accordance with such rules as may be prescribed’: 


Provided that no such rules shall come into force unless they are approved by a resolution of the 
Legislative. Assembly. i 
(5) The taxes under sub-sections (1) and (2) shall be assessed, levied and collected in such 
:manner and in such instalments, if any, as may be prescribed.” 
Sub-section (5) was followed by provisos which I omit as immaterial. 


. The expression “dealer” was defined in section 2 (b) to mean “any person who 
-carries on the business of buying or selling goods.” ‘‘Goods’’ were defined in section 
-2 (c) to mean 

"alll kinds of movable property other than actionable claims, stocks and shares and securities 
zand includes all materials, commodities and articles.” . 2 


This definition would therefore includes hides and skins and if section 3 (1) 
operated with out any other qualification every dealer in hides and skins would 
“have been liable to pay tax in respect of his transactions, that is on his turnover, 
‘subject to such rules as might be prescribed. In other words, if section 3 (1) 
stood unqualified and had unrestricted operation there would be a multi-point 
levy:of a tax on every dealer on his transactions in hides and skins. For reasons 
which it is unnecessary to explain, based mainly upon the importance of the 
encouragement of the export of hides and skins as being vital to national economy, 
the .provision as to multi-point tax was modified in- the case of these as well as 
-cértain other commodities by the provision in section 5. This section enacted ; 


‘* 5, Subject to such restrictions and conditions as may be prescribed, including conditions 
:as to licences and licence fees. . 2 e 2 2 6 ee we ee 7 


(vi) the sale of hides and skins, whether tanned or untanned shall be Hable to tax under 
‘section 3, sub-section (1) only at such single point in the series of sales by successive dealers as may be 
“prescribed.” . 


‘The net result was that the operation of the charge at multiple points on every dealer, 
levied by section 3 was modified in the case of hides and skins, by the imposition of the 
tax at a single point, the point at which however the tax was to be levied or the 
transaction which should determine the tax point being left to be prescribed by rules 
framed by the State-Government. ; 


Rules15 and 16 of the Turnover and Assessment Rules contained this “‘prescrip- 
tion” of the single point: -These rules as they existed on gth August, 1952 and whose 
validity therefore from the point of view arising for decision in the present case can- 
not be-impugnéd ran : Cos ieo . . 


i + 
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< “15 (1). Rules 6 to 13 shall not apply to licensed tanners and other licensed dealers in hides or 
skins in respect of their dealings in hides or skins, but the provisions of this and the following rule shall. 
apply to them in respect of such dealings. 


* + * * 


16. (1) In the case of hides and skins the tax payable under section 3 (1) shall be levied 
in accordance with the provisions of this rule. 


(2) No tax shall be levied on the sale of untanned hides or skins by a licensed dealer in hides 
or skins except at the stage at which such hides ‘or skins are sold to a tanner in the State or are sold 
for export outside the State. : 


= (i) In the case of all untanned hides-or skins sold to a tanner in the State, the tax shall be 
levied from the tanner on the amount for which the hides or skins are bought by him. : 


(ii) In the case of all untanned hides or skins which are not sold to a tanner in the State but 
are exported outside the State, the tax shall be levied from the dealer who was the last dealer not 


exempt from taxation under section 3 (3) who buys them in the State on the amount for which they 
were bought by him. : ; : 


(3) Sales by licensed dealers of hides or skins which have been tanned within the State shall 
< be exempt from’taxation provided that the hides or skins have been tanned in a tannery which has 
‘paid the tax leviable under the Act. If such hides or skins have been tanned in a tannery which is. 
exempt from taxation under section 3 (3) the sale of such hides or skins shall be liable to taxation 
as under the next sub-rule below dealing with hides or skins tanned outside the State. 


(4) Sales by licensed dealers in hides or skins which have been tanned outside the State shall 
be exempt from taxation except at the stage of sale by the dealer-who is the first dealer not exempt 
from taxation under section 3 (3) who sells them within the State. The tax shall be levied from such 
dealer on the amount for which he sells such hides or skins. ` 


(5) Sale of hides or skins by dealers other than licensed dealers in hides or skins shall subject 
to the provisions of section 3, be liable to taxation on each occasion of sale.” 


The proper interpretation of these provisions particularly in relation to what 
might be included in the purchase turnover of a tanner-dealer and the liability 
of unlicensed dealers to tax came up before this Court and as a result of the decisions 
rendered, the position reduced itself to this. Rule 16 (5) was held to be beyond the 
rule making power of the State Government as being in contravention ‘of section 
5 (vi) (Vide Syed Muhammad v. State of Madras1, confirmed by the Supreme Court 
in Syed Muhammad & Company v. State of Andhra®.. The assessable turnover of a 
dealer in hides and skins was held not to include purchases from unlicensed dealers. 
Hajee Abdul Shukoor & Co. v. State of Madras*. The sales and purchases by 
unlicensed dealers were held not liable to tax under the Act for the reason that the 
-transaction or the point specified as attracting tax liability under the prescription, 
was confined to sales or purchases by licensed dealers, Noor Muhammad v. State of 
Madras*. : 


“Under the rules as they stood prior to the recent amendments in 1955 it was not 
compulsory for dealers to be licensed, licensing being optional, the licensing pro- 
visions (rule 5 of the Madras General Sales Tax Rules) appearing to proceed on the 
basis that if a dealer desired to avail himself of the exemption from the multi-point 
tax, or the benefit of a single point tax he should get himself registered. This option, 
it may be mentioned, was generally availed of since the legal effects of the failure 
to exercise the option had not been adjudicated upon by the Courts before ‘the de- 
cision in Noor Muhammad’s caset. : 


`X 


‘It was to avoid the state of affairs created by these decisions that amendments. 
were effected to the rules. First rule 5 of the Madras General Sales Tax Rules. 
was amended to make the taking out of a licence compulsory. 'This was followed 
‘by the impugned notification G.O. 2733, dated grd September, 1955, effecting 
amendments ‘to rules 15 and 16. Rule 15 (1) was amended to read : i 


“i5 (1) Rules 6 to 13 shall not apply tọ dealers in hides and/or skins whether tanned or un- 
tanned in respect of their dealings in such hides and/or skins.” 


Rule 16 as amended read: 





1. (1952) 2-M.L,J. 598 : 3 


S.T.C. 367. 3. (1955) 2 M.L.J. : -T.C. 352 (F.B.). 
2. (1954) 1 M.LJ. 619 : 5 S.T.C. 10 fe ata 


6 S.T. 
8 (S.C.). 4. (1956) 2 M.L.J. 374:7 S.T.C. 792. 
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“16 (1). In the cases of untanned hides and/or skins the tax under section 3 (1) shall be levied 
from the dealer who is the last purchaser in the State not exempt from taxation under section 3 (3) 
on the amount for which they are bought by him. 5 


` 


(2). (i) In the case of hides or skins which had been tanned outside the State, the tax under- 
section 3 (1) shall be levied from the dealer who in the State si the first dealer in such hides or skins. 
not exempt from taxation under section 3 (3) on the amount for which they are sold by him. 


i (ii) In the case of tanned skins which have been tanned within the State, the tax under section 
3 (1) shall be levied from a person who is the first dealer in such hides or skins not exempt from taxa-- 
tion under section 3 (3) on the amount for which they are sold by him : Se 


Provided that, if he proves that the tax has already been levied unde? sub-rule (1) on the un-- 
tanned hides and skins out of which the tanned hides and skins had been produced, he shall not be so- 
liable. 


(3) The burden of proving that a transaction is not liable to taxation under this rule shall be- 
on the dealer? . - 


The contention urged by Mr. Nambiar in these petitions was that the amended 
rules 15 and 16 were “a law imposing or authorising the imposition of a tax” on the: 
sale or purchase of goods—hides and skins—declared by Parliament to be essential 
to the life of the community under Act LII of 1952. This thesis he sought to establish 
‘by the following line of reasoning. No doubt section 3(1) of the Madras General 
‘Sales Tax Act imposed a tax on the sale or purchase of any kind of goods but its 
imposition was subject to the restriction or limitation imposed by section 5 of the 
Act in relation to hides and skins. By reason of the latter provision section 3 was. 
modified in the case of hides and skins by being taken out of the multi-point levy 
under section 3 (1). In cases therefore where sales-tax is levied at a single point 
‘the charge to tax under section 3 (1) does not operate unless and until the single- 
point is determined. If section 5 itself determined that point the charge to tax 
levied or imposed by section 3 would have been brought into play at the date of 
enactment of section 5. That however was not the scheme which the Legislature 
pursued. The fixation of the single point, was, on the terms of section 5 (vi), left 
to be determined by rules and the‘relevant rules in that connection were rules 15 
and 16 of the Turnover and Assessment Rules. The result was that until these rules 
were framed there was no imposition of sales-tax under the Act on hides and skins,. 
the tax liability imposed by section 3 (1) becoming attracted to the transaction 
only by the rules and therefore the rules were framed. In this connection learned. 
counsel for the petitioners invited my attention to certain passages in the judgment 
of this Court in Abdul Shukoor v. State of Madras+, and Noor Muhammad v. State of 
Madras, where it was held that if a transaction was by a person or of the category 
not within rules 15 and 16, there was no liability to tax. Basing himself on these, 
the learned counsel submitted that it was rules 15 and 16 as they existed prior to- 
gth August, 1952, which had imposed tax on transactions in hides and skins, that 
since the rules under which the taxes now are sought to be levied were those framed. 
in September, 1955, replacing the earlier rules, these news rules constituted “the law 
imposing the tax ” within the meaning of section 3 of Act LII of 1952 and that as 
-these rules were not reserved for the consideration of the President, they would be 
inoperative by reason of Article 286 (3) of the Constitution read with section 3 of 
Central Act LII: of 1952. : . a 

-I must say that the submission above summarised raises difficult problems and. 
‘merits serious consideration. 


Before detailing or discussing the arguments of the learned Advocate-General, 
there is one matter I would like to refer to immediately. It was not disputed that 
subordinate legislation in the sense of a rule made under an enactment was a “law?” 
within the opening words of Article 286 (3) of the Constitution and section 3 of Act 
LII of 1952. The learned Advocate-General however submitted that the words. 
“ imposing or authorising the imposition of” connoted two district concepts. A. 

f i 
1. (1955) 2 M.L.J. 494 : 6 S.T.C. 352. . 2 (1956) 2 M.L-J. 374 : 7 S:T.C. 792. 
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law “ imposed a tax ” where it directly did so, that is pro prio vigore: - The expression 
** authorising the imposition of a tax ” he said would apply to cases where the Legis- 
lature vested another body with a power to make a law imposing the tax. He in- 
stanced the cases of taxes imposed by Municipal authorities under the provisions 
of the Municipal or Local Government Acts. In such cases the Legislature of the 
State which had power under the relevant entries of the State Legislative List to 
impose a tax authorised Municipal authorities to levy certain designated taxes within 
their respective areas. There is no doubt that the Advocate-General was right so 
far that the taxation permitted to Municipalities and other local authorities by 
State legislation could be aptly described as “ laws authorising the imposition of 
a tax.” But this in my opinion does not exhaust the entire category of “laws autho- 
rising the imposition of a tax”. For instance customs duties imposed by notifica- 
tion of the Central Government under sections 3 (a), 4 and 4 (a) of the Indian 
‘Tariff Act (XXXII of 1934) would fall within the category of” impositions autho- 
xised by law”. Taxes levied by virtue of power conferred by lawful delegation 
would be comprehended within the meaning of these words. Broadly speaking 
‘the distinction between the two categories would correspond to that between “ by ” 
and “under” a law. a 


The learned Advocate-General invited my attention to the provisions of Articles 
-287, 288 and 289 in which the expression “ law imposing or. authorising the imposi- 
-tion of, a tax” occurs and in particular to the provision in Article 288 (2) under 
-which even rules are required to obtain the previous sanction of the President if 
-these rules touch upon “ the fixation of the rates.and other incidents of such tax”’ | 
.on the terms specified in clause (1) and contrasted them with the terms of Article 
286 (3). This however does not lead to the conclusion that the absence of a specific 
‘reference to rules in Article 286 (3) favours an interpretation that if a Sales-tax Act 
left the fixation of the rate of levy to a rule, the rule determining the rate would not 
“be “a law imposing the tax” which was required to be reserved for the President’s 
-sanction before it could be valid or operative under Article 286 (3). Indeed the 
earned Advocate-General expressly disclaimed any such inference’ being drawn 
from this contrast in the contents of the Articles. Though the point is not covered 
‘by authority, I entertain no doubt that-such a rule would be “ a law imposing the 
-tax ” because the rate of tax is such an essential constitutent part of tax legislation 
(see for instance the Annual Finance Acts) that it would be impossible to take them 
-out of the category of “a law imposing a tax”. : 


This brings me to a consideration of the crucial point in this case namely 
-whether the new rules 15 and'16 of the Turnover and Assessment Rules which 
‘became law on their publication in the Gazette on grd September, 1955, was.“ a 
law” imposing a tax on the purchase and sale of: goods within section 3 of Act LII 
-of 1952. I shall now briefly state the opposing contentions. On behalf of the peti- 
tioners it was urged that it was by virtue of rules 15 and 16 that any transaction of 
-purchase or sale of hides and skins was brought within the sphere of the charging 
‘provision of the Madras General Sales Tax Act and the new rules not having received 
the President’s sanction, cannot have legal operation. If this contention were up- 
held it would mean that no sales tax could lawfully be levied on transactions in 
“hidés and skins from and after 1st April, 1955, because the earlier rules which did 
“hot offend Article 286 (3) were repealed and the new rules could not operate. On 
the other hand, the contention on behalf of the State was that “ the law imposing 
-sales tax? on transactions in hides and .skins was the Madras General Sales Tax 
Act,. 1939, a law which does not offend the provisions of Act LIT of 1952 and that 
the rules made under it including rules 15 and 16 were merely machinery provisions 
and not “ laws imposing a tax”. In this connection the learned Advocate-General 
‘submitted that in regard to a tax of the nature of a sales-tax the essential constituent 
elements would- be these: (1) the provision which determined the goods upon 
-which the tax was leviable and_(2) that which prescribed the rate of duty ; (3) the 
‘nature of the.tax, i.e., whether it was multi-point or at a single point. In the case 
of a personal tax as distinguished from taxes on transactions.like sales-tax, the persons 
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who would be liable to tax would have been an. essential . constituent element of 
the law imposing the tax. But in the case of taxes like sales-tax the emphasis is 
shifted from the persons liable, to the commodities liable to tax, the latter becoming 
crucial as an essential constituent of “ the law imposing a tax”. These three ele- 
ments were, he submitted, present in the present Act of 1939 a pre-1952 law and so 
the other provisions both of that enactment and of the subsidiary legislation there- 
under should be viewed merely as machinery provisions which however important 
they might be could not by themselves be properly designated as “laws imposing. 
the tax ”. i 

Before considering the correctness of these two opposing views, I might pause 
to mention that during the course of the arguments a third possible position suggested 
itself to me. This was that even assuming that learned counsel for the petitioners 
was right in his submission that the new rules 15 and 16 were “ laws imposing taxes ” 
they would be invalid only to the extent to which the persons and transactions not 
previously liable to tax were brought within the area of taxation after the coming 
into force of Act LIT of 1952. On further consideration, however, I have reached the 
conclusion that this intermediate position could not be fitted into the language of 
Article 286 (3) of the Constitution or section 3 of Act LII of 1952. The intermediate 
view that “a law imposing a tax”? which replaces an earlier one of the same nature, 
contravenes section 3 of Act LIT of 1952 only to the extent to which it oversteps the 
previous law, assumes that the later enactment is “a law imposing a tax ”. If, how- 
ever, the later provisions were “‘a law imposing a tax” no portion of it can be saved 
from the prohibition enacted by Article 286 (3) or section 3, without reading into 
the latter a saving in regard to taxes previously imposed, which is not to be fourid 
there. Where the impugned law expressly repeals an earlier enactment and re- 
enacts the taxation-provision in a modified form, either extending its scope, altering 
its incidence or even restricting its area, the source of power to the taxing authorities 
to levy and assess the tax would be the later enactment and not the éarlier one and 
therefore in that sense it would be the later law that would impose the tax. The 
theory which I just now mentioned could be sustained only by denying the fact of 
a repeal which is in terms expressed. For these reasons I consider this intermediate 
theory as illogical and unsound. 


This leaves for consideration the two opposite views put forward by learned 
counsel for the petitioners and for the State—either rules 15 and 16 of the Turnover 
and Assessment Rules is “ a law imposing a tax” in which case‘there could be no 
tax levied on hides and skins or they are not a law imposing a tax in which case the 
entire provisions would be valid. ‘The choice between them can be made only by 
ascertaining the precise connotation and import of the words “ law imposing or 
authorising the imposition of a tax” in Article 286 (3) which are repeated in section 
3 of Act LIT of 1952. : 


What then is the import of the expression “law imposing a tax” or put in 
another way what is a law which imposes a tax or when cana law be said to “impose” 
_ tax ?. One thing is clear. It is not every law which has something to do with taxa- 
tion that can be said to be a law which “‘ imposes”. Take for instance the Revenue 
Recovery Act, which provides for the collection of taxes and other impositions. 
Though it touches and concerns taxes, it cannot be said to be “a law imposing 
a tax ” for it assumes that a tax has been laid and merely provides the machinery 
for its collection. The illustration I have taken is so clearly outside the field of a 
“law imposing a tax ” that there may be no controversy regarding its classification 
but that cannot exhaust the category of laws dealing with taxation which are not 
themselves “laws imposing taxes.” ws ‘ a 

In this context I feel I could derive considerable assistance from the decisions 
and dicta ofthe learned Judges of the High Court of Australia explaining the meaning 
of the words “laws imposing taxation” in sections 53 and 55 of the Commonwealth 
of Australia Act, 1900. Section 51 (2) of the Act vests in the Commonwealth 
Parliament the power to make ‘laws respecting taxation”. This, however, is subject 
to the restriction to be found in sections 53 and 55 of the Act the portions material 


to our purpose” reading: ' 


5 
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“53. Proposed laws. . . . . . imposing taxation, shall not originate in the Senate. The 
Senate may not amend proposed Jaws imposing taxation.” 


55. Laws imposing taxation shall deal only with the imposition of taxation, and any provision 
therein dealing with any other matter shall be of no effect.” 


In- order to conform to the requirements of these two provisions the Parliament 
of the Commonwealth uniformly and invariably followed the practice of passing 
separately Tax Acts which “imposed? any particular tax and Assessment Acts which 
provided machinery for the assessment.and collection of the tax imposed or to be 
imposed by the other. This was to enable the Senate to amend Assessment Acts 
which they could not do in the case of the Tax Acts. Acts of the former type pro- 
vided means for the assessment and collection of the tax. They authorised officers 
to compute and collect the tax laying duties upon persons to make returns in order 
to make such assessment and collection possible. The Tax Acts contained “‘ the 
grant’? of money—they imposed the burden upon the people. According to the 
High Court of Australia it is the latter Acts and not the former which were to be re- 
garded “ as imposing taxation ” and therefore as not capable of originating in the 
Senate or of being amended by the Senate. It has been held on several occasions 
that the various Assessment Acts did not “ impose taxation ” and so held notwith- 
standing that such Acts contained provisions which brought into charge persons or 
transactions not-normally within the scope of the Tax Act, for the reason that the 
Assessment Act was ancillary to the Tax Act. 


In Osborne v. Commonwealth1, the question for the decision of the Court related 
to whether the Land Tax Assessment Act, 1910, was or was not “ an Act imposing 
taxation ” within the meaning of section 55 of the Constitution. Counsel seeking 
an affirmative answer pointed to sections 10 and 12 and certain other sections. Sec- 
tion 10 of the Act provided that land tax imposed by the relevant Tax Act should 
be levied and paid upon the unimproved value of the land but it also contained a 
provision that the rate of tax should be as declared by Parliament. Section 12 
provided that land tax should be charged on land as owned at a particular time. 
There were other sections which stated that persons should be liable for land tax 
in certain specified cases and counsel relied on these also in support of the violation 
of section 55. Griffith, C.J., Barton, O’Connor and Isaacs, JJ., held that the Assess- 
ment Act did not impose taxation notwithstanding the presence of these provisions. 
The reasoning on which this conclusion was rested was that the Tax Act fixed the 
rate and specified land as the subject of taxation and the Assessment Act which in 
part determined the value which was subjected to tax was ancillary to the Tax Act 
and constituted merely machinery for the assessment and collection of the tax. 


Federal Commissioner of Taxation v. Munro*, was concerned with the validity 
of the Income-tax Assessment Act, 1922-24. Section 28 of that enactment created 
a special measure of taxable income to meet the special requirements of a case which 
offered facilities for evasiôn and which were not properly met by the ordinary measure 
of taxable income applied in the Australian Income-tax Act. The Court held that 
this provision in the Assessment Act did not impose taxation, Isaacs, J., saying : 


“ The words ‘imposition’ and ‘imposing’ mean the same thing and both mean ‘grant’ and 
both are distinct from the management, assessment, collection and control of the tax.” 


_Gadbury-Fry-Fascall Proprietary Limited v. The Federal Commissioner of Taxation®, 
raised inter alla the validity of the Income-tax Assessment Act 1936-39 and in parti- 
cular whether sections 104 and 105 offended section 55 of the Constitution as a law 
imposing a tax. These sections made provision for the passing of orders corres- 
ponding to those under section 23-A of the Indian Incomé-tax Act under which 
an assessing authority might treat the undistributed profits of a company on the 
same basis as if dividends were declared, the relative shareholders treated as being 
in receipt of such notional dividends. This “ deemed income ” of the shareholders 
was sought to be assessed under the relevant Income-tax Acts. The Full Court 
voi. (1911) 12 C.E.R. 321. =o 7s +B, (T944) 70 Q.L.R. 362. 
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unanimously held that sections 104 and 105 of the Income-tax Assessment Act were 
not “laws imposing taxation’ within section 55 of the Constitution. If the Tax 
Act imposed a tax on income the determination of what constituted ‘income’ in 
certain special circumstances which should be brought within the charge was held 
not to be part of “law which, imposed the tax.” 


These decisions and the reasoning contained in them led me to the conclusion 
that the expression “‘ laws imposing taxation ” occurring in our Constitution should 
receive a limited construction. 


A law dealing with taxation is therefore not necessarily a ‘‘ law imposing: taxa- 
tion”. To apply these decisions to the situation on hand, the position appears to 
me to be this. The Madras General-:Sales Tax Act is a ‘‘ law imposing the tax ” 
‘Under it the person who is liable to tax is the “ dealer”. The subject-matter of 
the tax is a transaction of sale or purchase of any commodity and the tax is laid on 
the total turnover of such dealer. The rate of tax is that laid down in the levy pro- 
vision, section 3 (1) and (2). The nature of the levy whether it is multiple point 
or at a single point is determined by the operation of section 5. The rest of the Act 
contains merely machinery provisions for the assessment and collection of tax. How 
the turnover is to be computed, which items of transactions shal] be included or 
excluded in such computation, who shall compute it in the first instance and deter- 
mine the tax payable, to whom appeals shall be preferred from such determination 
or decision, when the tax has to be paid as well as the machinery for collection in- 
cluding penalties for non-payment are machinery provisions for the assessment and 
collection of the tax imposed. The sections of the Act or the rules dealing with 
these matters would undoubtedly be laws “ dealing ” with sales tax but they would 
not be “ laws imposing the tax”. There can be no doubt that these machinery or 
assessment provisions are vital and without these “ laws dealing with the sales tax ” 
the tax cannot be effectively laid or enforced and though in that sense they would 
be part of taxation measure, they would not, in my opinion, .be “ laws imposing 
taxes” to fall within Article 286 (3). If any other construction were adopted it 
would mean that every little change in the rule which might after all be machinery 
for collection, would have to obtain the sanction of the President, a situation which 
would lead to serious inconvenience, an inconvenience which could not have been 
intended by the framers of the Constitution. 


I have next to consider whether the provision in section 5 (vi) and the place 
which rules 15 and 16 occupy in the scheme of the sales tax on hides and skins ren- 
der these rules “ laws imposing taxes ”. I fully recognise that taxation might be 
imposed absolutely as well as conditionally and that while one Jaw may select the sub- 
ject of taxation it might leave it to other laws to prescribe conditions on the fulfil- 
ment of which alone the tax liability shall fasten. In such cases no doubt the ful- 
filment of the condition would be a constituent fact in the emergence of tax lia- 
bility and therefore an essential element in the imposition of the tax. A law which 
prescribes the conditions on which the tax liability should arise can properly be 
described as part of the law imposing the tax. I am, however, unable to attribute 
this effect to the rules with which these petitions are concerned. No doubt there 
are passages in the judgment of this Court in Abdul Shukoor v. The State of Madras+, 
as well as in Noor Muhammad v. The State of Madras®, where stress is laid on the opera- 
tion of rule 16 as bringing into existence the liability to tax. But the Court was there 
dealing with problems of quite a different nature from those which arise here. To 
illustrate my point I would take the case of rules framed under section 3 (4) for the 
computation of the turnover. It cannot be disputed that without the rules pres- 
cribing the method for computing the turnover, the charging provision in section 
3 (1) could not be brought into play. It cannot on this account be contended that 
the rules made under section 3 (4) for computing the turnover is a law imposing 
the tax. Take again the case of rules framed under section 3.(5) which enacts : 


"3 (5) The taxes under sub-sections (1), (1-A) and (2) shall be assessed. levied and collected 
in such manner and in such ee if any, as may be Preæcnibed, 
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Provided that:— ' í rs 


; ` (i) in respect of the same transaction of sale, the buyer or the seller, but not both, as determined 
iby such rules as may be prescribed shall be taxed ; 

Be (ii) where a dealer has been taxed in respect of the purchase of any aie) in accordance with 
the rules referred to in clause (i) of this proviso he shall not be taxed again in respect of any sale of 
such goods effected by him.” 


The ‘rules framed under the first paragraph of the TA section are ‘undoubtedly 
merely machinery provisions and not laws imposing a tax in the sense I have des- 
cribed-above. The first proviso enacts that the rules should lay down whether the 
seller or the buyer in respect of each transaction of sale should be liable to tax on 
his total turnover. The prescription in this regard cannot be disassociated and be 
‘held a law imposing a tax as distinguished from a Jaw “ dealing ” with the taxing 
provisions merely because it was that prescription which brought the dealer within 
or without the scope of the levy. It is the essential nature of the provision that has 
to be considered, its primary or subordinate place in the scheme of the enactment. 
Take the instant case of the rules determining the single point at which the tax shall 
` be levied on transactions.in hides and skins. The provision in relation to the levy of the 
tax—the law i imposing the tax—is section 3 (1) and (2) as modified by provisions of 
section 5 (vt); it is these that constitute “the law imposing the tax.” They determine 
(1) that in the case.of hides and skins there shall be tax at a single point as well as 
the rate at which such tax shall be levied. What that single point would be is no 
doubt left to the rules but the rules which select the single point, perform no other 
function than carrying out the provisions of the enactment, which impose the tax. 
‘The fact that without the prescription by the rule, the tax would not be exigible 
-does not decide the question ; as to whether the rules are or are not “‘ laws imposing 
‘taxes ” within the meaning of Article 286 (3). As I have already pointed out the 
fact that, in the absence of 2 any rule, which, though in its essentials, is a machinery 
‘provision, it is not possible to levy ‘the tax or collect it, does not thereby render the 
rule “ a law imposing the tax ” within the meaning of Article 286 (3). .In my opi- 
nion, the test formulated by learned counsel for the petitioners that if in the absence 
of a particular rule, taxes could not be levied or collected, the rule in question would 
‘be “a law i imposing a tax” is too wide and an overstatement because admitted machi- 
nery provisions would then be comprehended within such alaw. Different aspects 
of what might broadly be termed the subject of taxation may be found in separate 
‘enactments but a distinction must be drawn, which defines the subject- matter 
“of the tax and’ fixes the rate and others which provide for the collection, 
. ‘recovery, exemption, refunds, penalties and other necessary incidents in any 
‘scheme of taxation. Without the machinery enactment the taxes may be incapable 
“of. being laid or collected but that does not make it a “law imposing the tax”. In 
“my opinion, the impugned rules 15 and 16 of the Turnover and Assessment Rules 
were subordinate legislation whose subject-matter was the préscription regarding 
assessment and collection of taxes “ imposed ”’ by sections 3 and 5 of the Sales Tax 
‘Act and though without their existence, it could not have been possible to levy or 
‘collect the tax, they are not in themselves “ laws i imposing the tax ” within Article 
286 (3) or section 3 of Act LII of 1952. 


Before closing I must add that the question to be decided was a very difficult 
.one, really of first i impression being uncovered by authority and I must not fail to 


acknowledge the assistance I have derived from the arguments of learned counsel 
-on either side. i 


~. - (The other point raised in the petitions regarding the validity of the retrospective 
operation of the G.O., dated 3rd September; 1955 from rst April, 1955, was not 
argued by counsel, as ‘this has been decided adverse to the petitioner in W.P. Nos. 625 
‘and 626 of 1956.1 The petitions fail and are dismissed. The rules nisi are dis- 
charged, but there wil be no order as to costs. . 


"RMS i oe Petitions dismissed, 


2 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—~MR. Justice GANAPATIA PILLAI 


Ahamed Rowther `` ba Appellant® 
; v. : “os 
Bathumal Beevi and another , .. Respondents. 


Civil Procedure Code (V of 1908), Order 41, rules 23 and 25—Remand by Appellate Court—Scope of. 


Rules 23 and 25 of Order 41 of the Code of Civil Procedure does not enable an Appellate Court 
to remand a suit for retrial merely on the ground that reception of additional evidence is necessary. 
‘Rule 29 refers to cases of remand where a decree is reversed on appeal and such decrees were based 
on a preliminary point.’ Rule 25 provides for an Appellate Court directing the trial Court to take 
additional evidence required and to return the evidence to the Appellate Court together with 
its findings, if necessary. 

Appeal against the Order of the Court of the Subordinate Judge of Sivaganga, 
dated 21st June, 1956 and made in A.S. No. 69 of 1955 (O.S. No. 53 of 1954, District 
Munsif’s Court, Manamadurai.) 


K. V. Srinivasa Ayyar,-for Appellant. 
A. Sundaram Ayyar and P. Balasubramaniam, for Respondents. 


The Court delivered the following 

Jupcment.—This appeal is against an order of remand passed by the Subor- 
dinate Judge of Sivaganga in A.S. No. 69 of 1955. The defendants were the appel- 
lants before the Subordinate Judge. They had appealed against a decree of the 
District Munsif who decreed redemption of an othi deed, dated 5th January, 1939, 
by one Sulaika Beevi to the first defendant. A gift by Sulaika Beevi was relied on 
by the defendant, as also a release by a son of Sulaika Beevi. Both these documents 
were produced before the District Munsif. But, as they were unstamped, the District 
Munsif insisted upon payment of stamp duty and penalty. Obviously, the appel- 
lants were not able to pay it within the time allowed by the District Munsif, and fur- 
ther time asked for was refused. But the District Munsif rendered a judgment on 
the merits after discussing the evidence. The appellants, after filing the appeal, 
filed I.A. No. 89 of 1956 under Order 41, rule 27, for receiving additional evidence 
-in appeal. The additional evidence tendered was the two documents in question, 
as also some kist receipts. The learned Subordinate Judge thought that these docu- 
ments were material. At once, he came to the conclusion that the whole appeal 
-should be remanded and there should be a fresh hearing. He obviously forgot that 
his powers of remand under Order 41, rules 23 and 25, do not permit him to send 
the suit back for retrial merely on the groind that reception of additional evidence 
is necessary. Order 41, rule 25, specifically provides for an Appellate Court directing 
the trial Court to take additional evidence required and to return the evidence to the 
Appellate Court together with its findings if any findings are necessary. Rule 23 of 
Order 41 refers to a case of remand where a decree is reversed in appeal and such 
decree was based upon a preliminary point. This is not such a case. The learned 
Subordinate Judge was therefore not justified in passing an order of remand even if 
he was satisfied that additional evidence was necessary. 


This appeal is allowed. The order of remand is set aside and the appeal will be 
restored to the file of the Subordinate Judge and will be heard by the present Subor- 
dinate Judge. It should not be taken that I have expressed any opinion on the 
merits of the application for receiving additional evidence. It will be open to the 
new Judge to form his own conclusion upon the merits of that application after hear- 
ing the parties, There will be no order as to costs. ` ; 


R.M. Co o ; Appeal allowed. 





* A.A.Q. No. 356 of 1956. rd July, 1959. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice BASHEER AHMED SAYEED. 


R.K.A. Ponnuraman .. Petitioner* 
v. 
Rajappa Malavarayar .. Respondent. 


Madras Village Panchayats Act (X of 1950), section 19 (1)—Order of the District Munsif declaring the 
election of a member invalid—wNo revision lies under section 115, Code of Civil Procedure (V of 1908) as the 
authority acts as persona designata. ; 


The District Munsif having been named and designated as a judicial authority to inquire into 
the petitions questioning the validity of an election under section 19 (1) of the Madras Village 
Panchayats Act, is not a Civil Court which could be said to be subordinate to the Jurisdiction of the 
High Court so as to be brought within the purview of section 115 of the Civil Procedure Code. 


A Civil Revision Petition under section 115 of the Civil Procedure Code against the order of 
the District Munsif declaring the election of a person invalid on the ground of his having an interest 
in a contract made with the Panchayat Board at the relevant dates is therefore, not competent. 


It may be that a tribunal, any election commissioner or any other judicial authority acting 
as persona designata may be subject to the revisional jurisdiction of the High Court when there is 
want of jurisdiction in the Tribunal or other authority. : 


Lakshmana Chetty v. Kannappar, (1926) 51 M.L.J. 738 : LLR. 50 Mad. 121 (F.B.) followed. 


Petition under section 115 of Act V of 1908 praying the High Court to revise the 
order of the Court of the District Munsif of Tiruvaiyaru, dated gth February, 1958 
and made in O.P. No. 25 of 1958. 


R. Gopalaswami Ayyangar, for Petitioner. 
G. R. Jagadisa Ayyar, for Respondent. 


© The Court delivered the following - 


‘  Jupement.—This Civil Revision Petition is against the order of the learned 
District Munsif of Tiruvaiyaru in O.P. No 25 of 1958 filed under section 115, Civil 
Procedure Code. The facts are briefly these. The respondent in this Civil Revi- 
sion Petition filed an application under section 19 (1) of the Madras Village Pancha- 
yats Act, Act X of 1950, questioning the validity of the election of the respondent in 
the lower Court as a member of the Panchayat Board. The contention of the res- 
pondent before the Lower Court was thaton the date of the nomination, namely 6th 
May, 1958, as well as on the date of election, namely 7th May, 1958, the Petitioner in 
this Civil Revision Petition was interested in a subsisting contract made by the Pan- 
chayat Board, Budalore in 1955 for constructing an overhead tank in the Panchayat 
area. The petitioner was the President of the Panchayat Board during the lease 
period and entered into a contract with the Board in his own personal capacity to 
construct a water tank and not in the capacity of President. The work assigned to 
the said Petitioner was still incomplete and he had received only part of the amount 
due to him. It was also alleged that the work was done for the benefit of the Pan- 
chayat Board, Budalore, that the contract was still subsisting even after the date of 
Act X of 1950. The further allegation in the Petition was that the Petitioner had 
undertaken to construct a building for the Panchayat prior to entering into a contract 
with the Board and that work was also still pending. Therefore, it was argued by - 
the Petitioner before the learned District Munsif that the Petitioner had become 
disqualified to be a member of the Panchayat, as he was interested in a subsisting 
contract made with the Panchayat. The Respondent, therefore, had prayed for a 
declaration that the Petitioner was disqualified to be a member and consequently 
to be a President of the Panchayat Board. 


The Petitioner in this Civil Revision Petition on the other hand contended that 
he was in no way disqualified to be elected a member on the date of nomination or on. 
the date of election. He was not interested in any contract, much less a subsisting 
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contract with the Panchayat Board, Budalore for construction of any work for the 
panchayat. There was no contract entered into by him with the Board as alleged 
before the learned District Munsif. The Government of Madras, according to 
the Petitioner, had undertaken the work of constructing an overhead tank in the 
village of Budalore and had sanctioned the sum of Rs. 33,600 under the Local Develop- 
ment scheme. That work was not entrusted to the Budalore Panchayat. On the 
other hand it was entrusted to* the Petitioner, who entered into a contract with the 
Government of Madras for the constuction of the overhead tank. It was the Govern- 
ment that had given him the work and the Panchayat had nothing to do with the 
contract and so it could not be a contract with the panchayat, which alone would 
disqualify a person with either béing. nominated or elected as a President. He also 
contended that the work was not one, which was being done for the benefit of the 
panchayat, though no doubt the work was done for the benefit of the inhabitants 
of the village of Budalore and the adjoining villages. The Petitioner further con- 
tended that the work could not be deemed to be a work for the Panchayat. So, the 
point urged by the Petitioner was that the work was being done for the Government 
under a contract with the Government and should not bring him within the provi- 
sions of Madras Act X of 1950. He also contended that his executing the contract 
was not in conflict with his capacity as a President or as a member of the Panchayat. , 
Until the time the Government handed over the completed work to the Panchayat, 
the Panchayat had no interest or concern over the work. He also pleaded that the 
Petition was the result of ill-feelings between himself and the Respondent by reason of 
the fact that the Respondent failed to get himself elected as President. . 


The learned District Munsif framed the points for determination in the follow- 
ing terms: i 
“ (1) Is the Respondent disqualified to be a member and President ? 
(2) To what relief is the Petitioner entitled ?” 


After considering the oral and documentary evidence in the case, the learned 
District Munsif came to the conclusion that the Petitioner in the lower Court, the 
Respondent before me, had made out a case against the present Petitioner in the Civil 
Revision Petition. He observed that the work was done for the Panchayat and that it 
was certainly a work for the Panchayat, though the work was done on a contract þet- 
‘ween the Government and the respondent that is the Petitioner. The Panchayat in 
his opinion, the learned District Munsif observed, could not be dissociated with the 
work, becavse it was at the instance of the Panchayat that the work was mooted out. 
Several resolutions had been passed by the Panchayat in that connection to show that 
the Panchayat was interested in the work. They had also contributed certain sums 
of money for the work. He also relied upon Exhibit A-9, which disclosed that the 
Panchayat had authorised the President, Respondent to do the work in his individual 
capacity. So, he could not accept the Respondent’s case that the work, was not done 
for the Panchayat. On these facts the learned District Munsif proceeded to find that 
the Petitioner in this Civil Revision Petition was interested in the work, which was 
proved by the admitted fact that the work was still incomplete and was pending and 
was being done by the Respondent-Petitioner and that admittedly the Petitioner had 
received a part payment of the amount due in respect of the contract, that the Peti: 
tioner was no other than the President of the Panchayat Board and he was certainly 
interested in the work, because he got money from the Government under the con- 
tract, Exhibit A-1 in the case. The learned District Munsif felt convinced that the 
Petitioner was interested in a work done for the Panchayat and therefore he declared 
that the Petitioner was not qualified to be a member of the Panchayat or to be elected 
as President. : 


Against this order. of the learned District: Munsif the Respondent in the original 
Petition has preferred this Civil Revision Petition. 
When the Civil Revision Petition was taken up for arguments, Mr. Jagadisa 


Ayyar appearing on behalf of the Respondent-Petitioner in the original Petition 
raised a preliminary point to.the effect that this Civil Revision Petition was not coms 


s 
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petent on the ground that the Judicial authority appointed to enquire into such Peti- 
tions was not a Court but was only an Officer acting asa persona designata and there- 
fore this Civil Revision Petition was not maintainable against his order. Under the 
Madras Village Panchayats Act (X of 1950), section 19 (1) the authority to decide 
question of disqualifications of members is described to be the prescribed judicial 
authority whose decision shall be final. While prescribing this judicial authority 
under section 19 (1) of the Madras Village Panchayats Act, the Government of 
Madras issued Notification No. 6. The date of this notification is not clear. Any- 
how, the rule issued is to the following effect. 


“ Judicial Authority to decide question relating to disqualification of members——The judicial authority 
to whom applications under section 19 (1) of the Act may be made shall be the District Munsif having 
territorial jurisdiction over the place in which the office of the panchayat concerned is situated or if 
there is more than one such District Munsif, the Principal District Munsif.” 


The second part of the rule provides as follows : 


“Provided that the District Judge shall have power to transfer any such application to any other 
District Munsif in the District.” , Ẹ 
On the basis of this Rule, Mr. Jagadisa Ayyar contends that the judicial authority is 
only the District Munsif and not the District Munsif’s Court. In so far as the Dis- 
trict Munsif’s Court has not been made the judicial authority, but only the District 
Munsif as such, that is to say, the Munsif who is presiding over the Court having terri- 
torial jurisdiction over the place in which the office of the Panchayat concerned is 
situate, it-cannot be claimed that the Munsif’s Court is meant by the rule prescribing 
the judicial authority to enquire into questions of disqualifications under section 19 
(1) and not the District Munsif as such. The learned counsel further points out 
that it is only the District Munsif as such and not the Court that was intended to act 
in matters arising under section 19 (1) of the Madras Village Panchayats Actis made 
clear by the further fact that in the latter part of the first paragraph of the Rule it is 
mentioned that if there is more than one such District Munsif, it should be the Princi- 
pal District Munsif, who should deal with such enquiries. If it were the intention 
of the rule-making authority that it should be.the Munsif’s Court only, then this 
clarification was not called for, is the argument advanced by the learned counsel 
for the Respondents ; because in the case of more than one Court in the same terri- 
torial jurisdiction the question of different jurisdictions does not arise and therefore 
it was sought to be made clear that it was the Principal District Munsif that should 
hold the enquiry under section 19 (1) of the Madras Village Panchayats Act and 
not the Court itself. 


A further point was also urged by the learned counsel for the Respondent that the 
proviso also makes it clear that it was intended that the prescribed judicial authority 
should act only as a persona designata and not as a Court ; for in the proviso the 
District Judge as such is given power to transfer any such application made under sec- 
tion 19 (1) of the Act to any other District Munsif in the district. The contention 
is that if it was a Court that was intended to deal with applications, then it was quite 
unnecessary and uncalled for that a special provision should be made to the effect 
that a District Judge should have the power to transfer any such application to any 
other District Munsif in the district. For ifit was only the Court that was to deal with 
such applications, the District Munsif’s Court would be subordinate to the District 
Judge’s Court and if it was the Court that was intended in both the cases, then a special 
provision of the type made under this Rule was quite redundant and unnecessary 
when the District Court will have the power under the Civil Procedure Code to 
transfer any proceedings before a District Munsif’s Court without any such special 
power being vested in the District Court or the District Judge as such. He urged 
that this was a clear indication that what was intended to be done by the rule was 
merely to appoint a person or an officer to act in his capacity as a persona designata 
and not the Court, presided over by him that was to function in relation to such 
applications. The learned counsel for the Respondent, therefore, argued that in so 
far as the learned District Munsif was acting in his capacity as a persona designata, 
he could not be said to be a Court subordinate to the High Court and powers of the 
High Court under section 115, Civil’ Procedure Code, could not be invoked, 
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. The further point raised by Mr. Jagadisa Ayyar was that section 19 (1) provided 
also that the decision of the prescribed judicial authority shall be final. . That also 
indicated that it was the intention of the Rule making authority and the Legislature 
also that the decision of the District Munsif should not be liable to any appeal and 


that there should be some finality with regard to the decision made by the District ' 


Munsif. Ifit were the intention that the term “District Munsif” was to be understood 
as “District Munsif’s Court ”, then the provision in section 1g (1) of the Act that the 
judicial authority’s decision shall be final will be in violation of the rights of a party 
to take matters on appeal, or revision, to a superior Court when he is aggrieved by 
decisions of subordinate Courts. 


As against these contentions Mr. Gopalaswami Ayyangar, the learned counsel 
for the petitioner has invited my attention to the Rules made by the Government 
under the same Madras Village Panchayats Act, (X of 1950) for decision of election 
disputes. Those Rules provide that all election petitions shall be presented in ac- 
cordance with the Rules to an Election Commissioner as defined in rule (2) of the 
said Rules and they also provide for the procedure to be followed in the presentation 
of such petitions to the Election Commisioner. ‘Those Rules are framed under the 
powers given by the Act under section 114 (1) of the Madras Village Panchayats Act, 
(X of 1956). Defining the Election Commissioner in the said rule (2), it is stated. 


Where the Government so direct, whether in respect of Panchayats generally or in respect of 
any class of Panchayats or in respect of panchayats in the same district or taluk, such Officers or Officer 
of Government as may be designated by the Government in this behalf by name or by virtue of Office: 


Provided that an election petition may, on application, be. transferred, 


` (a) if presented to a District Munsif under clause (i) by the District Judge concerned to another 
District Munsif within the jurisdiction ; me ee oS : 


(b) if presented to an Officer of Government under clause (it), by the Government to another 
Officer of Government. i S 


Where an Election Petition is transferred to any .authority under the foregoing proviso, such 
authority shall be deemed to be the Election Commissioner.” f er a 


Then follows rule (3), on which emphasis has been- laid by thé learned counsel for 
the petitioner. It is in the following terms : : 3z g : 


“ An Election Commissioner exercising jurisdiction under these Rules shall be deemed to exercise 
such jurisdiction as a persona designata and not in his capacity as a Judge or other Officer of Govern- 
ment as the case may be”. ee, + als 7 a 


The learned counsel for the petitioner çontends on the basis of this Rule that if reall 
it was the intention of the Government, the Rule making authority, that the District 
Munsif holding enquiries under section 19 (1) of the Act were to act as a 


nata. The Rules framed for the decision of election disputes was a“pointer to the 


tion but only . 


the Court has jurisdiction and therefore it should be inferred that what was intended 

by the rule for.enquiries under section 19 (r) was only that the District Munsif should 

function as a Court and not that the District Munsif should function ‘as a‘ pe}sona 

«designata. SS eg. Se eS =e S UGS as Bee see Ua O EE L E ) dn 
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as’ persona desig-. 


ae har f persona desig- S 
nata, a similar provision would have been made in that Rule to the same effect, as. 
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The learned counsel on both sides have invited my attention to several deci- 
sions in support of their respective contentions. .Mr. Jagadisa Ayyar cited before me 
a decision in Lakshmanan Chetty v. Kannapbar}, by a Full Bench of this Court where -it 
was held that the Chief Justice of the Small Causes Court appointed to make enquiri- 
es into election petitions or questions of validity of nomination, etc., was only func- 
tioning as a persona designata and not as a Court. He pointed out that this Full Bench. 
decision distinguished the earlier Full Bench decision cited in Parthasarathi Naidu v. 
Koteswara Rao*, which held the contrary view, namely, that when it was named as a 
District Judge or a Subordinate Judge, the District Judge or Subordinate Judge was. 
not acting merely as a persona designata but also was acting as a Court. A further 
decision reported in Abdul Wahib Sahib v. Abdul Khader Sahib, was also cited by Mr. 
Jagadisa Ayyar wherein Yahya Ali, J., held that any Officer designated by name, 
though he might hold the position of a judicial authority was still acting only as a 
persona designata and not as a Court, following the decision of the Full Bench ‘in 
Lakshmanan- Chetty v: Kannappart. Another decision relied upon by Mr. Jagadisa 
Ayyar was Chinniah Thevar v. Badsha*, where Clerk, J., has agreed"with Yahya Ali, J. 
that where a judicial Officer named was only: acting as a persona designata and not as. 
a Court following several decisions on the point that were cited before him includin 
the decision of the Full Bench in Lakshmanan Chetty v. Kannappar}. = 


As against these decisions Mr. Gopalaswami Ayyangar has invited my, atten- 
tion to two decisions in Ramaswami Gourdan v. Muthii Velappa Gounder’, and Ahamad 
Thambi Maracayar v. Basava Maracayar®, wherein it has been held that a Judge hearing 
an election petition before him under the Rules issued by the Local Government, 
whether under the Local. Boards Act or under the District Munisipalities Act, was 
acting not merely as a persona designata but also as a Court in the exercise of his: ordi- 
nary jurisdiction extended for that purpose. “As already stated this was the tenor of 
the decision in Parthasarathi Naidu v. Koteswara Rao®, In addition to this Mr. Gopala- 
swami Ayyangar also invited my attention to the decision of the Privy Council in. 
Adaikappa Chettiar v. Chandrasekhara Thevar?, which he. stated had application to the 
facts of the present case. The decision im this authority cited by the learned counsel 
for the petitioner is that where a legal right is in dispute and'the ordinary Courts of 
the country are seized of such dispute, the Courts are governed by the ordinary rules. 
of procedure ‘applicable thereto and an appeal lies, if authorized by such Rules, not-: : 
withstanding that the legal right claimed arises under a special statute which does. ` 
not in terms confer a:right of appeal. we a aha 


In Appaya Gounder v. Sheik Dawood Sahib 8, relied upon by the learned counsel for~ ` 
the petitioner, it was, held that the High Court had jurisdiction to interfere with the 
decision of a subordinate Court, even though it was functioning as a persona designata. 


-Another decision relied upon by the learned counsel for the petitioner is the 
one in Rajam Bharathi v. Damodaram Naidu®. In that decision Balakrishna Ayyar, J., 
held that the order of the Court of Small Causes, notwithstanding the fact that it was - 
said to be final, was subject to revisison if the order was without jurisdiction. 


The latest decision to which my attention has been invited by the learned coun- 
sel for the petitioner is the one reported in Nookamma v. Election Commissioner!®, In 
that decision the question that arose for consideration was whether under the Rules 
framed for decision of disputes regarding elections to the Village Panchayat the 
District: Munsif_or the Election Commissioner had power to condone the delay in 
the-presentation of an election petition: A Bench of the Andhra High Court held.” 
that since the. Blection Commissioner was acting only as-a persona designata he had - 
no general jurisdiction to condone theidelay in the presentation of petitions under 
the Limitation’ Act. | re a a ape? 
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A few other decisions were also relied upon by Mr. Jagadisa Ayyar, namely 
R. S. Navalkar v. Mrs: Sarojini Naidu}, and also Deéivanayagam Pillai v. Diwan Mohideen 
‘Rowther®. I do not think that it is-necessary for me’ to refer to these decisions in. 
detail. a -> eime Te eann hye 


I have heard the arguments of the learned counsel on both sides ‘and after a 
consideration of the import and significance of all the decisions, that have .been’ 
cited before me, in my judgment the Rule issued by the Government under section 
19 (1) of the Madras Village Panchayats Act prescribing the judicial ‘authority to 
be the. District Munsif having territorial jurisdiction in the area, wherein the Pan-- 
chayat is situated, could not have intended the Munsif’s Court as such but only the 
Officer presiding over the Court and having jurisdiction over the territory in which 
the Panchayat is situated. If it were the Court that was intended by the Ruile. that 
was framed for the purpose, nothing could have been difficult for the authority to- 
state that it was the District Munsif’s Court that was to function in such matters.. 
The frame of the Rule and also the proviso that has been attached to it, namely,, 
that the District Judge shall haye- power to transfer any. petition from one. District 
Munsif to another’ District Munsif ‘within his jurisdiction is also ‘significant of the 
fact that what was intended was only the. person or the Officer that was being named. 
to“deal with the petitions under section ig (1) and not the civil Court subordinate, 
to the High Court. It is true that in the Rules framed for decision of matters ret 
lating to disputes on elections they-have been. set, out elaborately, and it has been. 
made abundantly clear. that the person designated is not’ the civil Court-but only’ 
he has to act as a persona designata. “ A similar elaborate provision could have been 
made when the Rules were framed for the purposes of section 19 (1) of the Act; but. 
the lack of such elaborateness would not in any way detract-from the tenor of-the 
Rule, namely,. that it was only intended to be an Officer named or designated that 
Was to sèrve as the Tribunal to enquire into petitions under section 19 (1) and not: 
the ordinary civil Court subordinate to the High Court. `` Neither counsel has been. 
able to point out to me any Division Bench’s decision of this Court on this question 
after the Full Bench decision in Lakshmanan- Chetty v. Kannappar?. Both sides‘have . 
only been able to lay their hands on decisions of single Judges following the decision 
in Lakshmanan Chetty v. Kannappar*. ‘The ruling of the decision in Lakshmanan Chetty 
v. Kannappar*, seems to ‘make it clear that it did not choose to follow the previous 
Full Bench decision in Parthasarathi: Naidu .v. Koteswara Raot; but it really went to 
the extent of distinguishing that decision. With due respect, not only am I bound: 
to follow the Full Bench decision in Lakshmanan Chetty v. Kannappar’, but I am myself” 
in complete agreement with the view expressed therein. In that view I do not think 
this Civil Revision Petition could be considered to be competent. ’:Thé District 
Munsif having been named and designated as a Judicial authority to enquire. into” 
the petitions under section 19 (1) of the Madras, Village Panchayats . Act. is--not 
a civil Court, which could be said to-be.subordinate to the jurisdiction of the High 
Court so as. to be brought within the purview ‘of section 115 ofthe, Civil Procedure’ 
Code. It may be thatas a Tribunal any Election Commissioner or. any other judi- . 
cial authority ‘acting as the persona designata may: be subject tothe revisional -jurise | 
diction of the High Court., But that right or remedy could be invoked’ only When ` 
there is want of jurisdiction in the order. or ‘the decision. passed by the Tribunal. 
In this case it is not contended that the District Munsif acting: as ‘persona. ‘designata 
has acted without jurisdiction or even acted in excess of the jurisdiction,’ On the’ 
other hand, the point raised is only that in view of the fact that this District Munsif. 
acting as the persona designata in regard to ‘the enquiry’ in ‘question’ is not subor-, 
dinate to the Civil Court, the High Court could not exercise ‘any jurisdiction over- 
it, unless it was positively established that there was lack of jurisdiction in.the order 
passed. É ` : f ; 
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.Mr. Gopalaswami Ayyangar, however, argued that even if it were to be held 
that no Civil Revision Petition was maintainable against the order of the learned 
District Munsif, still Article 227 of the Constitution could come into play and his 
client should be given permission to convert the Revision Petition into an appli- 
cation under Article 227. In Hari Vishnu Kamath v. Syed Ahmad Ishaque1, cited by 
-the learned counsel for the petitioner it was held that all Election Tribunals are 
under the jurisdiction of the High Court and that such jurisdiction ‘could be exercised 
‘by the High Court under Article 227 of the Constitution. 


As against this Mr. Jagadisa Ayyar has invited my attention to a decision of 
the Allahabad High Court in Kumari v. State and another®, where the Court refused 
‘permission to convert a Civil Revision Petition into an application for a writ of 
certiorari or an application under Article 227 of the Constitution. It has been con- 
ceded by the learned counsel for the respondent on this point that the proper-remedy 
to be sought by the petitioner would be only under Article, 226 of the Constitution 
and not an application for converting this Civil Revision Petition into an application 
under Article 227. I agree with this contention-of the learned counsel for the 
respondent. It is open to the petitioner to file an application for a writ under 
Article 226 of the Constitution especially in view of fact that the bar of limitation 
does not affect the petitioner seeking such a relief in this High Court. The-District 
‘Munsif acting even as a persona-designata is a Tribunal and the orders of that Tri- 
bunal could’be questioned by means of a writ application. I do not think that in 
such circumstances there is need for me to grant permission to the petitioner to 
convert this Civil Revision Petition into an application under Article 227 of the 
‘Constitution. ’ ' . 

In the result the preliminary point raised on behalf of the respondent is upheld 
and this Civil Revision Petition fails. I have not gone into the merits of the case 
and it is not necessary for me to do so in the view I have taken on the preliminaty 
point. I do not think I need order costs in this petition. The petition fails and is 
dismissed without costs. À i ` f 

V.S. — Preliminary point upheld and 

; Revision dismissed. 


_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR. JUSTICE GANAPATIA PILLAI. 
A. P. Paramasivan a E n .. Petitioner* 
U. r E r 3 E 
Sevasami Nadar f: H raoa Tiaa .. Respondent. 
Madras Indebted Agriculturists (Repayment’ of Debts) Act (I of 1955), section 2 (a)—Agriculturist— 


_Exception—Joint family—Paymint of kist: in excess of the limit prescribed by Statute—Notional share of each 
member below the statutory limit—Such members if entitled to the. benefits of the Act. go 
"The liability to pay kist on lands owned by a Hindu joint family is an entire one and it will not 

tbe open to-any member to'say that he will pay the proportionate kist on his share of the family pro- 

- perty unless there is a partition. So long as he remains joint he is liable to pay the entire land revenue 
.due upon the family lands. Hence when such a family is assessed to land revenue exceeding the 
:statutory limits every member of the family will be excluded from the benefit of the Act. It is not 
«open to such a member to contend that his share of the land revenue, if a partition had taken place 


ywould be below the statutory exception. 
Z. Petition under section 25 of Act IX of 1887 praying the High Court to revise 
tthe Decree of the Court of the District Munsif, Ambasamudram, dated 8th 
“December, 1955 and passed in 8.C.S. No. 342 of 1955. : 
-| S: V. Rama Iyengar, for Petitioner. ` 

S. Jagannadan for T. R. Ramachandran, for Respondent. 





1. (1955) 1 MLJ. (S.Č.) 157 : 1955 S-G.J. 267. a, ALR. 1957 All. 495. 
+C.R.P. No. 388 of 1956. : . ..  grd July, 1959. 
: : : E Ta _ _ _ (12th;Asadha, 1881—Sąka.) 
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a) PARAMASIVAN J. SEVASAMI NADAR (Ganapatia Pillai, 7.). 45: 


The: Court delivered the following - 

Jupement.—This is a petition to revisé the decree of the District Munsif, 
Ambasamudram, dismissing the suit filed by the plaintiff. The suit was laid for 
recovery of Rs. 492-14-0 due on a promissory note executed by the defendant on 
the 18th of April, 1949 in favour of the plaintiff’s assignor. There was a payment. 


_of Rs. 10 towards interest on the 29th March, 1952. Thereafter, there were no 


payment. It is alleged in the plaint that though the suit was filed on rst July, 1955, 
it was not barred, as the defendant was an agriculturist entitled to the benefit of 
Madras Act I of 1955. This Act extended the period within which suits for money 
should be filed: against agriculturists by a period of four months, See section 3. 
The question, therefore, is whether the defendant is a person who falls within the. 
definition of ‘ agriculturist ’ contained in section 2 of the Act. The learned Dis- 
trict Munsif held that he did not fall under the definition, and that, therefore, ‘the, 
suit was not saved from the bar of limitation. Mr. Rama Iyengar, the learned 
Counsel for the petitioner, contends that since the defendant is a member of the 
joint family which consists of another male member, the kist for the lands belonging 
to the joint family should be apportioned to find out how much would fall to the 
share of the defendant. 


‘The admitted facts are that the lands belong to the joint family of the. defen- 
dant which consists of himself and his son, and that the family have to pay kist of 
Rs. 250 per year. It is said that since the defendant is entitled to a half share 
in these lands, he is also liable to pay only a half share of the land revenue and the 
kist of the family lands payable by him would be only Rs. 125, well below the limit 
of Rs. 150 fixed in section 2 (a) (i) of Madras Act I of 1955. Section 2 (a) speaks 
of a person having interest in agricultural lands. Admittedly the family of the 
defendant is joint. On the date when the suit ought to have been filed, the de- 
fendant had an interest in every item of the joint family property which inter alia 
consists of agricultural lands. It cannot be said that his interest in the agricultural 
lands extended only to half of them and not to the entire lands. ‘ i 


Section 2 (a) (i) is an exception to section % (a). That clause takes out of sec- 
tion 2 (a) the class of agriculturists who would otherwise fall within section 2 (a). 
The test is payment of kist, land revenue, peskash or quit rent exceeding one hun- 
dred and fifty rupes per annum in any year after 1952-53. Mr. Rama Iyengar’s 
argument is that since the defendant owns notionally only a half share in the family 
properties, he is liable to pay only a half share of the land revenue due on the lands. 
This runs counter to accepted notions of liability for payment of kist due to Govern- 
ment. A number of lands are entered in one patta and the land revenue payable 
for all those lands is totalled up. Yet it could not be said that the liability to. 
pay such land revenue could ‘be distributed on the various lands included in the 
holding under that patta. Similarly, even though the defendant may, if a partition. 
were to be effected, be entitled to a half share of the family lands, he could not con- 
tend that he would pay a half share of the land revenue payable for the family lands. 
Certainly, so long as he remains joint, he is under a liability to pay the entire land 
revenue due upon the family lands to the Government. It follows that the defen- 
dant is a person who is liable to pay land revenue exceeding Rs. 150 per annum., 
He is, therefore, hit by section 2 (a) (i) of the Act. The learned District Munsif 
was right in holding that the plaintiff could not rely upon section 2 (a) (i) for escaping 
= þar of limitation. The dismissal of the suit is, therefore, proper and this petition 
is dismissed. ach ` 


R.M. _ f Petition dismissed- 
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IN THE HIGH COURT OF JUDICATURE AT-MADRAS. 
ae .. (Appellate Jurisdiction:) _ 3 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE GANAPATIA 
‘PILLAI. rai oe . : aE B S 


-Mariamman Handloom Factory by. its Proprietor P. M. M. 


x 


.Adinarayana Nadar and others. E oe s+ Appellants* 

. . . i J. z oy ` ` - i ' , - 

"The State of Madras by.its Secretary, Department of Industries, . 
Labour'and Co-operation, Madras and others ` * se Respondents. 


Industrial Disputes Act (XIV of 1947) (as amended by Act XVIIL of 1952), section 1o (1) (c): and (4)— 
Jurisdiction of Industrial Tribunal—Reference by Government—Question whether weavers: employed in handlobm 
factories were workmen and the dispute was an industrial dispute-Furisdiction of Tribunal to decide initial question: 
-òf jurisdiction—Issue, if to be decided by High Court only, > . as : oe ue 

Where, in a reference by the Government to‘the:Industrial Tribunal under section’ ,10 (1): (eY 


of the Industrial Disputes Act, ‘of certain questions of difference between the mahagements of certain 
handloom factories and the weavers engaged therein, it is contended that the weavers were not “ work- 
‘men ” as defined in section 2 (s) of the Act and that there was no “ industrial dispute ” within the 
meaning of section 2 (k) of the Act, it cannot be said that the question can only be decided by the 
‘High Court in proceedings under Article 226 of the Constitution and cannot be decided by the 
Industrial Tribunal. : . . 


+» While the High Court has certainly jurisdiction to decide the question and would, in a’ 
‘proper case, be justified in dealing-with the matter at the earliest stage before even the Industrial 
“Tribunal had begun ‘its proceedings, it does not- follow that the Indussrial Tribunal itself has : no: 
Jurisdiction to decide such an issue. eS Ae EET ie > RE i oes 

The ‘Tribunal ‘has the initial jurisdiction to decide the jurisdictional issue and to come to a con-. 

‘clusion on the issue raised before proceeding to hear the reference. If it comes to a right conclusion, 
that the weavers are workmen and that the disputé is an industrial dispute, it has jurisdiction to pro- 
ceed further with the adjudication of that dispute. If, however, it comes to the conclusion that the’ 
dispute is not an industrial dispute, it can have no jurisdiction to proceed any further. But it‘cannot 
give. itself jurisdiction’ deciding wrongly such a jurisdictional issue. If the Tribunal wrongly decides 
such a question, the error can be corrected by appropriate proceedings under Article 226 of the 
‘Constitution. The party aggrieved by the decision of the Tribunal on the point can always approach 
the High Court to issue a writ of, prohibition to restrain the Tribunal from proceeding with the 
inquiry or a writ of certiorari to quash the proceedings so far takén resulting in the erroneous decision. ; 

`D. C. Works Lid. v. State of Saurashtra,-(1957) S.C.J.'208 : 1957 S.C.R., 152°: A.LR. 1957 S.C# 
‘264, relied on. . a x > SO eed wd, og och i ae 
`. ‘There is nothing in section 10-(4) of the Act (newly added by the Amending Act of 1952), which. 
precludes, expressly or ‘impliedly, the Industrial. Tribunal from deciding whether there-is an Indus- 


trial dispute and whether the dispute is between employer and workmen. 


Appeals under clause 15 of the Letters Patent against the order of the Hon’ble 

Mr, Justice Rajagopalan; dated 31st July, 1957 and made in the exercise. of 

the: Special Original Jurisdiction of the High Court in W.P. Nos. 267 of 1957, 177 

of 1957, 264 of 1957, 265 of 1957 and 266 of 1957, presented under Article 226 of 

‘ithe Constitution of India, to` issue a writ of prohibition directing the -second 
respondent to forbear from proceeding with the enquiry of I.D, No,°36 of 1955.in 

pursuance of the Notification G.O. No. Ms. 2470 of the Department of Industries, 

Labour and Co-operation, Madras, dated goth July, 1955, inso far as the petitions 

respectively are. concerned. f re ae : 


© R: Viswanathan’ for. T. R. Srinivasan ‘and: T~ Ramalingam, "Advocates for 


» 


Appellant, . A ; Po 
. The Additional Government Pleader (M. M. Ismail), on behalf of the 1st and 
‘and Respondents in all the Appeals. : 
K. V. Sankaran, for the grd Respondent. 
The Judgment of the Court was delivered by : 
Rajamannar, C.;7.—The above appeals are from the judgment of Rajagopalan, J., 


disposing of a batch of petitions filed under Article 226 of the Constitution by the 
managements of certain handloom factories in the following circumstances. On 


SE 


* W.A. Nos. 103 and 144 to 147 of 1957. pa Agate July, Ea 
: 4 ; —1880. 
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the 20th July, 1955, the Government in exercise of the powers: conferred -by sec- 
tion 10 (1) (c) of the Industrial Disputes Act,-1947, dirécted that an Industrial 
Dispute which had arisen between the workers and the managements specified 
in the First Schedule to the order, in respect of matters specified in the Second 
Schedule thereto be referred, for adjudication, to the Industrial Tribunal having its 
place of sitting at Madras. The matters mentioned in. the Second Schedule were 
(1) whether the wage cut made in November, 1954, should be restored, and if so, 
from what date and (2) Fixation of the number of festival holidays. Though the 
reference mentions the dispute to be between the workers and the managements 
in general terms, it is common ground that the controversy is between the 
‘weavers who work for the several factories, ‘and respective managements, and 
the main question for, consideration is whethe1 these weavers are workmen 
within the definition of that term in-the Industrial Disputes Act, section 2, clause 
(s). - The contention of the managements was that as these weavers were not’ work- 
men, there was no industrial dispute, because according to.the definition in clause 
(k) of section-2 of-the Act, ‘industrial dispute’? means,-inéer alia, any dispute or 
difference between employers and workmen. Before the. Tribunal could take up 
the matter for adjudication, the managements first filed an application for the issue 
of a writ of certiorari to quash the reference itself. But that petition was dismissed 
‘by this Court on rath February, 1957. Subsequently the applications out of which 
these appeals arise were filed by the managements. of thë five factories praying for 
the issue of writs of prohibition directing the Industrial ‘Tribunal, Madras,. to for- 
bear from proceeding with the enquiry of the dispute which had been referred to 
it by the Government. Before the learned Judge, Rajagopalan, J., who dealt with 
the petitions, the main contention was that the weavers who were concerned in the 
dispute were not workmen as defined in section 2 (s) of the Act. This legal position 
was not accepted by the weavers. The sole question is whether this controversy 
should be decided first by the Industrial Tribunal or can only be decided by this 
Court in the petitions under Article 226. Rajagopalan, J., makes.it abundantly 
clear that this Court certainly had jurisdiction to decide the question and in a proper 
case this Court.would be justified in dealing with the matter at the earliest stage 
before even the Industrial -Tribunal had begun its proceedings. But the learnéd 
Judge was equally clear that this did not necessarily imply that the Industrial Tri- 
bunal itsèlf had no jurisdiction to try such an issue. The learned-Judge observed : 


“ In my opinion, the Tribunal has that jurisdiction. If it comes to a right conclusion that it is 
an industrial dispute, it has jurisdiction to proceed further with the adjudication of that dispute. 
If, however, it comes to the conclusion that the dispute is not an industrial dispute it can have no 
jurisdiction to proceed ‘any further. As a statutory Tribunal whose jurisdiction is to be sought within 
the terms of the Statute which created it, it cannot give itself jurisdiction by deciding wrongly such a 
jurisdictional issue. If the Tribunal wrongly decides such a question, the erzor can be corrected by 
appropriate proceedings under Article 226 of the Constitution.” . . 


With respect to the learned Judge, we are in entire agreement with this state- 
ment of the law. In this view the learned Judge refused to issue writs of prohibition 
and dismissed the petitions. Learned counsel for the appellants was unable to 
cite any authority to show that the view is not sustainable. Though the point as 
such did not come up for discussion in the case, the judgment of the Supreme Court 
in D. G. Works Ltd. v. State of Saurashtra, supports by implication the view taken by 

, Rajagopalan, J., which accords with our view. Learned counsel for the appellants 
relied on a new sub-section added by the amending Act of 1952 to section 10 of the 
Industrial Disputes Act which runs thus: 


“io (4). Where in an order referring an industrial dispute toa Labour Court, Tribunal or 
National Tribunal under this section, the appropriate Government has specified the points of dispute 
for adjudication, the Labour Court or the Tribunal or the National Tribunal, as the case may be, 
shall confine its adjudication to those points and matters incidental thereto.” 


We do not think that this provision has any material bearing on the question 
now in issue. It has reference to the matters mentioned in the order of the Govern- 


1. (1957) S.G.J. 208 : 1957 S.C.R. 152 : A.LR. 1957 S.G. 264. 
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ment as matters in dispute between the parties. It does not preclude expressly or 
impliedly the Tribunal from deciding whether there is an industrial dispute and. 
whether the dispute is between employers and workmen. 


Learned counsel for the appellants tried to support his contention that the 
Tribunal would not have jurisdiction to decide the question of fact, a decision on 
which is a preliminary requisite to further valid procedings by the Tribunal, by 
réferring to some of the other provisions in the Act. For'instance learned. counsel 
referred to section 15 of the Act. The argument so far as we are able to gather 
was that the Industrial Tribunal should always pass an award in respect of 
any reference made to it under section 10, but if the Tribunal were to hold that it 
had no jurisdiction to adjudicate on the matters referred to it, the Tribunal would. 
not be able to pass an award. Now an award has been defined as an “ interim or a 
final determination of any industrial dispute or of any question relating thereto....°” . 
It will not be straining the language of the statute to say that a question whether 
there is an industrial dispute within the definition of that term in the Act is certainly 
a question relating to the determination of any industrial dispute. There may be 
several occasions when the Industrial Tribunal would have no oportunity of passing 

_an award which can in its terms be implemented by the parties. Take for instance 
a case when it transpires during the proceedings that there is no dispute between 
the management and the workers in respect of a matter mentioned in the Govern- 
ment Order of reference. Then surely the Tribunal will not be able to pass an 
award. .The Tribunal will have to close the proceedings and report to the Govern- 
ment that there is no matter in dispute between the workers and the management. 
Likewise, if the Tribunal were to hold that the weavers concerned in the reference 
are not workmen falling within section 2 (s) of the Act, then the award of the 
Tribunal would consist in a declaration that they would not have the right to- 
demand an adjudication of the dispute. 


In our opinion the Industrial Tribunal has initial jurisdiction to decide the 
^ preliminary jurisdictional issue. It is not necessary for us to define the extent of the 
- power of this Court to interfere with the decision of the Tribunal on the point. In 

.the appeals beforé us there has yet been no such decision by the Tribunal.’ 


As we have mentioned above, the aggrieved party, that is the party aggrieved. 
by the decision of the Tribunal on the point, can always approach this Court to 
- issue a writ of prohibition to restrain the Tribunal from proceeding with the en- 
> quiry. As Rajagopalan, J., has said : 

“ If an Industrial Tribunal wrongly decides the jurisdictional issue and comes to the conclusiom 
© that the dispute is an industrial dispute when it is not, the aggrieved party can ask for the issue of a 


writ of prohibition to restrain the Industrial Tribunal from proceeding further in the matter. The 


aggrieved party can also ask for a writ of certiorari to quash the proceedings so far taken resulting 
in the erroneous decision....” 


It is unfortunate that though the reference was made by the Government in 
July, 1955, the Tribunal to this day has not taken up the enquiry. In the view we 
have taken the appeals are dismissed that there will be no order as to costs. 


PRN. T - '. Appeals dismissed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnk. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE GANAPATIA 
PILLAI >o : 


Arya Bhavan, Madras by its partner C. M. Sharma .. “Appellant* 
i v. - ; 
M. S. Narayana Rao and another ; .. Respondents. 


Industrial Disputes (Appellate Tribunal) Act (XLVIII of 1950), section 22—Dismissal of a- worker— 
Dispute taken up by all the workmen represented by their union—Workmen concerned in the appeal. _ 


The question whether a particular workman is or is not a workman concerned in an appeal: 
pending before the Labour Appellate Tribunal is a question of fact depending upon the circumstances 
of each case. Era i Í i 


When a reference is made by the Government of a dispute which relates to the dismissal 'of oñe 
or a few of the workers and the dispute is taken up by all the workers represented by their union, the 
workmen and not only the particular workman who has béen dismissed are parties, to the reference, 
and they would be ‘workmen’ concerned in an appeal. 


` Newtone Studios v. Ethirajulu, (1957) 2°MLL.J. 147, referred. 


Appeal under clause 15 of the Letters Patent against the Order of the Honourable 
Mr. Justice Rajagopalan, dated 4th September, 1957 and made in the exercise of 
the Special Original Jurisdiction of the High Court in Writ Petition No. 547 of 
1956 presented under Article 226 of the Constitution of India-to issue a writ of certio- 
vari calling for the records relating to the order of the second respondent, dated 23rd 
March, 1956, in Misc. Case No. III-C-429 of 1954 published at page 10 of the 
Supplement to Part I of the Fort St. George Gazette, dated 25th April, 1956 and 
quash the said order. = 


R. M. Seshadri, for the Appellant. 
K. V. Sankaran, for the 1st Respondent. 


The Additional Government Pleader (M. M. Ismail),-for the 2nd Respondent. 


The Order of the Court was made by 


Rajamannar, C.F.—This is an appeal against the judgment of Rajagopalan, J., 
dismissing a petition filed by the appellant under Article 226 of the Constitution 
for the issue of a writ of certiorari to quash an order of the Chairman, Central Govern- 
ment Industrial Tribunal, Madras, dated 23rd March, 1956, in the following cir- 
cumstances. The appellant is the management of a Restaurant carrying on business 
in Madras under the name and style of Arya Bhavan. In 1953 the appellant dis- 
missed one ofits employees, one Janardhana Bhatt on the ground that he was engaged. 
in a scuffle with a customer of the restaurant and assaulted him in the course of the 
quarrel. ‘This led to a reference by the Government of Madras of’an industrial 
dispute between the workers and the management of Arya Bhavan, Madras, with 
respect to the justification of the dismissal of the said Janardhana Bhatt. The wor- 
kers were represented by the City Hotel Workers’ Association. The Industrial 
Tribunal made an award that the dismissal of Janardhana Bhatt was unjustified and 

- directed that he should be reinstated with back wages from the date of his dismissal 
to the date of his reinstatement. The Government duly notified the award by their 
order, dated 27th January, 1954. Against this award the appellant preferred an 

` appeal to the Labour Appellate Tribunal, Madras, on 25th February, 1954. While 
the appeal was periding the appellant dismissed on 29th April, 1954, the contesting 
respondent, M.’S. Narayana Rao on the ground that he was found guilty of stealing. 
Thereupon the respondent filed an application before the Labour Appellate Tri- 
bunal under section 23 of the Industrial Disputes (Appellate Tribunal) Act, 1950. 
That application was eventually disposed of by the Ghairman, Central Government 





* W.P. No. 115 of 1957. z) (oth: Sra gist July, 1959- 
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Industrial Tribunal, Madras, by his Order, dated 23rd March,-1956. Before the 
Appellate Tribunal objection was raised’ by the management that the respondent 
was not entitled to file an application as he was not a “ workman concerned ” in 
the appeal but this objection was overruled. The Appellate Tribunal went into 
the merits of the case also and held that the dismissal of the respondent was not justi- 
fied. The Tribunal, therefore, directed the management to reinstate the respondent 
and pay him arrears of wages. To quash this order the appellant filed a petition 
from which this appeal arises. The main ground taken before Rajagopalan, J., before 
whom the petition came on for final disposal was that the respondent was not en- 
titled to file any application ‘as-he would not be a “ workman concerned’ in the 
appeal pending -before the Appellate Tribunal in the matter of Janardhana Bhatt. 
Rajagopalan, J., held against the: appellant. Hence this appeal: - 


Section 22 of the Industrial Disputes (Appellate’ Tribunal) Act, 1950 (Act 
XLVIII of 1950) runs thus :— Sy sf 


“ During the period of 30 days allowed for the filing of an appeal under section 10 or during the 
pendency of any appeal under this Act, no employer shall—(a) alter to the prejudice of the workmen 
concerned in such appeal the conditions of service applicable to them immediately before the filing 
of such appeal or (b) discharge or punish: whether by dismissal or otherwise, any workmen ‘concerned. 
in such appeal save with the express permission in writing of the Appellate Tribunal ”. 


The contention of Mr. R. M. Seshadri, learned counsel for the management was 
that the appeal pending before the Appellate Tribunal related’to the propriety of 
the dismissal of a single workman and it cannot be said that any other workmen 
“ were concerned ” in such an appeal. His contention’ is thus set out in the affi- 
davit filed by the appellant: `. 


©- “There may be cases in which it would be éasy to hold that certairi workmen are 
“not concerned in the pending appeal, arising out of a particular dispute. It has 
been held for instance that where a dispute relates, to the payment of bonus for 
`a particular year, say, 1954-55, the workmen who were employed subsequent to 
that period would not be “ workmen concerned ” in the appeal relating to the ques- 
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‘tion of bonus for that-year. - Vide Kalachan Talukdar v. Standard Vacuum Oil Company* 
„and also Shankar Rao Domajee and'another: v. Model Mills Lid.?. It is equally clear 


that, if a particular company, has several branches dealing with different categories ,, 


-of businesses, workmen -employed in one department would not: be concerned, in 
-a dispute between the management and the workers of quite a different’ depart; 
:ment. In Bhathi. Bhura v. Associated Cement Companies Ltd.*, it was held ‘that work- 
-men. employed ` in ‘certain quarries (mines) would not be workmen concerned 
in a dispute between. the workers`in a cement factory and the management of that 
factory though the same company was the proprietor of both the cement works and 
the quarries.. A similar instance ôf such a case is found i in Jawahar Mills v. Subba- 
«rayan and two others, A 


P} 


A real difficulty arises whens a reference is made by the Government, of a disput 
‘which relates to the dismissal or retrenchment of one or a few of the workers and 
‘the dispute is taken up by all the workers represented by their union. It is now 
well established that the Government cannot make a reference of a dispute between 
‘one employee and the management. It-is necessary that the employee’s case must 
be taken up by all the workers collectively. That is why in several references in- 
-cluding that’ relating to Janardhana Bhatt though the subject-matter. for. adjudi- 
‘cation is the propriety or the validity of the dismissal of one worker the actual re- 
ference to the Tribunal is of an industrial dispute between the workers and the 
“management of the establishment. : In this sense the workmen, and not only the 
„particular workman who has been ‘dismissed, are parties to the appeal. In the 
context the observations of Das, J., as he then: was in the decision of the Supreme 
‘Court in Automobile Products ‘of India, Ltd. v. Rukmaji Bala®, as regards the object.of 
section 22 of 1950 Act-should be borne in mind. It is true that in that case the 
‘Supreme Court was not called upon to decide the precise scope of the expression 

“ workmen concerned iùn- such appeal”. But the object of the section as explained 
by his Lordship throws considerable light on the meaning to be attached to the 
-expression “‘ workmen concérned in such appeal ”. ”, His Lordship said :— 


. The object of section 22 of 1950 Act like that of section 33 of the 1947 Act as P E is to 
‘protect the workmen concerned in disputes which form.the subject-matter of pending proceedings 
against victimisation by the employer on account of their having raised industrial: disputes or their 
‘continuing the pending proceedings. It is further. the object of the two sections to ensure that pro~ 
‘ceedings in connection with industrial disputes already -pending should be brought to a termination 
Jin a peaceful atmosphere and that no. employer should during the pendency of these proceedings 
take any action of the kind mentioned in the sections which may give rise to fresh disputes ea to 
‘further exacerbate the already strained relation between: the employer and the workmen.” 


. The management may out of vindictiveness’ and annoyed by -the- fact that all 
the workmen had taken up the cause of the dismissed employee try to victimise such 
workmen or the managernent imight by such victimisation try. to stifle the pending 
proceedings by frightening the workers by disciplinary action against other workmen. 
In one sense it is correct to say that the other workmen are not directly concerned 
in the subject-matter of the pending proceedings but -having taken up. the individual 
«dispute and made it a collective. one all such workmen are in a sense concerned in 
the appeal. We have received considerable assistance froni the elaborate discussion 


-of the question by Rajagopalan, J., ini-Newtone Studios v.. Ethirajulu’. ' In that case ` 


-before himi 54 workmen ‘were retrenched and the: Government made ‘a reference 
‘under section 10 of the Industrial Disputes Act to the Industrial Tribunal for’ adjudi- 
-cation of the dispute, namely, whether the retrenchment of the workmen was justi- 
fied and whether the workers were entitled to any or. what compensation. The 
-parties to the industrial disþute, however, were described as “‘ workers ?} represented 
by the Madras State Cinema and Studio Employees’ Union and the Madras National 
‘Cinema and Studio Workers’ ‘Union, ‘Madras and the management of Messrs. 

-Newtone Studios. . During the sf pana of an Appeal pending before the “Appellate 
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Tribunal in the matter, one other workman was dismissed and six more -were 
retrenched. The learned Judge held that the workmen whose services had been 

terminated subsequently were also workers concerned in the pending appeal. The 

learned Judge refused to accept the contention on behalf of the management that 

only the 54 workmen who had originally been retrenched should be deemed to 

be workmen concerned in the appeal within the meaning of section 22 of Act XLVIIT 
of 1950. As the learned Judge pointed out no question could possibly arise with 

reference to these 54. workmen who were out of employ even before the reference of 
the industrial dispute under section 10 (1). Acceptance of the narrow interpretation 
put forward by the learned counsel for the management would mean:‘that during 
the pendency of the appeal the management could effect further retrenchment and 
that the only remedy of the workers affected by the retrenchment was to seek a 
fresh reference under clause 10 (1) (e) of the Industrial Disputes Act. The learned 
Judge did not accept such an interpretation. With respect we agree with the prin- 
ciple of this decision of Rajagopalan, J. No other decision of this Court was brought 
to-our notice in which.a contrary view was taken. a orl a 
Mr. R. M. Seshadri, learned counsel for the appellant drew our attention to 

a recent judgment of the Bombay High Court in New Jehangir Vakil Mills v. Industrial 
Tribunal}, in support of his contention that a narrower ‘interpretation should be 

placed on the words “‘ workmen concerned in the appeal”. We may at once say 
that this decision does not bear directly on the case before us as it was concerned 
with the interpretation of sections 33 and 33-A of the Industrial Disputes Act as 
amended in 1956. Section 33 of that Act inter alia provides that during the pen- 
dency of any conciliation proceeding before a Conciliation Officer or a Board or of 
any proceeding before a Labour Court or Tribunal or National Tribunal in respect 
of an industrial dispute no employer shall in regard to any matter connected with 
the dispute, alter to the prejudice of the workmen concerned in such dispute, the 
conditions of service applicable to them immediately- before the commencement 
of such proceeding ; or for any misconduct connected with the dispute, discharge 
or punish whether by dismissal or otherwise, any workmen concerned in such dis- 
.pute, save with the express permission in writing of the authority before which -the 
-proceeding is pending. Having regard to the language of this section the learned 
‘Judges were called upon to construe the expression ‘* concerned in such dispute ”. 
, ‘In that case the dispute specified in the schedule to the order of reference to the 
relative seniority of three workmen in the bleaching department of a textile mill. 
“There was another order of reference in which the subject was the claim for com- 
pensation by the workers in the winding and warping department of the same mills. 
-During the pendency of the proceedings consequent on these references three work- 
men who belonged to the ring-frame department of the mills were dismissed. They 
filed an application under section 33-A of the Industrial Disputes Act. A preliminary 
objection was raised on behalf of the management that the three workmen were 
-not concerned in the disputes which were pending before the Tribunal and there- 
fore, the:provisions of section 33 would not be attracted and the Tribunal would 
‘have no jurisdiction to entertain the workmen’s complaint under section 33-A 
‘of the Act. The learned Judges held that the petitioners were not workmen con- 
cerned in the dispute which was the subject-matter of the pending references be- 

-cause they belonged to a different department. In coming to this conclusion they 
‘incidentally referred to section 22 of the Industrial Disputes (Appellate Tribunal) 
© Act, 1950, and also to section 12 of the same Act. It is not necessary to go into the 
question whether the learned Judges were right in their interpretation of the ex- 

pression “‘workmen concerned in the dispute” which occurs in section 33 of the 

Industrial Disputes Act. We may point out that the words used in section 22 are 

not “‘workmen concerned in the dispute” which is the subject-matter of the appeal 

but “the workmen concerned in such appeal”. It is equally not necessary to decide 

. whether the learned Judges were right in holding that the workmen concerned in 
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the appeal under section 22 of the Industria] Disputes (Appellate Tribunal) Act, 
1950, would be only persons employed in the establishment or part of the establish- 
ment to which the dispute relates. Nor, do we feel called upon to pronounce as to 
who would be entitled to file an appeal under section 22 of the Industrial Disputes 
Act, 1950. It is sufficient to say that, the decision has no direct bearing on the cons- 
truction of the words “ workmen concerned in the appeal ”. 

After all, section 22 of the 1950 Act does. not prohibit the management from 
taking any disciplinary action against any workmen for misconduct or other suff- 
cient reason. All that it lays down is that the management should inflict the punish- 
ment or terminate the services of such workmen with the-express permission in 

_ writing of the Appellate Tribunal. If the management have good reasons for 
their proposed action, we do not expect the Appellate Tribunal to withhold 
arbitrarily such permission, . Be 

As the dismissal of the respondent was in contravention of section 22 of. the Act 
of 1950, the dismissal was rightly set aside. In this view it was not necessary for 
the Chairman of the Tribunal to go into the merits. Indeed, this would in a way 
preclude him from dealing with an application by the management for permission 
to dismiss the respondent if they choose to file such an application. As a finding 
on the merits was unnecessary, we make it clear that we should not be taken as 
having accepted the decision of the Chairman. The question is left open. 


In the result the appeal is dismissed. No costs. ` 


V.S. — Appeal dismissed“ 


“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘ ` (Appellate Side.) - 
PrEsENT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE GANAPATIA 
PILLAI. i Í 
G. Cunniah and Co., by partners M. Anjaneyalu and others .. Appellants* 
i v. i : i i 
Balraj and Co., by partners S. Rajaratnam Chettiar and another.. Respondents. 


-. Copyright Act (III of 1914)—Copyright—In what works it could exist—Representation of a deity in human 
Sorm—If entitled to copyright—Tests of infringement. 


It is well established that in order to obtain copyright in literary, dramatic, musical or artistic 
‘works the subject dealt with need not be original nor the idea, expressed be something novel. . What 
is required is the expenditure of original skill or labour in execution. =a ; 


' Though a pictorial representation of the Hindu deity, Lord Balasubramanya in human form: 


is a subject common to every. one, still if a picture drawn by an artist is the result-of skill and labour 
and the deity is represented in a particular posture, with ornaments and vahanam, etc., the artist 
can claim copyright in the product of his labour. 


In order to decide whether a particular picture is a copy of another or not it should be seen whether 
a substantial part of the one picture finds a place in the other. Though it is impossible to lay down 
any rule which could serve as a test of what constitutes a copy or colourable imitation, still the effect 
produced in the minds of people by seeing the pictures together might serve as a useful guidance. 
On appeal against the Judgment and the Decree of the Honourable Mr. Justice 
Ramaswami, dated 5th March, 1954 and made in exercise of the Original Juris- 
diction of this Court in C.S. No. .127 of 1953. 


T. Venkatadri and A. K. Pavitran, for Appellants. 
V. Seshadri and K. S. Ramamurthi, for Respondents. ; ; 


The Judgment of the Court was delivered by À 


Ganapatia Pillai, 7.—This appeal against the judgment and decree of Rama- 
swami, J., in C.S. No. 127 of 1953 arises out of a suit instituted by the appellants as 
plaintiffs for the reliefs of injunction, damages and accounts against the respondents. 
The appellants, Messrs. C. Cunniah and Co., are a firm of merchants carrying on 
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business in Madras City. in pictures, picture frames, etc. In 1932, according. to the: 
case in the plaint, one Sri T. M. Subramaniam drew.a picture, M.O. 1 of Lord Bala- 

subramanya and gave it the title of Mayura Priya. On 13th July, 1938, he assigned. 
the copyright in this picture to the appellant firm. From i940 onwards, the appel- 
lant-firm were making and selling printed copies of this picture to the public. There- 
was, however, a temporary. stoppage of the sale between 1946 and 1950 owing to 
scarcity of printing materials due to war conditions. However, the printing and. 
sale were resumed from 1950 onwards. The appellant-firm got ‘this picture regis- 
tered ‘under the Trade Marks Act of 1940-some time in 1952. Some time before: 
October, 1952, it came to the knowledge of the appellant-firm that the respondent-- 
firm was printing and selling copies of a close and colourable imitation of the appel- 
lant’s picture under the style of Bala Murugan. The appellants’ case is that the 
picture ‘Bala Murugan’ printed and sold by the respondents is a colourable imitation 
of the picture. ‘Mayura Priya’, in which the appellant-firm owns the copyright. 

Though called upon to cease the sale of the picture ‘Bala. Murugan’, the defendants- 
respondents refused to comply with this demand. The plaintiffs- appellants, therefore, 
came forward with the suit asking for an injunction prohibiting the respondent-firm. 
from printing or selling the picture ‘Bala Murugan’, and also for a decree for damages. 
in the sum, of Rs. 2,000 for infringement of the copyright i in their picture ‘Mayura 
Priya’ and for an dccount of the profits made by the deféndants-respondents by the: 
sale of their picture (Bala Murugan), and for seizure. of. the unsold copies of that 
picture. 

The respondents- defendants contended that their picture was an independent 
production by the artist D.W. 1 and was not a copy of the plaintiff’s picture ‘Mayura 
Priya’. They also contended that the appellants had ‘not acquired copyright in 
the picture known as ‘Mayura Priya’, because, the subject dealt with in that picture 
was a common subject, in which no copyright could be acquired by anyone, 


The claim in the plaint was put forward both as an infringement of copyright 
and as an infringement of the registered trade mark right. However, during the 
trial, the case of infringement of trade mark was given up, as admittedly the picture 
‘Mayura Priya’ is not used as a trade mark in relation to any class of goods. 


The learned Judge, Ramaswami, J., who tried the suit, came to the conclusion’ 
that the artist D.W. 1 had drawn the defendants? picture ‘Bala Murugan’ from his 
own trained imagination having regard to the conventional ideas and without any, 
help derived from or resort to tlie picture ‘Mayura Priya’. „On the question of the 
picture ‘Mayura Priya’ being the subject of copyright, the learned Judge found in 
favour of the appellants. However he dismissed the suit on his finding that the 
defendants had not infringed the copyright: 'of the plaintiffs i in their picture ‘Mayurá 
Priya’. 

Mr. K. S. Ramamurthi, learned na for the respondents, made a feéble 
attempt to contend that no copyright could be acquired in the picture, M.O. 1 styled 
‘Mayura Priya’, because, it was the representation of a common subject like a paint- 
ing of the deity ‘Balasubramanya’ made from conventional ideas as to his appearance 
in human form. It is well established that, in order to obtain copyright protection. 
for literary, dramatic, musical and artistic works, the subject dealt with need not be 
original, nor the ideas expressed be something novel. What is required is the expen- 
diture of original skill or labour in execution and not originality of thought. Thus, 
though pictorial representation of Lord Subrahmanya in a human form is a sub- 
ject which is common to everyone, still‘if à picture of Lord Balasubrahmanya drawn 
by an artist made up of conventional ideas as to his posture, his form, the ornaments 
he wears, the vahanam he uses and other matters, the picture produced is still the 
result of skill and labour of the artist; and it certainly entitled him to claim copyright 
in the product of his labour. No more need be said to reject the contention of 
Mr. K: S. Ramamurthi that the appellant-firm did not sone copyright in the 
picture ‘Mayura Priya’... ... =-= -e n -—--- - 


The more importan argument. advanced by Mr. K. S. Ramamurthi was that, 
granting that-the artist employed by the respondents had the picture ‘Mayura 
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Priya’ before him and dréw inspiration from that picture for drawing his own picture’ 
‘Bala Murugan’, still, the question’ would be whether the respondents’ picture was a 
mechanical copy of the appellants’ picture, or, whether it was an independent pro-: 
duction of the artist, employing his own skill and labour. Before discussing this. 
question, we would briefly notice the statutory provision that touches upon this matter. 
The provisions of the Indian Copyright Act, 1957, do not apply to this case, and we , 
have to look to the provisions of Indian Copyright Act, 1 914. This Act made the- 
English law of copyright in sections 1 and 2 Geo-V., Chapter 46, applicable to India 
with certain modifications. The definition of infringement of copyright given in 


section 35 of the last-mentioned Act funs thus :, 


“ Infringing when applied to a copy of a work in which copyright exists means any copy, including. 
any colourable imitation made or incorporated or imported in contravention of-the provision of this. 
Act? _ ; ; i Pay 3 ; 
Though ‘there are other modes of-infringement of a copyright even in regard to an 
artistic work, in this case, we are only concerned with infringement by making a 
copy or a colourable imitation of the appellants’ picture ‘Mayura Priya’ . i 


` The sole question for our consideration, therefore, is whether the respondents” 
picture is a copy or a colourable imitation of the appellants’ picture. In Hansftaenzl v.: 
Smith1, Kekewich, J.; defined the copy thus: E 2 Pe ena 
A copy is that which comes so-near to the original as to suggest that original to the mind of” 
every person seeing it”... . af =e : E a 


Applying this test, the degrée of resemblance between the two pictures, which is to- 
be judged by the eye, must be such that the person looking at the respondents’ picture 
must get the suggestion that it is the appellants’ picture. In-this sense, the points. 
of similarity or dissimilarity in the picture assume some importance, and, therefore;’ 
Mr. R. Gopalaswami.Ayyangar’s criticism of the approach to the case.by the learned 

Judge may not be entirely justified. Mr. Gopalaswami Ayyangar for the appellants. 
contended that the learned Judge had approached the case from the standpoint of a . 
passing-off action and employed the test whether any person looking at the:respon-’ 
dents’ picture ‘Bala Murugan’ would mistake it for the appellants’ picture ‘Mayura. 
Priya’.. We agree that this could not be the'sole test, though incidentally, the points. 
of resemblance and dissimilarity assume some importance in the case in finding out... 
whether, taken as a whole, the respondents’ picture produces the impression in the: 
mind of any observer, which amounts to a suggestion of the appellants’ picture.’ 


Mr. K. S. Ramamurthi stressed upon the points of dissimilarity to-contend that’ 
the respondents’ picture was an independent production. For instance, he pointed 
out to us that the colour scheme of the respondents’ picture was different from that, 
of the appellant,’ picture. Next, he said that the appellants’ picture was on a large: | 
scale, while the respondents’ ‘picture was on a small scale. As further instances, he- ° 
pointed out that the peacock in the respondents’ picture faces left, while the same bird. 
in the appellants’ picture faces right. ‘ Again, in the,appellants’ picture, ‘Balasub-, 
rahmanya’ is-shown as having one hand round the neck of the peacock, while in the: 
respondents’ picture his right hard is shown in the raised posture blessing;the world. +. 
The background. of the pictures was also said to be different, because in ‘Mayura-- 
Priya’, there is a fort-like building in the background, while in ‘Bala Murugan” a. 
representation of the Palani-tentple appears in the background,’ The rest of the: 
background in both the pictures is identical; consisting of hills, meadows and wild `` 
flowers. In our view, nothing turns upon the names of the publishers in the two, 
pictures being different. Coming to the figure of ‘Bala Murugan’ he is said to be- 
slighter in build-and his looks are said to be more adolescent, whereas the figure in . 
‘Mayura Priya’-is that of a brown-eyed boy stout in build with chubby cheeks, The- 
result of the comparison is thus expressed’ by Ramaswami, Js: os DE 

“ T'have therefore inspected for myself the faces on'both these pictures and cannot say that, beyond! ” 
the general resemblance, the faces are of the’ same young boy-Géd. There can be-no comparison. 
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woe 


tbetween the dreamy and rather simple looking face of Mayura Priya with the sharp-looking clever 

and more adolescent attractive face of Bala Muruga. “In short, one appears to be a dreamer and the . 

other appears to,be a matter-of-fact God interested in the wordly affairs of his bakthas and blessing 
em. : : - 


_ On this conclusion of mine on the general-resemblance of the two pictures, it does not seem to me 
‘that any average person would be misled or confused into buying one picture for the other by reason 
-of any close imitation ”. mee 


With all respect to Ramaswami, J., we are unable to agree that he applied the correct 
test-in finding out whether the respondents’ picture was a copy of the appellants’ 
picture. One picture can be said to be a copy of another picture only if a substantial 
part of the former picture finds place in the reproduction. In finding out what is 
. substantial part of the appellants’ picture, the most prominent part, in our opinion, 
-would be the features of the deity represented asa boy. ‘These features are most pro- 
minently displayed in the lineaments of the face, which alone can be said to be the 
characteristics constituting the personality of the boy. Looking at the faces in both 
the pictures, there is no room in our minds for any doubt that the face of ‘Bala 
Murugan’ in respondents’ picture is an exact copy of the face of ‘Mayura Priya’ in 
the appellants’ picture. Evidence of P.Ws. 2 to 4. goes to show that the picture 
“Bala Murugan’ could be. produced- by the process of what is called reversed copy, 
which consists in a photograph of the figure in ‘Mayura Priya’ first taken without 
the head, and, after reversing the position of the trunk, to fix the head to that reversed 
trunk of ‘Mayura Priya’. This reversed process is illustrated in M.Os. 6, 6 (a), 7 and 
7 (a) and.explained by the evidence of P.W. 4, the photographer who took.these copies. 
Ramaswami, J., has dismissed this evidence with the remark that the few superficial 
similarities were only coincidences due to the picture being produced to represent 
the common stock ideas. He further observed :— 


“ This is not also a case where the main figure of Mayura Priya‘has been reduced in size into the 
offending picture with slight variations in clothes and colour. This is not also a case where we can 
reduce copying from the fact that the offending picture reproduces also the deviation and mistakes 
of the picture in which the copyright is claimed.” 


With all respect to Ramaswami, J., we are unable to agree that, if the picture of the 
respondents, ‘Bala Murugan’, was produced as a result of an independent effort by 
the artist D.W. 1, there would be such striking similarity between the two pictures, 
especially in the facial lineaments of the boy-God and in the ornaments worn by him 
and in the features of the peacock and also in the particular manner in which a 
bunch of hair is curled on the forehead of the face. D.W. 1, the artist said to be 
responsible for drawing ‘the respondents’ picture was questioned in cross-examina- 
tion upon many points of resemblance, a few of which we will notice below. He was 
shown the representation of the common elements in all pictures of Balasubrah- 
manya, namely, the trident, the peacock, the cobra and the adolescent figure of the 
God in six other pictures exhibited in the case, and was asked to state whether these 
representations were similar to these items found in the picture in ‘Mayura Priya’ 
.and whether the representation of these common subjects in M.Os, 1 and 2, the 
pictures of the appellant and the respondent, were not common. He gave an evasive 
reply by stating that the difference between M.Os, 1 and 2 was that, while in Mayura 
Priya the Lord is shown embracing the peacock and having the Vel in his right hand, 
dn ‘Bala Murugan’, he is having the Vel in his left hand. As regards the trident, 
the peacock and the cobra in M.O. 2, ‘Bala Murugan’, being a reproduction of the: 
corresponding object in ‘Mayura Priya’ , the witness admitted that, if the picture is 
reversed, that inference would be correct. -As regards the number of features 
of the peacock in both the pictures, the witness admitted that they were identical, 
namely, 19, Even as regards the number of eyes in the feathers in both the pictures, 
the witness admitted that they were identical, namely, 22. Concerning the jewels 
worn round the neck of Bala Murugan both in regard to their pattern and to the 
number, the witness admitted that there was similarity, though he pointed out there 
was some difference inthe pattern. The thilakams on the forehead in both the pictur- 
ves are identical. Though the colour of.the dress worn by the deity is different in 
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tures are identical. ‘Though the colour of the dress worn by the deity is different in 
both pictures the pattern is the same. We need not add any more points of resem- 
blance, because, on the subject of ornaments, we find the ornaments worn by ‘Bala 
Murugan’ are an exact copy of the ornaments worn by ‘Mayura Priya’, and every 
detail including the number of beads, the arrangement of the harams and the mark- 
ing of the red stones in some of them are identical. Indeed, it cannot be an accident 
that the same number of features and the same number of eyes in the feathers of the 
peacock could occur in two independent pictures. Above all, the general impression 
Jeft on our mind on looking at ‘Bala Murugan’ is that it is the figure of the Lord 
depicted in ‘Mayura Priya’. It follows that ‘Bala Murugan’ reproduces in substan- 
tial part the special features of the picture of the God in ‘Mayura Priya’, including 
his vahanam, the background and the jewels he wears and the features of the face of 
the figure. 


In Corelli v. Gray!, Serjeant, J., pointed out the four hypotheses, under which 
similarities between two works could exist ; (1) mere chance, (2) both works being 
taken from a common source, (3) the plaintiffs work being taken from the defen- 
dant’s and (4) the defendant’s work being taken from the plaintiff’s. It is well-settled 
that an infringement could only come into existence where the defendant’s work was 
taken from the plaintiff’s work. In deciding this question, there need not be an 
exact reproduction to support the inference that the defendant’s work was taken 
from the plaintiff’s work. Indeed, every intelligent copying must introduce a few 
changes; and we find evidence of such intelligent copying in the few changes intro- 
duced in the shape of the trident, in the posture of the arms, in the position occupied 
by the face of the peacock and the cobra and in the pictorial representation of the 
building in the background. These do not constitute, in our opinion, the criteria of 
an independent work by the artist employed by the respondents. 


It is impossible to lay down any rule which could serve as a useful test of what 
constitutes a copy or colourable imitation. As was observed by the House of Lords 
in Hanfstaengl v. Baines & Co.*: 


“At all events, it is much easier to arrive at what does not than to define what does constitute 
the proper test’? 3 


„of copying or colourable imitation of one work in another. In that case, the question 
arose whether sketches published by the “Daily Graphic” as being the work. of their 
artists were imitations or copies of a picture painted by.the plaintiff representing 
‘courtship. Lord Herschell, L.C., in delivering his speech in that case, after referring 
to the similarities and dissimilarities which led him to conclude that the defendants’ 
sketches were not copies of the plaintiff’s printing, concluded thus : 

“ My Lords, it is difficult, if not impossible, to put into words all the reasons which lead to the 
conclusion arrived at on such a question as that now before your Lordships. I have tried to indicate 
‘some of those which have led me to my conclusion ; but it depends really on the effect produced upon 
the mind by a study of the picture, and of that.which is alleged to be a copy of it or at least of its 
design ”. ; 
In arriving at a conclusion different from that, to which Ramaswami, J., came, we 
find ourselves in a similar predicament being unable to put into words all the reasons 
for our conclusion, though we are certain that the effect produced upon our minds by 
a study of the two pictures is that the defendants’ picture is a copy of the plaintiffs’. 
It follows that the appellants are entitled to the injunction asked for. 


On the question of damages, the appellants claimed Rs. 2,000 on the basis that, 
-prior to the introduction into the market of the defendants’ picture, they were selling 
about 2,000 copies of their picture every year, though they did not indicate the margin 
‚of profit on the sale of each picture. However, the documents produced by them show 
that the sale fell down to 216 copies a year in 1952-53 after the defendants had 
introduced their picture in 1952. In the view he took on the main question of 
infringement of copyright, the learned Judge Ramaswami did not consider it ` 
necessary to discuss the evidence on the question of damages because he concluded 








1. (1913)'29 T.L.R. 570. 2. LR. (1895) A.C, 20. 
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that the plaintiffs-appellants were not entitled to any damages. It is unnecessary to: 
call for a finding on this question because at the conclusion of the hearing of the 
appeal both sides agreed that in case we found for the plaintiffs on the question of 
infringement of copyright the damages to which the plaintiffs would be entitled 
should be Rs. 500. Accordingly we hold the plaintiffs are entitled to recover damages. 
Rs. 500 from the defendants. It is not permissible for the plaintiffs-appellants to’ask 
for an account of the profits made by the respondents, in addition to damages for 
infringement of copyright. In the result the appeal is allowed, the decree and 
judgment of Ramaswami, J., are set side and the appellants are given a decree for 
injunction in terms of clause (a) of paragraph 15 of the plaint, and also a decree for 
damages in the sum of Rs. 500 with interest at 6 per ‘cent. per annum payable 
from this date till recovery. All other claims made in the plaint are refused. 


The appellants will be entitled to get their costs incurred during the trial before 
Ramaswami, J., from the respondents. But there will be no order as to costs in the 
appeal. . a ee WO 

R.M. — u A ig Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice RAJAGOPALAN AND Mr. JUSTICE BALAKRISHNA AYYAR. 


T. V. Sundaram Iyengar & Sons Ltd., Madurai .. Applicant* 
v. : 
The Commissioner of Income-Tax, Madras ©.. Respondent.. 


Income-tax Act (XI of 1922), section 12-B—Applicability— Capital gains *—When lial le to tax. 


In order to attract the operation of section 12-B of the Income-tax Act it is sufficient if the profits— 
capital gains—arose during the accounting year and they need not have been actually received. 
The word used in the section is ‘ arising’ and not ‘receipt’. The liability to tax is on the’ profits. 
which have arisen to an assessee by the sale of his capital asset. If it subsequently . happens that the 


profit is not actually received that would be a ‘ capital loss’ arising in the year when the money be- 
came irrecoverable. To attract the tax under section 12-B it is sufficient if profits have arisen, i.e., 

f the assessee has a right to receive the profits and it is not necessary that it-should have been actually 
received. . : is 

Case referred to the High Court by the Income-Tax Appellate Tribunal, 

‘Madras, under section 66 (2) of the Indian Income-Tax Act, 1922 (Act XI of 1922) 

as amended by section g2 of the Income-tax (Amendment) Act, 1939 (Act VII of 
1939), R. A. No. 72 of 1951-52 (I.T.A. No. 431/49-50, Assement Year 1947-48) on 
its file for decision on the following questions of law, viz.: ~- i 


1. Whether the provisions of section 12-B of the Indian Income-tax Act levying a tax om 
capital gains are beyond the competence of the Central Legislature, under the Government of India. 


_Act, 1955 ? 
_ 2, Whether on the facts and in the circumstances of the case, there is material to support the 
_ assessment made on the petitioner on a sum of Rs. 1,16,598 as capital gains and whether such assess-- 
ment is valid ? p 


M. Subbaraya Ayyar and V. Sethuraman, for Applicant. 


C. S. Rama Rao Sahib, Special Counsel for Income-tax, for Respondent in both 
cases. ne : 


The Judgment of the Court was delivered by 
Balakrishna Ayyar, #.—In both these cases the facts are similar and the question. 
for determination is the same. We shall therefore deal with both the cases together. 


T. V. Sundaram Ayyangar & Sons Ltd., the assessee in R.C. No. gt of 1953, is 
a Private Limited company carrying on business among other things in the purchase 
and sale of motor cars, spares and accessories. It also act as the managing agent of” 
several allied transport companies. In November, 1945, the assessee had on hand. 
15 lorries; six taxis and four delivery vans. At that time there was before the business. 
a 
* C.R. Nos. gt and 92 of 1953- 13th November, 1958. 
eee MS Ee. a a (22nd. Kartika óf 880+Saka.) 
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world a scheme sponsored by the Central and State Governments to co-ordinate road. 
and rail transport. In furtherance of this scheme-a company called the Southern 
Roadways, Ltd., was floated. It was incorporated on 13th September, 1946 and-it 
obtained the certificate of commencement of business on 15th September, 1946. The: 
assessee was the Managing Agent of the Southern Roadways Ltd. In November, 
1946, the assessee sold its entire fleet of 15 lorries, six taxis and four vans to the South- 
ern Roadways Ltd., for a sum of Rs. 2,20,250. Subsequently, that is to'say, on 18th 
December, 1946, the Southern Roadways Ltd., wrote to the assessee asking it. to 
reduce the price to Rs. 1,92,834. This was done’in view of the fact that the State 
Government at that stage proposed to nationalise road transport. By a letter, - 
dated 17th January, 1947, the assessee agreed to this reduction. Subsequently. the 
Government again changed their policy and as a consequence T.. V. Sundaram 
Ayyangar & Sons, Ltd., agreed to accept Rs. 48,800 being the written down value 
of the vehicles, and, to accept this sum of Rs. 48,000 in the form of paid up shares in 
Southern Roadways Ltd. All this was in 1947, that is to say after-the close of the 
account year of the assessee company which ended on gist December, 1946. 


In computing the total income of the assessee for the account year ended 3 Ist 
December, 1946, the Income-tax Officer included asum of Rs. 1,16,598 as capital 
- gains under section 12-B of the Income-tax Act. How this figure was arrived at is. 
explained in the assessment order made by the Income-tax Officer on grst January, 
1948. The assessee appealed to the Appellate Assistant Commissioner and contend- 
ed that the Income-tax Officer was wrong in holding that the sum of Rs. 1,16,598 
represented profits assessable to capital gains tax. The appeal failed. A further 
appeal to the Appellate Tribunal also failed. The assessee then came to this Court 
in C.M.P. No. 2884 of 1952 and obtained an order directing the Tribunal to state a 
- case on the following points of law : 

(1) Whether the provisions of section 12-B of the Indian Income-tax Act levying a tax on 
capital gains are beyond the competence of the Central Legislature under the Government of India 
Act, 1935, and 

(2) Whether on the facts and circumstances of the case, there is material to support the assess- 

ment made on the petitioner on a sum of Rs. 1,16,598 as capital gains and whether such assessment 
is valid. i : 
The assessee in R.C.No. 92 of 1953 is the P.S.S.Motor Service, Limited, Madurai 
a private limited company now under liquidation. It carried on the business of 
road transport in passengers and goods in the districts of Madurai and Ramanatha- 
puram, This company had 22 buses with route rights which it conveyed to the 
Southern Roadways, Ltd., in October, 1946, for a sum of Rs. 3,06,500. Subse- 
quently, on 18th December, 1946, P.S.S. Motor Service, Ltd., agreed to accept Rs, 
2,22,085 as the price of its buses and route rights. In 1947 this company agreed to: 
accept Rs.\78,000 in full satisfaction of the purchase price due to it in the form of fully 
paid up shares in the Southern Roadways, Ltd. 


The account year of the company ended on 31st December, 1946. The Income- 
tax Officer included a sum of Rs. 1,44,109, as capital gains under section 12-B of the 
Income-tax Act in respect of the buses. How he obtained this figure is explained 
in the order he made on 31st January, 1948. This assessee also appealed against the 
levy of tax on this amount to the Appellate Assistant Commissioner and failed. ‘ The 
further appeal to the Income-tax Appellate Tribunal was also unsuccessful. The 
assessee then came to this Court in C.M.P. No. 2863 of 1952 and obtained an order 
dirécting the Tribunal to state the following questions of law for the decision of this 
Court : ; : E . = 

the provisions of section 12-B of the Indian Income-tax Act ay ' 
capital Sai pag chee ac competence of the Central Legislature under the Ca Tedin 
Act, 1935? ea: 
-° (2) Whether, on the facts and circumstances of the case, there is material to support the asses- 
ment made on the petitioner on a sum of Rs. 1,44,109 as capital gains and whether such assessment 
is valid? k : tie a ee 
By am order made on 25th February, 1957, this Court held on the first question 
thus: - Pees SU aa, de 
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“ The first of these questions is concluded by the decision of the Supreme Court in Navinchandra 
Mafatlal v. Commissioner of Income-taxt. That question is answered in the negative and in favour of 
the department.” 


In view of certain other contentions which had been raised, this Court directed 
the Tribunal to submit a further statement of the case and give its findings as to 
the market value of the motor vehicles which had been transferred by T. V. Sundaram 
Ayyangar & Sons, Ltd., and P. S. S. Motor Service, Ltd., to the Southern- Roadways 
Ltd. The Tribunal has accordingly submitted its findings and further statement. 


f ~~ The Tribunal found that the value of the assets transferred by T. V. Sundaram 
Ayyangar & Sons, Ltd., and P. S. S. Motor Service, Ltd., to the Southern Roadways 
Ltd., was respectively Rs. 1,84,750 and Rs. 2,32,050. 


It will be noticed that these figures are higher than the corresponding figures 
adopted by the Income-tax Officer. : 


, Under section 12-B of the Income-tax Act an assessee is liable to pay tax wider 
the head “ capital gains ” in respect of any profits or gains, arising from the sale, 
exchange or transfer of a capital asset effected after the grst March, 1946. 


Mr. Subbaraya Ayyar, the learned Advocate for the assessee, first contended 
that there had been no sale at all in these two cases and that in consequence sec- ` 
tion 12-B did not apply. In respect of this contention, the very first observation 
we would make is that this point was not taken at any prior stage of these somewhat 
protracted proceedings. Besides, all the available evidence is against the contention. 
The vehicles and, the route rights in the case of the buses admittedly belonged in 
one case to T. V. Sundaram Ayyangar & Sons, Ltd., and in the other to P. S. S. 
Motor Service, Ltd. All these have been transferred to the Southern Roadways 
Ltd., which is an entirely different legal entity. The transfer was not gratuitous 
but for a price agreed on. It is difficult to see what more is required to make the 
transaction a sale. The argument, therefore, fails. 


We have already stated that in 1947 the assessees agreed to accept in lieu of 
cash fully paid up shares in the Southern Roadways, Ltd., for amounts very much 
smaller than the price at which the assets had been sold. Basing himself on this 
fact Mr. Subbaraya Ayyar contended that it was open to the parties to a contract 
to vary it or substitute a fresh contract in its place. That is no doubt so, but we 
find it difficult to see how that argument would help the assessees now before us. 
In order that section 12-B of the Income-tax Act may apply, it is sufficient if in the 
relevant accounting year profits arise out of the sale of capital assets. What the 
parties did subsequent to the year will not have any bearing on their liability to 
tax in respect of that year. 


Mr. Subbaraya Ayyar next argued that’ capital gains” can be subject to 
tax only after the gains have been received, and that in the present case no profits 
were received because in 1947 the assessees agreed to accept paid-up shares in the 
Southern Roadways, Ltd., equivalent only to the written down or book value of the 
assets transferred. We are unable to find any support for this argument in the 
language of the Act. Section 12-B does not require that profits should have been 
actually received. It is sufficient if they have arisen. Throughout the Income- 
tax Act the words “ accrue” and “arise” are used in contradistinction to the word 
«receive ” and indicate a right to'receive. This was explained by Fry, L.J., in 
Colquhoun v. Brooks®. The learned Judge observed : Á : 

“ I think, therefore, that the words ‘arising or accruing’, are general words descriptive of a 
right to receive profits.” 

See also Commissioner of Income-lax v. Anamallais Timber Trust Lid.3 To attract the 

operation of section 12-B it is therefore sufficient if the profits arose. They need 

not have been actually received. 

L a MM 
1. (1955) S.C.J. 158: (1955) 1 M.L.J.- 87: 2. (1888) L.R. 21 Q.B.D. 52 at 59. 

26 L.T.R. 758. 3- (1950) LT.R. 333. 
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In support of his argument Mr. Subbaraya Ayyar referred to Seth Lalbhai v. 
Commissioner of Income-tax!, and Karumuthu Thiagaraja Chettiar v. Commissioner of 
Income-tax*. Neither of these cases is in point because they deal with the meaning 
of the word “‘ receivable ” in section 8 of the Indian Income-tax Act. In the former 
case it was held that there can be no mercantile method of accounting as far as 
section 8 is concerned. Interest on securities only becomes “‘ income” when it is 
actually received and not when it is due or capable of being received by the assessee. 
Similarly it was held in the latter case, 


“On the interest which accrues due in respect of securities, debentures, etc., referred to in section 
8 of the Indian Income-tax Act, 1922, the liability to pay tax arises only when the interest is received.” 


Section 12-B, however, does not speak of any receipt at all. The crucial word 
used there is “arising”. Neither of these decisions, therefore, applies. 


Section 12-B renders liable to tax the profits that have arisen to an assessee by 
the sale of his capital assets. There is no controversy here that the assets transferred 
by the assessees to.the Southern Roadways, Ltd., constituted capital assets of the 
assessees. It is also not controverted that depreciation was allowed in respect of 
the vehicles in computing tax in the earlier years. One of the provisos to section 
12-B indicates that where in respect of capital asset the assessee has obtained de- 
preciation allowance in any year, the actual cost of the asset to the assessee shall be 
its written down value, subject to certain adjustments which are not of ` present 
interest. There is no allegation that the sale of the assets to the Southern Roadways 
Ltd., was effected with the object of avoiding or reducing the liability of the assessees 
to tax under section 12-B. Therefore, the proviso which directs that in such cases 
the profits arising to the assessees shall be determined with reference to the fair 
market value of the assets sold does not apply. The profits that have arisen have, 
therefore, to be ascertained by deducting the book value from the price at which 
the assets were sold. That price was first fixed in the case of T. V. Sundaram 
Ayyangar & Sons, Ltd., at Rs. 2,20,250, but, in the same year it was reduced to 
Rs, 1,92,834. Similarly in the case of P. S. S. Motor Service, Ltd., the price was. 
first fixed at Rs. 3,06,500, but subsequently reduced in the same year to 
Rs. 2,22,085. There isno allegation that the price was to be paid at any future 
time, which means, that the price became payable forthwith, that is to say, in the 
relevant accounting year. The assesses, therefore, obtained the right to receive 
the price in that year. Their profits, therefore, arose in that year. As we tried to 
explain before, the section does not require that the profits should have been 
received. It is sufficient if they have arisen. 


In this connection we would mention that the assessee maintained their books 
on a mercantile basis and showed the sale price of their assets as receipts. In this 
context the observations of the Privy Council in Commissioner of Income-tax v. 
Kameshwar. Singh®, are of interest. At page ror their Lordships say : 


“ What the Officer is directed to compute is not the assessee’s receipts but the assessee’s income 
and in dubio what the assessee himself chooses to treat as income may well be taken to be income and 
to arise when he so chooses to treat it. (See per Lord Dunedin in delivering the judgment of the Board. 
in Commissioner of. Taxes v. Melbourne Trust Lid.4. The sum which the officer has brought into account 
from the interest register in so far as consisting of allocations from sums received in previous years: 
. have never borne tax and in their Lordships’ opinion the assessee cannot complain if the officer agrees with 
i assessee in treating them as income of the year in which the assessee himself first thought fit so to regard 

mo. 

.If it subsequently happens that the money is not actually received, that would 
be a capital loss arising in the year when the money became irrecoverable. Even if 
we suppose that the assessees found it difficult to receive in full price for which they 
transferred their assets to the Southern Roadways, Ltd., and, that in consequence 
they decided to accept paid up shares in the transferee company, that would be a 
capital loss which arose outside the accounting year, and therefore cannot be taken. 
I ee 


I. (1952) 22 LTR. 13. (1933) 1 I.T.R. 94. 


2. (1954) 1 M.L.J. 24 : 24 LTR. 593. 4. L.R. (1914) A.C. r001. 
3. (1933) 64 M.L.J. 612: L.R. 60 L.A. 146 : 


G2 - . ceo, THE MADRAS LAW JOURNAL REPORTS.. > <- [1960 
notice of for`the relevant accounting year. As we said before, to attractliability 
to, tax under section 12-B it is sufficient if profits have arisen, that is to say, if the » 
assessee has a right to receive the profits. It is not necessary that the assessee should 
“have actually received them. And undoubtedly the assessees had the right to 
receive the price and therefore the profits during the relevant accounting year. 


The second of the questions referred to us, therefore, must be answered in the 
affirmative and against the assessees. The department will be entitled to its costs 
in both cases. Counsel’s fee Rs. 250 only in R.C. No. gt of 1953. 


| RUM, : — i Reference answered against 
' ' the assessse. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 5 Si 


7 | PRESENT :—MR. JUSTICE PANCHAPAKESA ÀYYAR. 


"Fhe Union of India, by the Divisional Engineer, Telegraphs, for- 
merly of the-Madras Division now bifurcated and in charge 


of the Tiruchirapalli Division. .. Petitioner® 
z > . 
V, M, P. Swami .. Respondent. 


Madras Buildings (Lease and Rent) Control Act (XXV of 1949), section 7 (2) (b) (iit) and section 13— 
Using a building for different purpose—Building taken on lease for running an office—If could be used to instal 
a telephone repeater-station—G.O. Ms. No. 24.72 (Development), dated 14th May, 1948—Exemption of build- 
ings taken on lease by Central Government from section 7 (2) and (3) of the Act—Validity, 


The power of exemption granted under section 13 of the Madras Buildings (Lease and Rent 
Control) Act, 1949, cannot be exercised in such a way as to bar a landlord from seeking his remedies 
against his tenant both under the ordinary law of Transfer.of Property Act and under Rent Control 
Act. G.O. Ms: No. 2472 (Development), dated 14th May, 1948, which exempts buildings taken 
on lease by the ‘Central Government from the provisions of section 7 (2) and (3) of the Act, and not 
under section 7 (1), leaving a landlord ina helpless state, is illegal and invalid and a landlord is ` 
entitled to maintain an eviction petition in such cases. : 


: Govindaraja Mudáliar v. State of Madras, (1955) 1 M.L.J. 492, followed.. 
© Where a building was taken on lease for running an office it cannot be used for installing 


heavey ‘repeater machines with its accessories and cables and such a conversion will constitute a 
different user within the meaning of section 7 (2) (b) (iii) of the Act. 

` ` Petition under section 115 of Act V of 1908 praying the High Court to revise’ 
the Order of the District Court of South Arcot, dated 17th January, 1958 and made 
in C.M.P. No. 468 of 1957, preferred against the Order of the Court of the Subordi- 


nate Judge of Cuddalore in C.M.A. No. 6 of 1956 (H.R.C. No. 62 of 1954, Rent 
Controller, Tindivanam). ` 


The Government Pleader (B. V. Viswanatha Ayyar), for Petitioner. 
T. Venkatadri, for Respondent. 


The Court delivered the following 


Jupement.—This is a petition by the Union of India for revising and setting 
aside the order of the District Judge, South Arcot, in C.M. P. No. 468 of 1957, who. 
had dismissed that revision petition and confirmed the order of eviction passed 
against the petitioner by the Appellate Authority, the Subordinate Judge of Cudda- 
lore, who had reversed the order of the Rent Controller who had dismissed the 
eviction petition in limine as not maintainable in view of a Government Order. 


The facts were briefly these : The petitioner took House No. 133, Hospital) 
Road, Villupuram, from the landlord, Swami, the respondent herein, for running. 
an office of the Telegraph Department. The original tenancy agreement was only 
to run the Office. But later on, the petitioner wanted to instal a telephone repeater-. 
Station in the premises. In spite of the objection of the respondent to the installa- 





* G.R.P. No. 327 of 1958. ‘14th November, 1958.. 
i Sai. 5 (23rd Kartika, 1880—Saka). 
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tion of that heavy machinéry the repeater-station. was installed in the premises, 

and this old house had several holes dug in the walls and floor for the installing the 

repeater-station and putting underground cables. There was also much virbration , 
resultant on the installation of the repeater-station, and the respondent complained , 
of serious damage to his old building. Finally, by his letter Exhibit B-1, dated 28th 

July, 1954, the respondent, who said that he wanted the building for his own use, 

added that he. expected at least a reasonable enhanced rent because of the installa- 

tion of the repeater and the putting of the house to a different and more wearing 

use, but left the enhanced rent to be fixed by the Divisional Engineer himself. 

The Divisional Engineer, however, replied that the holes made in the walls and floor 

would be closed when the department vacated the building, but that no enhanced 

rent would be paid, as demanded. This he intimated by his letter Exhibit B-3, 

dated goth July, 1954. i j ' 

The landlord then filed H.R.C. No. 62 of 1954, under sections 7 (2) (b) and 
2 (iii) of the Madras Buildings {Lease and Rent) Control Act, for evicting the peti- 
„tioner on' various grounds, the principal of which were.that the building was not 
used for the purpose for which it was leased.but was being used for a different and un- 
authorised use, and that he wanted the building for his own occupation. The 
Union of India contested the petition vigorously, urging that under G.O. Misc. 2472 
(Development), dated 14th May, 1948, buildings taken on lease by the Central 
Government were exempted from the operation of section 7 (2) and (3) of the Act, 
and, so, the petition for eviction was not maintainable. The Rent Controller agreed 
with this contention and dismissed the petition in limine without costs, and did not 
go into the, merits. : 

The landlord took the matter in appeal. The Appellate Authority, the Subordi- 
nate Judge, Cuddalore, held that the petition, was maintainable because G. O. No.2472 
dated 14th May, 1948, was illegal and ultra vires, as the exemption in it was:a trun- 
cated one, injurious to the subject as it did not also cover section 7 (1) of the Act and 
it, therefore, illegally barred the remedy, of the landlord to apply for. eviction under’: 
the Transfer of Property Act, in addition to barring his remedy under the Rent Gon- 
trol Act. He relied on the ruling of Rajagopala Ayyangar, J., in Govindaraja Muda- 
liar v; State of Madras?, in support of his view. ‘Therefore, he held that the petition 
was maintainable, and going into the merits, held that as the building originally 
let out for purely office purposes had been unauthorisedly converted into other uses, 
like the installation of a-repeater-machine and its accessories; digging holes in the 
walls and floor, and causing endless vibrations and damage .to this: old’ building, 
the tenant had rendered himself liable to be evicted, especially as the’ value and 
the utility of the building were‘likely to be impaired materially.. So, he set aside 
the order of dismissal passed by the Rent Controller and directed the eviction of 
the petitioner, but granted two months’ time to the petitioner for vacating the pre- 
mises. He directed the petitioner to pay the landlord Rs. 25 as costs in the appeal, 
besides Rs. 25 as costs in the petition before the Controller. 

The petitioner took the matter in revision to the District Judge, South Arcot. 
The learned District Judge, after discussing the matter once more, agreed with the 
view of the Appellate Authority regarding the maintainability and the merits and 
dismissed the Revision Petition with costs, including an advocate’s fee of Rs. 25. 
‘The petitioner has thereupon filed this Revision Petition. 


-I have perused the records, and heard the learned Government Pleader, for 
the- petitioner, and Mr. T. Venkatadri, the learned counsel for the landlord-res- 
pondent. The learned Government Pleader raised’ several contentions. The, 
first was that G. O. No. 2472 was wrongly held by the Appellate Authority’ and the 
District Judge to be ultra vires and that- the ruling of Rajagopala Ayyangar, J., in 
Govindaraja Mudaliar v. State of Madras*, would have no application to the facts of 
this case.as the exemption here was also under. section 7 (3) though séction 7. (1) 
was not covered by the exemption. I see no point in this. In my opinion, the 
above ruling of Rajagopala Ayyangar, J., will apply’to this case also, as even here; 


I. (1955) 1 M.L.J. 492. 
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the landlord’s remedy under the Transfer of Property Act would be barred by the 
Government Order as the exemption is not also under section 7 (1). There is no. 
power given to the Government to debar a person from taking advantage of the 
provisions of the Transfer of Property Act by such a truncated exemption and so, 
when this Government Order: took away the remedy of the landlord under the 
‘Transfer of Property Act, in addition to barring his remedy under the Rent Control 
Act, it was doing an illegal thing. In that view, the Appellate Authority and the 
learned District Judge were both right in holding that the petition of the landlord 
was maintainable. 


The next contention of the learned Government Pleader was that the installa- 
tion of the repeater with its accessories would not be diversion of the original purpose 
for which the house was taken on rent, v!z., running an office there, to another pur- 
pose different from it and not agreed to by the landlord. I cannot agree. A mere 
office with no machine in it more terrible than a typewriter is quite different from 
what this house has been converted into with this heavy repeater-machine and its 
accessories, and cables and vibrations and consequent damage. Indeed, the officers 
of the department were, well aware of it, and that is why they sought the landlord’s 
permission and claimed to have got it, though really the correspondence shows that 
it was not got. The changed use of the building certainly would impair the value 
and the utility of the building to some extent. Even, if it did not do so, it would 
amount to using the building for purposes other than those for which it was leased 
out, and that would be sufficient to sustain the order of eviction, if the landlord’s 
permission was not proved to Have been given. Else, a man can rent out a house 
for locating his office and later on move his workshop and machinery into it. 


The next contention of the learned Government Pleader was that the landlord 
had really agreed to the changed use of the building. He relied on Exhibit B-2, 
dated 26th July, 1954, wherein the Divisional Engineer says : 

€ In the personal discussion we had, you stated, that you would have no objection to installation of 


the equipment in the room occupied by the S.D.O.T. so long as no structural alterations were 
made.” 


The landlord stoutly denied the truth of this, and, in Exhibit B-1, dated 28th 
July, 1954, wanted the rent to be substantially enhanced if he were to agree to the changed 
use of the building. So, it was, at best, only a conditional agreement. In Exhibit B-3, 
dated goth July, 1954, the Divisional Engineer says: z 

“ I am very thankful to you to have agreed for the temporary installation of the carrier equip- 


ment. Your contention that the proposed installation was not contemplated in dur tenancy agree- 
ment is not correct.” 


The inference is irresistible that the two were talking at cross-purposes. The 
landlord did not agree to the alteration unless the rent was substantially enhanced, 
and did contend that the proposed installation was not contemplated in the tenancy 
agreement. The Divisional Engineer took the conditional consent of the landlord to 
the installation, on payment of increased rent, to be an unconditional agreement to the 
installation. So, this argument too will not avail the learned Government Pleader. 
Of course, the landlord’s courteously leaving the guantum of the enhancement of rent 
to the Divisional Engineer will not enable that officer to refuse all enhancement of rent 
-and call it an exercise of his discretion. 


Then the learned Government Pleader said that the petitioner was running 
an essential service in this building and so eviction should not have been ordered. I 
agree with the learned District Judge that a Telegraph Office will not be covered by 
the exemption. Nor will the illegal Government Order confer such exemption. 
“The essential nature of the office may only justify grant of a reasonable time for 
removing the elaborate machinery installed in the premises to another building 
either rented out by the petitioner, or newly constructed by the petitioner, or for 
the purpose of taking acquisition proceedings regarding this very building if so 
advised. A second repeater-machine has been installed since the filing of the 
Civil Revision Petition according to Mr. Venkatadri increasing the vibration and 
the crack on the wall and the damage. . Further installation is prevented in C.M. 
P. No. 4806 of 1958. f 
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In the end, therefore, I confirm the order of eviction passed by the learned Dis- 
trict Judge and the Appellate Authority and dismiss the Civil Revision Petition 
with costs. f 


Then the learned Government Pleader requested for the two years’ time to vacate 
‘the premises, as there is elaborate machinery there, part of an essential service, and. 
it has to be removed carefully to a suitable building to be rented out by the peti- 
tioner, or to be constructed by the petitioner, unless the petitioner decides to acquire 
the present building under the Land Acquisition Act, which also will take some con- 
siderable time. Mr. Venkatadri strongly objected to the grant of any time in view 
of the delay which has already occurred, and the grant of three months time already, 
despite his objection, by the learned District Judge in I.A. No. 40 of 1958. He said 
the utmost time I should grant should be three months and that too on condition of 
the petitioner’s paying enhanced rent as the building is being used for purposes other 
than those for which it was taken on lease and a lease for these purposes would fetch 
a higher rent. I consider that the just and reasonable order to pass, in the circums- 
tances, is to give the petitioner, the Union of India, one year’s time from today to 
vacate the premises for the reasons urged by the learned Government Pleader 
(public interests require it) subject to rent from’ today being paid by the petitioner 
at the rate of Rs. 150 per month, a against the present rent of Rs. 100 under the 
agreement. It is obvious that such an extraordinary indulgence, like granting time for 
one year in this already long-drawn-out case, must be saddled with stringent terms, 
especially when the building is continued to be put to a use different from the use 
for which it was taken on lease, in the face of the opposition of the landlord, who was 
agreeable to such different use only if substantially enhanced rent was paid. It is 
obvious also that when a building is put to an industrial or quasi-industrial use, a 
greater rent will be got. A shop will always fetch a greater rent than a house. So 
too, a building where a repeater machinery is installed than a house used as a mere 
office. A small plot leased out for a petrol-bunk will fetch ten times the normal 
rent. I feel no compunction in granting the extraordinary time of one year to the 
petitioner in view of the enhanced rent I am directing and the difficulty the petitioner 
will have to find a suitable building in that place to remove this complicated machi- 
nery so essential for the public. Aftér all, the landlord’s real cry in Exhibit B-r was 
for enhanced rent. At the request of the ‘Government Pleader, I make it clear that 
the Union of India need pay the enhanced rent at Rs. 150 per month from today, 
only till they vacate the premises. If they vacate the premises in six months or 
seven months from now, they need not pay any rent atall thereafter, much less the ` 
enhanceed rent, though they must vacate the premises within a year from today 
on pain of eviction proceedings being taken out by the landlord through Court. 


Mr, Venkatadri urged that I should also provide for damages, especially as 
the petitioner has installed one more repeater and is trying to instal some unknown 
and mysterious machinery in this building for the Geophysical Year anc. that this 
machinery may blow up the building or cause it to falldown. The learned Govern- 
ment Pleader denied the reality of any such fear, and said that if such catastrophe 
happens, by any action of the petitioner, the landlord will, of course, have his remedy 
under the ordinary law to claim damages but that if this old building falls down 
JSrom sheer old age, like an old man dying, or from earthquake, flood or other cause 
beyond the petitioner’s control, the landlord will not get any damages. I need 
not discuss this question further, as it is not very germane to this petition, and the 
diabolical instruments apprehended by the landlord as likely to be installed have 
not so far been installed in that building, and.cannot be installed hereafter in view 
of my order in C.M.P. No. 4806 of 1958. 


R.M. Order accordingly. 


‘66 `, .. >. > THE “MADRAS LAW JOURNAL REPORTS. ` [1960 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction). 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AnD Mr. JustTicE GANA- 
‘PATIA PILLAI f : 


`T. Shanmugam (Kandan Touring Talkies), Kveripakkam, 


bt 


N. Arcot District .. Appellant* 
; v. 
M. Arumugam, Proprietor, Prabhat Talkies, Kaveripakkam 
and others .. Respondents. 


Madras Cinemas (Regulation) Act (IX of 1955), section 5, rules 14 and 36—Application for the grant of 
-no-objection certificate to locate touring cinema—Scope of the proceedings—Grant of licence—Principles of selection 
—Not applicable. : 


There is nothing in the provisions of the Madras Cinémas (Regulation) Act or in the rules which 
‘make it incumbent on the Collector to take into consideration any representation of a competing 
-applicant for the grant of a ‘ no-objection ° certificate to locate a touring cinema. 


The only question which the Board of Revenue was called upon to decide in the appeal preferred 
-against the order of the Collector refusing to issue a ‘ no-objection certificate ° was the question of the 
-suitability of the site, whether the reason assigned by the Collector was a valid one for rejecting the 
application. Prima facie there could be no other party interested directly in the result of the appeal. 
“The order of the Board allowing the appellant’s appeal cannot be set aside on the mere ground that 

the respondent had not been given notice to enable him to uphold the order of the Collector. 


The consideration of the comparative estimate of the qualifications of the appellant and the 
‘respondent in the appeal preferred to the Board would be enlarging the scope’ of the appellant’s appeal 
unwarranted by any provision of the Act or any rule or any general principles of law. 


There is nothing in the Act or in the rules framed thereunder which casts a duty on the Collector 
-or the Board of Revenue to make a selection among several applicants. 


If the scheme and the procedure laid down in the Act and the rules corresponded to the scheme 
-and procedure found in the Motor Vehicles Act and the rules framed thereunder there would be 
justification for invoking the principle of selection. 


Under Rule 14 of the Act there is no restriction to the grant of licence to permanent and touring 
cinemas on the basis of the population in any place except towns with a population of fifty thousand 
and above, in which no touring cinemas will be allowed if there are three or more permanent cinemas. 
“There is no prescribed site for the location of a touring cinema. There is no date within which 
application should be made for the grant of a ‘ Q’ licence or the grant of a no-objection certificate, 

“:say with reference to'a particular year. There is no provision for the publication of applications for 
no-objection certificates and no opportunity is given to other applicants to make representations. 
“There is no duty cast on the Collector to fix a date to consider the several representations made.on 
behalf of and against the several applicants. : 


Case-law discussed. 


Appeal under clause 15 of the Letters Patent against the Order of the Honoura- 
ble Mr. Justice Rajagopalan, dated grd November, 1958 and made in the exercise 
of the Special Original Jurisdiction of the High Court in W.P. No. 754 of 1958 presen- 
ted under Article 226 of the Constitution, to issue a writ of certiorari calling 
for the records connected with the order of the Board of Revenue, Madras, made in 
B.P. RT. No. 324 of 1958, dated 23rd January, 1958 and quash the said order. ` 


R. M. Seshadri, for Appellant. 


S. Mohan Kumaramangalam for K. V. Sankaran, for the 1st Respondent. 


G. Ramanujam, for the Additional Government Pleader (K. Veeraswami) on 
‘behalf of the Respondents Nos. 2 and 3. 


The Judgment of the Court was delivered by 


Rajamannar, C.F.—This is an appeal from the judgment of Rajagopalan, J., in 
Writ Petition No. 754 of 1958. The dispute is between two proprietors of touring 
‘cinemas. The appellant, T. Shanmugam, is the proprietor of Kandan ‘Touring 
“Talkies, The contesting respondent Mr. M. Arumugam, who will be referred to in 
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this judgment'as the respondent, is the proprietor of Prabhat Talkies. Each of them 
wanted to run a tourning cinema in Kaveripakkam village in the district of North 
Arcot. To follow the facts and the contentions of the contesting parties it is neces- 
sary to refer to the material provisions of the Madras Cinemas (Regulation) Act, 
IX of 1955 and the rules made thereunder. Under section 3 of the Act, no person 
ordinarily shall give an exhibition by means of a cinematograph elsewhere than in 
compliance with any conditions and restrictions imposed by such licence. The 
licensing authority is the District Collector, though the Government may by notifica- 
tion appoint some other authority. Section 5 (1) specifies the matters to which the 
licensing authority shall have regard in deciding -whether to grant or refuse a 
license. They are the following — 


(a) The interest of the public generally ; 
' (b) the status and previous experience of the applicant ; 
; (c): the suitability of the place where the cinematograph exhibitions are pro. 
posed to be given; 
_ - (d) the adequacy of existing places for the exhibition of cinematograph films 
in the locality ; e Be = 
` ,(e) the benefit to any particular locality or localities to be afforded by the 
opening of a new place of cinematograph exhibition ; 


(f) the possession by the applicant, of other places if any licensed under this 
Act, whether at the time of applying for the licence or at any previous time ; 


The licensing authority is also required to take into consideration any. representations 
made by, persons already giving cincmatograph exhibition in or near the préposéd 
locality or ‘by ‘any local authority or police authority within whose jurisdiction the 
place proposed to be licensed is situated or by any association interested in the 
giving of cinematograph exhibitions. Section 5-A which was ‘inserted by an 
amending Act (Act XXI of 1956) provides that 


“ (a) to use any place for the exhibition of cinematograph films, or 


es ` (b) to use any site for constructing a building thereon for the exhibition of ‘cinematograph 
s or 


(c) to construct or reconstruct any building for such exhibition, or. . 


(d) to instal any machinery in any place where cinematograph exhibitions are .proposed to 
be given, 
à person shall make an application in writing to the licensing authority for permission. therefor 
together with such particulars as may be prescribed.” : j 


' (2) The licensing authority shall thereupon, after consulting such authority or officer as may 
be prescribed, grant or refuse permission and the provisions of sections 5, 8 and g relating to licences 
shall, so far as may be, apply to permission under this section”. - aC Nee a 


The following are the material rules : 


“ Rule 14 (1).—There shall be no restriction to the grant of licences to permanent and touring 
«cinemas on the basis of population in any place, except towns with a population of . 50,000 and above 
an which no touring cinemas will be allowed, if there are three or more permanent cinemas. 


(2) The restrictions in respect of distance between cinemas shall be as specified below : 


Touring cinema in any place shall-not be allowed within a distance-of one mile-of the nearest 
‘permanent cinema located in the same local area in or in the adjacent village, panchayat or town , 
in the City of Madras. ‘ Local area ° for this purpose means the area within the jurisdiction. of a 
municipal council or a panchayat board or a revenue village. 


The distance between any two touring cinemas shall be not less than half a mile. 


There shall'be no restriction in regard to the distance between one permanent cinema and 
another permanent cinema. = 


Rule 35 (1).—A person who intends to build a permanent cinema building, shall furnish the 
licensing authority with information in respect of items (a) to ( f ) of seotion 5 (1) of the Act and other 
welevant particulars required in Form A. The application shall be accompanied, by a plan of the 
proposed site drawn to scale and shall clearly indicate the surrounding road and buildings which 
-exist up to a distance of 200 yards of the proposed site, schools, hospitals, temples or other places 
being clearly indicated. f i 
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(2) A copy of the application in Form A referred to in rule 35 (1) shall be.sent to the local 
authority who shall forward it, within one month from the date of receipt of application from the; . 
applicant, to the licensing authority with its remarks recording its objections, if any, to the site and 
to the installation of machinery. 


(3) A copy of the application shall also be sent to the Deputy Commissioner of Police, Traffic 
and Licensing, Madras, or the District Superintendent of Police in the mufassal, who shall remit it 
within one month from the date of receipt of application from the applicant, to the licensing authority" 
with objections, if any, from the traffic point of view. 


- 36. After consideration of the application with-reference to the matters specified in section 5 (1) 
of the Act, and the objections of the local authority or the Police, the licensing authority shall grant - 
a no-objection certificate in Form ‘B’ or may refuse to grant the same, within two weeks after the- 
receipt of the remarks of the local authority and the police or within one month, if the licensing. 
authority has to get any further report. 


Note.—Any applicant aggrieved by, the orders of the licensing authortity refusing to grant a: 
“ No-objection certificate” may appeal to the Board of Revenue. The rules in Part ITI shall apply 
to such appeals.” - 


Part VII of the rules specially deals with travelling cinemas. Rule 99 (b) defines. 
“travelling cinema” as 


“ (i) an outfit comprising the cinema apparatus and plant and the enclosure taken from place 


to place in the State of Madras for giving cinema exhibitions ; or 


(ii) an outfit comprising cinema apparatus and plant taken from place to place in the State 
of Madras for conducting shows in the local theatre or halls.” 


Rule 100 provides that a person who intends to build a travelling cinema building: 
shall follow the procedure in rule 35. Rule 106 says: 


_ “ On receipt of the application made under rule 100 the licensing authority shall grant a no- 
objection certificate in Form ‘B’ or may refuse to grant the same. He shall also issue an order 
approving or not approving the plan of the building to be constructed in the approved site within 
two weeks after the date of receipt of the application from the applicant. 


Note.—Any applicant aggrieved by the orders of the licensing authority refusing to grant a 
“No-objection Certificate ° may appeal to the Board of Revenue.”? ; 


_ The rules in Part III shall apply to such appeals. On completion cf the build- 
ing according to the approved plan, the applicant shall submit his application for 
licence to the licensing authority (Rule 107). The licensing authority, under rule , 
108, may issue to the,applicant a licence in Form ‘C’ or refuse to issue such licence. 
Rule 110 relates to the grant of temporary licences. The form of the ‘ No-objection 
certificate’ is as follows : 


Rules, 1957, T......c cee eee ee Collector/Commissioner of Police do hereby grant this certificte - 
that there is no objection to Sri............ » SON Of. ......06- _. resident of village ..........4. taluk 
ee cceneccees » district....locating a permanent/touring cinema in the land belonging to Sri...... 
...-at village.........00. taluk............ district........ 


The site where the cinema is to be located is specified below :—-” 


On 31st May, 1957, the appellant, T. Shanmugam, made an application to the 
Collector of North Arcot for the grant of a no-objection certificate for the location of . 
a touring cinema in S. No. 171/2-A of Kondapuram village. The application was 
refused by the Collector who passed the following order on 6th December, 1957 : 

“The Application of Sri T. Shanmugham of Kaveripakkam for locating a Cinema in S. No. 171 j 


2-A of Kondapuram Village is refused as the site in question being nearer to a post-motem she 
and is reported to be not suitable from the Public Health point of view ”. : 


The respondent filed an application for a no-objéction certificate on 25th July, ` 
1957. The site on which he proposed to locate the cinema was S. No. 1316/2 in the 
village of Kaveripakkam. ‘It is common ground that the distance between this site 
and the site for which the appellant had applied for a certificate is less than four - 
furlongs. On 1oth December, 1957, the Collector approved of the site proposed by 
the Respondent and directed the grant of a no-objection certificate to him ; but 
admittedly the grant was subject to the condition that the certificate was liable to be 
cancelled if it became unworkable by the order of the appellate authority. The. 
implication was this. If the appellant succeeded in the appeal which he might pre_ 
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fer to the Board of Revenue against the order of the Collector rejecting his applica- 
tion and consequently a no-objection certificate was granted to him, the respondent 
could not obtain a similar certificate in respect of the site selected by him because of 
the rule which imposes a restriction that the distance between any two touring cine- 
mas shall be not less than halfa mile (Rule 14 (2)). The appellant preferred an 
appeal to the Board of Revenue on 1oth December, 1957. By its order, dated 23d 
January, 1958, the Board of Revenue allowed the appeal and directed the Collector 
to issue a no objection certificate to the appellant. Obviously the only matter for the 
consideration of the Board was whether the ground on which the appellant’s applica- 
tion was rejected by the Collector was valid, and the Board considered that it was 
not. During the pendency of the appellant’s appeal to the Board of Revenue, the 
Respondent applied to the Collector for the grant of a licence in Form ‘ C? for locat- 
ing the touring cinema in the site for which he had obtained a no-objection certificate. 
‘On 3rd February, 1958, the Collector passed an order granting a * C?’ licence to the 
respondent purely as a temporary measure, valid for a month or till such earlier time 
as the appellant’s application for a no-objection certificate is sanctioned and the 
‘case becomes ready for the grant of a licence in Form ‘©’. The appellant preferred 
an appeal to the Board against this order and obtained an ex parte interim stay of its 
operation. On 5th February, 1958, the Collector suspended the temporary licence 
granted to the respondent in view of the order of stay passed by the Board of Revenue. 
“The Respondent thereupon applied to this Court under Article 226 ofthe Constitution 
(Writ Petition No. 94 of 1958) for the issue of a writ of certiorari to quash the order 

- of the Collector, dated 5th February, 1958, The application was dismissed on the 
ground that the Respondent could move the Board of Revenue itself to vacate the 
interim stay. He thereupon applied to the Board and prayed for vacation of the 
interim stay. On 14th February, 1958, the Board vacated the interim stay. The 
appeal which had been preferred by the appellant against the ofder of the Collector, 
dated grd February, 1958, was disposed of by the Board by its order, dated 1st March, 
1958. The Board allowed the appeal in part and directed the Collector to issue a 
no-objection certificate to the appellant and then consider his application for a ‘C? 
licence as soon as he came with such an application. The respondent was permitted 
to run his shows for one month from the date of the Collector’s order or till such 
earlier time as the appellant’s application for the no-objection certificate was 
sanctioned and the case became ready for the grant of a licence in Form ‘C’. 
In the course of their order the Board observed as follows : 


“ It was unfortunate that when the appeal relating to ‘ No-objection certificate’ of the present 
appellant (Sri Shanmugam) was before the Board the Collector did not report that the respondent 
was also in the field. It is seen from the records that there were three applicants for the grant of a 
“No-objection certificate’ for a touring cinema all within the four furlongs limit in the local Pan- 
chayat area of Kaveripakkam. One of the applicants seems to have withdrawn his application and 
the Collector seems to have considered the case of the appellant and the respondent separately for the 
grant of a ‘No-objection certificate’. When the appellant appealed against the Collector’s orders the 
Board called for a report from the Collector. The Collector failed to submit the papers of the other 
appiicant, viz., the present respondent but reported only on the points urged in the appeal petition 
of the present appellant. There was no mention in the Collector’s report about the application of the 
respondent but it is seen from the Collector’s letter that on 10th December, 1957, the respondent 
was granted a ‘ No-objection certificate’ which was liable for cancellation if the order became un- 
workable by the order of the appellate authority. This shows that the Collector was aware that the 
appellant would appeal to the Board and that some orders were due on it”, 


In pursuance of this order the Collector by his order, dated 6th March, 1958, granted 
ano-objection certificate to the appellant and directed the cancellation of the 
temporary licence which had been granted to the respondent on 3rd February, 1958. 
The respondent applied to the Collector ro review this order ; but his application was 
refused by the Collector on 11th March, 1958. The respondent thereupon appealed 
to the Board ; but that appeal was dismissed by the Board by its order, dated 2 5th 
March, 1958, in which they said : i 


“ The present appellant (respondent herein) took out a “ No-objection certificate” with the 
specific conditions attached to it that it will be liable for cancellation if it became unworkable as a 
result of the orders of the appellate authority on the appeal of the respondent (appellant herein) which 
was then pending before the Board. Again the ‘ CG’ licence given to the appellant was also a tem- 
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porary, one and for one month and was hedged in by conditions similar to the above so that the appel- 
lant, can have no cause to complain if in pursuance of the Board’s orders the Collector cancelled the 
“GC? licence. The ‘No-objection certificate’ of the appellant has become unworkable and stands 
cancelled. Therefore, there is no need to go into the comparative merits of the appellant and res- 
pondent at this stage ”. a 


The respondent then filed a petition under Article 226 of the Constitution 
(Writ Petition No. 256 of 1958) on 27th March, 1958, for the issue of a writ of 
certiorari or other appropriate writ to quash the orders of the Collector, dated 5th 
March, and. 11th March, 1958. and the further order of the Board of Revenue, 
dated 25th March, 1958, passed in pursuance of the prior orders, dated 23rd 
January, 1958 and ist March, 1958. When this petition had been heard in 
part, the respondent filed another petition, Writ Petition No. 754 of 1958, for 
the issue of a writ of certiorari to quash the order of the Board, dated 23rd January, 
1958, by which the Board allowed the appeal preferred by the appellant against the 
first order of the Collector for a no-objection, certificate. Both the writ ‘petitions 
were heard together and disposed of by a common order by Rajagopalan, J. The 
learned, Judge dismissed Writ Petition No. 256 of 1958 and allowed Writ Petition 
No. 754 of 1958. The effect of the. learned Judge’s judgment is that the appeal 
preferred by the appellant against the order of the Collector, dated 6th December, 
1957, rejecting his application for a no-objection certificate must be deemed to be 
pending and has to be disposed of afresh. The ground on which the learned Judge 
quashed the order of the Collector,dated 6th December, 1957, was that the respondent 
had not been given an opportunity to oppose the appeal, and, therefore, the princi- 
ples of natural justice had been violated. ‘The learned Judge further indicated that 
the respondent would be entitled, in opposing the appellant’s appeal, to represent to 
the Board that even if the site selected by the appellant was unobjectionable, there 
should be a selection between the two applicants, that is, the appellant and the; res- 
pondent, either by the Collector or by the Board. The above appeal is against this 
order of Rajagopalan, J., in so far as he allowed Writ Petition No. 754 of 1958. 


The main question in this appeal is whether the learned Judge was justified in 
quashing the order of the Board of Revenue, dated 23rd January, 1958, allowing the 
appeal of the appellant before us, preferred against the order of the Collector reject- 
ing his application for the issue of a no-objection certificate. : So far as we are able 
to gather from the judgment of the learned Judge, the ground on which he set aside 
that order is that the order had been passed without notice to the respondent and, 
therefore, there was a violation of the principles of natural justice. Presumably the 
principle violated is that no order can be passed to the ‘prejudice of a party without 
giving him an opportunity to be heard. ‘The reasoning-appears to be. this. Besides 
the application of the appellant there was another similar application by the res- 

` pondent for the grant of a no-objection certificate in respect of a site within four fur- 
‘longs of the site selected by the appellant. A certificate had been ‘granted to. the 
respondent subject to the condition that it was liable to be cancelled if it. became 
unworkable by the order of the appellate authority, that is to. say, if the Board -of 
Revenue allowed the appeal and held that the appellant was entitled to a certificate, 
then, the respondent could not obtain a certificate because of the proximity of, his 
site to the appellant’s site., The respondent, was therefore interested in upholding the 
order of the Collector. If this be the only ground, with respect to the learned Judge, 
we think it does not justify the learnéd Judge’s order quashing the proceedings af the 
Board of Revenue. The appellant made an application for a no-objection certificate 
- and so far as we are able to see, there is nothing in the provsions of the Act or in the 
rules which makes it incumbent on the Collector to take into consideration any re- 
presentation of a competing applicant. The Collector, therefore, was right in dispos- 
ing of the appellant’s.application on its merits and on the footing that-the appellant 
was the only person interested. The Collector refused to grant a no-objection certifi- 
cate because he thought that. the site selected by the appellant was not suitable on 
account.of the existence cf a post-mortem shed in the vicinity." The appellant.ag- 
- grieved by that order appealed to-the Board of Revenue as he.was entitled to appeal. 
The only question which the Board was-Called upon to decide in the appeal was the 


ca 
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- question of the suitability of the site, whether the reason assigned by the Collector was. 
‘a valid reason for rejecting the appellant’s application. Prima facie there could þe- 
no other party interested directly in the result of the appeal. It is true that the appli- 

- cation of the respondent was liable to be rejected in case the appeal was allowed and. 
the appellant was granted a no-objection certificate. But equally it may be said that 
the effect of the order of the Board allowing the appeal would be to prevent every 
other intending applicant for a site within four furlongs distance from the appellant’s 
site. Suppose in this very case, pending the appeal, another application had been. 
made for the issue of a no-objection certificate in respect of another site within the 
prohibited distance, does that applicant also have to be given notice ? Logically he 
should be, because his application would be liable to be rejected if the appellant’s 
appeal were allowed. In our opinion the order of the Board, dated 23rd January, 
1958, allowing the appellant’s appeal cannot be set aside on the mere ground that the: 
respondent had not been given notice to enable ‘him ‘to uphold the order of’ the: 

Collector. oe ` 


The matter, however, does not rest here. It is clear from the judgment of the 
learned Judge taken as a whole, that there was another more important reason for 
setting aside the said order of the Board. The learned Judge’s judgment opens with 
„the following statements : i i p 


“ Under the provisions of the Madras Cinemas (Regulation) Act IX of 1955 and the Rules- 
framed thereunder only. one touring cinema could apparently be located within the limits of Kaveri-- 
pakkam village in North Arcot District ”. i 


We are not aware what provision of the Act and what rule or rules the learned Judge 
had in mind. Before us it was admitted by counsel on both sides that there was no 
restriction whatever on the number of touring cinemas which could be located within. 
the limits of the village. The learned Judge, however, is right when he observed there- 
after that as the sites selected by the appellant and the respondent were within four 
furlongs of each other, only one person could get the certificate. But then the learned. 
Judge made another assumption thus : 

“Unfortunately, however, the authorities failed’ to keep in view this feature of the case, that a. 


selection would have to be made among the two applicants for the issue of the preliminary certificate: 
in Form B, if the sites of both were acceptable.” ` 


It looks as if that this assumption is the real basis of the learned Judge’s judgment. 
Later on in the judgment occurs the following pasage : 
“ From what I have set out above it is clear that at no stage did the Collector or the Board consider 


the question, whether there should be a selection as between the petitioner and the third respondent’ 
for the location of the one possible touring cinema in Kaveripakkam ”. . 


It is. because of this assumption that the learned Judge indicated what could þe- 
urged bythe respondent in the appeal of the appellant to the Board which had been 
disposed of by the order dated 23rd January, 1958 and which by reason of the learned 
Judge’s order ‘stood restored. He said: 

“ In deciding whether that appeal should be allowed, with the consequence that the B certificate- 
granted to the petitioner would stand cancelled, the petitioner should be allowed an opportunity 
to maintain the B certificate granted to him. It should be open to the petitioner to represent to the 
Board that, even if the site selected by the third respondent was unobjectionable, the factor of selection 


had to be considered either by the Collector or by the Board before the appeal of the third respondent 
was allowed, with the consequences I have indicated above ”. 


With very great respect to the learned Judge, this would be enlarging the scope of the- 
appellant’s appeal to the Board, unwarranted by any provision of the Act or any 
rule or any general principle of law. ‘The appeal by the appellant raised one- and 
only one question, namely, whether the reason assigned by the Collector for rejecting 
the appellant’s application was valid or not, Even if the respondent was entitled to 
be heard in.the appeal, he could be heard only on'the one point raised in the appeal. 
Probably he might be given an opportunity to uphold the Collector’s order by convin-- 
cing the Board that the Collector’s reason was proper and valid. The Collector had. 
not dealt with the application of the appellant on a comparative estimate of the quali- 
fications of the appellant and the respondent. There was no material relating.to'this 
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to be found in the order of the Collector. How then can the Board disposing of an 
appeal from the Collector deal with a question in respect of which there was no 
material in the order of the Collector? That is why the learned Judge obviously 
aware of this difficulty, said that it would be open to the respondent to represent to 
the Board that the factor of selection had to be considered either by the Collector or 
by the Board. This is the result of unduly enlarging the scope of the appellant’s 
appeal. ' ; 


There still remains the larger question whether there is anything in the Act or the 
Rules which compels the Collector or the Board to make a selection, and if there is, 
what are the circumstances in which the principle of selection has to be applied, 
what are its limits? Is there any fixed paint of time with reference to which this princi- 
ple of selection has to be applied? What we mean is this : Meanwhile suppose in 
this very case, pending the writ petitions and appeal, there had been five or six other 
applications for the grant of no-objectian certificates. In view of the learned Judge’s 
order it must be deemed as if no one has been finally granted a no-objection certificate. 
Will all those applicants be also entitled to be heard in the appellant’s appeal which 
has been now reopened ? We do not see any justice or equity or logic in denying them 
that opportunity if the principle to be followed is selection of one out of several candi- 
dates. In this very case though the appellant had made the application on grst 
May, 1957, his application was actually disposed of only on 6th December, 1957, after 
an unconscionable delay for which we are unable to find any proper explanation 
on record. It is because of the long pendency of the appellant’s application that the 
respondent could make another appliction. It follows that the invocation of the 
principle of selection will also depend on the pendency of the first application. Un- 
doubtedly if the scheme and the procedure laid down in the Act and the rules cor- 
responded to the scheme and procedure found in the Motor Vehicles Act and the 
rules framed thereunder, there would be justification for invoking the principle of 
selection. Under the Motor Vehicles Act, the Regional Transport Authority may 
limit the number of stage carriages for which stage carriage permits can be granted in 
the region or in any specified area or in any specified route within the rigion. Under 
section 57 (2) an application for a stage carriage permit shall be made not less than 
six weeks before the date on which it is desired that the permit shall take effect, or if 
the Regional Transport Authority appoints dates for receipt of such applications, on 
such dates. If it is an old route for which there is already in force a stage carriage 
permit which is due to expire on a particular date, the last date for renewal or for a 
new application is fixed. If it is a new route, the Regional Transport Authority noti- 
fies the last date for the receipt of applications. On receipt of applications, the 
Regional Transport Authority makes the applications available for inspection, pub- 
lishes the applications or the substance thereof in the prescribed manner, together . 
-with a notice of the date before which representations in connection therewith may be 
submitted, and the date on which, and the time and place at which the applications 
.and any representations received will be considered. When any respentation is made, 
the Regional Transport Authority is bound to dispose of the application at a public 
shearing at which the applicant and the person making the representation shall have 
an opportunity of being heard either in person or by a duly authorised representative. 
All these provisions enable several applications to be made in respect of a particular 
route on or before a fixed date and opportunity is given to each applicant to make 
representations not only in support of his application but also against the applications 
of other applicants. It is obvious that this scheme inevitably attracts the principle 
-of selection. The route is fixed and the number of permits which would be granted 
is also fixed. There are several applicants who have all filed applications before 
.a particular date. Section 57 (4) prohibits any representation which is not made 
‘before the appointed date. It also enjoins on the person making the representation 
to furnish a copy of the representation to the applicant. On the other hand, under 
‘the Madras Cinemas (Regulation) Act, rule 14 in terms declares that there shall be 
no restriction to the grant of licence to permanent and touring cinemas on the basis 
of population in any place except towns with a population of fifty thousand and 
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above, in which no touring cinemas will be allowed if there are three or more per- 
manent cinemas. ‘There is no prescribed site for the location of a touring cinema. 
There is no date within which application should be made for the grant of a ‘ G? 
licence or the grant of a no-objection certificate, say with reference to a particular 
year. There is no provision for the publication of applications for no-objection 
certificates and no opportunity is given to other applicants to make representations. 
There is no duty cast on the Collector to fix a date to consider the several represen- 
tations made on behalf of and against the several applicants. In a recent decision 
of a Division Bench in Umapathi v. Panchaksharam Pillai} (to which one of us was 
party) it was pointed out that the Motor Vehicles Act cannot be deemed to be an 
Act analogous to the Cinematograph Act. Though that case related to a . 
temporary cinema licence, the following observations are apposite to the case 
before us :— f 


“ There (under the Motor Vehicles Act) there is a notification calling for applications. Herė 
(under the Cinematograph Act) there is no notification calling for applications. Every person desirous 
of getting a temporary cinema licence can apply privately to the Collector, like an applicant for a gun 
licence. So, the two cannot be compared. Nor can a person be aware of an application of another 
for a temporary cinema licence as in the case‘of an application for a bus permit since there is no 
public notification but only private information ”. - 


There are several difficulties in invoking the principle of selection in respect of 
applications for the issue of no*objection certificates under the Madras Cinemas 
(Regulation) Act. Suppose A applies for a no-objection certificate and secures it 
from the Collector. A few days later B applies and his application is rejected ‘on 
the ground that the site selected by him is within four furlongs of A’s site. B appeals 
to the Board of Revenue. Can he in his appeal make A a party and call upon 
the Board to make a selection between him and A, or ask for a remand 
of both the applications to the Collector for a comparison and selection? There is 
also another aspect. Suppose A and B apply for no-objection certificates in respect 
of two sites which are not within the prohibited distance. Has the Collector even 
then to make a selection? So far as we see, there is nothing to prevent the 
Collector granting no-objection certificates to both. We mention this circums- 
tance because in the very case before us, if the respondent had chosen a site five 
furlongs away from the site selected by the appellant, the very ground on which 
Rajagopalan, J., considered that a selection should be made, namely that only one 
of the two could be granted.a no-objection certificate, would disappear. In such 
a case it is not unreasonable to reject the application of the respondent who applied 
later, giving him liberty to file another application for a site which is not within 
the prohibited distance. 


There may be an extraordinary contingency of two applications for the issue 
of no-dbjection certificates made by two persons on the same date for sites which lie 
- within the prohibited distance from-each other. In such a case it may bè that the 
Collector will make a selection, or he may send for both the applicants and ask them’ 
to modify their applications in respect of the situation of the sites. ` But we are 
unable to find anything in the Madras Cinemas (Regulation) Act or in the rules 
framed thereunder which casts a duty on the Collector or the Board of Revenue to 
make a selection among several applicants. : 


Mr. Mohan Kumaramangalam drew our attention to certain decisions of this 
Court in which the principle of selection was adopted, though he very fairly con- 
ceded that in none of the decisions there was a consideration of the question whether 
such a principle was or was not warranted by the provisions of the Act and the rules,’ 
We shall briefly refer to them. | . - 


Muthukumaran v. Murugan- Touring Talikes?, related to a period when persons 
desirous of running cinemas had to obtain licences both under the Places of Public: 
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Resort Act and the Madras Cinemas (Regulation) Act. There were two applicants. 
One of them applied on 26th October, 1956, for the issue of a licence under the 
Places of Public Resort Act. The other applied on 13th December, 1956. There 
was a G.O. in 1954, embodying directions to the licensing authorities acting under 
the Places of Public Resort Act. The Government laid down general rules ‘for 
determining the question of priority. The obyious implication was that applications 
should be diposed of on a consideration of priority of an application. {t was common 
ground that only one touring cinema could be granted a licence in the village. The 
two persons also made applications under the Madras Cinemas (Regulation) Act 
for the grant of licence. Rajagopalan, J., thus dealt with the facts :— 


“ As I said, it was common ground that a licence under Act IX of 1955 could be issued only 
for one touring cinema in Kulithalai. There were two applicants for that licence, the petitioner and 
the second respondent. A selection had to be made by the licensing auhority, the Collector. The 
only ground on which the Collector preferred the second respondent to the petitioner for the grant 
of the licence was that the second respondent’s application for the licence under the Places of Public 
Resort Act was prior in point of time. 


The learned counsel for the’petitioner submitted that the rule of priority laid down by the Govern- 
ment in G.O. 1634 dated 15th June, 1954, did not in terms apply to the grant of a licence under Act 
IX of 1955. It applies only to grant of a licence under the Places of Public Resort Act. The 
learned counsel contended further that the rule of priority laid down in G.O. No. 1634 of 1954 was 
really an irrelevant factor in deciding between two applicants to whom the “A?” licence should be 
granted under the provisions of Act IX of 1955. The Collector certainly appears to have miscon- 
ceived the scope of G.O. 1634. It was certainly not an order or direction issued by the Govern- 
ment under section 5 (4) of Act IX of 1955. 


It was common ground that no specific directions or orders had been issued by the Government 
under section 5 (4) of Act IX of 1955 to provide any basis for a selection between rival applicants for 
the grant of “ A ” licence, where only one such licence could be issued for giving cinema shows in a 
given town or village. Nor did the Act itself specifically provide for selection, should it become neces- 
sary. The learned counsel for the petitioner was, in my opinion, well founded in his contention 
that in the absence of any specific statutory provisions or any specific directions issued by the com- 
petent authority under section 5 (4) of the Act, the licensing authority was bound to select the appli- 
cant with reference to the factors enumerated in section 5 (1) of the Act.” 


The learned Judge then pointed out that the factors mentioned in section 5 
were not exhaustive. The learned Judge set aside the orders of the licensing autho- 
rity on the ground that he had failed to take into account all the relevant factors in 
deciding who as between the two applicants should be selected for the grant of the 
€ A’ licence and directed that the two applications may be disposed of afresh. 


In Writ petition No. 920 of 1957, Rajagopala Ayyangar, J., had to deal with a 
case which arose under the Madras Cinemas (Regulation) Act, 1955. There were 
two applications pending before the Collector for the grant of no-objection certi- 
ficates. The two sites selected by the two applicants were within the prohibited __ 
half-mile distance. The District Collector granted a certificate to D and therefore 
rejected the application of the other applicant, S. S filed an appeal to the Board 
of Revenue. The Board issued notice to D and heard him and passed an order 
-allowing the appeal by S. As a result thereof, the no-objection certificate granted 
to D was set aside. The order of the Board was challenged in a petition under 
Article 226. One objection taken was that the Board should not have examined 
the relative merits of the two applicants. Rajagopala Ayyangar, J., overruled the 
objection on the ground that the principles underlying the provisions of section 5 
of the Madras Cinemas (Regulation) Act would also govern the disposal of appli- 
cations for no-objection certificates and that under section 5 there would have to be 
a selection among the rival applicants. The learned Judge did not discuss the 
difficulties and the anomalies that would result if-the principle of selection were to 
be followed in regard to applications under the Madras Cinemas (Regulation) Act 
on the analogy of applications for permits under the Motor Vehicles Act. 


Two decisions of a Division Bench of which one of us was a party were brought 
to our notice by Mr. Kumaramangalam in Writ Appeals Nos. 14 and 17 of 1958. 
In neither case was there any point raised that the principle of selection should not 
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be applied. It was assumed that one of two applicants had to be selected for the 
grant of a no-objection certificate. It was common ground that it was the duty of 
the Collector and the Board of Revenue to examine the relative merits and qualifi- 
cations of the two applicants. No assistance can be derived from these twe 
decisions. . 7 


In our opinion, there was no valid ground on which the order of the Board of 
Revenue, dated 23rd January, 1958, could be quashed in exercise `of the powers of 
this Court under Article 226 of the Constitution. The appeal is allowed and Writ 
Petition No. 754 of 1958 is dismissed. There will be no order as to costs 
throughout. 


V.S. —- Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. JusTICE BALAKRISHNA AYYAR. 


Devichand Jestimall and Co., Bangalore and others .. Petitioners* 
U. ` 
The Collector of Central Excise, Madras .. Respondent. 


Sea Customs Act (VIII of 1878), section 167 and Schedule, Item 8—Scope of. 


To bring a person within the penal provisions of Item 8 of the Schedule to section 167 of the 
Sea Customs Act it is necessary to ascertain either that he imported the gold or was connected in the 
import of the gold. That is either he should have arranged for the import or abetted the same or 
received the same immediately after the import. To be in possession of gold or to buy or sell the same 
after the process of importation is complete even assuming that such importation is unlawful and 
independently of the series of acts connected with such importation w ill not fall within the terms of 
the aforesaid provision. 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein in each of the petitions and in the affidavits filed there- 
with the High Court will be pleased to issue writs of certiorari calling for the records 
relating to the Order in D.A. Dis. No. VIII/10/259/57 (Cus. Adj.) dated rath 
December, 1958, on the file of the Collector of Central Excise, Madras, the Respon- 
dent in all the petitions in so far as the petitioner in each of the petitions is concerned 
and quash the said order. $ 


D. R. Venkatesa Iyer, R. Rangachariar, K. Rajah Iyer and S. K. L. Ratan, for 
Petitioners. 


The Government Pleader (B. V. Viswanatha Iyer) for the Respondent. 
The Court made the following i : 


ORDER.—On receipt of certain information the Superintendent of Central 
Excise, Vellore, searched the shop and residence of Messrs. Vanechand & Sons 
on gth November, 1957. He seized from the shop 121%, tolas of gold. This 
included 2 bars of ro tolas each with foreign marks. ‘The residence of the proprie- ` 
tor of the firms was next searched and from there 5 bars of 10 tolas each with foreign 
marks were recovered. According to the accounts maintained by Vanechand & 
Sons the stock of gold on hand should have been only 98 tolas. A perusal of the 
private accounts maintained by this firm showed that it had received gold from 
the petitioners in these cases in the past and that the receipts of such gold were not 
accounted for in the regular account-books. On roth November, 1957, Bijraj, son 
of Vanechand Bhatwada, who was managing the business stated that the several 
gold bars bearing foreign marks and weighing 70 tolas which had been seized from 
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the shop as well as from the residence were received from the petitioner in W.P. 
No. 110 of 1959. He also made a statement relating to the transactions of the firm 
with the petitioners in W.P. Nos. 109, 88 and 111 of 1959. He added that the gold 
was smuggled gold. On goth November, 1957, he gave a further statement in which 
he admitted that the smuggled gold had been purchased from the petitioners in 
these four writ petitions. 


Govindaraj, a clerk of Messrs. Vanechand & Sons, made statements on 18th 
November, 1957 and 23rd November, 1957, in which he stated that he used to go 
to Bangalore and purchase gold on behalf of the firm. He further stated that he 
had acquired 7 bars of gold from the petitioner in W.P. No. 110 of 1959 on 6th - 
November, 1957. Sampathraj, the second son of Vanechand, gave a statement on 
roth November, 1957, in which he explained that his brother Bijraj was in charge 
of bullion transactions and that the gold bars seized from the house would have been 
kept there by his father and that the clerk Govindraj was entrusted with the duty 
of purchasing gold. He added that some 4 days previously Govindaraj had been 
to Bangalore to purchase gold. Vanechand gave a statement on 14th November, 
1957, in which he admitted that the gold with foreign marks had been brought from 
Bowrilal of Bangalore, the petitioner. in W.P. No. 110 of 1959. 


The information obtained from these individuals was passed on to the Depart- 
mental Officers in Bangalore and they recorded statements from each of the four 
petitioners. All of them denied that they had any connection with Vanechand & 
Sons. Three of them denied even the knowledge of the existence of the firm of 
Vanechand & Sons at Vellore. They also denied that they had any telephonic 
contacts with that firm. .The partner of the firm Bowrilal (W.P. No. 110 of 1959) 
however, admitted that he knew Vanechand in connection with some matrimonial 
proposals. 


The Collector of Central Excise, Madras, gave a personal hearing to the counsel 
of the petitioners and finally recorded this view : 


“As regards the four Bangalore parties I consider that these four parties at Bangalore were the 
persons concerned in the smuggling of gold which they had been passing on to the firm at Vellore.’’ 


In this view he imposed a penalty of RS. 6,000 on the petitioner in W.P. No. 88 
of 1959, of Rs. 25,000 on the petitioner in W.P. No. 109 of 1959, of Rs. 25,000 on 
the petitioner in W.P. No. 110 of 1959, and of Rs. 12,000 on the petitioner in W.P. 
No. 111 of 1959. These individuals have, therefore, come to this Court for the issue 
of an appropriate writ to quash the order of the Collector imposing these penalties 
on them. 


Item 8 of the Schedule to section 167 of the Sea Customs Act so far as it is 
here material runs as follows : 


“ If any goods, the importation or exportation of which is for the time being prohibited or res- 
tricted........0065 be imported into or exported from the States contrary to such prohibition or 
restriction, or-— 


If any attempt be made so to import or export any such goods........ such goods shall be liable 
` to confiscation ; any person concerned in any such offence shall be liable to a penalty not exceeding 
three times the value of the goods, or not exceeding one thousand rupees.” j 


We are not here concerned with the export of any gold but only with its import. 
'To bring the petitioners within the terms of Item 8 it is necessary to establish either 
that they actually imported the gold or were concerned in the import of gold. That 
is to say, it must be shown that they had arranged for the import of the gold or abet- 
ted the import of the gold or received it immediately after the import, the receipt 
being the final step in the process of importation. In other words, they must have 
either actually committed the offence of importation or have been accessories to 
it either before the fact or after the fact. The terms of Item 8 so far as it relates to 
attempt to import need not concern us here because even according to the depart- 
ment this is a case where the unlawful import of gold had been completed... To be 
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in possession of the gold, or to sell the gold, or to buy the gold, once the process 
of importation assuming the importation is unlawful is completed and independently 
of the series of acts connected with such importation will not fall within the terms 
of Item 8 of the Schedule. 


In this connection, reference may be made to the decision of Rajagopala Ayyan- 
gar, J., in W.P. No. 425 of 1956. That was a case where a person was proceeded 
against departmentally for having purchased gold which it was believed, had been 
smuggled into the country. The Collector of Customs dealt with him under sec- 
tion 167, Item No. 8. He then came to this Court for the issue of an appropriate 
writ and the petition Was allowed. In dealing with the matter Rajagopala Ayyan- 
gar, J., observed :— i 


“The ground upon which the Officer held the Petitioner guilty of an offence under the Sea 
Customs Act was that he had “ aided or abetted ” the commission of the offence of illegal importa- 
tion, It is‘not the case for the respondent that the petitioner induced, aided or abetted the Arabs 
to effect the illegal importation of gold ; he was not an “accessory before the fact” which is the 
meaning of the expression “ abetted ”? used by the Collector of Excise in his order. The petitioner 
no doubt purchased the gold and on the finding of the Officer, knowing that it was smuggled, but 
that was long after the gold was smuggled and the petitioner was no party to the smuggling of the 
gold. It was therefore a misnomer or misapplication of the words to term the act of the petitioner 
in purchasing the gold that he had “ aided or abetted ” the illegal importation ”. 


This decision was followed by a Bench of this Court in W.P. No. 691 of 19579 
Delivering the judgment of the Bench, Rajagopalan, J., observed : 


`“ The knowledge that what he was purchasing was smuggled gold, would not be evidence of 
participation] in the act of smuggling itself, which is what is constituted an offence under the first 
column of section 167 (8). To put it in other words, even if the act of purchase constituted the 
petitioner an accessory after the fact, that would not suffice to hold that the petitioner was ‘‘ con- 
cerned in the offence ” specified in the first column of section 167 (8). Even if a person purchases 
gold with the full knowledge that that gold has been smuggled into the country that by itself will not 
constitute him a person concerned in the antecedent and completed act of smuggling. It was only on 
proof that the petitioner was concerned in one or the other of the offences set out in the first column of 
section 167 (8) that the petitioner would have been liable to suffer the penalty prescribed in column 
3 of section 167 (8) ”. 


This view was reaffirmed in the judgment delivered .a few days later in W.P. 
No. 24.7 of 1957. i 


To show that the petitioners in these cases imported the gold in question or 
were concerned in its import, there is really no legal evidence whatsoever. The 
Collector of Central Excise, Madras, relied upon these circumstances : (1) statements 
made by Bijraj, Sampathraj, Vanechand and Govindaraj to the effect that the firm 
of Vanechand & Sons had purchased gold from these petitioners; (2) the circums- 
tance that the firm of Vanechand & Sons had been keeping separate accounts in 
respect of these and other purchases, (3) the frequent trunk telephonic communi- 
cations between the firm of Vanechand and the petitioners, (4) the inability of 
the petitioners to explain satisfactorily how they came into possession of the gold 
and finally, (5) his conclusion that the statements which the petitioners gave are 
false. All these facts neither severally nor cumulatively show that the petitioners 
imported the gold or were concerned in its import. 


Learned counsel for the department explained that in 1957 smuggling of gold 
along the West Coast of South India was on such an extensive scale that the Court 
would be justified in taking judicial notice of the fact. He then referred to Ilus- 
tration (a) to section 114 of the Evidence Act and contended that the Court would 
be justified in presuming that the petitioners were concerned in the unlawful im- 
portation of the gold. But so far as I can see there is no warrant for presuming that 
the gold we are dealing with was imported in India in 1957, or in fact at any parti- 
cular time and, therefore, there is no scope for the application of any such presump- 
tion on the analogy of Illustration (a) to section 114 of the Evidence Act. It must 
also be borne in mind that mere possession of gold which has been unlawfully im- 
ported into India cannot be dealt with under Item 8 of the Schedule to section 167. 
Learned counsel for the department next referred to the decision in Bhainagars G 
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Co. Lid, v. Union of Indiat; and contended that‘before this Court can interfere it must 
be satisfied that there is no evidence whatsoever on the basis of which the Collector 
of Central Excise could have come to the conclusion he did. Now, as I have tried 
to explain there is no legal evidence whatever to support the conclusion of the 
Collector of Central Excise that the petitioners either imported the gold or were 
concerned in its import. The various circumstances referred to by the Collector 
of Central Excise might justify the belief that they knew that the gold had been 
imported into the country unlawfully. It may also be that the petitioners were 
attempting to evade various other laws. All that will not suffice to bring them 
within the scope of Item 8 in the Schedule to. section 167. That being so these 
writ petitions must be and are allowed. The orders complained of are quashed 
There will be no order as to costs. 


R.M. ———— Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, Justice RAMASWAMI: 
T. V. Moidu and another ..  Petitioners* 


Motor Vehicles Act (IV of 1939), section 4z (1)—Offence under—When committed—Use or permit the 
use of any vehicle—If includes mere driving of such vehicle. 


The expression ‘ use or permit the use of the vehicle’ in sub-section (1) of section 42 of the Motor 
Vehicles Act is not the same thing as driving or being in charge of the vehicle. The scheme of the 
Act makes a distinction between the user of a motor vehicle and the ‘ driving ’ of such a vehicle each 
of which act is made punishable for certain purposes. In order to constitute a breach of section 42 (1) 
of the Act, the vehicle, whether stationary or moving, should be found in the course of its user for 
the purpose for which it is intended at a place which is not authorised by the permit. 


‘The mere fact that a goods vehicle is found going empty in a route not covered by its permit 
will not be a breach of section 42 (1) of the Act unless it is proved that it was going by that unauthoris- 
ed route in the course of its user as a goods transport vehicle. 


Petition under sections 425 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the Order of the Court of the 
Additional First Class Magistrate, Coonoor, in S.T.R. Nos. 1737 and 1738 of 1958. 


- T. Chengalvarayan, for Petitioners. ; 
The Public Prosecutor (P. S. Kailasam), for the State. 


The Court made the following 


Orver.—These are two Revision Cases preferred against the convictions and 
sentences by the learned Additional First Class Magistrate, Coonoor, in S.T.R. 
Nos. 1737 and 1738 of 1958. 


The facts are short and the point of law raised by the learned advocate Sri T. 
Chengalvarayan, is an interesting one. The public transport vehicle, lorry K.L.D 
390, has got a permit to ply from Kundah to Ootacamund. But the route is via 
Korakundah and not Selas. On 25th July, 1958, K.L.D. 390 was found being 
driven by the driver Moidu at that time, on a trip totally unconnected with its use . 
under the permit granted to it at Selas Bazaar. It is admitted that via Selas is the 
shortest route to Ootacamund from Kundah. The driver Moidu and the owner 
Ayyappan have been charge-sheeted for an offence under section 42 (1) read with 
section 123 of the Motor Vehicles Act and under rule 226 of the Motor Vehicles 
Rules read with section 112 of the Motor Vehicles Act. Both of them were 
convicted and fined. Hence these Revision Cases. 


I must now briefly set out the relevant provisions of law. Section 2 of the 
Motor Vehicles Act sets out the definitions. A “goods vehicle” is defined in section 
2 (8) as meaning any motor vehicle constructed or adopted for use for the carriage 
a ee ee 


1. (1957) S.G.J. 546: 1957 S.C.R, 700: A.L.R. 1957 S.C. 478. 
# Cr, R, C, Nos, 1155 and 1158 of 1958, 24th September, 1959. 
(2nd Aşvina, 1887, Saka), 


I] MOIDU, In re (Ramaswami, F.). Y9 


of goods, or any motor vehicle not so constructed or adapted when used for the 
carriage of goods solely or in addition to passengers. The term “owner ” is de- 
fined in section 2 (19) and as pointed out by Niyogi, J., in Bhagwant Gopal, In re}, 
the word “ owner” occurring in the various sections of the Act would take in all 
persons in the sense in which it is ordinarily understood and that ownership as opposed 
to possession implies title with the incidental right of transfer. In the context of 
a hire-purchase agreemeut, it will mean the person in possession of the vehicle under 
that agreement. The word “ permit ” is defined in section 2 (20) as meaning, any 
document issued by the Commissioner or a Provincial or Regional Transport Au- 
thority authorising the use of a transport vehicle as a contract carriage, or stage 
carriage, or authorising the owner as a private carrier or public carrier to use such 
vehicle. The terms “ private carrier ” and “ public carrier ” are defined in clauses 
(22) and (23). The words “ plying for hire ” in this connection, it may be pointed 
out, have the same significance in India as they have in England. The words 
“ to ply for hire ” as used in the Rules and as they are gencrally understood, ordi- 
narily mean to exhibit a vehicle in such a way as to invite those, who may desire 
to do so, to hire it or travel in it on payment of usual fares and also to offer its use 
on payment to any member of the public thereby, soliciting custom. ‘The Motor 
Vehicles Act in connection with the travelling of a vehicle makes a sharp distinction 
between driving a vehicle, being in charge of the vehicle, and using the vehicle. It 
need not be pointed out that driving a vehicle is nothing more than a physical or 
manual act of propelling it. To be in charge of the vehicle, means something 
different, viz., the vehicle being in the custody of the person who is said to be in 
charge of that vehicle and that person may or may not be performing the function 
of driving. The word “using” does not mean the same thing as driving or being in 
charge of the motor vehicle. The word “use”? connotes that the travelling or 
stationary vehicle at the time when it becomes the subject-matter of a delictum was 
at the place where it is found in the course of its user in accordance with the permit 
granted to it and which has been defined above. 


- The word “ use ” as defined in the standard lexicons is as follows : 


Murray’s New English Dictionary -.» The act of employing a thing for any (esp., a profitable) 
purpose ; the fact, state, or condition of being so 
employed ; utilization or employment for or with 
some aim or purpose, application or conversion ‘to some 
(esp. good or useful) end. 


To ply or carry on (an occupation, profession, etc.) ; 
to follow or exercise ; to discharge the functions of 
(an office). To make use of (some immaterial thing) 
as a means of instrument to employ for a certain end or 


purpose. 
Funk and Wagnall’s New Standard To employ for the accomplishment of a purpose ; turn 
Dictionary. to account ; make use of. 
Webster’s International Dictionary of Law.—That enjoyment of property which consists in its 
English Language. à employment, occupation, exercise, or practice. 
Stroud’s Judicial Dictionary .. A steam-roller crossing one country in order to do work 


in another is, whilst passing over highways in its journey, 
being ‘used’ within section 32, Highways and Loco- 
motives (Amendment) Act, 1878. 


Section 42 (1) of the Motor Vehicles Act states : 


‘© No owner of a transport vehicle shall use or permit the use of the vehicle in any public place, 


save in accordance with the conditions of a permit granted or countersigned by a Regional or State 
Trasnport Authority.......... authorising the use of the vehicle in that place in the manner in 
which the vehicle is being used............ 2> : 


Section 123 lays down: ` 





Se pre _ neeeeeeeeee 
1 ALR, 1943 Nag. 22. 
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“ Whoever drives a motor vehicle or causes or allows a motor vehicle to be used in contraven- 
tion of the provisions of section 22 or without the permit required by sub-section (1) of section 42 or in 
contravention of any condition of such permit relating to the route on which or the area in which or 
the purpose for which the vehicle may be used, shall be punishable.......... á 


Bearing the above definitions in mind, let us examine the facts of this case. 
First of all, the lorry in question was found at Selas on its way from Kundah to Oota- 
camund, not in the course of the business covered by the permit. It was coming 
from Kundah to Ootacamund in order to be sent to Coimbatore. 'Therefore, the 
lorry was not found at Selas even in any manner remotely connected with its plying 
on business. Secondly, the lorry-driver had taken the Selas route because it is the 
short-cut route to Ootacamund. Thirdly, the lorry was as a matter of fact- found 
empty, showing that it was not going about on business and for which the permit 
has been issued. It is not the case for the prosecution that the lorry was detected 
in the course of being used as a transport vehicle. 


In these circumstances the contention of the learned advocate, Mr. Chengal- 
varoyan, is that the provisions of sections 42 and 123 of the Motor Vehicles Act have 
not been offended appears to me sound. Section 42 requires the use or permitting 
the use of the transport vehicle contrary to the conditions of the permit. I have 
already pointed out how the term “use” is different from ‘“‘ driving ” and “ be in 
charge of”. A study of the sections of the Motor Vehicles Act shows how the Legis- 
lature was fully aware of these distinctions. That is why in section 42 (1) there is no 
reference to “driving” but only to “using” and “‘permitting the use” of the vehicle. 
If the Legislature had really meant, even the mere physical act of driving irrespective 
of using it, contrary to the conditions of the permit, it would have made it clear as 
it has done in section 123 which has been reproduced above. The Legislature has 
carefully confined section 42 (1) to “ using ” only, because otherwise it would lead 
to illogical absurdities. Ifa person even moves a lorry outside his garage to a near- 
by pond where it has to be periodically washed, he could be run in under section 
42 (1) of the Act. The law in the immortal language of Mr. Bumble may be an 
ass, but it cannot be so asinine as all that. The expression “ to use” has unfortu- 
nately escaped judicial consideration in this country. The question of the meaning 
of this expression was, however, considered in connection with the Motor Vehicles 
(Construction and Use) Regulations, 1937, in Gifford v. Whittaker, and while the 
question was directed at discovering who was the “‘ person using ’’ the vehicle some 
points of guidance emerge. Counsel drew attention to the fact that other regula- 
tions use the expressions ‘‘ to drive ” and “ to be in charge of” rather than “ to use”: 
this is equally true of other road traffic offences. It is not, for example, an offence 
“to use” a motor vehicle on a road without holding a driving licence, only to drive 
it in such circumstances. The implication then is that “ using ” is not the same as 
driving or being in charge of a motor vehicle. 


Analogies can be drawn from the English Gaming and Wagering Acts, where 
the offence of keeping or using a gaming house can only be committed by one who 
is the owner, occupier, or a person having the use of it, which means one who has 
the use, as a licensee to carry on the business, and does not include a person who uses 
the place in the sense of merely going in to avail himself of the business which happens 
to be carried on there : See Halsbury’s Laws of England (Third Edition) Volume 
18, page 192. 


The learned Public Prosecutor brings to my notice the decision of the Supreme 
Court in State of Uttar Pradesh v. Bansraj*. But the point considered there is not 
the point which falls for determination here, viz., the distinction between “ driving ” 
and “using”. The point which arose for determination there was, whether the 
driver of a motor vehicle who is not its owner and who drives in contravention of 
the conditions of the permit under section 42 (1) would fall within section 1293 of 
the Act. This is not the case here, 


Se oe eee 


t UR. (1942) 1 K.B. 501, 2. (1959) S-C-J. 101 ; (1959) M.LJ. (Crl.) 20, 


TÍ PUBLIC PROSECUTOR V. NARAYANASWAMY (Somasundaram, 7.). $1 


The net result of this analysis is that section 42 (1) has to be read as follows : 


“ No owner of a transport vehicle shall use or permit the use of .the vehicle as a transport 
tehicle in any public place...... » 


On-that conclusion it follows that the convictions cannot stand. They are 
hereby set aside and the accused are acquitted. The fine amounts, if collected, are 
directed to be refunded. 


R.M. —— Revision allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 


Public Prosecutor .» Abpellant* . 
v. ‘ 
P. T. Narayanaswamy í .. Respondent. 


Madras Village Panchayats Act (X of 1950), sections 2 (7), 25 (3) and 103—‘ Executive Authority ° — 
If includes a temporary President. 


A temporary President of a panchayat appointed under section 25 (3) of the Madras Village 
Panchayats Act is as much a ‘ President of a Panchayat’ within the meaning of the Act and as such 
he is competent to file a complaint under section 103 of the Act. 


Appeals under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid Respondent (accused) of offences under section 116 (3) 
and 116 (2) of the Madras Village Panchayats Act (1950) by the District Magistrate 
(J) North Arcot, at Vellore, in C.As. Nos. 352 and 353 of 1958 respectively on his 
Voller} Nos. 1500 and 1501 of 1958 on the file of the Court of the Sub-Magistrate, 
Vellore. 


The Public Prosecutor (P. $. Kailasam) for State. 
K. Nayayanaswami Mudaliar, R. Rajagopalan and T. Ramaswamy, for Respondent. 


The Court delivered the following 


Jupcment.—These two appeals are by the State against the acquittal of the 
respondent who is the same in both the cases. The respondent was the President 
of the Panchayat Board of Poigai Village. By an order of the Inspector of Muni- 
cipal Councils and Local Boards, dated 8th January, 1958 (Ex P-10), the respondent 
was removed from his office of presidentship. By the same order of removal the 
Vice-President was asked to take charge of the office of the President of the Pan- 
chayat Board. But the Vice-President replied to this communication stating his 
incapacity to take charge as he was blind. Hence the District Panchayat Officer 
in exercise of the powers delegated to him by the Inspector of Municipal Councils 
and Local Boards in his proceedings R.O.C. No. 5044/57, dated 29th June, 1951, 
appointed under section 25 (3) of the Madras Village Panchayats Act, one Govinda- 
swami, the complainant in this case, to be the temporary President of the Poigai 
Panchayat and he was directed by the said order to exercise the functions of the 
President until a new President is declared elected and he assumes office. Certain 
limitations on his powers were also mentioned in the order of appointment. The 
order appointing Govindaswami as temporary President was dated gth March, 
1958. It was received by Govindaswami on 12th March, 1958. Apparently he 
took charge immediately. because there is no Clear evidence as to when he took 
charge ; it must have been either on 12th March, 1958, or later. He then asked 
the accused (the respondent herein ) to hand over the keys and various other papers 
to him ; but the respondent never did so. The complainant gave notice on 21st 
March, 1958, calling upon the respondent to hand over charge. It was duly served 
upon the respondent but still he continued to be recalcitrant and did not hand over 





} 


* Cr. App. Nos. 44 and 45 of 1959, (o7th Bhadra 1881 Sakaj 
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charge. A second notice also was sent and it also remained not complied with. 
Thereupon, after informing the Deputy Panchayat Officer and other officers, the 
complainant launched his complaint on 27th May, 1958. . 


XN 


The Sub-Magistrate of Vellore who heard the case convicted the respondent, 
finding him guilty of an offence not only under section 116 (3) of the Act but also 
under section 116 (2) as two cases were filed separately. In appeal the Distict 
Magistrate of Vellore acquitted the accused on the ground that a temporary Presi- 
dent is not a person who can file the complaint. He has also held in paragraph 4 
of his judgment that the prosecution is barred by limitation. 


The reasoning of the District Magistrate is this. Under the provisions of sec- 
tion 103 of the Act, a complaint is to be made within three months of the com- 
mission of the offence either by the police, or by the executive authority or a person 
expressly, authorised in this behalf by the Panchayat or executive authority; this is 
certainly not a case where the police has filed the complaint; this is nota case where 
the complainant has been expressly authorised in this behalf by the panchayat or 
executive authority to file a complaint. The next question is whether a temporary 
President falls within the definition of executive authority as that is the only other 
person competent to file a complaint under the provisions of section 103. 


“ Executive authority ”. has been defined in section 2, clause (7) as follows :— 
“2. (7) ‘Executive authority °? means— 


(i) In the case of a panchayat having an executive officer, the executive officer and if there is 
no executive officer in charge, the President of the panchayat.” 


The District Magistrate says that it is not mentioned in the complaint or in 
the evidence whether there was any executive authority appointed for this Pan- 
chayat Board or not. The complaint being made only by the temporary President 
appointed by the District Panchayat Officer, the District Magistrate finds that under 
section 2 (7) of the Act the President cannot include a temporary President or a 
Vice-President. He, therefore, holds that this complainant is not competent to 
file a complaint. oa f 


The first question, therefore, that arises for consideration in this appeal is whether 
the complaint by this temporary President is competent. 


Under section 25 (3) of the Act, when the office of President is vacant, then 
the functions of the President shall devolve on a member of the Panchayat appointed 
by the Inspector in that behalf. Under the sub-clause to clause (3) of section 25 the 
member of the panchayat so appointed (who shall be styled the temporary President) 
shall perform the functions of the President subject to such restrictions and conditions 
as may be prescribed. In accordance with the provisions of sub-clause (3) the Dis- 
trict Panchayat Officer to whom the Inspector of Local Boards and Panchayats under 
the provisions of clause (2) of section 127 has delegated his powers has appointed the 
complainant as President to discharge all the functions of the President. By the 
order Exhibit P-1, dated gth March, 1958, the complainant was empowered to exer- 
cise the functions of the President. The President has been defined as meaning 
‘President of a Panchayat’. ‘Though the complainant is styled as temporary Presi- 
dent he is President within the meaning of that expression in the Act. The statute 
only refers to President, Vice-President and members ofthe Panchayat Board. There 
is no provision as such for temporary presidentship and whoever is appointed to 
exercise the functions of the President becomes the President of the Panchayat, 
whether it is by devolution of the powers under the statute by appointment by the 
Inspector of Local Board or under the delegation of powers by him by the District 
Panchayat Officer. Though the complainant may be styled as temporary President, 
in law, he is really the President of the Panchayat Board for all purposes. He is, 
therefore, competent to file the complaint. The reasoning of the District Magis- 
trate that because he is only a temporary President and, therefore, he could not file 
the complaint is not sustainable, The complaint is, therefore, a valid one, 


T] ` OOMAYAN, In re, 83 


The other question. that the prosecution is barred by limitation is dealt with 
by the District Magistrate in paragraph 4 of his judgment. He states that the pre- 
vious President was removed from office by letter, dated 8th January, 1958, served 
on him on or about 24th January, 1958. The complaint was filed on 27th May, 
1958. The District Magistrate then observes: 


“ Even though the complainant might have been appointed only by the order, dated gth March, 
1958, the accused should have as per section 116 of the Act handed over the records as soon as his 
term of office expired either to his successor in office if there was one or to the other prescribed 
authority.” 


Under section 116, clause (3), any President or temporary President or Vice- 
President of a Panchayat who fails to hand over any. documents of, or any moneys 
or other properties vested in or belonging to, the Panchayat, which are in or have 
come into his possession or control, to his successor in office or other prescribed 
authority....shall be ‘punishable, etc.’ “Prescribed” means, according to the 
definition of that word in section 2, clause (17) “Prescribed by the Government by 
rules made under this Act.” In the original order removing the President he was 
asked to hand over charge only to the then Vice-President who was appointed as 
the President in the place of the outgoing President. But the Vice-President 
promptly replied by stating his inability to take charge of the office and thereafter the 
present complainant was appointed. There was, therefore, no prescribed authority 
to whom the outgoing President could hand over charge in view of the refusal of the 
then Vice-President to take charge of it. The only person therefore, to whom the 
removed , President could hand over charge is the person appointed by the pres- 
cribed authority. Though the prescribed authority is the Government, yet by 
delegation of its functions under section 127 of the Act the District Panchayat 
Officer becomes the authority to appoint a President and the person therefore to 
whom charge may be handed over becomes the complainant in the case by virtue of 
his appointment as temporary President. ‘That was only on gth March, 1958 and 
the order was received by him on 12th March, 1958. Even assuming that he must 
have taken charge on 12th March, 1958, it cannot be said that the complaint filed on 
27th May, 1958, is barred by limitation, as it was within two months of the refusal to 
hand over charge. The reasoning of the District Magistrate, therefore, even on the 
ground of limitation is not sustainable. 


The order of acquittal on the grounds mentioned by the District Magistrate is 
not sustainable. The order is perverse and it is set aside. The respondent is, there- 
fore, convicted of the offence charged in both the cases. But I think that a sentence 
of Rs. 25 will meet the ends of justice in each case. The respondent is.accordingly 
sentenced to pay a fine of Rs. 25, in each case, in default to undergo simple impri- 
sonment for two weeks. The excess fine if paid under the conviction by the trial 
Court will be refunded to him, if that had not been already done. 


R.M. — Appeal allowed. 
IN THE HIGH COURT OF.JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 


Oomayan alias Baluchamy Accused” 


Criminal Procedure Code (V of 1898), section 361—Procedure under—If applicable to deaf and dumb accused, 


- The procedure indicated under section 361 of the Criminal Procedure Code cannot be applied 
to the case of a deaf-mute because under that section whenever any evidence is given in a language 
not understood by the accused it should be interpreted to him in open Court in a language understood 
by him. A deaf and dumb man can understand by signs and gestures, which do not form a language 
within the meaning of section 361. 


Case Referred for the orders of the High Court under sections 341 of the Cri- 
minal Procedure Code, by the Sub-Magistrate, Paramakudi, in his letter No. R.C. 
a nc REDON 


* Crl. R. C. No. 347 of 1959. Ist May, 1959. 
(Case Referred No. 119 of 1959.) (11th Vaisakha, 1881— Saka.) 
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VI/59 dated gth August, 1959 and forwarded by the District Magistrate of Rama- 
nathapuram at Devakottai, with endorsement No. N.B.A. No. 103 of 1959, dated 
12th March, 1959. 


The Public Prosecutor (P. S. Kailasam), on behalf of State. 


The Court made the following f 


ORDER.—This is a reference under section 341 of the Code of Criminal Pro- 
cedure. The accused is charged under section 201 read wih section 302, Indian 
Penal Code. The Magistrate has committed the accused to Sessions. In para- 
graph 2 of his letter of reference the Magistrate states : 


“ Oomayan alias Baluchamy accused in this case is completely deaf-and dumb and unable -to 
understand the proceedings. Therefore, Sri Williams, the Headmaster, Municipal Deaf and Dumb 
School, Karaikudi, was engaged and the proceedings of the Court were explained to the accused by 
signs as required under section 361, Criminal Procedure Code and the accused understood the pro- 
ceedings.” 


To begin with, section 361 cannot apply to this case, because under that section 
whenever any evidence is given in a language not understood by the accused, it 
should be interpreted to him in open Court in a language understood by him. A 
deaf and dumb man can understand by signs and gestures. Signs and gestures do 
not form a language, though loosely it may be called the language of the deaf and 
dumb. But that is not meant by section 361. Section 361 therefore does not apply. 


In the earlier portion of paragraph 2 of his letter the Magistrate finds that the 
accused is completely deaf and dumb and unable to understand the proceedings. 
Subsequently, in the same paragraph he says that the accused understood the 
proceedings. Section 341 says: ° 


“ If the accused, though not insane, cannot be made to understand the proceedings, the Court 
may proceed with the enquiry............--6- 2 


But in this case the Magistrate himself finds that the accused understood the 
proceedings. I am unable to see how this reference lies to this Court. The 
reference is therefore returned. It isfor the Sessions Judge’to whom the case has 
been committed to consider whether this isa case for reference under section 341, 
Criminal Procedure Code. 


R.M. — Reference returned. 


IN.THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ANANTANARAYANAN. 
Adimoola Mudaliar .. Petitioner”. 


Penal Code (XLV of 1860), sections 378 and 425—Offence under—What amounts to—Compelling a person 
to pay his lawful dues by withholding his property—If an offence. 


In order to constitute an offence of theft or mischief the necessary criminal intention has to be 
established. In the absence of such an intention the mere fact that a person removed another’s 
property with a view to compelling the other to pay up his lawful dues, such as rent, etc., will not 
make him an offender. Forcible removal of property of another may amount to a tort but not a 
penal offence unless it is accompanied by the intention to cause wrongful loss or obtain wrongful 


gain. 
Matabbar Shekh v. King Emperor, (1909) 14 C.W.N. 936 and Daulat Shaw v. Emperor, A.I.R. 192 
Pat. 390, referred. a 


Petition under sections 435 and 439 of the Code of Criminal Procedure (1898), 
praying the High Court to revise the judgments of the Court of the District Magis- 
trate (J) Vellore, dated 27th September, 1958 and made respectively, in C.A. 
Nos, 348 and 347 of 1958 (C.C. No. 1256 and 1255 of 1958 respectively, on the file 
of the Court of the Sub-Magistrate, No. I, Vellore). i 
re lO OOo )7mW4 a_<—a—essSSL 

* Cri. R. Cs. Nos. 37 and”67 of 1959. goth August, 1959. 
(Crl, R. Ps, Nos. 37fand'67 of 1959.) (2gth Srayana 1881—Saka,) 


K. Kalyanasundaram, for Petitioner. 
T. A. Bhyme, for the Public Prosecutor (P. S. Kailasam), on behalf of the State. 
The Court made the following 


ORDER.—I agree with learned counsel for the revision petitioner that, under 
peculiar circumstances of these two cases, the revision petitioner (Accused 1 in the 
Court below) ought not to have been convicted either under section 379, Indian 
Penal Code, or under section 426, Indian Penal Code. We may take the facts as 
established that the revision petitioner was the lessee from the municipality for the 
purpose of collecting the rents due in respect of temporary stalls in the Municipal 
Market, that the complainant in the lower Court did not pay reni for a temporary 
projection, and, that this revision petitioner removed certain planks in the projection 
on the night of 14th May, 1958, in order to compel the complainant to pay the rent, 
or to enforce his rights. When the complainant wanted the return of the planks, 
the revision petitioner is alleged to have told him, according to the evidence, that 
the planks would be returned only when the rent was paid. . 


In these circumstances, -the question is whether the revision petitioner had the 
necessary criminal intention in respect of either offence. The findings of the le- 
arned District Magistrate (J.) in paragraph 5 of his judgment are heavily in 
favour of the revision petitioner. But, having thus upheld the bona fides of the 
revision petitioner’s conduct, the learned Magistrate proceeds to convict him and 
admonish him under section 3 of the Madras Probation of Offenders Act, 
apparently upon the view that the actions of the revision petitioner were high- 
handed and not strictly justified. 


-The learned District Magistrate (J.) has overlooked the fact that an act may 
give rise to a claim in damages, or may be a tort or civil wrong, but may not never- 
theless constitute any crime. To constitute a crime, the intention required by the 
criminal law must be established as existing in the particular case. My attention 
has been drawn to two very interesting decisions, under closely similar circumstances, 
In Matabbar Shekh v. King Emperor1, the Calcutta High Court held that the action 
of an employee of the Steam Navigation Company is distraining the umbrella of the 
complainant, who did not pay the fare for a ticket, could not be held to amount to 
the criminal offence of theft. In a decision of the Patna High Court in Daulat Shaw 
v. Emperor’, a forcible removal of certain property in order to realise legal dues, but 
not with a view to make wrongful gain or to cause wrongful loss, was held not to 
amount to theft. 


In the present case, it is clear that the revision petitioner did not have the in- 
tention either to cause wrongful loss to the complainant, or to obtain wrongful gain 
for himself. Similarly he had no criminal intent, as defined in section 425, Indian ` 
Penal Code. His sole intention appears to have been to do something which would 
compel the complainant to pay him the lawful rent. That might presumably give 
rise to an action based upon tort or civil wrong, but it constitutes no offence under 
the Indian Penal Code. 


The revision is accordingly allowed and the petitioner will be acquitted. 


R.M. ` Revision allowed, 


1. (1909) 14 G.W.N. 936. - a. ALR. 1921 Pat. 3go 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ANANTANARAYANAN, 
V. Krishna Iyer - a. Petitioner* 
v. 
Health Officer, Pudukottai Municipality, Pudukottai .. Respondent. 


Prevention of Food Adulteration Act (XXXVII of 1954), section 16 (1) and rule 49 (2) of the Rules— 
Keeping chilly-paste in an imperfectly tinned container in a hotel—If an offence. 


Though the language of rule 49 (2) of the Prevention of Food Adulteration Rules is not very 
happy, still having regard to the context and the broad purpose of the legislation the rule will apply 
to any food or ingredient of food which is ultimately intended for sale whether directly as such or as 
part of some other food prepared with it. Hence where chilly-paste is kept in an imperfect container 
(untinned container) in a hotel, the rule will be attracted as the chilly-paste is intended for use in the 
preparations made in the hotel. . 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of the Sub-Divisional 
Magistrate, Pudukottai, dated 11th December, 1958 and made in C.C. No. 222 of 
1958. 

K. S. Varadachari and S. Krishnamurthi, for Petitioner. 

M. Narayanamurthi for the Public Prosecutor (P. S. Kailasam), for the State. 

The Court made the following 


ORDER.—Upon the facts of evidence in this case, I see no grounds to interference 
in revision with the conviction of this petitioner under rule 49 (2) of the rules framed 
under Central Act XXXVII of 1954 read with section 16 (1) of the Act. The 
argument before me is that, assuming the facts as established that the revision 
petitioner did store or keep chilly-paste in an untinned container (there is no specific 
evidence about the substance of which the container was made, but very probably 
it was brass or copper), merely keeping such an ingredient of food in an untinned 
vessel by a hotel proprietor would not attract the language of rule 49 (2), and that 
` these facts would not come within the mischief of that rule. 


Rule 49 (2) runs as follows :— 


“ No person shall use for manufacturing, preparing or storing any food or ingredeient of food 
intended for sale, any utensil or container which is imperfectly enamelled or imperfectly tinned....”? 


In the case before us we must consider it as established that the chilly-paste was 
kept in an imperfectly tinned container, and clearly the facts and probabilities 
warrant the inference that it was not merely intended for domestic consumption, 
but was intended to be used as an ingredient of the food to be sold in the hotel. The 
learned counsel for the revision petitioner urges that, -even so, the strict terms of 
rule 49 (2) would not be applicable, because there is no evidence that this ingredient 
of food (chilly-paste) was directly intended for sale. Taking the language of rule 
49 (2) as it stands, and reasonably construing the words of the section, I have no 
doubt that the rule will apply both to any food, and to any ingredient of food, which 
is ultimately intended for sale, whether directly, or as part of the prepared food. 
Any other interpretation would make the rule practically meaningless, and restrict 
its scope in a manner which will defeat the very purpose of the rule. It is possible 
to maintain the view that the language is not very happy, and that the construction 
of the clause leaves room for improvement. Nevertheless, the intention, the broad 
purpose of the rule, and the context, have all to be taken into account in arriving 
at a reasonable interpretation. Under those circumstances, I have no doubt that 
rule 49 (2) read with section 16 (1) of the Act did apply to the facts of this case, and 
the conviction must therefore be confirmed. 


As regards the sentence, this seems to be not merely the first, offence, but a 
highly technical one. There is some evidence to show that chilly-paste kept in an 
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untinned container in this fashion, is not likely to become noxious or directly to 
injure the health of any consumer. Taking that circumstance into account, I 
reduce the sentence to a fine of Rs. 20, or in default to rigorous imprisonment for 
two weeks. The excess fine if paid will be refunded. 


R.M. Sentence reduced. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice BALAKRISHNA AYYAR. 


Sandanasami Pillai Petitioner ® 


0. 
C. Ponnuswami and others .. Respondents. 
Industrial Disputes Act (XIV of 1947), section 33-4—Scope of. 


Section 33-A of the Industrial Disputes Act does not prohibit every alteration in the condition 
of service of a workman during the pendency of proceedings before a Labour Court or Tribunal. 
What is prohibited is the alteration of the conditions of service in regard to any matter connected with 
the dispute. Thus there must be some point of connection between the pending dispute and the act 
of the employer in respect of which a complaint may be made under section 33-A. Where the ques- 
tion referred to the Labour Court was a general one regarding the level of wages in a particular class 
of industry, retrenchment of individual worker in any particular establishment engaged in such indus- 
try, during the pendency of such a reference cannot amount to a contravention of section 33-A 
of the Act and the Labour Court could not get any jurisdiction under it. 


Petition under Article 226°of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records in Case No. 7 of 1958 
on the file of the Labour Court, Madras and quash the order therein, dated 27th 
June, 1958, namely the award of compensation to Respondents 1 to 4 so far as it is 
against the petitioner. i : 


T. S. Kuppuswami Ayyar, for Petitioner. 
R. Sundaralingam, for Respondents. 
The Court made the following 


Orver.—The petitioner is the proprietor of a cheroot manufacturing business 
in Poraiyar, Tanjore District. Respondents 1 to 4 were employees under him. On or. 
about 7th October, 1957, these four persons together with some others who were 
working as cheroot rollers under the petitioner demanded increased wages and to 
enforce that demand they staged a stay-in-strike. .On 23rd October, 1957, a settle- 
ment was arrived at between the petitioner and the eight workers in question in the 
presence of the President of the Panchayat Board, Poraiyar. The parties agreed that 
wages at a certain rate should be paid and received. It was also agreed that, on 
account of the loss which the petitioner had been sustaining he would be free to dis- 
charge four of the eight workers at the end of one month commencing from 2grd 
October, 1957. By G. O. 3765, dated 15th November, 1957, the Government of 
Madras referred to the Labour Court at Madras the following question for adjudica-- 
tion : 


“ Whether ‘the rate of wages paid to the workers for the manufacture of cigars require any revi- 
sion and if so to what extent ”. ` 
The reference was a general one which concerned seven factories. On 23rd Novem- 
ber, 1957, in pursuance ofthe settlement that had been arrived at on 23rd October, 
1957, before the President of the Panchyat Board of Poraiyar the petitioner retrenched 
the first four respondents from his service. On 31st March, 1958, the Labour Court, 
Madras, passed an award on the question the Government had referred to it, in G.O. 
3765. Meanwhile, that is to say, on 25th March, 1958, the first four respondents 
complained to the Labour Court that they had been wrongfully discharged from ser- 
— ek 
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vice. -In the complaint which the respondents preferred they did not specify under 
what section of the Industrial Disputes Act they invoked the jurisdiction of the Labour 
Court. But the Court presumed that it was under section 33-A. The petitioner 
filed a counter setting out his version of the case. The Labour Court found : 


“ Though there is only interested oral evidence on both sides I am inclined to believe the case of 
the Respondent (Petitioner in this Court). He appeared to be an honest and truth speaking witness.’ 


In other words the Labour Court found that the first four respondents had been dis- 
charged in accordance with the settlement which had been arrived at on 23rd October, 
1957, in the presence of the President of the Panchayat Board. Nonetheless it 
held that section 25-E of the Industrial Disputes Act had been contravened since 
notices of retrenchment had not been given in writing and retrenchment compensa- 
tion had not been paid. He therefore held that the retrenchment was illegal and 
directed that various sums should be paid by the petitioner to the first four respondents 
as retrenchment compensation. The present petition has been filed for the issue of 
an appropriate writ to quash this order of the Labour Court. ; 


The complaint of Mr. Kuppuswami Iyer, the learned advocate for the petitioner, 
that the order of the Court below was completely without jurisdiction appears to me 
to be well founded. Section 33-A of the Industrial Disputes Act no doubt provides 
that where an employer contravenes the provisions of section 33 during the pendency 
of proceedings before a Labour Court any employee aggrieved by such contraven- 
tion may make a complaint in writing to that Labour Court. Thereupon the Labour 
Court acquires jurisdiction to pass a proper award. But then when we come to sec- 
tion 33 it will be found that it doesnot prohibit the retrenchment or discharge 
of workmen during the pendency of any proceedings before the Labour Court. 
That section so far as it is now material runs as follows : 


“ During the pendency ofiser s... e. any proceeding before the Labour Court..... PENTA 
in respect of an industrial dispute, no employer shall.......... ae 


(2) in regard to any matter connected with the dispute alter to the prejudice of the workmen concerned 
in such dispute the conditions of service applicable to them”. 


It will be noticed that it is not every alteration in the conditions of service that the 
section prohibits. What is prohibited is the alteration of the conditions of service in 
regard to any matter connected with the dispute. That is to say, there must be some point 
of connection between the dispute and the act in respect of which a complaint may be 
made under section 33-A. As already stated, the question referrd by the Government 
to the Labour Court in G.O. 3765 was a general question of the level of wages. No 
other question was referred to the Labour Court. Retrenchment of individual wor- 
kers in particular establishments was outside the scope of the reference, Section 
33-A could not have therefore been called in aid by the first four respondents. f 


Mr. Sundaralingam, the learned counsel for the respondents, contended that 
the retrenchment was illegal and that in any case the Labour Court has only given 
effect to the provisions of section 25-F. In these proceedings I cannot investigate the 
question whether the retrenchment was justified or not. If it was done in pursuance 
of the settlement effected before the President'of the Panchayat Board, Poraiyar, as the 
Labour Court itself found it is very difficult to say that any contravention of the law 
was involved in such discharge. Besides even assuming that the retrenchment con- 
travened section 25-F, the Labour Court acquired no jurisdiction to make any 
order. If the workers were aggrieved they should have gone to the appropriate 
authority under section 33-C of the Act. “As the order made is one without 
jurisdiction it is hereby quashed. There will be no order as to costs. l 


RM. Order quashed. 
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IN THE HIGH: COURT OF JUDICATURE AT MADRAS. 


_ Present :—MR. Jusrice RAJAGOPALAN AND MR. Justice RAMACHANDRA 
IYER `> REN 7 © or 


Meénakshi Achi `` Fiet .. Appellant* 
v. ; ek 
N. M. Manikkam Chettiar and others .. Respondents, . - 


Hindu Law—Morigage of joint family property by father to discharge his antecedent debt—Bona fide 
«enquiry by the lender—Mortgage when binding on the son’s interest in the property—Transfer of Property Act 
(IV of. 1882), section 38—Rule as to enquiry, - nas . 


* * * -© x eC ok 


An alienee making a bona fide enquiry as to the existence of the antecedent debt for the discharge 
of which the monies were borrowed ostensibly by a father would be protected, notwithstanding 
*the fact that the monies borrowed were not proved to have been actually utilized for the discharge of 
the entire debt. Where the father mortgaged the joint family property in arder to discharge his 
-antecedent.debt not tainted with illegality or immorality the sons’ interest in the property would be 
liable for the amount borrowed. te z 


No amount of bona fides on the part of the lender or the alienee would entitle him to sue the 
:son in respect of a debt incurred by the father fur an illegal or immoral purpose. 


The rule as to enquiry is based on the inability of the lender or the alienee to-control the dis- 
yposition of the money once it leaves his hands. ; ; i 


The rule as to enquiry has found statutory recognition in section 38 of the Transfer of Property 
Act. pany : 


Case-law discussed: 


Appeal against the decree of the Court’ of the Subordinate Judge of Pudu- 
-kottai, in O.S. No..14 of 1950. 4 


T. R. Srinivasan and S. Gopalaratnam, for Appellant. 
S. Tyagaraja'Ayyar and R. Viswanathan, for Respondents. 


The Judgment of the Court was delivercd by - oe 


Ramachandra Iyer, J7—This appeal is against the decree and judgment in O.S. 
No. 14 of 1950 on the file of the Sub-Court, Pudukottai. The second plaintiff is 
the appellant. The suit was laid for récovery of a sum of Rs. 30,236-2-0 on the foot 
-of a mortgage executed by the first respondent in favour of Lakshmanan Chettiar, 
the husband of the appellant, for a sum of Rs. 10,750 with subsequent interest at 
-g per cent, per annum compoundahle every 12 months. . It was stated that Laksh- 
manan Chettiar was a benamidar for the appellant. Both Lakshmanan Chettiar 
and the appellant filed the suit, impleading the mortgagor as well as his two sons 
as parties thereto. Respondents 2 and 3 are the sons of the mortgagor. Respon- 
-dents.4 and 5 are the subsequent encumbrancer and purchaser. The first plaintiff, 
Lakshmanan Chettiar, died, pending the suit. z a 


‘At the time of the mortgage the Ist respondent ‘was a‘member of a Hindu joint 
family consisting of himself and ‘his younger brother. The mortgage, Exhibit A-1 
-created a security over three items of properties : ; 


-(1)_ a half share in a house in Pudukottai, (2) lands in the village of Ran- 
-giyam and (3) a half share in certain lands situated in Ammampatti village. 
Subsequent to the mortgage, there were disputes between the mortgagor and his 
brother, which resulted in the filing of O.S. No. 816 of 1938, on the file of the then 
Chief Court, Pudukottai, for partition of the joint family properties. The mortgagee, 
Lakshmanan Chettiar, was also made a party to the action. In the final decree; 
the first respondent did not get items 1 and 2 mentioned above for his share, but 
-was allotted the whole of item 9, besides certain other properties. 


SS SS ee a e 
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„ı -In the mortgage suit, out of which this appeal arises the appellant and; her 
husband:claimed that the amount due should be made recoverable on the security . 
of;the.other items that fell to the share of the 1st respondent under the partition 
decrée,.as they should properly be held to be a substituted security. The defence to 
the suit was substantially threefold ; (1) that the mortgage was not binding on the. 
interests of the and and grd respondents, as the money was advanced neither , for 
the necessities of the family nor for the actual discharge of any antecedent debt of 
the. rst respondent, (2) that the mortgagor was entitled-to reliefs under.the ‘Madras. 
Agriculturists’ Relief Act (IV of 1938), and. (3), that the mortgagee would not be 
entitled to a charge on the other -properties allotted to thé 1st respondent's. branch 
in the partition except to an halfshare of the lands. in Ammampatti village:which 
was secured to him under the mortgage. oo 


The learned Subordinate Judge found that the amount advanced under 
Exhibit A-1 was utilised in dischargé of the antecedent debt of the first respondent 
only to the extent of Rs. 3,750, and that the balance was utilised in connection with 
the expenses of a bus service, a new business started by the first respondent. On that 

finding, he held (1) that the mortgage would be binding on respondents 2 and’3 only 
to the extent of Rs. 3,750; (2) that having regard to the value of the properties mort- 
gaged, the ends of justice and equities of the case would be sufficiently met if a charge: 
were created over the other half share in the Ammampatti lands, that is, the entire 
lands in Ammampatti village which fell to the share of the 1st respondent; arid (3) 
hat the respondents were entitled to relief under the Madras Agriculturists’ Relief 
Actand that after applying the provisions of the Act, the amount due under the mort- 
gage would be only Rs. 18,600-7-9. On those findings, he passed a preliminary 
mortgage decree against the 1st respondent for Rs. 18,600-7-9, and respondents 2 
and 3 were declared liable for a sum of Rs. 3,750 therein with subsequent interest 
according to the provisions of Madras Act (IV of 1938). The second plaintiff has. 
preferred this appeal in so far as the decision of the lower Court went against her, 
namely, (i) in regard to the liability of respondents 2 and 3 for the entire amount. 
under the mortgage, and (2) for the liability of the other properties allotted'to the- 
pana as substituted security. Mr. T. R. Srinivasan, the learned advocate- 
or the appellant, did not argue the second of the two questions méntioned. 


` In this appeal we are concerned only with the question as to how far the'claim. 
under the suit mortgage can be enforced against the sons of the ‘Ist respondent.:. Ex- 
hibit A-1 is the deed of mortgage. That recites that a sum of Rs. 10,750- was. 
received by the mortgagor in cash to discharge the claim in a, suit filed against the- 
mortgagor by Messrs, A. S. Manickam & Co., and for the expenses relating to the- 
motor service.. There is no specification, in the document, of the respective amounts 
required for discharging the obligations to Messrs. A. S. Manickam & Co., and that 
which was required for the bus service. It is not disputed that there was a decree- 
against the mortgagor in the suit (O.S. No. 35 of 1937, Chief Court, Pudukottai): 
filed by Messrs. A. S. Manickam & Co., that the mortgagor was having a bus ser- 
vice which was wound up 15 days after the date of the mortgage, and that the bus: 
service was a new business started by the 1st respondent. It appears from the evidence- 
ihat the bus service was run by the’ 1st respondent in partnership with a stranger,. 
and the claim of Messrs. A. S. Manickam & Co., in O.S. No. 350f 1937 wasfor an 
amount due in respect of motor accessories supplied to Manickam Chettiar. The- 
liability was, evidently, incurred in respect of the bus service started by Manickam 
Chettiar, the rst respondent. It is needless to point out that, while the 1st respon-- 
dent might not have been able to alienate the family property so as to bind his sons: 
for the purpose of the new business, the liability incurred by him therein could sup- 
port a subsequent alienation. In the latter case the liability of the father having- 
accrued already, the alienation made by him to secure payment or for the discharge 
of such a debt would be justified on the footing that it was for the purpose of securing” 
or paying off antecedent debts. - - 


‘Exhibit A-8 shows that on grd September, 1937, an interim decree was, passed. 
in O.S. No. 35 of 1937 by consent for a sum of Rs. 3,500 and the amount was to be: 
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paid’ in-two instalments of Rs. 1,750 each before October, 1937. A subsequent 
- decree was passed in the same suit on 6th October, 1937; for an additional surn’ of 
Rs.'6,411-11-7 with interest at 6 per cent. per annum, and another sum of Rs.'1,629-99 
for costs. It cannot be disputed that the amount due under the decree was:more 
than'Rs. 10,750 by the time when the mortgage came io be executed. The learned 
Advocate for the respondents contended that a sum of Rs. 1 »750 had been paid under 
the decree sometime before the appellant’s husband advanced monies on the mort+ 
gage. There is no satisfactory evidence about it. But it is unnecessary to investi- 
gate the question, as the balance of the amount due under the decree’ on the date 
of mortgage Exhibit A-1 would very nearly comè to the amount lent thereunder. 
The' learned Subordinate Judge found that, out of the sum of Rs. 10,750, the mort- 
gagor would have utilised only a sum of Rs. 3,750 for the discharge of the liability, 
under the decree in O.S. No. 35 of 1937, and that the balance would have been uti-" 
lised in connection with, the bus service. There is however no evidence for coming" 
to the.conclusion that the major portion of the money was utilised for the bus ser- 
vice. There is no proof either that the entire money went in actual discharge of" 
the liability under the decree., The case for the appellant rests not on the ground 
that the mortgage money was in fact applied to discharge an antecedent liability, 
but on the ground that the creditor made bona fide enquiries before he lent the money 
and was satisfied about the existence of an antecedent debt sufficient very nearly 
to exhaust the amount lent. According to the appellant, the loan was advanced. 
after making bona fide enquiries regarding the existence of an antecedent debt, namely, 
that under the decree in O.S. No. 35 of 1937. In support of that case, Exhibit A-8,. 
a certified copy of an extract from the suit register in O.S. No. 35 of 1937 was filed, 
and the mortgagee gave evidence as P.W, 1. He stated that the loan under the mort- 
gage was advanced for paying the decree and that he made due enquiries as to the 
existence of that liability. Nothing was suggested in the cross-examination to dis- 
credit the testimony. It was argued on behalf of the respondent that as there was. 
no evidence or even a recital in Exhibit A-1 as to the exact amount which went’ 
in discharge of the respective purposes, it must be held that the appellant had failed. 
to prove how much of the loan was for binding purposes. But the question in the 
present case is not as to the extent of the loan which is supported by necessity“ bút 
whether the lender was satisfied after bona fide enquiry that the amount was required: 
to pay off an, antecedent debt of the father. We are satisfied on the evidence that- 
the.mortgagee’ made sufficient enquiries in regard to the existence of a decree! 
against the ‘first respondent in O.S. No: 35 of 19837 . > - : k 


‘That decree showed that the amount was very nearly equal to the amount: 
advanced under the mortgage. Thereafter it was unnecessary for him to ascertain. 
what exactly was the amount that was intended to be utilised for the bus service,. 
as he would have been satisfied that almost the entire amount to be borrowed would 
have to go for discharge of the decree. The recitals in Exhibit-A-1 show that there: 
was a representation that there was a debt to be paid by him, and the enquiries re- 
vealed that the debt for the discharge of which the 1st’‘respondent borrowed under 
Exhibit A-1 was in a sum very nearly equal to the amount lent. The mortgagee 
should have been satisfied that the amount of the mortgage was for the. discharge 
of an antecedent debt of the 1st respondent, ae 

54 

The question to be considered is whether the lender could enforce the mortgage- 
as against the sons of the 1st respondent by reason of the fact that he made bona fide 
enquiries and was satisfied as to the existence of the antecedent debt for the discharge- 
of which the amount under the mortgage was ostensibly borrowed, he being not 
bound to see to the actual application of the money. The learned Subordinate- 
Judge held that a lender‘or-alienee would be. protected by bona fide enquiry only in 
a case, where it was represented that the monies were required for a necessity of the 
family, and that the rule.would. not. apply. to a, case, where liability was sought to 
be fastened on the theory of-pious obligation. This view of the law was sought to- 
bé supported before ‘us on behalf of ‘the respondents.“ ~---- e * “a 
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< Mr. R. Viswanathan, appearing for the respondents, contended that where an. 
alienation-of jointfamily properties by a: Hindu father was sought to be justified not 
on the ground of any necessity but by the reason of the exercise of a power. vested 
in the father to alienate the properties for the discharge ‘of his' personal debts, there 
should be an actual discharge of the debts, and the alienees would not be absolved 
by- the mere evidence that he made bona fide enquiries, and-was/satisfied about the 
existence of the debts. He contended that the principle on which alienation’ of 
joint family properties was justified on grounds of necessity was on the ground of 
an implied agency of the manager or father, and that when he purported to act 
as a manager he would be deemed to be a person in ostensible authority, and if the 
alienee made bona fide enquiries, the members of the family should be held bound by 
principle analogous to estoppel. On the other hand, the-principle underlying the 
power of the father to validly alienate family property for the discharge of his debts 
was based on the pious duty of the son to relieve him of his debts and save him from 
the purgatory which would await if he died with his monetory obligations. undis- 
charged. Pursuing this line, it was contended that where an antecedent debt was 
not actually discharged, the father would not be saved, and there would be no justi- 
fication for the alienation. It was said that actual discharge of the debt would be 
necessary and would be the consideration for the sale of the son’s share, and a mere 
bona fide enquiry could not support the alienation , as there would be-no consideration 
for the sale. We cannot agree with this contention. The validity of an alienation 
of joint family property in a case where the alienee proved that he made bona fide 
enquiries as to the existence of necessity is not based on any theory of ostensible autho- 
rity. An alienation by the father to discharge his antecedent debts is by virtue of 
a power vested in him to alienate in certain circumstances, and not for the reason 
that there would be sufficient consideration from the point of view of his sons, In 
either case it is a power vested in the manager or father to lawfully alienate family 
property if certain circumstances exist. The alienee has to prove that those circum- 
stances existed in order to justify the alienation. It is not always that he would 
be able to do so. In Hanuman Prasad’s case, Lord Justice Knight Bruce observed : 


t-71- “ Their Lordships think that the lender is bound to inquire into the necessities for the loan, and 
to satisfy himself as well as he can with reference to the parties with whom he is dealing, that the 
-manager is acting in the particular instance for the benefit of the estate. But they think that if he does 
-so inquire and acts honestly, the real existence of an alleged sufficient and reasonably credited neces- 
sity is not a condition precedent to the validity of his charge, and they do not think that, under the 
circumstances, he is bound to see to. the application of the money. The purposes for which a loan 
is wanted are often future, as respects the actual application, and a lender can rarely have unless he 
enters on the management, the means of controlling and rightly directing the actual application. 
Their Lordships do not think that a bona fide creditor should suffer when he has acted honestly and 
with due caution, but is himself deceived.” 


Thus , the rule as to enquiry is not based on any theory of agency, or there being 
consideration to the person whose interests in the family property is alienated but on 
‘the inability of the lender or alience to contro] the disposition of the money once it 
leaves his hands. On principle we do not see how that rule would not or could not 
apply to the case of an antecedent debt. 


But in the actual application of the rule between a case of necessity and a case of 
antecedent debt there will be a difference. In the former case the existence of neces- 
‘sity would itself be a matter of representation and enquiry (e.g., marriage 
of a coparcener) and if a bona fide lender satisfied himself as to the existence 
of necessity, it would not be not necessary that the necessity should have actually 
existed (that is, the marriage need not have been performed). But in the case of 
an antecedent debt, the existence of debt should be proved, as, otherwise, it would 
not be held that the enquiry was full or bona fide. 


The learned advocate for the respondents relied on the decision in Lakshmana- 
swami v. Raghavacharlu* as supporting his contention that mere bona fide of the len- 


1. (1856) 6 M.1,A. 393) 424» 2, (1943) 1 M.L.J- 104 : LL.R, (1943) Mad. 717. 
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dér could not avail him in-the absence of actual discharge of an antecedent debt. 
In that case the father of a joint Hindu family borrowed monies for the needs of his 
concubine, A question arose as to the liability. of the sons in regard to such debts. 
The learned Judges observed, at page 725 : ; ie See 


“ But when he (father) borrows for his own private purposes without any representation, express 
or implied, that he is borrowing for the family, he does an act on behalf of his family, and no question 
of his acting beyond the scope of his authority can arise and no question, therefore, of any bona Side 
lending. The Hindu Law no doubt casts a pious obligation on the son io discharge his father’s debts 

“except those falling within~certain. categories which are usually referred to as illegal or immoral. 
But this obligation, it is well-to remember, was based on the religious duty of the son to relieve the 
father from the evil consequences arising from the non-payment of his debts and was not designed 
for the benefit or the protection of his creditors ; and, similarly, an examination of the Smrithi texts 
relating to the excepted categories shows that they are based solely on the impropriety of the father’s 

„ conduct in contracting the debt, and have no reference to the propriety or otherwise of the creditor’s 
conduct in advancing the loan. The position, therefore, is that, if the father’s debt is free from taint, 
a pious duty is laid on the son to rescue the father from the penalties of indebtedness, the resulting 
advantage to the creditor being purely incidental, if, on the other hand, the debt originates in the 
father’s misconduct the pious duty ceases to operate and the son is not bound to pay the debt, how- 
ever bona fide the creditor may have been in advancing the loan ”. 


It is apparent that that case was concerned with an avyavaharika debt, and the 
learned Judges held that once it was proved that the debt incurred by the father was 
an avyavaharika debt, no amount of bona fides on the part of the creditor would entitle 
him to sue the son in respect of the obligation. An avyavaharika debt is taken out 
of the categories of debts for which a son could be held to be liable on the theory of 
pious obligation. So, an enquiry could not convert an illegal debt into a legal one. 
‘This would be so even if he was misled by such enquiry into thinking that the debt 
was not an avyavaharika debt, for the simple reason that if it were an avyavaharika 
debt no question of liability of the son will at all arise, and there would be no scope 
for the application of the rule as to bona fide enquiry. Further, enquiry, if properly 
conducted, (in which case alone it could be said to be bona fide) would have revealed 
that the debt was a tainted one for which the sons would not be liable. The decision 
in Lakshmanaswami v. Raghavachary1 was not concerned with avyavaharika debt which 
could justify an alienation. In our opinion, in the case of a father’s debt not tainted 
with illegality or immorality, the question of bona fides of the lender would be material, 
if it were found necessary to justify an, alienation on the basis of a bona fide enquiry 
as to the existence of the antecedent-‘debt. : 


The rule as to enquiry found statutory recognition in section 38 of the Transfer 
of Property Act. That provision has been made applicable to the Hindus. Section. 
38 states : 


“Where any person, authorised only under circumstances in their nature variable to dispose 
of immovable property, transfers such property for consideration, alleging the existence of such cir- 
cumstances, they shall, as between the transferee on the one part and the transferor and the other 
persons (if any) affected by the transfer on the other part, beydeemed to have existed, if the transferee, 
after using reasonable care to ascertain the existence of such circumstances, has acted in good faith ”.. 


One of the circumstances, which would entitle a Hindu father to sell a property, 
‘is discharge of his own debts. It follows that an alieriation by a Hindu father for 
payment of antecedent debt could be justified if the transferee proved that the débt 
-existed and that after an honest and proper enquiry he was satisfied that monies were 
required for the discharge ofthe same. ` ; es 


: In Chandra Deo Singh v. Mata Prasad? it was held 'that a creditor, suing the sons on 
a mortgage executed by their father in respect of joint family properties, would be 
bound to prove that the loan secured under the mortgage was taken to satisfy an 

‘antecedent debt, or was justified by some family necessity, or at least that he had, 
before advancing the loan, made an enquiry which reasonably led to the belief that 
the loan was required for family’s necessity or to _pay off antecedent debts. 





1. (1943) 1 MLL.J. 104 : LL.R. (1943) Mad. 2. (1909) I.L.R. 31 All. 176. 
TI ora : 
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. In Sahib Singh v. Girdhari Lal’, it was held that, where a vendee had, before 
taking -the sale deed, made reasonable and sufficient enquiries to satisfy himself that 
antecedent debts were existing, and there was necessity to transfer the property in 
order to pay off the debts, there was no further need for him to prove how the 
money advanced by him was actually applied to discharge those debts, 


- This question was considered by Venkatramana Rao, J., in Rama Rao v. Venkata 
` Subbayya®. The learned Judge held that all that was necessary to prove in sucha case 
‘would be the fact of debt subsisting against the father at the time of alienation, and 
„that the belief in the representation that money was needed for the discharge of such 
-debts would be quite sufficient to justify the alienation. In that case proof òf exis- 
‚tence of such a debt was given, and it was held that the alienation was valid. ` 


` -e In the présent case, the existence of antecedent debt has been proved. There, 
‘Was a représentation by the mortgagor that monies borrowed under the . mortgage 
‘were required for the purpose of paying off that debt ;.the mortgagee did not, merely 
rely.upon the representation made by the mortgagor, but made bona fide enquiries and 
satisfied himself that the money was required for ‘discharge of the antecedent debt. 
Under those circumstances, we do, not consider that it was further necessary for the 
mortgagee tò see, to the application ofthe money. He, having proved to have made 
bona fide enquiries as to the existence of the antecedent debt for discharge of which the 
rionies “were borrowed ostensibly, would be protected, notwithstanding the fact 
<that the monies borrowed were not: proved to have been actually utilised for the 
discharge’ of the entire amount due under the decree. We cannot agree with the 
conclusion’arrived at by the learned Subordinate Judge that protection, given to a 
bona fide alienee who satisfied himself as to the existence of necessity, would: not be 
available to the case of one whose monies were ostensibly required for the discharge 
of antecedent debts of the father, but such monies were not so utilised. Respondents 
2 and 3 would, therefore, be liable for the entire amount due under the mortgage. 
‘The appellant would be entitled to a mortgage decree for the amount of Rs.18,600-7-9 
with subsequent interest against the interests of the sons in the Ammampatti lands. 
‘Time for redemption ‘3 months. 


nUT his appeal is allowed with costs which will be includèd in the mortgage decree. 
| VIS. l —. l Appeal allowed. 
_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SOMASUNDARAM. 


The Public Prosecutor : .. Appellant* 
a v. i ae 
‘Sampath Kumar .. Respondent. ` 


i» y Madras District Municipalities Act (V of 1920), section 345—Period of three years—How computed— 
Prosecution commenced within the period but proceedings stopped under section 249 of the Code of Criminal Procedure 
(V of 1898)—If could be re-opened after the expiry of the period of three years. 


f .Crimiñal Procedure Code (V of 1898), section 249—Proceedings stopped under and re-opened later—Efffect 
of. i . 


What section 345 of the Madras District Municipalities Act requires is that no prosecution for 
non-payment of tax shall be commenced after the expiration of three years when the prosecution 
might first have béen commenced. Where a prosecution was commenced within the time but proceed- 
ings were stopped under section 249 of the Criminal Procedure Code and is subsequently re-opened 
ithe mere fact that the period of three years has elapsed in the meantime will not bar prosecution 


under section 345 of the Municipalities Act. - 


_, Where a prosecution stopped under section 249 of the Criminal Procedure Code is re-opened, 
it is not’ as if the prosecution commences only after the re-opening but it is only continuing the 


original prosecution launched. -< à 





OO UIT ge ALR. 1957 Mad. 274.700 S 0 
mer i ` roth November, 1959. - 
„(19th Kartika—1881 Sakah). 


Hed PUBLIC PROSECUTOR 9.. SAMPATH KUMAR (Somasundaram, F.). 95 


- Appeal under section 417 of. the Code of Criminal Procedure, 1898, against 
the .acquittal of the aforesaid - Respondent (Accused) by the Sub-Magistrate 
(Judicial) No. I, Tiruchirapalli, in C.G. No. 946 of 1959 on his file. seses 

VM. Nardyanamurthy, for the Public Prosecutor (P. S. Kailasam), for Appellant. 

E- Sharafuddin, M. R. Krishnan and §. M. Amjad Nainar, for Respondent, oa 

: The Court delivered the following -7 - eo as 

Jupcment.—This is an appeal by the State against the acquittal of the respon- 
dent in C.C. No. 946 of 1959 on the file of the Sub-Magistrate, No. I (F) Tiruchira- 
palli. i i f 





+ 


,The Municipal Commissioner, Srirangam Municipality, filed a complaint 
against the respondent herein for non-payment of house-tax.for the years 1951-52; 
1952-53 and 1953-54. - The complaint was first laid before the Court of Bench 
Magistrates, Srirangam, who took the case on file and issued summons: for 
appearance of the accused. In spite of several summonses.and even bailable warrants 
the appearance of the accused could not be secured. Finally, it is stated, the pro- 
¢eedings were stopped under section 249, Criminal Procedure Code, by the Dis: 
trict Magistrate, ‘Tiruchirapalli, in his order L. Dis. No. 10667 of 1954- dated goth 
November, 1954. : 


While the case was thus pending, on 16th October, 1958, the Municipal Com- 
missioner applied: to the Court of Bench of.Magistrates to-re-open the -case,-appa- 
rently -because the accused was available. Summons was issued to the. accused 
who, after service, appeared in Court.: He then raised objections to the trial of the 
case, the objections involving questions of law. The District Magistrate transferred 
the case to the-file of the Sub-Magistrate, for the reason that the questions of law 
involved in the case were such that it should be heard and disposed of by a 
Stipendiary Magistrate. SA TE 

It'is alleged by the State that in the Court of the Sub-Magistrate, when 
objections were raised by the accused, notice was not sent to the Commissioner, 
and that he was not heard regarding these objections. , The records are not quite 
clear ọn the subject, z.e., as to whether notice was sent to the Commissioner or not. It 
is pointed out by the learned Public Prosecutor that the order itself furnishes in- 
ternal evidence. that the Commissioner could not have-been present because there 
appears to be no réference to any answer of the Commissioner to the argument of 
the accused ; and, if the Commissioner was present, certainly, the would have 
replied to the objections and the reply would have been referred to. But this, by 
itself, seems to be a slender ground on which we can say that no notice was sent. 
However, I am a not prepared to reverse this acquittal on that ground. - 


The main ground on which the Magistrate has acquitted the accused is that 
the prosecution is barred under section 345 of the District Municipalities Act. 
Section 345 of this Act is in theseterms: ` '- re 
_ “No distraint shall be made, no suit shall.be instituted and no prosecution shall be commenced 
an respect’ of any sum due to the municipal council’ under this Act after the expiration of a’ period 
of three years from the date on which distraint might first have been made, a suit -might first have 
been instituted, or a prosecution might first have been commenced, as the case may be, in respect 
of such. sum.” . : s : z N o onae 
Now, ‘this complaint by the -municipality was filed on 22nd February, 1954: 
This is well within three years when the tax will be due for 1951-1952, because the 
tax for the first half of the year 1951-1952 will have to be paid before the end of that 
first half year, łe., before the 30th of September, 1952. -The ‘prosecution having 
been launched on 22nd February, 1954, it is well within three years of the timé when 
the amount of the tax will become due, or when the prosecution should haye:-been 
launched, ` In: respect of the other years, ‘the prosecution is therefore, not barred, 
it being for sums due’ for later “periods. “The Magistrate has gone under:the im- 
pression. that the,proceedings were wrongly stayed. by the. District Magistrate:under 
section'24G, ‘Criminal-Procedure Code and the case having been re-opened on 16th 
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October, 1958, the proceedings are barred by limitation. The learned Magistrate 
has certainly committed an error in thinking that thé prosecution must be considered 
to have originated only on 16th October, 1958. What the section requires is.that 
no ‘prosecution shall be commenced after the expiration of a period of 
three years. Here, the prosecution has already commenced on gend February,, 
1954. This is well within three years, and the proceedings were pending and. they 
were stopped. When the prosecution is re-opened, it is not as if the prosecution 
was commenced only after the re-opening ; it only continued. The Magistrate 
was clearly-in error in holding that the present proceedings were barred under sec- 
tion 345 of the Act. On this ground the acquittal has got to be set aside. 


One other ground also on which the learned Magistrate relies is the misjoinder 
of charges. It was open to the Magistrate to split the case into three cases, l.e., One 
for 1951-1952, the other, for 1952-1953 and the third for '1953-1954. There 
was no need even to wait for the Commissioner to amend the complaint. The 
Magistrate himself can split up the case and try the cases if he is satisfied that there 
is misjoinder of charges. Instead of adopting that procedure the Magistrate was. 
clearly wrong in acquitting the. accused on the ground of misjoinder of charges. 


The main grounds on which the learned Magistrate has-acquitted the accused. 
are unsustainable and as the cases related to taxes due to the municipality, it seems 
necessary that not only should the acquittal be set aside but there should be a re- 
trial of this case. ` ; : 


_The- acquittal is, therefore, set aside and the: case is remanded to the Court 
of the Sub-Magistrate, other than the one who tried the case. The District Magis- 
trate will effect the necessary transfer and due notice willbe given to the 
Commissioner and thé accused will have his usual right to raise such objections 
as he can have to the case but the case will be split up into three and will be. tried 
as three separate cases.- The appeal is allowed. 


R.M. , OO : Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
en {Special Original Jurisdiction]. 
PRESENT :—Mnr. Justice BALAKRISHNA AYYAR. 


The Management of Express Newspapers (Private) Limited, 
Proprietor of Dinamani Press, Madurai .. Petitioner* 


V. o 


The Industrial Tribunal, Madras,. having its office at B-r, 
Police Station, Madras-1 and others . 4. Respondents. 


Industrial Disputes Act (XIV of 1947)—Tribunal under—Furisdiction of in matters relating to dismissal’ 
“for misconduct. 


In matters of discipline such as the dismissal of a workman for misconduct it is not for the tri- 
bunal under the Industrial Disputes Act to take evidence-and decide for itself whether the workman 
in question merited dismissal. All that it could decide is whether there was want of good faith on the 
part of the management or whether there was any basic error or violation of principles] of natural 
justice. It is impossible in an establishment to define exhaustively all the duties which a particular 
workman is to do. A compositor in a, press{will be under an obligation to do the work of “joining” 
which is part of his legitimate duties. - i 

Petition under Article 226 of the Constitution of India, praying ihat in the cir- 
cumstances stated therein, and in the affidavit filed therewith, the High Court will 
be pleased to issue a writ of certiorari calling for the records in I.D. No. 59 of 1958 
dated 29th December, 1959, on the file of the Industrial Tribunal, Madras and. 
quash the Award, dated 29th December, 1959 and made therein. 


M. R. Narayanaswami, for Petitioner. 


S: Mohan Kumaramangalam, K. V. Sankaran and S. Ramaswami, for. Respondents. 





. x W.P. No. 184 of 1959 >- ee Gh gst July, 1950, pe , 
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' The Court made the following 


ORDER :—On 24th July, 1958, eight employees of the Dinamani Press in 
Madurai refused to do some work which was allotted to them. Thereupon the 
management framed charges against- them, obtained their explanation, held an. 
enquiry and eventually dismissed them. An industrial dispute was raised and on 
16th October, 1958, the Government of Madras referred two questions for 
“adjudication by the Industrial Tribunal, Madras. With the first of these ques- 
tions we are not concerned. The second question was whether the termination. 
of the services of the eight workmen who had been dismissed by the Dinamani. 
Press was justified, and if not, what relief the dismissed workers were entitled to. 
The Tribunal found that the dismissal of the first four was justified and that. 
they were not entitled to any relief. So far as individuals 5 to 8 were concerned, 
the Tribunal held that their dismissal was wrongful and that they should be re- 
instated with one-half of their back wages. The management of the Dinamani 
Press has come to this Court for the issue of an appropriate writ to quash this 
order of the Tribunal. 


The first of the four employees we are concerned with is called Raju. The 
charge against him was that after doing “ joining work?’ from‘2-30 to 6-30 in the 
afternoon of 24th July, 1958, he suddenly refused to do that work after 7-30 and that 
thereby he deliberately delayed the paging of the papers and that he disobeyed the: 
Manager’s order in that regard. His explanation was in these terms :— 

~“ As you had asked me to do joining work in addition to the composing work which I was doing 
till now, but you refused to carry out your assurance that in consideration therefor, you would give 
me enhancement of salary. I did only the composing work which had to be done by me (normally): 
and ‘I did not refuse to do my work. Further, I have not caused any kind ofloss to this concern. I 
hereby make it known that I have not refused to do the composing work allotted to me by the Manager. 
The delay on account of the failure to do joining work was not due tome. I am not a joiner.’ 

The second individual we are concerned with is a person called Ayyavoo. The 
charge against him was that when Raju suddenly refused to do the work which he 
had been normally doing, the foreman asked him to attend to that work so that 
the paper might not be delayed and that he disobeyed the directions of both the 
manager and the foreman. The explanation of Ayyavoo is word for word the 
same as that of Raju though it will be perceived that the charge against him 
was entirely different. 


The third individual we are concerned with is called Paul Raju and the charge 
against him was similar to that framed against Ayyavoo. His explanation was word. 
for word identical with that submitted by Raju and Ayyavoo. 


‘The fourth individual we are concerned with is called Murugan and the charge 
against him was similar to that framed against Ayyavoo and Paul Raju. His ex- 
planation too was word for word identical with that of the other three. 


As already stated the management refused to accept the explanation of these 
persons and eventually dismissed them. It may be explained here that all these 
four individuals have been described as compositors. The duties of compositors 
were thus explained by M.W. 1 who was examined before the Industrial Tribunal : 

“ I was branch manager of Dinamani Press since 1951. I am now in the Madras Office since 
August this year. Since 1951, the composing was done by hand ; ; sometime later, monotype machine 
was introduced ; most of the composing work was done by the machine ; but even then, the advertise- 
ments were composed by hand. There were compositors even after the introduction of monotype 
machine. Before the introduction of monotype machine, the work of compositors consisted in : 

(a) composing ; 
taking rough proof to find out mistakes, to carry out corrections. 
(b) Then, imposing and page-making ; page making is imposing. 
(c) The distribution of types in the respective galley. 
After the introduction of monotype machine, their duties were : 
(a) to take proof of the machine composing and carrying out corrections ; 
b) joining, imposing and page-making, 
_ (6) composing for advertisement section. 
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-- i The eight :persons involved in this reference were doing ‘the imposing work prior to 24th July, 
1958, one worker for 4 years and the rest for 14 years or 2 years before that date.” anor: 

.. + Reference may be made at this stage to the evidence of W.W. 1 before the 
Tribunal. He deposed in ‘cross-examination: 


“I am one of the 8 ‘dismissed workers. A compositor- must necessarily know imposing work- 
I know imposing work as every compositor knows. More wages are paid for imposing work.” 


It was-explained to me that what is called the process of composing consists 

of several stages of work. In the first stage a key-board is worked and certain spools 

are turned out. These spools are fed into a machine which sets the matter in type. 

A proof-reader corrects them and after the corrections are made the various pieces 

are “joined ” so as to form columns and those columns are arranged in the form of 

& page and that is called page-making or imposing. K : 
Before the. Industrial Tribunal the case of the’ workers was : 

_ ` “ The ‘ Dinamani ’ comnpositors were requested to do the imposing work (page-making’ in addi- 
tion to: their composing work and promising them to give additional pay during revise of the scale of 
pay (stc).: They also agreed and were doing the imposing work in addition to their composing work 
for the, last one and. half years.’””. ; : . S : 

In other words they were doing “ imposing ” work because they had been promised 
extra pay. toor eso wee epee eee - is i an ee 
The Tribunal found :- . ; er 

_ “There is no satisfactory evidence that the Manager made any such promise.’ Examined as a 
witness.by. the management; the Manager denied having made any such promise.- Even ‘in’ the 
notice Exhibit W-1 given by the workers in December, 1957, demanding additional wages for 
doing ,the,imposing- work, there is no reference to the. Manager having ever promised to pay extra 
remuneration for this work.” i : aaa S 
Nevertheless the Tribunal went on to consider -the question whether ‘ imposing ” 
work was part of the duty of the compositors and it reached the conclusion that it 
was hot. It therefore held: ~- soa o aoa 

. “ That being so, they had every reason and justification to think that it was not part of their duty 

as compositors and refuse to doit. They did not by any standard of justice merit dismissal.” ‘ ~- 


r 


Mr. Narayanàswamy, the ‘learned Advocate fot the ‘petitioners, pointed'out 
that the Order of the Tribunal is vitiated by a number of circumstances. The limits 
of the jurisdiction of the Tribunal are clearly pointed out by the Supreme Court in 
Messrs. Indian Iron and Steel Co. v. Their Workmen!. At page 138, their Lordships 
observed : - 3 S Epe g ae 


“Undoubtedly, the management of a concern has power to direct its own internal adininis- 
tration and discipline; but the power is not unlimited-and when a dispute arises, Industrial-Tribunals 
have been given the power to see whether the termination of service of a workman is justified and to 
give appropriate relief. In cases of dismissal on misconduct, the Tribunal does not, however, act as 
a Court of appeal’ and substitute its own judgment for that of the management. It will interfere (i 
when there is a want of good faith, (ii) when there is victimisation or- unfair labour practice, (ili 
when the management has been guilty of a basic error or violation of a principle of natural justice 
and (iv) when on the materials, the finding is completely baseless or perverse.” i 


The position has been restated in Mckenzie Co. v. Its Workmen®. At page 674 it 
is observed: f a f an é ‘ 

. “It is for the management to determine what constitutes major misconduct within its standing 
orders sufficient to merit dismissal of a workman but in determining such misconduct it must have 
‘facts upon which to base its conclusions and it must act in good faith without caprice or discrimi- 
fiation and without motives of vindictiveness, intimidation or resorting to unfair labour practice and 
there’must be no infraction of the accepted rules of natural justice, When thè management does’ not 
have facts from which it can conclude misconduct its judgment cannot be questioned: provided the 
above mentioned principles are not violated. But in the absence of these facts or in case of violation 


of the- principles set, out above its position is untenable.” | ' i 


What the Tribunal did in this case was to take evidence for ‘itself and decide 
whether.the workers in question merited dismissal. In other words, it constituted 
itself as a Tribunal of first instance in disciplinary matters, This it was not entitled 
to do. All that it could consider was, whether there was want of good faith on the 


1. (1958) S.C.J. 285 : (1958) M.L.J. (Crl.) 2. (1959) M.L.J. (Crl.) 461r : 1959 S.C.J- 
66 LR. 1958 S.G. 130. 670," A eas 
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part of the management, whether there had been victimisation or whether any un- 
fair labour practice was involved in their dismissal, whether the management was 
guilty.ofany basic error in dealing with the case of the workers, whether they violated 
any princip'e of natural justice or whether the finding was completely baseless or 
perverse. But, that is not what the Tribunal sought to do or did. 


The’ next observation to make is that the Tribunal completely misdirected 
itself as regards the question it had to decide. In paragraph 7 it formulated the 
question for. its: decision in.these terms : ba S ; 

_ + “However, the question remains whether the imposing work was part of the duty. of the compo- 
sitors.” . i T “7 . - ` 
Now, that‘ question did not arise at all. The facts were that Raju who had 
been doing “joining work” for two years ard more before that date suddenly 
refused to do joining work and then one after another the other persons were called 
upon to work in his place and complete the work, but they refused to.do. No ques- 
tion of anybedy being called upon to do ‘imposing work.’ arose at all. I would 
further remark that even if they had been called updn*to do imposing work the 
compositors were bound to do it because as M.W. 1 explained it was part of the duties 
of a compositor to do so It is not as though any one of these persons was called 
upon to.do some work which would not be properly assigned to him, . Besides they 
had done this work before. M.W. 1 deposed : ah CEES 

“No. 5 Raju was-doing only joiner work, after doing:composing work for some time ; Nos. 6, 
7, 8 (Ayyavoo, Paul Raju, Murugan) were doing composing work ; when the routine imposing worker 


was absent on any day, one of these 3 workers will be asked to do the imposing work ” 


‘These. '7 persons Nos. 2 to 7 were trained to do imposing work only after the iritroduction of 
monotype machine.” i $ : : i EE: : 
‘The work of “joining” which these persons were asked to'do formed part of 
the legitimate duties of compositors and when required to.do that work by proper 
authority, they were under an obligation to.do it. oe i 


- The Tribunal observed in paragraph 8 of its order tee 


“ The refusal on their part to do that work, which the evidence of the manager himself would 
show, was not part of their duty would not amount to misconduct. In any case, there is nothing in 
‘writing clearly defining the duties of the compositors. That cannot be left to be dictated by the 
management These four workers never did the imposing work as admitted by the manager him- 
self.’ i : 


One obvious mistake: which the Tribunal made here and which I have already 
referred to, is that throughout the question of any of these persons being required 
to do “imposing” work did-not arise at all. They were required to do “ joining ” 
work. In the second place, the Tribunal ignored the fact that it is impossible to 
define in writing all the duties of every individual in an establishment of any size. 
The Tribunal also overlooked the fact that the Manager, M.W.1, had given clear 
evidence to say that the duties of a compositor include joining, imposing and. page- 
making. I would make one further observation. If the view of the Tribunal in 
this’ fespect were right it would not be permissible for the Collector of a District to 
ask a clerk who had been dealing with cattle pounds for instance to deal with Land 
Acquisition cases or to ask a clerk-who had been attending to Village Officers to 
attend to correspondence arising with Municipalities. “The duties of everyone of 
these individuals will have to be defined in writing and there can be no deviation 
therefrom. The requirement of the Tribunal that every single matter shouldbe 


n 


clearly reduced to writing is an impracticable one. 


- It seems, to me that the order complained of is clearly erroneous: and must be 
set-aside. This petition is, therefore, allowed. There will be no order as to costs. 


R.M. f at Petition allowed. 


100 ` “THE MADRAS LAW JOURNAL REPORTS. © °” co e “{1960: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. y 


PRESENT :—MR. Justice BASHEER AHMED SAYEED AND MR. Justice RAMASWAMI. 


S. Kandaswami , i `..  Appellant* . 
Oe r ; : 
S. B. Adityan and others .. Respondents. 


Representation of the People Act (XLIII of 1951), section go (1) and (2)—Trial of election petition— 
In the nature of quast-criminal proceedings—Allegations of corrupt practice—Burden of proof is on ths petitioner. 

Though the procedure followed in enquiries in election petitions is civil in form, yet the trial is 
a quasi-criminal trial and not a civil trial, especially when the results and consequences like penal-- 
ties, fines and disqualification, that follow from the decision in election petitions are kept in- 
view. ‘The standard of proof in an election enquiry is the same as could be achieved in a criminal. 
trial: The onus of establishing a corrupt practice beyond reasonable doubt will rest heavily on the- 
petitioner. It is not open for the petitioner to contend that if he. has proved a prima facie case against 
the respondent it is for the respondent to rebut the prima facie case made against him. . 


Appeal against the Order of the Election Tribunal, Tirunelveli (District Judge,. 
Kanyakumari at Nagercoil) dated gth February, 1959 and made in Election Peti- 
tion No. 98 of 1957. ` : Be : 


S. Mohan Kumaramangalam, V. V. Raghavan, T. Martin and S. Ramamurthi, for- 
Appellant. í ' l . f 


S. V. Gopalakrishna Ayyar and K. N. Srinivasan, for Respondents. 


The Judgment of the Court was delivered by l 


Basheer Ahmed Sayeed, F.—This is an appeal against the order of the learned. 
District Judge of Kanyakumari at Nagercoil acting as the Election Tribunal, 
Tirunelveli, in Election Petition No. 98 of 1957. The petitioner, who is the appellant 
before us, was one Kandaswami. He was a contesting candidate for the election 
to the Madras Legislative Assembly from the Sattankulam constituency. In the 
election he was defeated and the 1st respondent was declared elected to the said. 
constituency. Thereupon the appellant filed an election petition before the said. 
Election Tribunal questioning the validity of the election of the 1st respondent and. 
praying that the election of the 1st respondent to the Madras Legislative Assembly 
from the Sattankulam constituency should be declared void and that he should be 
paid the costs of the petition. . 


Though the petitioner sought the election of the 1st respondent to be declared 
void as required by the rules, the and, grd and 4th respondents were made parties, 
as all of them were either contesting candidates or candidates, who retired from the 
contest. Asa matter of fact, while respondents 1 to 3 were the contesting candidates 
for the said election, the 4th respondent and two others are said to have been can- 
didates, who either retired or withdrew from the election. The 4th respondent 
is said to have retired from the contest, while P.W. 10 is said to have withdrawn 
his nomination to the election. 


It is not necessary for us in this appeal to go into the elaborate details of the- 
various facts relating to the election in question. We think it sufficient to say that 
at the election for the said Sattankulam constituency, which was held on the 4th 
March, 1957, the 1st respondent secured 33,636 votes as against the petitioner, who- 
polled only 22,429 votes. The grd respondent is said to have polled only 1,115 votes 
and the 2nd respondent 1,083 votes only. Consequently, the 1st respondent was 
declared elected by the Returning Officer as a result of the counting of the votes. 


In the petition filed by the appellant, several acts of bribery and corrupt 
practices coming within the scope of section’123 (1) of the Act XLIII of 1951 
were alleged by the appellant. These allegations have been elaborately referred. 
to by the learned Election Tribunal in its order, dated gth February, 1959. The: 
petitioner also alleged against the 1st respondent and his agent that they had con- 
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travened section 77 of the said Act XLIII of 1951 in regard to expenditure incurred 
in connection with the election. os 


The rst respondent in his written statement contested the truth and validity ox - 
the various contentions raised by the petitioner and contended that his electiof 
was not liable to be set aside and that the petition had to be dismissed. 


Before the Tribunal respondents 2 and 3 remained ex parte. The 4th respondent, 
‘however, filed a written statement supporting the case of the petitioner and stating 
that he was promised a sum of Rs. 7,500 if he would retire from the election but was 
actually paid only Rs: 500 and that the balance was promised to be paid later and that 
‘out of this balance the election agent of the 1st-respordent paid him a further sum of 
Rs.2,000 and that the balance of Rs.5,000 remained unpaid. 


On the petition and the counter-statements filed by the 1st and the 4th respon- 
dents, the learned Election Tribunal framed as many as ten issues with various 
sub-divisions to some of the said issues and taking into consideration both the oral 
and documentary evidence, came to the conclusion that the petitioner failed to 
prove his case and dismissed the petition. For reasons given in paragraph 209 
the learned Election Tribunal did not award costs to the 1st respondent which 
he claimed he was entitled to as a-consequence of the dsmissal of the petition. 


„The petitioner has ‘therefore preferred this appeal, while the rst respondent 
has preferred the memorandum of cross-objections against the order as to costs. 


- Both the appeal and the memorandum of cross-objections have been ably argued 
before us by learned counsel appearing on both sides. Mr. Mohan Kumaramangalam 
for the petitioner has confined his arguments to three points on the whole and did not 
choose to press the other points urged in the petition. The points an which he 
has concentrated in the course of the arguments are (1) that the rst respondent 
and his election agent bribed the 4th respondent to retire from the contest to’ the 
election, (2) that the 1st respondent and his election agent paid a sum of Rs.10,000 
to one Sri M.R. Meganathan, a candidate for the Sattankulam and Trichengode 
‘constituency and induced him to withdraw from thes aid candidature at the said 
election, and (3) that the 1st respondent and his election agent incurred an un- 
authorised expenditure in contravention of section 77 of the Act XLIII of 1951, 
that the réturn of election expenses filed-by the 1st respondent did not disclose the 
actual nature or the correct extent of the expenses incurred by him and that if the 
expenses actually incurred by him were to be added on to the expenses disclosed by 
the rst respondent, the total expenditure would exceed the minimum prescribed by 
law. The rst and the and of the points urged by the learnéd counsel for the appel- 
lant are covered by issues 2 (a) and 2 (b). The third point is covered by Issues 8 
(a) and 8 (b). Al these issues have been dealt with by the Election Tribunal in 
paragraphs 77 to 209 of its order. f 
ake It has been urged by, the learned counsel for the appellan that from the begin- 
ning of the election, the 1st respondent was anxious that he should secure ‘Elephant? 
as his symbol at the election. He had this symbol in a previous election in which he 
was, however, defeated. But since the symbol had become popular and associated 
with the rst respondent, it was his object to see that the ‘Elephant’ symbol was not 
secured by any other rival candidates. But actually, the 4th respondent had applied 
for the ‘Elephant’ symbol along with the rst respondent. This conflict was resolved 
by casting of lots and the 4th respondent got the ‘Elephant’ symbol for himself, while 
the Ist respondent got only ‘Cock’ as hissymbol. In addition to securing the 
‘Elephant’ symbol, the learned counsel for the appellant also stated, that the rst 
respondent was very keen on the 4th respondent not contesting against him in the 
said election. Ifthe 4th respondent were out of the scene, he would not only be 
able to get his symbol but would also be spared serious contest. The allegation is 
that with a view to secure this object, on 18th February, 1957, R.W. 3 and P.W. 8 
went to the house of P.W. 1, the 4th respondent, to persuade him to retire from 
the contest. After negotiations, it was settled that the 4th respondent should be 

* paid a sum of Rs. 7,500 and Rs. 500 was paid then and there and the balance was 
promised to be paid after the retirement was effected. It may be mentioned at this 
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stage, that while the date forthe nomination for the said election ‘was the 2gth 
January, 1957 and the scrutiny was fixed for the 1st of February, 1957, the with- 
drawal was to take place on the 4th February, 1957. In addition to withdrawal, 
there is,also a further step that is available.to the candidates and that is retirement 
from the contest. ‘The date for such retirement from the contest at the- election 
was fixed for 22nd February, 1957, while the actual date of polling was fixed for qth 
March, 1957. ` =.. f . ; p i f = . : 

- In:this contest it’ is alleged that on 19th February, 1957, P.W. 1 presented his ` 
retirement letter to the Revenue Divisional Officer at Tiruchendoor. He was, 
however, asked to'go to Tuticorin and present the same to the Revenue Divisional 
Officer, and accordingly the 4th respondent presented his retirement letter on 20th 
February, 1957 and thereby retired from the contest.- On the same day, it, is 
alleged, P.W..1,:the 4th respondent, went to the village of the 1st respondent. to. 
receive the balance of Rs. 7,000 stipulated for his retirement. The rst respondent 
did not pay the balance and the 4th respondent met the 1st respondent on; 23rd 
February, 1957, when the 1st respondent is said to have suggested to the 4th 
respondent that he might go to Tahsildar’s office and get him a few electoral rolls, 
which, it is stated, were available to the candidates at concessional rates. It is 
urged that the 1st respondent also gave P.W. 1 a letter addressed to his brother-in- 
law, one Ganapathy Nadar of Tiruchendoor, asking him to help P.W.1 to get 
copies of the votets’ list from the Tahsildar ata concessional rate of Rs, 22 per 
copy, as.against the normal rate of Rs. 40-for non-candidates. P.W. 1 did not 
find Ganapathy Nadar at Tiruchendoor and he took upon himself the responsi- 
bility to approach the Tahsildar directly and asked for the lists. He was told that 
since he-had retired from the contest, he was not entitled to any, copy ‘at-conces- 
sional rates. -The letter written by the 1st respondent’ to his brother-in-law; 
Ganapathy Nadar, and the addressed cover are both marked as Exhibits A-2 


and .A-3 respectively, before the Tribunal.- : 


' The further story unfolded on behalf of the appellant is that the 4th respondent 
triéd to meet the 1st respondent to. secure the balance of Rs. 7,000 still payable to 
him, but he did not succeed in his attempts." Thereupon on 26th February, 1957, 
a notice Exhibit A-4 was sent by the 4th respondent to the 1st respondent, demanding 
the payment of the balanceof Rs. 7,000. It is quite evident and latter admitted that 
this Exhibit A-4 had: been drafted by a lawyer but was actually signed by the 4th 
tespondent and sent direct. Thisdemand notice stated that a sum of Rs. 7,500 was 
fixed to be paid towards the’election expenses of the 4th respondent, which he had 
incurred prior to 20th February, 1957 and that Rs. 500 was paid thereof and that the 
balance was due. In case of default of payment, the notice stated that the 4th res- 
pondent would take proper steps with the Election Commissioner for’ setting aside 
the election, that the dishonest act of the 1st respondent would be published in the 
newspapers and that propaganda would be made against him'exposing him and his 
dishonest act and- that action would also be taken in a civil Court torecover the 
balance. R.W. 3, who is no other than the brother and the election agent of-the 1st 
respondent and also an advocate by profession, replied to this notice‘on goth March, 
1957 and this reply is marked as Exhibit A-6. In this reply, R.W. 3 on behalf of his 
principal, the 1st respondent, denied every allegation contained. in, the said 
Exhibit A-4. Thereafter a notice was-caused to be sent by the 4th respon- 
dent’ this time through his lawyer, namely Vaikuntamurthy, who had remained 
behind the scene at- the earlier stage, when Exhibit A-4 was~ despatched" to 
the 1st respondent by the 4th respondent. In.this notice Exhibit B-1, dated 1oth 
April, 1957, the lawyer alleged that the: 1st respondent was very anxious that 
the.4th respondent, should retire from the contest that the ‘Elephant’ symbol 
should be released, that the rst respondent promised in the presence of. R.W. 
3 to pay a sum of Rs. 7,500 with the object of inducing the 4th respondent to 
withdraw from thée-candidature and thatimmediately a sum of Rs. 500 was 
paid and that-the balance was promised to be paid to the 4th respondent on_his- 
filing his petition for his retirement with the Returning Officer at Tuticorin. . Vari- 
ous other allegations are also made in this notice. It becomes relevant to note in 
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this connection as to how exactly a professional lawyer, like Vaikuntamurthy, could. 
have sent the notice Exhibit B-1 in the terms contained therein. It is, howeve, 
pointed out by the learned counsel for the appellant that at the time the notice was 
sent, the position of law was that the receiving of a bribe in elections was not ‘an, 
offence but only ‘the giving of a bribe was made an offence under the People’s 
Representation Act governing elections. In Adityan v. Kandaswami}, it was also riled. 
that while the giving of a bribe in elections. was an offence the receiving of a bribe 
was not. such an offence. This state of law was, however, altered after these decisions 
by an, amendment in 1959 of the People’s Representation Act and at the present 
moment both the giving and the receiving of a bribe has been made a corrupt :prac- 
tiċe punishable under the law. : si & coe 
Exhibit B-r evoked a reply in Exhibit B-2 from R.W. 3, which, again, Was a 
„categorical denial of the allegations made in Exhibit B-1. At this stage; it has' to be 
mentioned that the 4th respondent P.W. 1 also caused a notice, dated: 19th April, 1957, 
signed by himself and his advocate R.W. 11 to be sent to the appellant complain- 
ing that he was instigated and induced to send Exhibit A-4 on the understanding and 
assurance that if he were to abide by the directions of the appellant and his associates, 
they would pay him Rs. 500 and secure him a big sum from the 1st respondent and 
that, instead of getting any amount from him as promised and assured, he got only 
a notice from the brother of the 1st respondent, datéd’goth March, 1957, Exhibit A-6, 
repudiating his claim for payment ofany sum. This notice is marked as-Exhibit A-7 
and it also stated that a further notice sent to R.W. 3 in English was also of no avail 
and called upon the appellant that the sum of Rs. 500 promised by hit’ should’be 
paid immediately, failing which the amount would be collected through: Court with 
costs. This notice was, however, disowned by P.W: 1 when he was in thé Withess- 
box. Thereafter, a further notice was sent by the 4th respondent through his lawyer 
Mr. Vaikuntamurthy to R.W. 3, the notice being signed by both, ori roth May, 1957, 
tothe effect that a panchayat was held at the office of the advocate, Mr. Vaikunta- 
murthy; on 29th April, 1957, between himself and the 4th respondent, in the presencé 
of one Abdul Wahab, not called in as a witness and another, that the panchayat deécid- 
ed that R.W. 3 should pay a sum of Rs. 7,506 to the 4th respondent, that upto the 
' date of the notice he had received. only Rs. 2,500 and that a sum of Rs. 5,000 was 
still due, that the said balance was not paid in spite of repeated demands, and. that 
arrangement should be made for the payment of the balance within a week from the 
date of the receipt of the notice and that in default the law would be set in motion tq 
recover the amount with costs. This notice is marked as Exhibit A-8 and is dated 
ioth May, 1957. ‘The-significant-development that falls to be noticed in connection 
with this Exhibit A-8 is that there is an allegation that.a total sum of Rs. 2,500 had 
been paid but it does not state as to when and were and by whom the sum of Rs. 2,900 
was'paid to the 4th respondent. It has also to be noted that this-notice, as.also Exhi- 
bits A-4 and B-1 are.quite contrary to the contents found in Exhibit A-7. Exhibit 
A-g is a reply given -by R.W..3, dated 24th May, 1957, denying the convening of the 
panchayat and the payment of any sum to the 4th respondent and also.stating therein 
that two: other persons mentioned in Exhibit A-8 might be the friends of the 4th res: 
pondent and that R.W. 3 had nothing to do with them. This is all the documen- 
tary evidence relied upon by the learned counsel for the appellant to prove that there 
was: an inducement to the 4th respondent to withdraw from the contest, that there 
was a-promise and an undertaking to pay as much as a sum of Rs. 7,500 that a 
part payment in the sum of Rs. 2,500 was made towards the said agreed amount, that 
in pursuance of the said.undertaking.by the 1st respondent to pay the said sum of 
Rs.°7,500 the 4th respondent withdrew from the contest and that-such inducement 
or-promise and payment of any sum was a corrupt practice resorted to by the rst 
respondent which entitled the Tribunal to hold the rst respondent’s electioni.void, 


_. This documentary evidence was sought to be supported by the learned'counsel 
for the appellant by the depositions of the 4th respondent figuring as P.W.' 1. and 
another witness P.W. 8. P.W. 1 proved the several notices that passed between him 
and the 1st respondent and his brother and also spoke to the various events that aré 
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said to have transpired between himself and the 1st respondent and his brother 
R.W. 3. P.W. 8 was called in to corroborate the payment of the sum of Rs. 500 and 
also the previous negotiations that are said to have been carried on prior to the 4th 
respondent’s withdrawal from the contest. f : ` 

As against the documents relied upon by the learned counsel for the appellant 
and the depositions of P.Ws. 1 and 8, the learned counsel for the rst respondent relied 
upon the deposition of the rst respondent as R.W. 1, R.W. 3 and that of R.W. 11, 
the advocate who sent Exhibit A-7 on behalf of the 4th respondent, P.W. x. In 
addition to this, the learned counsel for the 1st respondent also relied upon the plea of 
.alibi put forth by his client and the evidence in support thereof. It was contended on 
behalf of the ist respondent his learned counsel that his client was away from Sattan- 
kulam on the relevant dates, when he is said to have met the. 4th respondent or made 
promise or payments of the sum of Rs. 500 or Rs. 2,000 as alleged by the 4th res- 
pondent, : : 5 f 

In so far as the alibi evidence is concerned, the learned counsel for the appellant 
argued that the evidence was not conclusive and that the 1st respondent should have 
produced more clinching evidence to prove the alibi, than what was actually adduced 
by him. He urged that the respondent should have produced convincing evidence 
about his travel‘to Madras and about his presence in Madras on the 18th and 19th 
February, and that the evidence actually produced did not rule out the possibility 
-of another man having travelled in his place and another person having booked the 
trunk telephone call from Madras to Sattankulam on his behalf. - : 


` The learned Election Tribunal, however, accepted the appellant’s case with re- 
gard to the motive of the 1st respondent to get the Elephant’s symbol out of the con- 
test and about the rst respondent asking the 4th respondent to fetch the voters’ 
list and disbelieved the evidence of R.W. 11 in regard to Exhibit A-7. The learned 
Tribunal, having found so much in favour of the appellant, however, ‘accepted the 
alibi evidence adduced by the rst respondent and held that the case of the appellant 
so far as the bribe offered to the 4th respondent was concerned, was not proved. 
"The learned counsel attacked this finding of the learned Election Tribunal. 


We have been taken through the entire evidence, both documentary and oral, ' 
which the learned Election Tribunal has relied upon, to come to the conclusion that 
the charge of bribery against the rst respondent in relation to the 4th respondent was 
not proved. Though the fact of the correspondence and the notices evidénced by 
Exhibits A-2, A-3, A-4, A-6, B-1, B-2 and A-7, A-8, and A-g having passed between the 
parties cannot be disputed, still when these exhibits are considered in the light of the 
oral evidence of P.Ws. 1 and 8 we are constrained to observe that we have not been 
impressed with the evidence of either P.W. 1 or P.W. 8. A reading of the entire 
deposition recorded from P.W. 1 leaves us with the impression that P.W. 1 is 
thoroughly unreliable and is a despicable witness. ‘Though P.W. 8 has been called in 
to corroborate the payment of Rs. 500 to the 4th respondent, we do not think that his 
evidence could be accepted or acted upen.. We are inclined to believe that Exhibits 
A-2 and A-3 must have come into existence in the circumstances narrated by the 
Ist respondent. The 4th respondent is said to have returned the sum of Rs. roo alleg- 
ed to have been paid by the rst respondent for the obtaining of the voters’ list but is 
said to have retained Exhibits A-2 and A-3 without returning the same to the 1st 
respondent. This does not seem to be a natural course of conduct that would have 
occurred. R.W. 1 would have certainly asked for the return of Exhibit A-2, and why 
it was not returned or not taken back by R.W. 1 is not made clear from the evidence 
of P.W. 1 or P.W. 8, who is called in to corroborate P.W. 1 in other particulars as well. 
However, in our opinion, nothing turns upon Exhibit A-2 and Exhibit A-3. Nor 
could we say that the other exhibits, namely the notices exchanged between the parties 
carry the case of the appellant any further. There have been demands and denials 
of these demands, and in theface of these, the question is as to whose evidence is to be 
considered more trustworthy. Is it the evidence of P.W. 1, P.W. 8 and P.W. 10 or is 
jt the evidence of R.Ws. 1, 3, 9 10 and 11 that could be accepted. In our opinion all 
things taken together, the evidence on the side of the respondents seems to be more 
trustworthy and acceptable than the evidence on the side of the appellant. 


` 
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In regard to the alibi set-up by the 1st respondent it is in evidence that the ist 
respondent was discharged from the Vellore Hospital in December. He had been 
there for -treatment of some disease, which he had developed by reason of frequent 
air travel to the States and other countries, to which he had gone at an earlier stage. 
The last date for the receipt of the nomination for the election in question was 28th 
„January, 1957. ter filing his nomination, the 1st respondent returned to Tiruncl- 
veli and stayed in one of the lodges in Tirunelveli on thé 29th. ` A ticket was purchas- 
‘ed on 28th January, 1957, for his journey to Madras on 3oth January; 1957. He left 
Tirunelveli on goth January, 1957, by the Trivandrumi Express and reached Madras 
on gist January, 1957. At Madras, on that date, he had a trunk telephone call from 
Swayamprakasam and also attended a meeting of the directors of the Board of India 
Cements. Again, for his return journey from Madras, Bharath Travels reserved 
a ticket for him. On the same day, łe., 2nd February, 1957, he had put in a trunk 
call to Tanjore and his brother R.W. 3 also, from his place in Tirunelveli, on the same 
‘day put through a trunk call to Madras. R.W. 3 inquired of the health of his bro. 
ther the rst respondent through this trunk call. ‘The 1st respondent left Madras on 
and February, 1957, for Tirunelveli by ‘the Trivandrum Express and reached Tiru- 
-nelveli on grd February, 1957 and stayed in the same lodging house. Fourth F ebruary, 
1957, Was the date of withdrawal of nominations. On 6th February, 1957, the ist 
respondent again left Tirunelveli and reached Madras on yth F ebruary, 1957. After 
‘staying for a couple of days at Madras he returned to Tirunelveli on gth February, 
1957. Once again, the rst respondent left Tirunelveli on 17th February, 1957, by 
the Trivandrum Express. R.W. 2 proves the reservation for this and for the earlier 
journey on 6th February, 1957 and 7th February, 1957, and the reservation tickets 
are also produced. The rst defendant arrived at Madras on 18th F ebruary, 1957 
and on that day he put through a call to the Vellore Hospital requesting them that he 
should be given a double dose of injections in view of the fact that he would not be 
available for the second injection. On 17th February, 19 57; itself, his office at Madras 
chad been instructed to reserve a’séat for him for his return travel on roth February, 
1957. The rst respondent then left Madras on 19th February, 1957 and returned to 
“Tirunelveli. The chart exhibited at the railway station at Madras proved the reser- 
‘vation for the rst respondent and the railway ticket-examiner spoke to the fact that 
‘all the seats booked had been filled up in the train. ‘On goth February, 1957, the 
Ist respondent was at Madurai and he collected all the printed materials and 
-reached Tirunelveli on 21st February, 1957 and proceeded to Kayanoli. 


According to the appellant’s case the first meeting with P.W. 10 is said to have 
been on 1st February, 1957 and if the evidence of the rst respondent is to be believed, 
‘the 1st respondent could not have reached Kulasekarapatnam, where the meeting 
‘is said to have taken place in the morning of rst February, 1957, because admittedly 

' the train reaches Tirunelveli only about the noon. Even so, the third meeting could 
not have taken-place at Udankudi in the morning as alleged by the appellant be- 
cause in that case also the train reaches Tirunelveli very late in the afternoon. There 
‘Is, however, no controversy with regard. to the presence of the rst respondent on the 
-4th February,.at Tuticorin, but with regard to his presence at Tuticorin on the Ist, 
end and grd February, 1957, what thelearned counsel for the appellant urges is that 
there is considerable doubt and that it was for the 1st respondent therefore to have 
‘proved positively and free from any other alternative possibility, that he was not 
„present on the said dates at Tuticorin. In the course of the deposition of R.W. ; 
however, he stated definitely that while he was present at the time'of the scrutiny of 
the nominations on the 1st February, 1957, the Ist respondent was absent from 
Tirunelveli district between the goth January, 1957 and grd F ebruary, 1957. He also 
-deposed that he went to Tuticorin on the 4th February, 1957 and withdrew his nomi- 
nation filed for the Tiruchendoor constituency and that the 1st respondent did not 
accompany him, because it was on that day P.W. 10 withdrew his nomination from 
‘the Sattankulam constituency. The learned counsel for the appellant relied upon 
‘Exhibit A-37 and drew our attention. to the said exhibit which is an authorisation by 
‘the Ist respondent addressed to the Returning Officer to the effect, that hé was 
-appointing his brother R.W.-3 as his election agent for the Sattankulam constituen¢y 
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and that it was issued from the camp at Tuticorin and dated 4th February, 1957. 
This letter does not by any means help the case of the appellant. It is admitted 
that the 1st respondent was camping at Tuticorin on 4th February, 1957. 


In this connection, the learned counsel for the appellant raised the question that. 
under section go (1) and (2) of the Representation of the People Act, every election- 
petition shall be tried by the Tribunal as nearly as may be in accordance with the 
procedure applicable under the Code of Civil Procedure, 1908, to the trial of suits and 
that the provisions of the Indian Evidence Act, 1872, shall, subject to the provisions 
of the Representation of the People Act, be deemed to apply in all respects to the 
trial of an election petition: Relying upon section 93 of the Representation of the 
People Act the learned counsel for the appellant also contended that a trial in an 
election petition before the Tribunal shall be deemed to be more of the nature of a 
trial in a civil proceeding and very much less of the nature of a trial in a criminal 
proceeding. Questioning the applicability of the ruling in Vashist Narain Sharma v. 
Devchandra and Others, which. has been relied upon by the learned Election Tribunal, 
the learned counsel for the appellantargues that, while the burden to prove the allega- 
tions made against the 1st respondent in regard to the offer of bribe lies heavily on 
the objector, vig., the appellant, still the appellant has discharged the burden in so 
far as he had succeeded in showing that the alibi evidence adduced by the rst respon- 
dent was not free from doubt and did not rule outan alternative possibility of some 
one else having travelled and done the various other acts rélied upon by the īst res- 
pondent and the ist respondent taking advantage of the same to support his case. 
The point urged by the learned counsel for the appellant is that the theory of pre- 
ponderance of probabilities would apply to the circumstances of the present case ; 
and that when once he had shown another probability, the burden would shift on to- 
the 1st respondent to prove positively the plea of alibi. The basis of this argument 
by the learned counsel for the appellant would appear to be that since the Evidence 
Act and the Civil Procedure Code apply to the trial of an election petition by the 
Tribunal, the theory of the shifting of the burden would also operate, in which case, 
the rst respondent was bound to prove his plea of alibi with more definite and positive 
evidence. The substance of the argument ofthe learned counsel for the appellant 
seems to be that the trial of an election petition is essentially a civil proceedings as. 
contemplated under sub-sections (1) and (2) of section go of the Representation of the 
‘People Act and considered in the light of section 100 of the same Act and sections 3, 
and 4 of the Evidence Act. We do not think that we can agree with this contention 
of the learned counsel for the appellant. In our opinion, the trial in an election 
petition is a quasi-criminal trial and not a civil trial. In Harish Chandra v. Trilokt 
Singh, it was observed that it should not be forgotten that charges of corrupt prac- 
tice are quasi-criminal in character and that the accusation in relation thereto must 
be sufficiently clear and precise to bring home the charges to the candidate. - Judged 
by that standard it is the duty of the appellant to prove beyond any reasonable doubt, 
that the rst respondent could have been present on the relevant dates and could have 
resorted to the corrupt practice alleged against him. The standard of proof in an 
election enquiry, in our opinion, is the same as could be achieved in a criminal trial. 
In Narasimha Reddi v. Bhoomaji*, a Bench of the Andhra High Court held that allega- 
tions as to corrupt practices as those referred to in sections 123 and 124 are of a 
quasi-criminal nature and the standard of proof required to- establish them is the 
same as pertains to proof in criminal cases and that the onus of establishing a corrupt 
practice beyond’ reasonable doubt rests heavily on the petitioner. Even so, in 
Inayatullah v. Diwanchand*, it has been held by a Bench of the Madhya Pradesh 
High Court that the trial of an Election Tribunal is in the nature of an accusation. 
and is a quasi-criminal action. If the same test is applied, then there would be a 
presumption of innocence and strict proof would be required before persons charged 
are held to be responsible. No doubt the procedure followed in enquirics in election. 


1. (1954) S.C.J. 717: (1954) 2 MLJ. ALR. 1957 S.C. 444. ` 
379 : aay 1 S.C.R. 509- 3. A.LR. 1959 And. Pra. rrr. % 
-> 2. (1957) S-G.J. 297: 1957 S.C.R, 370: 4. AXR. 1959 Madh. Pra, 58. 
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petitions is civil in form, but in substance, it is a criminal trial, especially when one 
keeps in view the results and consequences that follow from the decisions in election 
petitions. Simply because the procedure to be followed is civil in form, it cannot be 
contended that the amount of proof required for bringing the charges home to the 
person against whom the accusation is made, is reduced to that of an enquiry in a 
purely civil proceeding so as to give room for the theory of the balance of probabilities 
or the shifting of the burden. We do not think that it is open to the learned counsel 
for the appellant to contend that if he has proved a prima facie case against the 
Ist respondent, it is for the 1st respondent to rebut the prima facie case made out 
against him. The learned counsel for the appellant, in our opinion, ignores the 
distinction that has to be kept in mind, viz., the procedure that has to be followed by 
the Election Tribunal in accordance with the provisions of the Representation of 
People Act and the amount of proof that has to be adduced in order to establish the 
charges made in the petition against the successful candidate. The object of an 
enquiry in an election petition, it must be remembered, is mostly punitive, though it 

may not be wholly so. The public policy involved in setting aside elections where 
` corrupt practices are proved and the penalties that follow when such corrupt practices. 
are established, is an important factor which has to be kept in view, when the nature 
of the enquiry in an election petition is to be determined. Ifthe enquiry is before a. 
Civil Court, which follows the Civil Procedure Code, ordinarily no penalties ensue, 
and it cannot be said that the trial is a punitive one, but where the consequences par- 
take of penalties such as disqualifications and fines, etc., it is futile to contend that the 
enquiry is still a civil one. In Ram Dial v. Sant Lal, a Bench of the Punjab High 
Court has held that a charge of corrupt practice in election petitions has to be treated. 
just like a quasi-criminal charge and if the language of any particular sub-section 
of section 123 in terms is not attracted, the benefit should like all criminal trials, be 
given to the person charged with the commission of the alleged corrupt practice. 
In Balwant Rai Tayal v. Bishan Saroo? a Bench of the Punjab High Court has held 
that in election petitions, so far as they relate to charge of corrupt practice, there is a. 
, very great similarity to a criminal trial, and where a long list of witnesses is given as- 
being the persons who will support a particular charge, witnesses produced thereafter 
whose names are not on such list are more or less in the same position as witnesses 
produced in criminal trials whose names have not been revealed in the first informa-. 
tion report. It goes without saying that in a civil proceeding there are two parties. 
involved. Their mutual rights and obligations which come up for determination are 
purely of a civil nature, and the result of a decision in such a dispute does not involve 
fines or penalties or disqualifications or loss of status and position. Such civil proceed- 
ings cannot be compared with election petitions filed under the Representation. 
of People Act, where the terminology used ‘is ‘election offence’, ‘proof of guilt’, ‘accu- 
sations’, ‘charges’, ‘penalties’ and so forth, indicating beyond any doubt that the 
trials of election petitions are of a criminal nature, though ‘governed by the Civil. 
Procedure Code and the Evidence Act, in so far as the form of the trial is concerned. 
Therefore, we are unable to agree with the learned counsel for the appellant that he 
has attained the standard of proof that is required in order to demolish the plea of 
alibi set up by the 1st respondent. We think that the ‘appellant has failed to dis- 
charge the burden that lay heavily upon him to prove beyond reasonable doubt, 
that the plea of alibi is not substantiated and that therefore it should not have been. 
accepted by the Election Tribunal. 

* * * * * 


In the result, we do not think that the appellant has made out any case for our 
interference with the decision of the Election Tribunal, and we have no alternative 
but to dismiss the appeal, and it is accordingly dismissed with costs. Rupees two: 
hundred and fifty is fixed as costs. 


The memorandum of cross-objections is against the refusal of the learned Elec- 
tion Tribunal to award costs to the 1st respondent in consequence of his having dis- 
missed the election petition. We have read the reasons given by the learned Elec- 
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tion Tribunal for declining to awards costs. We do not think that there is sufficient 
ground for us to interfere with that order. The memorandum of cross-objections will 
therefore stand dismissed without costs. 


—— Appeal ard Meme. of 
V.S. Cross-objections dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANCHAPAKESA AYYAR. 
The State of Madras by Superintending Engineer, Manimuthar 


Headworks Division .- Appellant* 
v. 
K. Sankiah Thevar .. Respondent. 


Workmen’s Compensation Act (CII of 1923), section 3 (1) and Proviso (b) (ii) and section 12—Appli- 
cability and scope—‘* Out of and in the course of his employment ”’—Government project—Work entrusted to 
contractor—Latter engaging coolies for work—Workmen prohibited from remaining at premises during break 
or interval because of danger from blasting operations—Siren blown warning workmen to leave—Workmen remain- 
ing on spot and taking lunch in excavation—Death by accident—Right to compensation—Government paying com- 
pensation without notice to contractor—Right to recover same from contractor under indemnity clause. 


If during meal times or other intervals, the workman remains on the employer’s premises 
under such circumstances that he continues in the course of his employment, the risks of so doing are 
risks incidental to his employment, e.g., locality risks or risks arising from reasonable acts. If the 
workman, even during the lunch interval sustains accidents in the course of the employment, or 
.other work incidental or ancillary thereto, and not because of his own independent and unconnected 
private Poa or activity, he is usually entitled to compensation under the Workmen’s Compen- 
sation Act. 


But he will not be entitled to recover compensation for accidents caused by his acting unreason~ 
ably or unlawfully or by incurring unnecessary risks. Where the workman is specifically forbidden 
to be on the work spot during the lunch interval, owing to dangerous operations like blasting, and 
sirens are blown to warn him to leave the place, but he persists in remaining there foolishly eating his 
lunch in an excavation subject to the influence of blasting and meets his end, the employer cannot 
be held to be liable to pay compensation in respect of any accident. 


Where the Government, the employer, entrusted the work of blasting to a contractor and the 
contractor engages coolies who work under him the contractor agreeing that ‘it shall be his sole 
responsibility to protect the public and his employees against accident from any cause and he shall 
indemnify Government againt any claim for damages for injury to person or property resulting from 
„any such accidents and shall, where the-provisions of the Workmen’s Compensation Act apply, take 
steps to properly insure against any claim thereunder’ and Government pays compensation when 
.a claim is made, the Government cannot recover it from the contractor under the indemnity clause. 
“The case being one in which there would be no liability on the part of the Government or the contractor 
to pay compensation for the death under the Act, if the Government pays compensation out of pity 
without giving notice to the contractor, its act is no doubt praiseworthy, but it has no legal right to 
claim indemnity from the contractor under the indemnity clause. 


Persons cannot be charitable at other people’s expense. ‘The contractor’s laches in not insuring 
against risks and relying on false positions in law would not alter the position or render him liable to 
indemnify the Government. The indemnity would extend only as far as legal liability extends and 
no further. It cannot cover acts of charity, magnanimity, special grace, pity or liberality, 


Willis on Workmen’s Coxppensation Act, 1942 edition, page 112, followed. 


Vishram Yesu v. Dadabhoy Hormasji and Co., 1.L.R. (1942) Bom. 225, Ramabrahmam v. Traffic Manager, 
Vizagapatnam Port, (1943) 1 M.L.J. 260: Blovelt v. Sawyer, L.R. (1904) 1 K.B. 271, Armsirong 
Withworth and Co. v. Redforf, L.R. (1920) A.C. 757, Simson v. L. M. and S. Ry. Co., L.R. (1931) A.C. 
351, Rosen v. S. S. ‘Quercus’, L.R. (1933) A.C. 494 and Charles R. Davidson and Co. v. M. Robb, Ord. 
Officer, L.R. (1918) A.C. 304, referred to. 


Appeals Against the Orders of the Court of the Additional Commissioner for 
Workmen’s Compensation, Madras, dated 31st December, 1955 and made in I.A. 
Nos. 221, 222 and 223 of 1955 respectively. 


The Government Pleader (B. V. Viswanatha Iyer) for Appellant. 


P. S. Srisailam and V. S. Ramakrishnan, for Respondent. 
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* A.A.O. Nos. 145, 146 and 147 of 1956. 25th November, 1958. 
(4th Agrahayana, Saka 1880) 
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The Court made the following : - . 


ORDER.—These are three appeals filed by the State of Madras, represented by 
the Superintending Engineer, Manimuthar Head Works Division, Manimuthar 
Dam, against the orders of the Additional Commissioner for Workmen’s Compensa- 
tion, Madras, in I.A. Nos. 221 to 223 of 1955, rejecting the prayer to make Sankiah 
Thevar, the contractor in charge of the -works at the spot where the accident occur- 
red, indemnify the Government and return to them three sums of Rs. 720, Rs. 720: 
and Rs. 200 paid by them in respect of the death of Mythar Bathi, Mytheen Bathi 
and Subramaniam, killed by a landslide, under the Workmen’s Compensation Act. 


The facts are briefly these. Mythar Bathi, Mytheen Bathi and Subramaniam 
were daily coolies engaged under the contractor, Sankiah Thevar, the respondent, 
in the Manimuthar Dam Works. When the work was in progress, blasting had to be 
resorted to between 12 noon and 1 p.m. and, as it was a dangerous process involving 
considerable risk to life, workmen were prohibited from remaining at the work-spot. 
The three deceased persons as well as other workmen were expected to work from 
‘7. 30 A.M. to 12 noon and again from 2 P.M. to 5-30 P.M. ‘There was a break of 
two hours from 12 noon to 2 P.M. when the workers were not only not expected to 
remain at the work-spot but were not given an option to do so and were expressly 
directed to go away from the work-spot, according to the contractor. The reason 
for this was of course the dangerous blasting operations between 12-30 p.M. and 
1 P.M. Because of this at 12 noon a siren was sounded asking the workers to disperse: 
and go away from the work-spot.* At 12-30 P.M. just before the blasting began, a 
warning siren was again sounded asking the workers to clear out of the work-spot as. 
blasting was about to begin. Despite all this, the three deceased workers did not 
leave the work-spot on 29th May, 1954 at 12 noon, when the siren sounded, or even 
at 12-30 P.M. when the warning siren sounded. At 12-30 P.M. the blasting began, 
and at 12-45 P.M. as a result of the blasting, there was a side-slip or landslide at an 
excavated spot. Unfortunately for the three deceased, they were then taking their 
lunch at that very spot with the consequence that when the land-slip occurred all the 
three were buried by it and they died. Claims were put on their behalf for compensa- 
tion under the Workmen’s Compensation Act, against the State, the principal em- 
ployer. The Workmen’s Compensation Act allows such claims to be preferred either 
against the principal employer or against the contractor directly employing the 
workmen as the claimants chose. The State of Madras did not contest the claims 
for compensaticn and did not also give any notice to the contractor, Sankiah Thevar,, 
regarding the claims and allow him to contest the claims if he so chose, before the 
deposit of the amounts. The Additional Commissioner for Workmen’s Compensa- 
tion awarded Mythar Bathi Rs. 720, Mytheen Bathi Rs. 720 and Subramaniam 
Rs. 200 as compensation under the Act. These sums are pitifully small for loss of 
human lives, but are the amounts directed by the Act. It is not disputed by the 
contractor’s counsel that if the claims are sustainable the compensation paid was 
reasonable and proper. After paying these amounts, the State of Madras, through 
the Superintending Engineer, applied to he Commissioner for Workmen’s Compen- 
sation to make the contractor Sankiah Thevar, in whose section the accident had. 
occurred, to indemnify the Government under the following clause in the contract 
between the Government and the contractor. 


“ It shall be the contractor’s sole responsiblity to protect the public and his employees against 
accident from any cause and he shall indemnify Government against any claims for damages for 
injury to person or property, resulting from any such accidents and’shall, where the provisions of` 
the Workmen’s Compensation Act apply, take steps to properly insure against any claim thereunder.” 


It was alleged that the contractor had neglected to effect any such insurance. 


The Additional Commissioner for Workmen’s Compensation, held that the acci- 
dent to the three workmen did not arise out of and in the course of their employment, 
as the accident occurred during the break between 12 noon and 2 P.M. for lunch, 
and work was suspended, and workmen were not expected to remain at the spot 
during the break. So, he dismissed the application of the State for indemnity. 
Hence these three appeals by the State. f 
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I have perused the records, and heard the learned Government Pleader for the 
State and Mr. V. S. Ramakrishnan, the learned ccunsel for the contractor, Sankiah 
‘Thevar, the respondent in all the three appeals. 


The learned Government Pleader raised three main contentions. The first 
was that the lower Court was wrong in holding that the claims would not be sustaina- 
ble because the accidents occurred during the lunch break and net during the hours 
of work. He said that taking lunch and answering calls of nature were incidental 
to the employment and that accidents occurring during such activities would be 
accidents arising in the course of the employment, though perhaps strictly not out of 
the employment, and, relied on the Bench ruling of this Court in Ramabrahman v. 
-Traffic Manager, Vizagapatam Port1, where the accidents occurred during the hours 
of work, though not at the spot of work and not arising strictly out of the work. 

That is so. Mr. Ramakrishnan did not dispute this point, but urged that in 
this case the accident occurred not during the work hours but during the lunch 
break. 


The learned Government Pleader then urged that even if the accidents eccurred 
outside the work hours and during the lunch break, they have been held to arise 
in the course of the employment when they are proved to be incidental to the work 
and ancillary to it and not out of something done for the worker’s own sole benefit 
‘unconnected with the work on hand, like a worker going from the work-spot to a 
swimming pool outside the premises to have a swim and getting drowned in that 
pool, or, buying a sausage from a restaurant outside the work-spot during the lunch 
break and dying of some poison contained in it. The learned Government Pleader 
- relied on the rulings in Vishram Yesu v. Dahaboy Hormasji © Co*, Blovelt v. Sawyer’, 
Armstrong Withworth & Co. v. Redforf*, Simson v. L.M.S. Ry®, Rosen v. S. S. ‘Quercus? § 
for this position, and cited Charles R. Davidson and Company v. Robb, Ord. Officer’, to 
show the limitations of this principle and the refusal of compensation where the 
person killed by the accident had undertaken an expedition for his own benefit and 
brought the accident on himself instead of sustaining it in the course of his 
employment. i 

Mr. Ramakrishnan wanted to contest this position by saying that the contractor 
had no control over the workmen during the lunch break and could not be held 
liable for whatever accident that occurred during that break. According to him, 
at 12 noon the contractor must be deemed to have handed over the premises 
to the State of Madras and the Superintending Engineer, his employer, 
and, to have taken over the premises from the State of Madras and the Superinten- 
ding Engineer at 2 p.M. This is artificial and unconvincing. It was not Mr. 
Ramakrishnan’s contention that there was any formal handing over of charge and 
taking over of charge. Nor is it reasonable to expect such handing over of charge 
and taking over of charge. The weighty rulings of the House of Lords, cited 
by the learned Government Pleader, fully proves his point, vig., that if the workmen 
even during the lunch interval, sustain accidents in the course of the employment 
or incidental or ancillary thereto and not because of their own independent and 
unconnected private ‘adventure dr activity, they are normally entitled to get com- 
pensation under the Workmen’s Compansation Act. But, there is one limitation 
to this, viz., where the workmen are specifically forbidden to be on the work-spot 
during the interval, owing to dangerous operations like blasting taking place, and 
sirens are blown to warn them to leave, and they persist in remaining there foolishly 
and get involved in accidents like this. Though there was no evidence let in on 
either side, the contractor had specifically stated that the workmen were forbidden 
from being on the premises from 12 noon to 2 p.M. as there were blasting operations, 
and, that the siren was blown at 12 noon asking them to disperse and a warning 
siren was blown at 12-30 P.M. warning them that blasting was about to begin and 
they should clear out if they had not cleared out already and, yet these workmen 
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remained eating their lunch in an excavation subject to the influence of blasting 
and met their end and so they could not get.any compensation, and though the 
Government paid them compensation, they could not recover it from him. This 
point was not met by the Government. Nor can the learned Government Pleader’s 
request for a remand to let in belated evidence to the contrary be now granted. 
It is well known that every case must be decided on its own facts. Though the 
Government Pleader quoted many authoritative decisions in support of the legal 
position referred to above, he was unable to meet the position arising out of the 
peculiar facts of this case. - 


In this connection Mr. Ramakrishnan rightly relied on the observations of Willis 
at page 112 of his treatise on Workmen’s Compensation Act, 1942 edition, which 
Fun as follows :— 

“If, during meal times or other intervals, the workman remains on the employer’s premises 


under such circumstances that he continues in the course of his employment the risks of so doing 
for example, locality risks, or risks arising from reasonable acts, are risks incidental to his employment. 


But he will not be entitled to recover compensation for accidents caused by his acting unreasonably 
wor unlawfully, or by incurring unnecessary risks, as where the workman took his meals seated on a 
tank in a pump room, where he had no right to go, although there was no express prohibition against 
his going there”. 

In the present case there was an express prohibition also to the workmen to 
remain at the spot, and those three foolish workers did not obey the order to clear 
out at 12 noon or at 12-30 P.M., when the sirens were blown, but remained, in that 
dangerous excavation subject to the effects of blastings, eating their lunch, with the 
anevitable consequences that when the blasting commenced the excavation area 
was affected and they were buried and killed. So, the case is one where there would 
have been no liability on the part of the State or the Contractor to pay compensation 
for their deaths under the Workmen’s Compensation Act. The State paid the 
compensation evidently out of mere pity as it cannot be said to be so ingorant of 
the law as to pay despite lack of liability. But, it is obvious that, though the act of 
the State in paying compensation is praiseworthy in this case, like the recent act 
of a Government in giving compensation to the dependents of each person killed by” 
shooting in the course of rioting, there is no legal liability to give compensation, ' 
and, therefore, no legal right to claim idemnity from the contractor under the. 
idemnity clause referred to above. i 

Persons cannot be charitable at other people’s expense. That is the first 
principle of ethics as also of law. If the Government had'felt any doubt regarding 
their liability for these accidents, they should have given notice of the claims to the ` 
contractor and allowed him to fight out the claims, if he chose, just as motor car 
‘owners involved in accidents leave it to the insurance’ companies to fight it out. The 
State in this case did not give notice to the contractor. As I have held, on the facts 
of this case, that there was no liability on the part of the State to pay compensation 
to the victims of this accident under the Workmen’s Compensation Act, as these 
victims had brought the accident on themselves by their own folly in exposing them- 
selves to unnecessary risks despite the express provision, it follows that the State 
cannot recover anything from the contractor. The contractor’s laches in not 
insuring against risks, and his relying on false positions in law likenon-liability for 
accidents during lunch break, will not alter this position, but only, disentitle him 
to costs when these appeals are dismissed, as they deserve to be. 

I may add here, that this is not a case where the accident took place during the 
hours of work or during the lunch break where the workmen had an option to 
remain on the premises, but, took place during a break from 12 noon to 2 P.M., when 
the workmen were expressly forbidden to be at the permises owing to the dangerous 
blasting, and, two sirens were also sounded. to reinforce this prohibition and to- 
make the stragglers clear out. In my opinion, it will be quite unreasonable to make 
the employer or the contractor pay compensation in such cases. I have no hesi- 
tation in agreeing with Willis’ opinion on this point. When the employer was not 
liable to pay compensation, and, if he pays compensation out of pity, special grace, 
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ma; nanimity or li>erality, he has no right to recover it from the contractor, under- 
any Clause for indemnity in the contract. Indemnity will extend only as far as. 
legal liability extends, and not further. It will not cover acts of charity, magnani-- 
mity, special grace, pity, or liberality. 


In this view, though I agree with the learned Government Pleader that such 
clauses of indemnity included in: contracts with contractors are perfectly legal and. 
can be enforced in all cases where Government, as employer, is bound to pay com- 
pensation for accidents under the Workmen’s Compensation Act, the facts of this 
case make the indemnity clause inapplicable as there was no legal liability on the 
part of the Government to pay compensation. 


These three appeals, therefore, deserve to be, and, are hereby, dismissed, buts, 
in the peculiar circumstances, without costs. 


P.RN. re Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAMASWAMI AND MR. JUSTICE ANANTANARAYANAN. 


Ramachandran .. Appellant. * 


Evidence Act (I of 1872), section 27—Scope— In the custody of a police officer —Words should be 
construed broadly—Extra-judicial confession—Evidentiary value—Extent of. 

The weight to be given to an extra-judicial confession would depend entirely upon the context: 
of circumstances, the person to whom it was made and the actual conditions under which it was 
made, which may probabilise the voluntary nature and truth of the confession or otherwise. Where it 
was made spontaneously by the accused to a Magistrate who was not then concerned with the investi- 
gation of that offence who was not even aware of the identity of the person appearing before him or: 
of the fact that any offence had been committed the confession is certainly entitled to a very great. 
weight unless there are any reasons suggested to the contrary by the defence. The extra-judicial. 
confession in the instant case was held to be admissible both as admission and as a report of first 
information, 


The spirit of the language employed in section 27 of the Evidence Act, appears to imply that: 
where a person submits himslf to the custody ofa Police Officer with the consciousness that temporarily 
at least he is in such custody or under such control whether formally authorised or not, the information 


given by him to such officer leading to the discovery of a relevant fact may be proved within the scope- 
of the section. To limit the meaning of the expression further by imposing conditions as to the time 
of the arrest the existence or the absence of a formal magisterial order authorising police custody or 

- interrogation etc., does not seem to be justified either by the context or by any inherent feature of 
the scheme of sections 25 and 26[to which{section 26 clearly constitutes a proviso or exception. 


The expression ‘in the custody of a Police Officer’ in section 27 of the Evidence Act should be- 
interpreted broadly; 


Trial referred by the Court of Session of the West Tanjore Division at Tanjore- 
for confirmation of the sentence of death passed upon the said Prisoner in Case No.. 
32 of the Calendar for 1959, on 4th July, 1959. 


T. M. Chinniah Pillai, for Appellant. 
The Public Prosecutor (P. S. Kailasam), on behalf of the State. 


The Judgment of the Court was delivered by 

Anantanarayanan, F—The appellant, Ramachandran, has been convicted. 
of the murder of a woman named Pappal, and also of causing disappearance of the: 
evidence of offence (sections 302, Indian Penal Code and 201, Indian Penal Code), 
and sentenced to death for the offence of murder. The learned Sessions Judge of 
Tanjore,.who tried the case, has not imposed a separate sentence under section. 
201, Indian Penal Code, as he considered that, that was not required or 
desirable, following the Bench decision of this Court in Emperor v. Rama Goundan... j 
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The appellant and Pappal (deceased) were related, being cousins, and the 
appellant is a young man of about 22, while the woman definitely older. The two- 
were in illicit intimacy, which was also a prohibited relationship, amounting to 
incest. Pappal was married and had two children, but she had left her husband 
and was living with her mother (P.W. 1) in a house the rear portion of which was. 
occupied by the accused. We have very considerable evidence regarding the ‘illicit 
intimacy, consisting of the testimonies of P.Ws. 1, 2, 3, 4, 5, 6 and 8. There is also 
evidence that the deceased was of loose conduct with others as well, and this is spoken 
to by P.Ws. 2 and 4. The suggestion for prosecution is that sexual jealousy pro- 
bably motivated the appellant to commit this crime. 


On Wednesday, 11th March, 1959, the appellant and the deceased were seen 
by Sambandam (P.W.8) proceeding towards the eastern portion of the village, the 
appellant then having an aruval. After that, the victim was not seen alive by any- 
one. 


Though Pappal thus disappeared, neither her mother (P.W. 1) nor anyone: 
else, seems to have suspected anything gravely amiss. But at about 4-25 P.M. on. 
13th March, the appellant appeared before Mr. Raghavachari (P.W. 7), the Judicial 
Sub-Magistrate of Papanasam, while the officer was in this Court-hall. The 
appellant then surrendered himself, after making a statement that he had murdered: 
Pappal on the 11th of March. It is important to note that both the mother of the 
victim (P.W. 1) and the police came to know of this offence only through learning 
about the statement of thea ccused to the Magistrate. The subsequent report of P.W. 
1 to the village headman (Exhibit P-1) and the yadhasts (Exhibits P-5 and P-5-a), 
were rightly excluded from consideration by the learned Sessions Judge, as within. 
the ambit of section 162, Criminal Procedure Code. This apart, the Sub-Magis- 
trate recorded what the accused told him (Exhibit P-2), and sent a copy of the record 
to the police (Exhibit P-2-a), upon which alone investigation followed. After the- 
accused was remanded to the sub-jail by the Magistrate, he was interviewed by the- 
Circle Inspector (P.W. 16), to whom the accused gave some information. The- 
evidence shows that this information was furnished previous to the order of the Sub- 
Magistrate (Exhibit P-3-a), formally delivering the appellant into police custody.. 
The importance of this will be obvious later. 


In pursuance of his own statement, the appellant took the Circle Inspector, the- 
Executive Magistrate (P.W. 15), the Medical Officer (P.W. 9) and others to the- 
Coleroon river-bund on the afternoon of the 14th March, and took out the corpse 
of the deceased from the spot of burial. The body had been placed in two gunny 
bags (M.Os. 6 and 7), and chemical analysis showed that one of them was stained 
with human blood. There is no doubt about the identification of the corpse, and 
this rests upon the evidence of the mother (P.W. 1), and also upon the identity of” 
jewels and other properties taken from the body (M.Os. 1 to 4). The appellant 
then took the officers to another spot, wherefrom blood-stained earth was recovered 
after he indicated the spot. The appellant, after this, took the party of officers. 
to his house, and produced from where he had kept them, the aruval (M.O. 5), the 
spade (M.O. g) and some clothes. Chemical analysis did not reveal that these 
were stained with human blood, but, as the learned Sessions Judge surmises, it is. 
very probable that the aruval and spade were washed in the river after the crime. 


The autopsy in this case very clearly showed that the woman had been murdered. 
According to the doctor (P.W. 9), the cause of death was an ante-mortem incised. 
injury, 54” 3’ X3”, on the left side of the neck, cutting muscles, blood-vessels, the 
trachea and oesophagus. This was a necessarily fatal injury, which must have caused 
instantaneous death. There was a suggestion in defence in the lower Court, that 
the appellant admitted to the Circle Inspector (P.W. 16) that he had given 3 cuts. 
to the victim, while the autopsy revealed only a single incised wound. But, as the- 
learned Sessions Judge points out, this was not followed up, as it ought to have- 
been done, by cross-examining the Medical Officer (P.W. 9) on the point whether- 
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-more than one cut with anaruval could have caused the injury set forth in the 
postmortem certificate, Exhibit P-4. 


Apart from all this testimony, there was some other evidence about another 
extra-judicial confession made by the appellant on the night of the 11th March, 
itself at about 10 p.M., to one Mani (P.W. 5). P.W. 5 and P.W. 6 speak to this 
confession, but the learned Sessions Judge did not take this evidence into 
consideration, because these witnesses were not examined till the 14th March, and 
they did not earlier report the admission of the crime by the accused, either to the 
Police, or even to the mother (P.W. 1). We are not clear that this confession should 
be necessarily disbelieved on this account, and it is noteworthy that no definite 
hostility is suggested against these witnesses. But, in view of the ample evidence 
in this case connecting the accused with the crime, this is not of great importance. 


At the trial, the accused denied the illicit intimacy with Pappal altogether- 
‘He admitted the facts of his appearance before the Magistrate on the 13th of March, 
and the extra-judicial confession then made by him. He also admitted that he took 
.a party of police and other Officers to the Coleroon river-bund, and pointed out the 
spot of burial, but his defence was that he indicated the spot shown to him earlier 
by the Police, that he did not actually unearth the body, that he made no statement 
to the Circle Inspector (P.W. 16), and that the police themselves- seized 
material objects from his house. With regard to the extra-judicial confession to 
the Magistrate, his case was that the Police met him in Papanasam Bazaar Street, 
and asked him to proceed to the Magistrate and make a statement like that, and 
that he did.so. In our view, these defences do not appear to be even remotely 
probable, for the prosecution evidence makes it clear beyond all doubt that neither 
the Police nor even the mother of the victim (P.W. 1), had any suspicion that the 
‘woman had been murdered, prior to the statement made by the accused himself to 
the Magistrate. Nor is there anything to indicate that the Police knew the spot 
.of burial, and the spot from which blood-stained earth was seized, at any earlier 
time, before the appellant indicated these spots to the party of Police and Officers. 
‘Since it is indisputable that the woman died as a result of homicidal violence, viz., 
a mortal injury inflicted with a sharp, heavy weapon like an aruval, the question 
is whether these facts suffice to bring home guilt to the appellant beyond any 
‘shadow of doubt. ~ 


But, before we proceed into an analysis of this aspect, there are two questions 
-of legal interest and significance, which arise in this case and to which we must turn. 
They have to be first examined, and they may be set forth as follows. Firstly, we 
have the question, what is the importance and weight to be attached to an extra- 
judicial confession, like the one made in this case, by the appellant to the Magis- 
trate, retracted as it stands? Secondly, we have the question of even greater legal” 
‘significance, whether the statement made by the appellant to the Circle Inspector 
(Exhibit P. 12), admittedly made at a time when the appellant was in magisterial 
‘custody, but not in formal Police custody, should be excluded from evidence under 
‘section 27 of the Indian Evidence Act. If that statement is to be excluded, we must 
further consider whether the prosecution can rely upon the conduct of the accused 
in unearthing the body, etc., to corroborate the material facts of the retracted 
-confession. 


- The scheme of sections 21 to 27 of the Evidence Act, when examined, shows 
that this group of sections relates to admissions, of which a confession by an accused 
is a species, and to certain circumstances which may prohibit the proof of such 
-confessions or admissions. A confession is a kind of admission, and there is no clear- 
-cut line of demarcation between the two. Again, admissions may be relevant in 
.civil as well as in criminal cases, and, as observed by Horwill, J., in Titus, In re? 
.admissions that might be proved in civil cases, are not inadmissible in criminal cases 
.as such, An extra-judicial confession is merely a confession made outside the scope 
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of a judicial confession recorded during the investigation of a crime by a Magis- 
trate, after complying with the formalities of section 164, Criminal Procedure Code. 
‘The weight to be accorded to such a confession would depend entirely upon the con- 
text of circumstances, the person to whom it was made, and the actual conditions 
under which it was made, which may probabilise the voluntary nature and truth 
of the confession, or otherwise. A judicially recorded confession is given weight, 
purely because the law prescribes various precautions which have to be observed 
by the recording Magistrate, who is bound to satisfy himself, that, as far as he can 
ascertain, the confession is being voluntarily made. An extra-judicial confession may 
be retracted, precisely like a judicial confession. In either contingency, the Courts 
would look to material corroboration of: the confessional statement, before fully 
accepting and acting upon it. The decision of the Privy Council in Nazir Ahmad 
v. The King Emperor!, seems to have caused some misconception upon this. aspect, 
which should be made clear. ‘That was a case in which a confession was made to 
a Magistrate during the course of an investigation, and the Magistrate empowered 
to record it did not comply with the provisions of section 164, Criminal Procedure 
Code, and merely made certain memoranda, even which were later destroyed. 
The important observation of their Lordships, summing up the true nature of the 
decision and its precise applicability was as follows :— i 


“ The effcet of the statute is clearly to prescribe the mode in which confessions are to be dealt 
with by Magistrates when made during an investigation, and to render inadmissible any attempt to 
deal with them in the method proposed in the present case.” 


This decision, therefore, does not at all affect the admissibility of extra-judicial 
confessions, or the probative value to be attached to them. Two decisions of this 
‘Court make this very clear. Arunachala Reddi, In re*, was a case like the present, 
where the accused, after committing the offence of murder, went straight to the 
nearest Magistrate and made a statement confessing the offence. Only, in that case, 
the confession was recorded in the manner prescribed by section 164, Criminal 
Procedure Code. Waller and Krishnan Pandalai, JJ., pointed out that confes- 
sions, like other admissions, are relevant under the Evidence Act, unless rendered 
inadmissible by some circumstance of an invalidating character declared by law. 
Section 164, Criminal Procedure Code, did not exclude confessions otherwise 
admissible. Again, in Nainamuthu v. Emperor®, Burn and Stodart, JJ. held that where 
the accused proceeded to a Magistrate after the murder and confessed the occurrence, 
and the confession was not recorded under section 164, Criminal Procedure Code, 
for the very good reason that the Magistrate was not then concerned with the 
investigation of the crime, the statement was admissible, both as a report ef first 
information and otherwise under the law relating to admission. The true scope 
and applicability of Nazir Ahmad v. The King Emperor, is also indicated here. 


Hence, upon this aspect, we must conclude that the present extra-judicial con- 
fession is admissible, both upon the law relating to admissions, and as a Report of 
First Information. As the Magistrate was not then concerned with the investi- 
gation of this murder, the procedure under section 164, Criminal Procedure Code, 
was not adopted, and no infirmity attaches to the statement.because of this fact. The 
weight to be given to such an extra-judicial confession depends entirely upon 
the circumstances under which it was made. Where, as in this case, it was 
spontaneously made by an accused, to a Magistrate, who was not even aware of 
the identity of the person appearing before him, or of the fact that any murder had 
occurred, the confession is certainly entitled to very great weight, unless there are 
any reasons for accepting the suggestion in defence, or even considering it probable, 
that Police had tutored the appellant to go and make such a confession. Where 
the confession is retracted, corroboration of material particulars is certainly neces- 
sary, but this would apply equally to confessions judicially recorded. In a certain 
pe he Ee ee SS 

1. (1936) 71 M.L.J. 476: L.R. 63 I.A. 372 : 3. (1940) 2 M.LJ. 89: LL.R. (1940) 
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2. (1932) 62 M.L.J. 680 : 35 L.W. 607. 


116 . THE MADRAS LAW JOURNAL REPORTS. [t960- 


sense, an extra-judicial confession of this character is even more likely to have been. 
voluntarily made, than a judicial confession, for the simple reason that, whatever the 
formalities complied with, a judicial confession is almost invariably recorded only 
after the accused comes under the possible influence of the Police, subsequent to- 
his arrest. Any general impression that prevails that extra-judicial confessions, 
upon the whole, are necessarily inferior in weight and probative, value, would,. 
therefore, not be correct. Everything would depend upon the surrounding facts. 
circumstances of the case. 


We may now proceed to a discussion of the more difficult problem, whether- 
the information furnished to the Circle Inspector ought to be excluded in evidence,. 
as not within the scope of section 27 of the Indian Evidence Act. 


We may immediately state that an examination of the authorities upon this 
matter, shows two broad aspects or tendencies. In a certain line of cases, it has been 
tacitly assumed, upon a reading of section 27 of the Indian Evidence Act, without 
much further discussion or scrutiny, that the words “in the custody of a police: 
officer” occurring in the section necessarily relate to a formally authorised police 
custody, taking place after arrest. There is no comment upon the absurdity of the- 
result of such strict interpretation, which, of course, is the consequence of the: 
language itself prima facie set forth tersely and with force if we may say so with great 
respect, by Rankin, J., in Durlav v. R.1, as follows : 

“There might be reason in saying that if a man is in custody, what he may have said cannot be 


admitted ; but there can be none at all in saying that it is inadmissible in evidence against him 
because he is not in custody. Yet this is the consequence of saying that section 27 is more than a pro- 


viso to section 26. It is, however, well held by authority that, that is so and, until the legislature 
takes the matter in hand, the paradox expressed in the present case will continue to be law”. 

The cases of this Court that bear upon this particular question of the nature 
of the custody, generally assume that unless the accused be in Police custody formally 
authorised, or in such custody after arrest, section 27 would not apply. Thus, in 
Peria Guruswami Goundar v. Emperor® Wadsworth and Somayya, JJ., held that section 
27 did not apply to a statement made by an accused to a Police Officer, before the 
deponent came into the formal custody of that Officer. Similar dicta are to be found 
in Kambala Kalikamurihy, In re.3 In In re Kamakshi Naidu’, Horwill, J., held that a- 
confession made by an accused in police custody was admissible under section 27, 
though the custody itself was not in connection with the offence relating to which 
the confession was made, but in connection with another offence. 


But we find a different line of cases, particularly of the Calcutta, Allahabad and 
Nagpur High Courts, where a definite attempt has been made to-apply a less rigid 
interpretation to the expression ‘‘ custody ” occurring in section 27. If that inter-. 
pretation were to be adopted, it would certainly render admissible the information 
(Exhibit P-12) in the present case, which was given by the accused to the Circle 
Inspector while he was formally in magisterial custody, and before the Magistrate 
had made an order authorising his detention in police custody. The interpretation 
has proceeded so far as to suggest that police ‘ custody’ in the terms of section 27 
might well include surveillance, interrogation before arrest, etc. In Santokhi Beldar 
v. King Emperor®, a Full Bench of the Patna High Court held that when a person who- 
went to a police officer and voluntarily stated the circumstances of a crime, accusing 
himself of committing it, he submitted himself to the custody of that officer within 
the meaning of section 46 (1) of the Code of Criminal Procedure, and that section 
27 of the Evidence Act applied to the statement. This followed an earlier decision 
of the Calcutta High Court in Legal Remembrancer v. Lalit Mohan Singh Roy. In 
Chhotey Lal v. State of U.P.?, it was held that with reference to section 27, ‘“‘custody’””’ 
did not mean formal custody, but included any kind of suveillance or restriction or- 





1. (1931) 36 C.W.N. 373 at 376. 456. 

2. 1941 M.W.N. (Cr.) 94. 5. (1932) I.L.R. 12 Pat. 241 (F.B,). 
3. 1936 M.W.N. 835. 6. (1922) I.L.R. 49 Cal. 167. 
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restraint by the Police. In M. J. Jamunia Partap Lohar v. Emperor!. Grille and 
‘Cruer, JJ., observed that even if the accused in the case had not been formally 
„arrested at that time when she gave the information, she was for all practical pur- 
poses in police custody, and that section 27, therefore, applied. In Rambahu Jadav 
and others v. Emperor?, the accused was in hospital, in judicial custody, and the police 
officer examined him with the permission of Court. The Patna High Court 
‘observed that section 27 could well be applied to a case of that kind, because actual 
(police custody was then prevailing. 


We do nor think it is necessary to examine other cases of other High Courts 
‘bearing upon the matter, for the trend of the wider interpretation that we have 
‘referred to, becomes clear from an examination of the authorities already cited. 
As far as the authorities in Madras are concerned, the question does not appear to 
have been discussed in the form in which it now presents itself to us, arising strictly 
‘from the facts of this case. It may be impossible to resolve the ‘ paradox’ referred 
‘to by Rankin, J., without legislative amendment, but it is certainly desirable to apply 
a wider interpretation if it could be properly done, so that the anomaly is 
considerably minimised. Apart from this, we see no reason at all why the 
expression relating to police custody occurring in section 27 of the Indian Evidence 
Act, should be rigidly interpreted. After all, what the spirit of the language 
employed appears to imply is that, where a person submits himself to the custody 
of a police officer, with the consciousness that temporarily at least he is in such 
«custody, or under such control, whether formally authorised in some manner or 
otherwise, the information given by him to such officer, leading to the discovery of 
a relevant fact, may be proved within the scope of the section. To limit the meaning 
-of the expression further, by imposing conditions as to the time of arrest, the 
‘existence or absence of a formal magisterial order authorising police custody or 
interrogation, etc., does not seem to be justified either by the context, or by any 
inherent feature of the scheme of sections 25 and 26, to ‘which section 27 clearly 
constitutes a proviso or exception. Please see the decision of the Supreme Court 
‘in Ramakishan v. Bombay State’, j 


Therefore, we would conclude that the statement made by the accused to the 
‘Circle Inspector, in the present case, was perfectly admissible under section 27 of 
the Indian Evidence Act. Though, formally the accused was in judicial custody 
under an order of remand made by the Magistrate, he was temporarily in the 
“custody of the Police Officer,” when he was interrogated, and must be held to have 
been in such custody for the purposes cf the applicability cf section 27. But, even 
if we exclude the statement, there is ample corroboration material in the present 
‘case to bring home guilt to the accused. The conduct of the accused in unearthing 
the body, the discovery of blood-stains upon one of the gunny bags in which the 
body was placed, the seizure of blood-stained earth from another spot pointed out 
‘by the accused, the medical evidence itself, all amply and materially corroborate his 
‘retracted confession. His guilt was established overwhelmingly, and beyond any 
‘reasonable doubt. 


We would, therefore, confirm the convictions, both upon the charge of murder 
‘and the charge cf causing disappearance cf evidence of the crime, The sentence 
of death imposed: with reference to the charge of murder is the only one that could 
be fitly imposed, in the circumstances of the case. The accused seems to have 
planned the offence, and there is absolutely nothing to suggest that he acted 
suddenly, in the heat of passion or anger, or even that some kind of altercation 
preceded the murder. The accused had no rights over the woman, and there 
is, again, nothing to indicate that any particular conduct on her part was an 
immediate provocation. We, therefore, confirm the sentence also, and dismiss the 
appeal. 





R.M. oo Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RAMASWAMI AND MR. JUSTICE ANANTANARAYANAN. 


Naina Mohamed ; .- Appellant* 
Evidence Act (I of 1872), section 106—Scope and applicability in criminal trials—Trial based upom 


sircumstantial evidence—Facts within the knowledge of the accused tending to show his innocence—Failure of 
the accused to offer explanation about—Relevant factor in conviction. 


The ordinary rule which applies to criminal trials that the onus lies on the prosecution to prove 
the guilt of the accused is not in any way modified by the provisions contained in section 106 of the 
Evidence Act. Even where there are facts specially within the knowledge which could throw a light 
upon his guilt or innocence as the case may be, the accused is not bound to allege or prove them. 


But in a criminal trial where the guilt of the accused is to be established by circumstantial 
evidence, where the accused does not throw any light at all upon facts which ought to be specially 
within his knowledge and which could support any theory or hypothesis compatible with his innocence, 
‘the Court can also take into consideration his failure to adduce any explanation in finding him guilty, 


Deonandan v. State of Bihar, (1955) 2 8.C.R. 570 : A.I.R. 1955 S.G. 801, referred. 


Appeal against the Judgment of the Court of Session of the Tirunelveli Division 
in Case No. 12 of the Calendar for 1959, dated 14th March, 1959. 


T. Govindarajulu, (Amicus Curiae), for Appellant. 
T. S. Bhyme for the Public Prosecutor (P. S. Kailasam), for the State. 


Tne Court delivered the following Judgments: 

_ Ramaswami, F.—I entirely agree with the observations of my learned brother 
epunciating pellucidly, if I may respectfully say so, the scope of section 106 of the 
Indian Evidence Act and its due place in criminal trials. On account of the 
importance of the topic, I would like to add the following: 


This section should be applied with care and caution in criminal cases. But it 
cannot be said that it has no application to criminal] cases : B. N. Chatterji v. Dinesh 
Chandra Guba’. See Woodroffe and Ameer Ali’s Law of Evidence in India, Tenth 
a by Malik, C.J., (1958), Volume IT, page 1260—Applicability to Criminal 

ases. - 

The ordinary rule which applies to criminal trials in this country that the onus 
lies on the prosecution to prove the guilt of the accused is not in any way modified 
by the provisions contained in section 106 of the Evidence Act. This section is on the 
other hand to be taken along with the provisions of that general rule: Lachmar 
Singh v. The King, Shambunath v. State of Ajmer®, Shewaram Fethanand v. Emperor’. In 
the language of Professor Glanville Williams, this persuasive burden of proof (as 
opposed to the evidential burden envisaged in section 106) namely, the burden of prov- 
ing all issues remains with the State : Professor Glanville Williams, The Proof of 
Guilt, (Hamlyn Lectures, seventh series) page 128 and following). 


Section 106 cannot be invoked to make up the inability of the prosecution to: 
produce evidence of circumstances pointing to the guilt of the accused. This sec- 
tion cannot be used to support a conviction unless the prosecution has disharged the 
onus by proving all the elements necessary to establish the offence. It does not 
absolve the prosecution from the duty of proving that a crime was committed even 
though it is a matter specially within the knowledge of the accused and it does not 
throw the burden on the accused to show that no crime was committed. To infer the 
guilt of the' accused from absence of reasonable explanation in a case where the other 
circumstances are not by themselves enough to call for his explanation is to relieve 
the prosecution of its legitimate burden. So, until a prima facie case is established by 
such evidence, the onus does not shift to the accused. In re Kanakasabai Pillai® ;, 








* Crl. Appeal No. 281 of 1959. : 22nd September, 1959. 
1. ALR. 1948 Cal. 58: 48 Cri. L.J. 999. 404. ` ; 
2. A.LR. 1949 Cal. 235. 4. A.I.R. 1939 Sind 209 ; 41 Cil. L.J. 287. 
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3. (1956) 2 M.L.J. (S.C.) 1: (1956) S.CJ. 5. (1938) 50 L.W. 452 : 1939 M.W.N. 883 = 
429: 1956 S.C.R. 199: AIR. 1956 (S.C.) AIR. 1940 Mad. 1. 
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Hada v. The State, Emperor v. Muzaffar Hussain®, Ram Bharosey v. Emperor®, Sahendra: 
Singh v. Emperor’, State of Bihar v. Amir Hussan’, and see also the cases cited therein. 


Section 106 obviously refers to cases where the guilt of the accused is established: 
on the evidence produced by the Prosecution unless the accused is able to prove some 
other facts especially within his knowledge which would render the evidence of the 
prosecution nugatory. Ifin such a situation the accused gives an explanation which 
may be reasonably true in the proved circumstances, the accused gets the benefit of 
reasonable doubt though he tiay nct prove the truth of the explanation: R. v. Schama®, 
But if the accused in such a case doés not give any explanation at all or gives a false- 
or unacceptable explanation, this by itself is a circumstance which may well turn 
the scale against him. In the language of Professor Glanville. Williams : 

“ All that the shifting of thé evidential burden does at the final stage of tke case is to allow the: 

Jury (Court) to take into account the silence of the accused or the absence of satisfactory 
explanation appearing from his evidence—Page 129.” 
: To recapitulate the foregoing : What lies at tne bottom of the various rules 
shifting the evidential burden or burden of introducing evidence in proof of one’s 
case as opposed to the persuasive burden or burden of proof, i.e., of proving all the: 
issues remaining with the prosecution and which never shifts is the idea that it is 
impossible for the prosecution to give wholly convincing evidence on certain issues 
from its own hand and it is therefore for the accused to give evidence on them if he 
wishes to escape. Positive facts must always be proved by the prosecution. But the: 
same rule cannot always apply to negative facts. It is not for the prosecution to 
anticipate and eliminate all possible defences or circumstances which may exonerate: 
an accused, Again, whan a person does not act with some intention other than that 
which the character and circumstances of the act suggest, it is not for the proseution 
to eliminate all the other possible intentions. If theaccused had a different intention 
that is a fact especially within his knowledge and which he must prove (See Professor 
Glanville Williams : Proof of Guilt, Chapter 7, page 127 and following) and the inte- 
resting discussion—para. 527, Negative Averments and para. 528—Require Affirmia-- 
tive Counter Evidence” at page 438 and following of Kenny’s Outlines of Criminal 
Law, 17th Edition (1958). 

But section 106 has no application to cases where the fact in question having re-- 
gard to its nature is such as to be capable of being known not only by the accused 
but also by others if they happened to be present when it took place. From the: 
illustrations appended. to the section, it isclear that an intention not apparent 
from the character and circumstances of the act must be established as especially 
within the knowledge of the person whose act is in question and the fact that a 
person found travelling without a ticket was possessed of a ticket at a stage prior in 
point of time to his being found without one, must be especially within the knowledge: 
of the traveller himself ; See section 106 of the Indian Evidence Act, Illustrations (a) 
and (b). 

The scope of section 106 is well illustrated by the following decisions (See the 
catena of decisions tabulated in Y.H. Rao’s Criminal Trial (1959), Wadhwa & Co.. 
page 43 and following ; and collection of cases in Note 1g to section 106, Indian 
Evidence Act of the A.I.R. Commentaries on the Indian Evidence Act, Corpus Juris 
of India, Volume 5). 


In a case of rioting, if the defence is that a particular person was present among” 
the rioters with an innocent intention, then the burden of proving that innocent in- 
tention lies upon him : Emperor v. Sheo Deyal’. 


On a charge under section 409, Indian Penal Code, it is not necessary for the: 
prosecution to prove in what manner money alleged to have been misappropriated. 





1. ALR. 1951 Orissa 53. 5. AIR. 1951 Pat. 638. 
2, AIR. 1944 Lah. 339 (F.B.). 6. 84 L.J.K:B. 396. 

3. A.LR. 1936 All. 833 : 38 Cr. L.J. 205. 7. AIR. 1933 All. 835. 
4. A.LR. .1948 Pat. 222: 49 Orl. L.J. 445. 
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“has actually been disposed of by the accused. Ifit is shown that the money entrusted 
to the accused was not accounted for, nor returned by him in accordance with his 
-duty, if unspent, it lies upon the accused to prove his defence: Emperor v. Kadir Baksh}, 


Where the prosecution has discharged by reliable evidence that the accused 
has fired his pistol in the direction of the Police party who came to arrest him and the 
-character and circumstances of the act suggested that his intention obviously was 
‘homicidal though the shots just whizzed over the heads of the policemen and did not 
-cause hurt to any one, it was for the accused under section 106 io prove that his 
intention was only to frighten‘the police party by firing into the air in order that he 
might be able to escape arrest. Where in the circumstances the accused neither 
-stated nor Jet in evidence towards that end but on the other hand denied having 
“fired, it is not for the Court tc draw the inference that his intention might not have 
‘been homicidal : Emperor v. Munshi®. 


The prosecution offered no evidence as to how the fight started or what was the 
motive which induced the accused to act as he did. But once the only possible in- 
-ference to be drawn from the facts proved by the prosecution is that the accused volun- 
tarily and deliberately inflicted a fatal wound on the deceased, there is no duty cast 
-on the prosecution to prove the motive. In the circumstances of the case the motive 
“is known only to the accused and he has not chosen to tell the same or rather he has 
- offered an explanation which is false. In the circumstances it is not for the Court to 
speculate as to a possible motive of which there is no indication on record. The mere 
fact that the motive is not known (and the accused who alone knows it is hot prepared 
to come out with it) is no reason for assuming that the accused must have acted 
‘in the exercise of some right of private defence : Daulat Ram v. Emperor. 


In cases of forcible abduction, there can seldom be direct evidence as to the 
: actual intention of the abductor and that intention must be inferred from the cir- 
‘cumstances of each case under section 114, Evidence Act. Human nature being 
-what it is, whenever one finds a young man abducting a girl of marriageable age, 
the first natural presumption must be that he had abducted her with the intention of 
having sexual intercourse. Ifhe has any intention other than that which is suggest- 
ved by the natural circumstances of the case, the burden lies on him under section 106 
vof the Evidence Act to prove that intention : Mohammad Sadiq v. Emperor‘. 


The law regarding burden of proof in regard to facts peculiarly within the know- 
i ledge of the accused is the same in the United States of America and in regard to 
vwhich Wharton has the following to say : 


“A manifest distinction exists between the burden of proof and the burden of going forward 
- with the evidence. Generally the burden of proof upon any affirmative proposition necessary to be 
. established as the foundation of an issue does not shift, but the burden of evidence or the burden 
of explanation may shift from one Side to the other according to the testimony. Thus, if the 
: prosecution has offered evidence which if believed by the jury would convince them of the defen- 
-dant’s guilt beyond a reasonable doubt, the defendant is in a position where he should go 
forward with countervailing evidence if he has such evidence. When facts are peculiarly 
- within the knowledge of the defendant, the burden is on him to present evidence of such 
facts, whether the proposition is an affirmative or negative one. He is not required to do so even 
. though a prima facie case has been established, for the jury must still find that he is guilty beyond a 
reasonable doubt before they can convict. However, the defendant’s failure to present evidence in 
his behalf may be regarded by the jury as confirming the conclusion indicated by the evidence 
-presented by the prosecution or as confirming presumptions which might have been rebutted. 
Although not legally required to produce evidence on his own behalf, the defendant may therefore 
. asa practical matter find it essential to go forward with proof. This does not alter the burden of 
, proof resting upon the prosecution.” Wharton’s Criminal Evidence rath Edition (1955), Vol. 
“I, Ch. 2, P. 37 and foll. Lelond v. The State®, Raffel v. U.S.® 
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To sum up, the accused is always entitled to hold his tongue ; but if he is in a 
position to explain the only alternative theory to his guilt, the absence of such an 
explanation must be taken into account, as my learned brother has done in the 
instant case. ws ; : 


Anantanarayanan, 7.—The accused in this case, Naina Mohamed, has been convic- 
ted of the murder of a 15 day female infant born to his elder sister Meera Bivi(P.W.1), 
and sentenced to undergo the lesser penalty of imprisonment for life by the learned 
Sessions Judge of Tirunelveli. 


The proof of guilt in this case depends entirely upon circumstantial evidence. 
That being so, the aspect of the case relating to motive also assumes some significance. 
The evidence shows that Meera Bivi (P.W. 1) first married one Shaul Hamid about 
6 years back, after developing an illicit intimacy with this man. The woman was 
divorced, and she subsequently married her present husband Sayed Mohamed, in 
this case too after an initial illicit intimacy. When P.W. 1 left Kalladaikurichi in order 
to live in Sahupuram, where herself, her younger sister Bathumma (P.W. 2) and 
younger brother (P.W. 3) were all employed at the Dharangadhara Heavy Chemical 
Works, she was about 40 days advanced in pregnancy. At Sahupuram P.Ws. 1, 2 and 
3 and their mother were residing in a particular shed in the northern row of sheds for 
labourers (Plan Exhibit P-10). The accused, who was employed as a mill hand at 
Veeravanallur, appears to have entertained grave suspicions that the child that P.W. 
1 was carrying in her womb was conceived out of lawful wedlock. That child was 
born about 15 days prior to this murder, and it was a female infant. Very shortly 
before this murder, the accused came there and asked P.W. 1 and the entire family to 
go over to Pottalpudur for worship at the Pallivasal (Mosque), and further required 
that P.W. 1 should swear at the Mosque that she had conceived her child only by 
ther husband. P.W. 1 told the accused that she could proceed to Pottalpudur only 
about 40 days'later, and she swears that the accused then “ went away angrily ”. 
A art from this, we have the testimony of one Shamsudeen (P.W. 6), the proprietor of 
a small tea shop at Thalvanvilai, north of Sahupuram. He knows the accused, 
and he states that the accused sometimes spoke to him about his family affairs, 
‘The accused told P.W. 6 that he was not satisfied with the conduct of his sister, 
Meera Bivi (P.W. 1), that he felt ashamed on account of her moral character, and 
also that P.W. 1 had given birth to a child. As we shall see later, there is no hint 
or suspicion in this case of enmity between the accused and P.W. 1, or between him 
.and his brother and sisters. It 1s noteworthy that, in the First Report of Informa- 
tion furnished by Meera Bivi (P.W. 1) after the discovery of the murdered infant 
(Exhibit P-1), she definitely states that she has suspicions only against the younger 
‘brother employed in Veeranallur Mills, namely, the accused. That is the testimony 
relating to motive. 


The further facts are that, the evening before the murder, the accused came to 
‘Sahupuram and stayed at the hut along with P.W. 1, Bathumma (P.W. 2), Ibrahim 
(P.W. 3) and their mother. P.Ws. 1 and 2 and the accused slept inside the shed, 
‘the female infant lying in a saree cradle at the feet of P.W. 1. The mother and ` 
Ibrahim (P.W. 3) slept outside the shed, near the doorway. P.W. 1 woke up at 
-about 11 P.M. to nurse her infant, but found that the baby was missing from the 
‘cradle. The accused also was missing from the shed. She then raised an alarm, 
and all the inmates of the little hut immediately went in search of the child, but 
‘without avail. These facts are spoken to by P.W. 1 herself, Bathumma (P.W. 2) 
and Ibrahim (P.W.3). If they are to be believed, since it is impossible that an 
‘infant 15 days old could have walked away on its own accord, the conclusion is 
irresistible that eithet the accused, who was simultaneously missing, must have taken 
away the child, or that some other intruder should have done so, 


Early next morning, P.W. 1, P.W. 2 and P.W. g continued their search for the 
-missing child, which had been unavailing during the night. They came across the 
“body of this child, lying upon a tree-branch with a cut injury on the neck, “in an 
-odai forest about three furlongs west of Sahupuram. A.green-bordered dhoti which 
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the accused had worn the previous night (M.O. 1) also lay at a short distance from. 
that tree, to the west, having blood-stains upon it. These people then went to the 
Police Station at Arumuganeri where P.W. 1 made her first report (Exhibit P-1),, 
upon which investigation followed. The Circle Inspector (P.W. 11) states that he 
visited the spot of offence that afternoon, and recovered the dead body of the child 
from where it lay on the branch of a odai tree at a height of about 24 ft., and also. 
recovered blood-stained earth from underneath that tree, and the blood-stained. 
green-bordered dhoti (M.O. 1) which lay on the branch of another tree about half a 
furlong away. 


The autopsy on this child was held by Dr. Achai (P.W. 4), the woman medical 
officer of the Local Fund Dispensary at Kayalpatnam, from 8 a.m. the next day 
(12th December, 1958). There was an incised wound 5” long, bone deep, across the 
upper part of the neck in front. The trachea, larynx and the major blood vessels- 
were all severed. Death was due to shock and haemorrhage from this necessarily 
fatal injury, and death must have been instantaneous. The injury was due to some 
sharp weapon like a knife, perhaps even a pen-knife. This medical evidence makes. 
it clear beyond doubt that the child did not die of any accidental or natural cause, 
but that it was deliberately murdered. Whoever inflicted this homicidal violence 
on the infant, was clearly guilty of murder. 


Apart from all this, we have the very important testimony of Ramasubramaniam 
(P.W. 5), an electrician employed in the Nellai Trading Company. He states that 
on this very night he was returning at about 10-30 P.M. to his house, through a 
pathway which runs west of Sahupuram. When he was about two furlongs west of 
Sahupuram, he saw a man proceeding in advance, who later sat down. He went 
near that man, and flashed his electric torch, when the witness discovered that the 
man was the accused, whom he previously knew. The accused was carrying some- 
thing on his left shoulder, which gave the impression of a little height. The witness. 
(P.W. 5) asked the accused what it was, and the accused said that it was his sister’s: 
child which was sick, ‘and that he was carrying the infant to the doctor at Attur. 
The witness proceeded on his way to Arumuganeri. 


The accused was absconding immediately after the offence, and he was arrested 
on the 24th December at Arumuganeri Railway Station. 


The examination of the accused is of great significance in the present case, since 
the proof of guilt rests only upon circumstantial evidence. The several pieces of 
testimony which have to be regarded as links in the chain of this evidence, have to be 
considered in their cumulative effect, As the rule is expounded in the decision of the 
Supreme Court in Deonandan v. State of Bihar’, a decision to which we shall have occa- 
sion to refer later also, the completed chain of the several links of circumstantial evi- 
dence must then be scrutinised, in order to see whether the only conclusion possible 
upon this is that the accused is guilty, or whether there is ‘‘any reasonable ground for 
a conclusion consistent with the innocence of the accused.” It is in this context that 
any explanation furnished by the accused in a case of this kind, even though he is not. 
bound to offer an explanation, and even if he is unable to prove or probabilise any 
part of it, must be very carefully regarded by the trial Court, in order to see whether 
some hypothesis compatible with the innocence of the accused might at all fit the 
established facts. 


In the present case, the accused has merely persisted in a total denial of every: 
part of the evidence for prosecution, When his attention was drawn to that part of 
the evidence of P.Ws. 1, 2 and 3 which relates to his insistence that P.W. 1 should 
sw ar at the Mosque at Pottalpudur that she had conceived the child only by her 
husband, he admitted that he desired that all the members of the family should 
worship at that Mosque before he left for Bombay, but denied the other allegations. 
When his attention was drawn to the evidence of Shamsudeen (P.W. 6), he did not 
say that he was unacquainted with this man, or that there was no conversation bet- 
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ween them about the chastity or character of Meera Bivi (P.W. 1), but claimed that 
it was the witness (P.W. 6) who told him about the conduct of P.W. 1. He denied. 
that he went to the hut of P.Ws. 1, 2 and 3 the evening preceding the murder, or 
that he took his bed there that night. He said nothing about the conduct of P.Ws. 1, 
2 and 3 or why they should depose in the manner that they did, about the accused. 
and the infant being missed simultaneously later that night, or the search for the 
infant the next morning and the discovery of the body. His attention was drawn to. 
the evidence of Ramasubramaniam (P.W. 5) which is a very significant link in the: 
chain of circumstantial evidence, and he stated as follows :— | 

“I am not well-acquainted with him. I have seen him in the house of P.W. 1. I did not go 
wimi anything on my left shoulder as stated. His evidence that he met me and that I spoke to him. 
18 e. 

Another feature in this case which shows that, even subsequently, the accused and. 
his brother and sisters have not been on inimical terms, is a form (Exhibit P-11) 
authorising the withdrawal of Rs. 25 froma Post Office Savings Bank Deposit in the 
name of the accused, which was signed by the accused during committal proceedings, 
and which permitted P.W. 1 to withdraw Rs. 25 on behalf ofthe accused. According 
to P.W. 1, the amount was withdrawn as required for the expenses of the marriage 
of her younger sister (P.W. 2), while, according to the accused, it was withdrawn on. 
the representation of P.W. 1 that it was necessary for defending the accused. At 
any rate, the suggestions in the cross-examination of P.W. 1 that she desired to live 
a free life after deserting her husband and killing her infant, do not derive support. 
from anything said by the accused himself. As regards the blood-stained dhoti 
(M. O. 1), upon which human blood-stains were found on chemical analysis, the 
accused again was content with a bare denial that the dhoti belonged to him. Even 
this was in the committal Court and, during the trial, the accused merely gave the 
answer ‘I do not know’. ` . 

We think it is clear that the guilt of the accused was established in this case over- 
whelmingly, and beyond any element of reasonable doubt, by the cumulative effect 
of the several links in the chain of circumstantial evidence set forth above, regarded 
in their entirety. It is clear that the accused had this motive to commit the crime, 
that he suspected that his sister (P.W. 1) had not conceived the child in lawful wed- 
lock, and that this obsessed him.. Probably, as the learned Sessions Judge observes, 
the accused suffered from a perverted sense of family honour. It is further clear that 
the accused disappeared simultaneously with the infant that night and these facts, 
by themselves, would powerfully support the inference that the accused had carried 
away the child. It is also clear that Ramasubramaniam (P.W. 5) met the accused that 
very night, carrying something on his left shoulder which gave the impression of a 
little height, at or about the locality of offence, and that the accused then told this 
witness that he was carrying his sister’s little child, which was ill, to a doctor at Attur. 
The infant was clearly mu-dered by the mens of a sharp weapon like a ren-knife 
and the body was found during the search the next morning, while the blood-stained. 
dhoti of the accused (M.O. 1) was also found on the branch of a tree nearby. The 
accused has not furnished any explanation whatever for any of these circumstances, 
barring denials, as we have earlier stressed. 

Learned counsel for the accused appearing as amicus curiae before us, has subjected 
the evidence for prosecution to a minute and searching analysis.. But even he has. 
been able to place before us only stray pieces of criticism. For instance, he claims 
that the mother of P.Ws. 1, 2 and 3 and the accused who was also in the hut, sho: Id 
have been examined as a witness. We are unable to agree, as there is absolutely 
nothing suggested against P.Ws. 1, 2 and 3, and the law does not requre that the 
prosecution should examine every witness who might have knowledge of certain 
surrounding circumstances relating to the offence. It must be noted that these are not 
direct witnesses to any crime, in which case, perhaps, the argument would have force. 
Next, it is urged on the strength of certain confused and contradictory statements in 
the evidence of the-young girl Bathumma (P.W. 2), that it appears as if the body of 
the infant was also brought to the Police Station by P.W. 1 and the others at the 
inception itself. Since there was no discovery in this case, resulting from a state- 
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ment made by the accused, and admitted in evidence under section 27 of the Indian 
Evidence Act, the criticism itself is of little significance. Actually, we have no doubt 
at all that Bathumma (P.W. 2) is probably confusing the different visits made by her 
and her relatives to the Police Station that day, and the evidence of Circle Inspector 
{P.W. 11) is clear and definite about the recovery of the dead body by him at the spot 
‘of offence, later that afternoon. There is a further criticism that the Head Cons- 
table who actually recorded the First Report of Information from P.W. 1 (Exhibit P-1) 
ought to have been examined as a witness in the case. We certainly agree that he 
could have been examined, for the sake of completeness‘of evidence upon the aspect 
of investigation, But we are unable to see that anything material turns upon the 
‘omission of the prosecution to do this. The criticism that it has not been established 
that M. O. 1 was the dhoti worn by the accused that night, has not much weight. 
The article has been identified as the dhoti of the accused by his nearest relatives, 
and, as far as identification of such an article of clothing is possible at all, the evi- 
-dence is certainly worthy of acceptance. We must affirm that no grounds have been 
shown or suggested why P.Ws. 1, 2 and 3 should be anxious to implicate the 
accused falsely. As regards Ramasubramaniam (P.W. 5), we find a single stray 
suggestion in cross-examination to the effect that this witness was in illicit intimacy 
with Meera Bivi (P.W. 1), which suggestion was immediately repudiated by the 
witness. It is highly significant that the accused says nothing whatever about this, 
when examined in Court, and that he does not deny that P.W. 5 and himself were at 
least superficial acquaintances. 

In the decision in Deonandan v. State of Bihar1, already referred to, there is a 
‘very important passage in which Their Lordship deal with the effect of a failure of the 
accused to offer any explanation for circumstances appearing in evidence against him, 
in a prosecution based upon circumstantial evidence. The law is very clear that the 
accused is not bound to offer any. explanation, that there is no burden cast upon him 
to do so, and that the onus of proof coes not shift in respect of the vital matter of 
guilt, at any stage of a criminal trial. But, as stated by Their Lordships : 


“ It is true that in a case of circumstantial evidence not only should the various links in 
the chain of evidence be clcarly established, but the completed ehain must be such 
as to rule out a reasonable likelihood of the innocence of the accused. But in a ease 
-where the various links have been satisfactorily made out and the circumstances point to the accused 
as the probable assailant, with reasonable definiteness and in proximity to the deceased as regards 
time and situation, and he offers no explanaticn, which, if accepted, though not proved, would afford 
a reasonable basis for a conclusion on the entire case consistent with his innocence, such absence of 
explanation or false explanation would itself be an additional link which completes the chain.” 
‘This passage applies with great force, in our view, to the facts and circumstances of 


the present case. . 


We have also considered the scope and applicability of section t06 of the Indian 
Evidence Act, with reference to this case. In Seneviratne v. R.*, the Judicial Commit- 
tee had occasion to comment upon this aspect, with reference to a charge to thé jury 
in a case of murder from Ceylon, where this principle had special applicability to the 
facts of that case. This decision, and the subsequent decisions of several High Courts 
in this country, make it clear that section 106 of the Indian Evidence Act cannot ap- 
ply to shift the burden of proof in a criminal case, where the onus lies upon the prose- 
cution throughout to establish the guilt.of the accused beyond reasonable doubt. 
Even where there are facts specially within the knowledge of the accused, which could 
throw a light upon his guilt or innocence as the case may be, the accused is not bound 
‘to allege them or to prove them. But it is not as if the section is automatically in- 
applicable to criminal trials, for, if that had been the case, the Legislature would 
certainly have so enacted. We consider the true rule to be that section 106 does not 
cast any burden upon an accused in 2 criminal trial but that, where the accused 
throws no light at all upon facts which ought to be especially within his knowledge, 
and which could support any theory or hypothesis compatible with his innocence, the 
‘Court can also consider his failure to adduce any explanation, in consonance with 
the principle of the passage in Deonandan v. State of Bihar’, which we have already set ` 





—— - - = 
1. (1955) 2 S.G.R. 570: ALR. 1955 S.C. 2. (1936) 41 G.W.N. 65:-ALR 1936 
Ol. i P.C. 289. 


\\ KUPPANNA GOUNDER v. PERUMA GOUNDER. 125 


forth. The matter has been put in this form, with reference to section 106 of the 
Indian Evidence Act, in Smith v. R.1 namely, that if the accused is in a position to ex- 
plain the only alternative theory to his guilt, the absence of explanation could be 
taken into account In the present case, taking the proved facts together, we are 
-unable even to speculate about any alternative theory which is compatible with the 
innocence of the accused. Learned counsel for the accused stresses that the weapon. 
of offence has not been found, or traced to the possession of the accused. But the 
medical evidence proves that the weapon could well have been a simple pen-knife. It . 
is difficult to see how there is any requirement to complete the links of the chain, that. 
prosecution should prove that the accused used such a weapon, or how he later dealt. 
with it. Ifsomeone else was responsible for this murder, that is a fact upon which. 
the accused alone could throw any light, for we accept the facts as established that the 
accused disappeared with the infant that night, and that he was seen carrying the 
infant, sometime before the murder, at or about the locality of offence, and further 
that his blood-stained dhoti was later recovered from the scene of offence. 


We must thus hold that the guilt of the accused was fully established on the 
evidence, and, indeed, proof of guilt in such cases, where the several links of a chain. 
together establish the guilt of the accused, could be upon a far stronger basis than. 
y direct evidence. We have therefore no hesitation in confirming the conviction 
or murder. 


The learned Sessions Judge has thought fit, in this case, to impose the lesser penal- 
ty of imprisonment for life, upon grounds which do not commend themselves to us. 
The learned Judge refers to the perverted sense of family honour which has actuated. 
the accused to commit this crime. That certainly has been the motive in the pre- 
sent case, but we are quite unable to see how it could be regarded as a mitigating 
circumstance. The offence was brutal and callous, and there is no suggestion of in- 
sanity, or mental imbalance amounting to such a state. We hence consider that the: 
penalty of death should have been awarded in this case, though we do not propose 
to interfere with the sentence, in the absence of any appeal by the State from the 
sentence actually imposed. But we are constrained to make these observations, 
particularly in the context of a reference made by the Sessions Judge under sections. 
401 and 402, Criminal Procedure Code, to reduce the sentence of imprisonment for 
life to imprisonment for a lesser term of seven years. We would therefore confirm 
the conviction and sentence of imprisonment for life and dismiss this appeal. 


——— Conviction confirmed. Appeal’ 
V.S. dismissed. 


IN THE HIGH COURT OF.JUDICATURE, AT MADRAS. 


Present :—Mr. Justice RAJAGOPALAN AND MR. Justice RAMACHANDRA 
Iver. 


Kuppanna Gounder and others .. Appellants* 
v. 
Peruma Gounder and others “3 .. Respondents. 


Hindu Law—Surrender by widow—Validity of—Essentials for. 


It is now well settled that a surrender by a Hindu widow of her estate in order to be valid as such: 
should be a bona fide one of the entirety of the estate in favour of the nearest reversioner or body of 
reversioners. Where a surrender is followed by a gift to the widow’s nominee it is possible to conceive- 
of three classes of cases, viz., (a) where the surrender and the subsequent gift are independent transac-- 
tions ; (b) where the surrender and the gift are parts of the same transaction and the reversioner- 
making a gift of a portion of the estate surrendered in favour of a nominee of the widow ; and (c) where 
the surrender and the gift are parts of the same transaction, but the gift is of such a small or reasonable- 
portion of the estate surrendered and the gift is to a temple or charity or a relation of the family. 


T ` 


* Appeals Nos. 286 and 376 of 1955. 26th August, 1959. 
1. (1917) 43 I.C. 605: AIR. 1918 Mad. (4th Bhadra 1881, Saka). 
11r: 19 Crl. L.J. 189. n 
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Whether an arrangement under which a portion of the property surrendered is given to a person 
who is not a stranger to the family at the instance of a widow, would be held to be a device to divide 
the estate between the reversioner and the widow’s nominee, cannot be decided on the basis of the rela- 
tionship which the nominee of the widow bears to the family of the reversioners. The real test will 
be whether the surrender is of the entire estate or whether under the guise of a surrender a portion of 
the property is diverted from the reversioners to a person who is not a reversioner and an element of 
transfer would be involved in the transaction, in which case it could not be a valid surrender. 


Rami Reddi v. Rosamma, (1955) An. W.R. 393, followed. 


Venktateswaralu v. Chellaiya, (1953) 1 M.L.J. 167, observations held too wide. 
Case-law reviewed and discussed. Principles stated. 


Appeal against the Decree of the Court of the Subordinate Judge of Coimbatore, 
‘dated 17th December, 1954 and passed in Original Suit No. 144 of 1952. 


The Advocate-General (V. K. Tiruvenkatashari) and G. R. Fagadisan, for 
-Appellants and > 


T. M. Krishnaswami Ayyar, A. Balasubramanian, S. Mohan Kumaramangalam and 
X. V. Sankaran, for Respondents in Appeal No. 286 of 1955. 


S. Mohan Kumaramangalam and S. Gopalaratnam, for Appellants and : 
A. Balasubramanian,’ for Respondents in Appeal No. 376 of 1955." 
The Judgment of the Court was delivered by 


Ramachandra Iyer, J7.—These appeals arise out of the decree in O.S. No. 144 
of 1952 on the file of the Sub-Court, Coimbatore. Defendants 1, 3, 4, 6, 7: 
and+g are the appellants in the former appeal, while defendants 2 and 8 are the 
appellants in the latter. The suit was laid for a declaration of title of the plaintiff- 
respondents 1 and 2, to the suit properties, and for delivery of possession, with past 
.and future mesne profits. 


One Pongaliappa Goundan, who owned the suit properties, died in the year, 
1906, leaving him surviving his mother, Marakkal, and his sister, Kaliakkal. On 
his death, his mother succeeded to his properties. In August, 1918, Marakkal 
entered into an arrangement with her husband’s brothers, Kalianna Goundan 
and Peria Goundan, who were then the presumptive reversioners to the estate of 
Pongaliappa. The arrangement is evidenced by Exhibits A-2, A-3 and A-4. Ex- 
hibit A-2 dated 2nd May, 1918, purports to be a deed of “ conveyance, known as 
release deed ” executed by Marakkal in favour of the reversioners, Kalianna and 
Peria. The document, to the terms of which we shall have to refer later, divided 
the entire properties of Pongaliappa into two Schedules A and B, and recited that 
as the reversioners had agreed to transfer absolutely the properties set out in 
Schedule-B to Kaliakkal,. the widow surrendered the properties in Schedule A in 
favour of the reversioners. _ Exhibit A-3, which is of the same date, is a stridhanam 
‘deed executed by the two reversioners and Marakkal in favour of Kaliakkal, where- 
by the latter was given absolutely the properties described in Schedule B to Exhibit 
A-2. Two days thereafter Kaliakkal, the donee under Exhibit A-3, effected ‘a settle- 
ment, Exhibit A-4 creating in favour of her mother, Marakkal, an interest for life 
in 1 acre of Nanja land and in a house, the settlor and her heirs being declared en-, 
‘titled to the reversion. The three documents, undoubtedly, formed part of a single 
itransaction. 


The arrangement was admittedly acted upon, and the parties took possession 
of the properties, and were in enjoyment of the same. Kaliakkal died in the year, 
1948, leaving behind her the first and second respondents, her sons, and a daughter. 
Some time prior to her death, she executed a will, Exhibit B-2, under which she 
bequeathed her properties to respondents 1 and 2 and to her grandsons through a 
predeceased son. It is in evidence that the legatees accepted the will, and entered 
into possession of the properties devised thereunder. Even before the death of 
Kaliakkal, Act II of 1929 had been enacted, under which the sister and after her, 
her sons, would precede the father’s brother as heir of adeceased person. Marakkal 
‘died in 1951. Respondents 1 and 2 who would be the nearest heirs to the estate of 
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Pongaliappa by reason of Act II of 1929, claimed the inheritance after repudiating 
the binding nature of the surrender and the allied transactions effected in 1918 and 
also the will of Kaliakkal, and a suit was filed against the representatives of Kalianna 
and Peria who were by then dead, for declaration of their title, possession of thẹ 
properties and mesne profits. , K 


The appellants contested the claim. They pleaded that Exhibit A-2 was a 
valid surrender of the properties by Marakkal in favour of the then nearest rever- 
sioners to the estate of the deceased Pongaliappa, and that there was nothing left 
for respondents 1 and 2 to succeed on the death of Marakkal. They also pleaded 
that the respondents, having accepted and taken under the will of Kaliakkal, were 
estopped from disputing their title. 


The learned Subordinate Judge held that Exhibits A-2 to A-4 were invalid as 
amounting to a device to divide the estate of Pongaliappa between Marakkal’s no- 
minee and the reversioners, and that the appellants were not estopped from claiming 
the inheritance. He passed a decree declaring the rights of respondents 1 and 2 to 
the properties and directing possession to be delivered to them with mesne profits, 
the quantum of the latter being left for determination at a latter stage. The decree is 
the subject-matter of the above appeals. 


The substantial question in the appeals relates to the validity of surrender by 
Marakkal as evidenced by Exhibit A-2. Pongaliappa left 2.75 acres of nanja land, 
13.5 acres of punja land, a tiled house, two thatched houses and a vacant site. Under 
Exhibit A--2 these properties were divided into two Schedules A and B ; the former 
was surrendered to the reversioners, the latter was.the subject of gift to Kaliakkal. 
Exhibit A-2 states :— 

“ I have also got the right to enjoy the entire properties mentioned herein till my lifetime. You 
(reversioners) are entitled to get the said properties after my lifetime. I have now got a daughter, 
aged 30 years by name Kaliakkal. Whereas I have requested you that I should convey some proper- 
ties to the said Kaliakkal, and as you have consented to the effect that if I even now release my right 
of enjoying till my lifetime the properties mentioned in A Schedule out of the A and B Schedule pro- 
perties set forth hereunder and now remaining in my possession, and deliver (the same to you), you 
shall have no objection whatever for myself and yourselves jointly giving the properties mentioned in 
the B Schedule to my daughter Kaliakkal. We, three individuals, have, consenting to this, executed 
the stridhanam deed on separate stamp papers in favour of my daughter Kaliakkal in respect of the 
properties set forth in Schedule B. So, as consideration therefor, I have not only delivered possession 
to you of the properties mentioned in A Schedule which have been in my possession on this date, but 
also I have released my right of enjoying the same till my lifetime.” 


The properties given to the reversioners, namely, those set out in Schedule A, were 
of an extent of 13 acres and 54cents of punja lands, two thatched houses and a vacant 
site. They were valued at Rs.3,000. The properties given to Kaliakkal, specified 
in Schedule B to the document, comprised the entire nanja lands, together with the 
tiled house of 20 anganams. They were also valued at Rs.3,000. The provision 
for the maintenance of Marakkal under Exhibit A-4 was made out of B Schedule 
properties, but the properties were to revert to Kaliakkal on the death of the former. 
Ex facie what the reversioners obtained under Exhibit A-2 was only one-half of the 
properties. Evidence was let in on behalf of respondents 1 and 2 that the properties 
set out in Schedule B to Exhibit A-2 were of greater value than those in Schedule A. 
Reliance was placed on such evidence by their learned advocate io show that what 
‘was surrendered was even less than half the estate. On the other hand, the learned 
Advocate-General, appearing for the appellants, urged before us that a substantial 
portion of the value of the B Schedule properties would represent the residential 
house of 20 anganams, and that the value of the nanja lands given to Kaliakkal, 
which was subject to Exhibit A-4, would be only a fraction of that which was 
surrendered and, that would be reasonable gift in the circumstances of the case. There 
is, however, no evidence to fix the relative values of the house and nanja lands. 
Even otherwsie we see no reason to exclude the value of the house in the computation 
of the respective values of the properties given “to Kaliakkal and those surrendered 
to the reversioners. In our opinion, it would be safe to accept that the two sets of 
properties were of equal value, as stated in the document. 
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There is intrinsic evidence in the documents themselves to show that Exhibit 
A-3 was first executed and Exhibit A-2 later. This was perhaps a precaution taken 
by Marakkal, to avoid the possibility of the reversioners failing to implement fully 
the arrangement, if the properties were to be surrendered to them first. It cannot, 
therefore, be held that the gift to Kaliakkal was made by the reversioners indepen- 
dently of the deed of surrender. Exhibit A-3 states : 


“ Whereas your mother has desired that the properties mentioned herein should be given to you, 
her daughter, as stridhanam properties, and whereas we have consented thereto, we have 
hereby delivered to you these properties as stridhanam and have delivered possession of the same to 
you on this date. Hereafter neither ourselves nor our heirs shall have any right whatever in these 
properties: You yourself shall hold and enjoy the same absolutely.” 


The recitals in Exhibits A-2 and A-3 make it obvious that in pursuance of a 
pre-arranged plan, the reversioners were given one-half of the properties of Pongali- 
appa by way of surrender in consideration of their agreeing and in joining in the 
gift of the other half to Kaliakkal. 


The learned Advocate-General, contended that the arrangement entered into: 

under Exhibits A-2, A-3 and A-4 should be viewed as a whole, as effecting a bona fide 
surrender of the entire properties in favour of the nearest reversioners, and that such 
reversioners, having become owners as a result of the surrender, conveyed the B Sche- 
duled properties to Kaliakkal. He further contended that it could not be held that 
there was any division of the estate, as what was effected was a surrender and a gift 
of a portion to one who could be said tobea member of the family and nota 
stranger and that a transaction by which the widow obtained only a reasonable 
provision for maintenance could’not be held to be a device to divide the estate, 
merely for the reason that some portion of the property was given to the sister of 
the last male owner, who could not properly be said to be a nominee of the 
widow, she being related to the reversioners as well. 


It is necessary, therefore, to consider the essential features of a surrender, in 
order to ascertain whether an arrangement, which purports to divide the properties 
between the reversioner and a person who could be held to be not merely a nominee 
of the widow but one in whom the reversioners themselves, could be said to be rea- 
sonably interested, would be valid. 


In Sureshwar Misser v. Maheshrani Misrain! the Privy Council held that two 
conditions should be fulfilled to make a surrender by a widow, with the consent of 
the next heir valid, namely, that (1) the surrender must be total and hot partial, 
and (2) that it must be a bona fide one and not a device to divide the estate with the 
reversioners, Elaborating the second point, Lord Dunedin observed :— 


- 


“ Now Their Lordships do not doubt that to make an arrangement such a device, it is not neces- 
sary that the lady surrendering should take part of the property directly. An arrangement, by 
which the reversioners as a consideration for the surrender promised to convey a portion of the pro- 
perty to a nominee or nominees of the lady surrendering, might well fall under the description of a 
device to divide the estate.” ‘ 


Where there is a surrender followed by a gift to the widow’s nominee, it is possible 
to conceive of three cases : (1) where the surrender and the subsequent gift in favour 
of the widow’s nominee were independent transactions ; (2) where the surrender 
and gift are parts of the same transaction, the reversioners making a gift in favour 
of the nominee of the widow of a portion of the estate ; and (3) where the surrender 
and gift are parts of the same transaction, but the gift is of such a small or reasonable 
portion of the estate surrendered, and the object of the gift is not a total stranger to 
the family, or is a temple, or is one for charity. 


(1) The surrender having accelerated the succession of the reversioners, they- 
would be fully competent to dispose of the properties as they pleased, and the fact 
that they made a gift to the nominee of the widow could not detract from the,validity 
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of surrender. The observations of the Supreme Court in Mumma Reddy v. Durai- 
raju Naidu? should be taken to relate to a case under this category. Mukerjee, J., 
observed at page 664 that it would be consistent with established principles for 
a widow to surrender her interest and for the reversioner after gift vesting transferring 
a portion of the property to a stranger, and in such a case the title of the stranger 
would be from the reversioner. That the observations do not relate to a case where 
‘the gift and remainder are part of the same transaction is made clear by an earlier 
observation of the learned Judge, at page 662 :— 
_ “It is not possible for the widow to say that she is withdrawing herself from her husband’s estate 
in order that it might vest in somebody other than the next heir of the husband. In favour of a 
stranger there can be an act of transfer but not one of renunciation.” ` 
The question whether the transactions of surrender and gift were independent of 
each other would depend on the facts of the particular case. 


(2) Taking the second category of cases,mentioned above, reference was made 
to two decisions of this Court. Chella Subbiah Sastri v. Paluri Pattabiramayya?, was a case 
where a widow conveyed the whole of her limited estate to the nearest reversioner, 
in consideration of an undertaking by such reversioner that he would re-convey 
a portion of such property to a person named by the widow. The conveyance 
was held to be valid and not vitiated by reason of the undertaking on the part of the 
reversioner. Sankaran Nair, J., observed that the validity of the renunciation by the 
widow was independent of the validity of the agreement as to the subsequent disposal 
of the property by the alienee. It was also held that the motive of the widow in 
making the surrender would not affect the validity of the surrender. The authority 
of this decision has been considerably shaken by the decision of the Privy Council 
in Rangaswami Goundan v. Nachiappa Goundan*®. But it was contended that the deci- 
sion, not having been expressly overruled, should be treated as good law, so far as it 
was consistent with the principles, namely, so long as there has been no division of 
the estate in the manner aforesaid. Venkateswarlu v. Challaiya*, viewed such an agree- 
‘ment as constituting the motive of the widow in renouncing her husband’s estate in 
favour of the nearest reversioner, and it was held that such a motive could not be 
taken into account in determining the validity of surrender, and where a surrender 
was of the widow’s entire interest in her husband’s property, save for a provision for 
her maintenance, the mere fact that a relation of the widow was provided by virtue 
of the arrangement could not affect the validity of the surrender. In that case, as a 
part of surrender by the widow, there was a sale by the reversioner in favour of her 
brother, who later transferred the property to his sons. The sale purported to be one 
for consideration, and the learned Judges held that the consideration was binding on 
the estate as a, major portion thereof was utilised for making the provision for the 
maintenance of the widow. The decision of the case did not entirely rest on that 
circumstance. The learned Judges considered the question even on the footing that 
the sale to the widow’s brother was treated as a gift. Krishnaswami Nayudu, J., 
observed at page 171 :— : 

“The surrender must be complete and effective and not colourable and nominal. If the transac- 
tion of surrender is a relinquishment of her entire interest in her husband’s property and if such relin- 
quishment is in favour of the nearest reversioner and so long as.it is not in any way indicated that the 
arrangement evidenced by the surrender between the widow and the reversioners allows a benefit to 
accrue to the widow excepting a provision for maintenance, it-must be held that that should be suffi- 
cient to stand the test of a valid surrender...... These are cases where along with suitable provision 
for maintenance she may desire that a near relation of hers may also be provided for. These are 
considerations which generally weigh with a Hindu widow to renounce her estate. The fact that not 
only she desires to be free from the trouble of administering the estate but also desires to provide for a 
relation for whom she might have some affection, and where the reversioner who will be entitled to 
the estate accedes to her request in deference to her wishes to make such a provision,.cannot charac- 
terise the surrender as not a bona fide one.” 

With great respect to the learned Judges, we are of opinion that the law has been too 
widely stated to be accepted without qualification. But for the fact, that the obser- 
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vations which we have extracted above were substantially in thenature ofan obiter, 
we would have referred the matter for consideration by a Full Bench. 


In Sureshwar Misser v. Maheshrani Misrain1, the Privy Council held that a device 
by which the reversioner as a consideration for the surrender conveyed a portion of 
the property to a nominee of the widow might well fall under the description of a 
‘device to divide the estate. The nominee need not necessarily be a benamidar for the 
widow, for that case would be one where the widow herself would take the benefit._ 
It would follow that the inhibition against the division of the estate would apply even 
where the nominee and not the widow takes a portion of the property surrendered. 
‘The learned Judges in Venkateswarlu v. Challaiya®, have given two reasons in support 
of their conclusion : (1) the reversioners having themselves agreed to the request of 
the widow to part with a portion of the property such a gift to widow’s nominee should 
be deemed to be for justifiable reasons, and as nothing would prevent the reversioners 
from acceding to the request of a widow ; and (2) the motive of the widow making the 
surrender is immaterial. The first ground cannot possibly validate a gratuitous 
transfer. Consent of the reversioners to an alienation by the widow does not by itself 
validate an alienation by her but they afford evidence of its necessity. There can be 
no necessity in the case of a gratuitous transfer. The surrender and the gift could not 
be justified on this principle. Such consent by the reversioner, being procured by 
the inducement of a surrender to him of the rest of the properties, might have been 
t e result of improper motive and could not be taken as a proper consent. The rule 
that the motive of the surrendering widow is immaterial to judge its validity is no 
doubt fairly well established ; but where a surrender is made on the understanding 
that the reversioners should divide the property with the widow’s nominée, the case 
is not one of mere motive but one of a contract or stipulation. Such a contract would 
have the effect of making the surrender in substance a partial one, or one effecting a 
division of the estate. 


But the question would still remain whether an arrangement under which a- 
portion of the property is given to a person who is not a stranger to the family, e.g., 
a daughter, at the instance of the widow, could be held to be a device to divide the 
estate between the reversioner and the widow’s nominee. The learned Advocate- 
‘General drew our attention to several cases where a surrender was held to be bad as 
amounting to a device to divide the estate and pointed out that in all of them the 
nomi ee had been a stranger to the family. From this it was contended that a stipu- 
lation at the time of surrender for a gift in favour of one who was a member of the 
family could not strictly be called as sharing the estate with the nominee of the widow. 
The cases to which reference was made were: Govinda Prasad Vasudeva Tiwari v, 
Sivalinga Sivalingappa Chappalli and others (son-in-law)*, Siva Subramania Pillat 
and another v. Piramu Ammal (daughter and son-in-law as co-tenants)4, Ramratanlal 
and others v. Gangotri Prasad and others®, Reddi Krishnamurthi v. Reddi Seshayya®, Venkates- 
waralu v. Challatya (brother’s son)’, Manjilal v. Faganadhan Ram (son through another 
husband) 8, 


We are of the opinion that the matter cannot be decided on the basis of relation- 
ship which the nominee of the widow bears to the family of the reversioners, but on a 
different aspect of the matter, viz., whether the surrender satisfies the test that it is a 
surrender of the entire estate. A surrender can only be to the nearest reversioner : 
it does’not involve any transfer of title to any person, as it only effects an acceleration 
of the inheritance to the last male owner. Where, therefore, under the guise of a 
surrender a portion of the property is diverted from the reversioners to a person who is 
not a reversioner, an element of transfer would be involved in the transaction ; that 
could not, properly, be a surrender. 


The principle on which a surrender by the holder of a woman’s esate rests is that 
there has been an effacement of the widow guod the estate of her husband (or the 
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last male holder), like an effacement which is effected by actual or civil death or 
remarriage. Although it cannot be said that she is dead, for all purposes, for con- 
sistently with a surrender she can hold her own p operties, it would nevertheless 
‘mean, that it has the effect of opening the succession to the estate of the last male 
owner in respect of which she surrendered in favour of his next heir as on that 
date. Rangaswami Goundan v. Nachiappa Goundan’, likened a surrender to a voluntary 
act operating on the widow’s death. There cannot, therefore, be a partial surrender, 
as no person could be said to have effaced herself when she has only partly done so. 
Thus, in Sureshwar Misser v. Maheshrani Misrain®, it was held that the surrender must 
pe aa and not partial. In Natyarlal Punjabhai v. Dadhubhai*, Mukherjea, J., 
observed :— 


“ The presumptive reversioner has got no interest in the property during the lifetime of the widow. 
He has a mere chance of succession which may not materialise at all. He can succeed to the property 
at any particular time only if the widow dies at that very moment. The whole doctrine of surrender 
is based upon this analogy or legal fiction of the widow’s death. The widow’s estate is an interposed 
limitation or obstruction which prevents or impedes the course of succession in favour of the heirs of 
her husband. It is open to the widow by a voluntary act of her own to remove this obstruction and 
efface herself from the husband’s estate altogether. If she does that, the consequence is the same as if 
she died a natural death and the next heirs of her husband then living, step in at once under the ordinary 
Aaw of inheritance.” 
It was further pointed out that a surrender was not an alienation by a widow of her 
right, and it conveyed nothing in law, but merely caused an extinction of her rights 
in her husband’s estate. It would follow that the surrender should be total and of 
‘the entire property (and an exception is made in regard to the reservation of small 
portion of the property for the widow’s maintenance). An arrangement by which, 
‘a portion o” the property is given to a nominee of the widow would mean that the 
‘surrender is made only of the remaining portion of the property, and not of the entire 
estate. We have already referred to a case where if there had been a bona fide surren- 
.der by a widow of the entire property in favour of the nearest reversioner, the latter, 
after becoming the owner of the property, could dispose of it as he pleased, and, if 
he chose to benefit a relation, or a nominee of the widow, it would make no difference 
to the validity of the transaction. That would be a case, where the transaction of 
‘surrender is distinct from the transaction of the subsequent gift by the reversioners ; 
‘such a gift should be the result of his own voluntary act. 


But where the surrender and the gift by the reversioner are part of the same 
transaction, or where the former is made on condition of, or as a consideration for the 
latter, it cannot be held to be a surrender of the entire estate. In Kottayya v. Veerayya* 

-a widow made a gift of all the immoveable properties left by her husband in equal 
shares to her own sister’s son and the son of one of her husband’s brother’s son, reserv- 
ang a small portion for her maintenance. That transaction was followed up by a 
release by the reversioners in favour of the donees on receiving certain consideration. 
It was held that the transaction was a device to divide the estate between the rever- 
-sioners and the widow, and that the gift was invalid. In Krishnamurthi v. Seshayya® 
.a widow made a surrender of the properties in favour of the reversioner ; asa partof | 
the transaction, the surrender purported to convey some of the properties obtained 
-by him to certain persons benami for the brother’s son of the widow ; and the -ransac- 
itions wer held to form part of the same arrangement. It was also held that the sur- 
render was not a bona fide one, but was a mere device to divide the estate. The learn- 
-ed Judges who decided Venkateswarulu v. Challaiya®, held that the two decisions re- 
ferred to above should be confined to the facts of the respective cases. We cannot 
however, agree that these two decisions can be distinguished in that manner. 


The decision in Venkateswarlu v. Challaiya®, was considered by the Full Bench, 
-of Andhra High Court in Rami Reddi v. Rosamma’. Subba Rao ,C.J., as he then was 
-summarised the position thus :— 5 
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“ Widow can elect herself to accelerate succession. In that event same legal consequences will 
flow as if she were dead. The succession opens and the next reversioners will inherit the property as 
they would on her death. It is, therefore, inherent in the doctrine that the relinquishment 
should be in respect of the entire property for the benefit of the entire body of next reversioners. The 
said result can be effected by any process. The form is immaterial but the substance matters. Though: 
in form the transaction purports to give the entire property to the next reversioners, if it is a cloak 
to cover a pre-arranged plan of partition between the widow and the reversioners, it would not be 
valid for the simple reason that the entire estate of her husband was not made available to the rever- 
sioners. So too, if the surrender is effected pursuant to a scheme of partition between the réversioners. 
and the nominee of the widow, it would be bad for two reasons. It was a device to divide the estate 
between the widow’s nominee and the reversioner. It would also be invalid because in substance 
the entire property was not given to the reversioner but a part of it to the reversioner and the other 
part to her nominee. This result would be inconsistent with her self-effacement, for, on her self- 
effacement, the reversioners should get the entire property. In either case, it would not be a bona fide 
surrender of entire estate to the nearest reversioners. If the surrender is bona fide, that is, if it is in 
effect and substance a complete self-effacement of the widow in the sense succession to the entire 


property opens to the reversioners, the motives operating on the mind of the widow would be irrele- 
vant.” 7 


We respectfully agree with the foregoing statement of the law. In our opinion, 
where a surrender and a gift of virtually a half of the estate are part of the same 
transaction, there would be no distinction in principle between a case where under 
the impugned arrangement properties were given to a relation of the widow, and 
a case where the properties were given to her nominee who, in addition, occupies. 
the position of the member of the family of the last male-holder. 


The third category of cases to which we have made reference is one where the 
entire estate is surrendered, but, as a part of the transaction, a reasonable portion 
of the estate is given by way of gift to a nominee of the widow. It is possible to 
conceive of cases where the widow honestly considers that a gift of a small portion 
of the property should be made to an indigent daughter or other member of the 
family, or to a temple or for a charitable purpose. The very reasonableness of the 
provision, having regard to the value of the estate, would imply that the surrender 
was substantially of the whole estate, and that there was no attempt or device to 
divide it. Further, it may imply that the reversioners themselves voluntarily gave 
it, independent of any stipulation by the widow. ‘We consider that in such cases 
it cannot be said that the surrender was either partial or intended as a device to 
divide the estate. Such a surrender would be valid, notwithstanding the gift of 
a reasonable or small portion of the estate to a nominee of the widow who was no 
stranger to the family, or in furtherance of a religious or charitable purpose. But 
in the present case the gift to Kaliakkal was practically one half of the estate and 
cannot be said to be of a reasonable portion of the estate. On the principles of the 
decisions, to. which we have made a reference, it follows that the transaction 
evidenced by Exhibits A-2 and A-3 would amount to a division of the estate between 


the reversioners and Marakkal’s nominee and would not be binding on respondents. 
I and 2. 


On behalf of the respondents it was contended that Exhibit A-2 amounted to 
an alienation and not a surrender and should be judged on that basis. According- 
to that contention the widow agreed to convey what she styled as her life interest 
in the properties set out in A Schedule in consideration of the reversioners con- 
veying to her daughter all the B Schedule properties by way of gift. The learned 
counsel for the respondent relied on the recitals in Exhibit A-2, and also on the- 
circumstance of Marakkal joining in the execution of Exhibit A-3. In our opinion, 
the three documents Exhibits A-2, A-3 and A-4 should be treated as part of the same- 
transaction, under which, in pursuance of the pre-arranged plan, there was a division 
of the properties into two equal shares, one share to be taken by the reversioners as 
a result of the surrender by the widow, and the other share to be taken by the widow’s 
ncminee, namely, her daughter, Kaliakkal. The transaction could only be & 
surrender, though a partial one of the estate of the last male owner, and it could 
not be split up and viewed as an invalid conveyance by the widow. 


The learned Advocate-General contended that respondents 1 and 2 were either- 
estopped or, should be deemed to have elected to accept a title inconsistent with the 
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title as reversioners, and could not, therefore, sustain the suit. The basis for this 
contention was that respondents 1 and 2 accepted the testamentary disposition, 
Exhibit B-4, of their mother, Kaliakkal, in their favour of the properties which she 
obtained under Exhibit A-3. In support of that contention, the decision in Sahu 
Mado Das v. Mukand Ram}, was relied on. In that case, a widow was in possession 
of the estate of her husband. By an arrangement between her and the daughters 
the properties were divided between the daughters and their sons. The plaintiff in 
the case, a daughter’s son, was one who obtained some advantage under the arrange- 
ment. The arrangement was made on the footing that the widow had an absolute 
right which the daughters acknowledged, and in return, they and their sons were 
given separate portions of the property. The Supreme Court held that the plaintiff 
in the case was not estopped from claiming the properties on the footing that he was 
reversioner to the estate of the last male owner, but that he would be precluded by 
the principle of election, whereby a person, with full knowledge of his rights, by 
<lecting to assent to the transaction avoidable at his instance was precluded from 
going back on that election and avoid it at a later stage. In Lalitha Kumari Devi 
v. Raja of Vizianagaram®, it was held that a person who specifically and expressly 
released his rights under the deed could not take any benefit under the provisions 
of it, as he could not be held to affirm and disaffirm the deed at the same time, and 
that he who accepted the benefit under the deed must adopt the whole contents of 
the instrurhent. 


In the present case, respondents 1 and 2 were not parties to the arrangement 
of the year 1918. There can be no estoppel against them. Kaliakkal was, no doubt 
‘a party. Under that arrangement, she received a benefit, in that she obtained 
ithe properties set out in Schedules B to A-2. When Kaliakkal became the 
weversioner after passing of the Act II of 1929 it would be doubtful whether she 
‘would have been precluded by reason of transaction entered into at a time when 
‘she was not even a reversioner. But assuming that to be so, the ultimate 
Teversioners could not be estopped. The transaction, at best, would be binding 
on the widow and Kaliakkal. The interest which the latter obtained would enure 


~, for the life of Marakkal, that is, till 1951. She would be entitled to dispose of that 


interest and the acceptance of her disposition would estop the legatee only to the 
extent to which Kaliakkal herself was estopped. Kaliakkal’s representatives would ‘ 
be entitled to enjoy the properties for the duration of Marakkal's lifetime, that is, 
till the year 1951. The rights of respondents 1 and 2, as reversioners to the estate 
of Pongaliappa, accrued only in 1951 on the death of Marakkal. Till that time, 
they did not have two inconsistent titles to choose from. They took only the 
properties left by Kaliakkal which could be deemed to be given only for the duration 
of Marakkal’s lifetime. When they accepted the will of Marakkal, they could not 
be said to have elected between the two inconsistent rights for the simple reason 
that the two rights did not exist simultaneously. No election would, therefore, 
arise, in this case. Nor can there be any estoppel, a; it could not be said that the 
appellants, in any way, altered their position by reason of the respondents 1 and 2 
taking under their mother’s will. In Rangaswami Goundan v. Nachiappa Goundan, 
one Marakkammal was in possession as heir of her deceased son. She gifted certain 
Properties of her son to one Ramaswami. The first defendant to the action and his 
brother inherited from Ramaswami that property. The plaintiffs in the case were 
the actual reversioners at the time of Marakammal’s death. Before that time, the 
Plaintiffs purchased the two items of lands from the first defendant and his brother 
who claimed title under the widow’s gift. He also advanced a sum of Rs. 8,000 
on the mortgage of the lands covered by the gift. A question arose whether the 
plaintiff, having taken the mortgage from the alleged surrenderee’s representative, 
could repudiate the surrender. The Privy Council observed that, at the time of 
the mortgage, the plaintiff could not know whether he would be such a reversioner 
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He was, therefore, held entitled to take the mortgage, and that by doing so, he was 
not barred from asserting his own title when the succession opened. 


It was finally contended on behalf of the appellants that the respondents would. 
be precluded by the maxim of ex turpi causa non oritur actio. We cannot see how that 
maxim would apply to this case. An alienation by a widow is not wholly void. 
It would be open to the reversioners to assent to it, or avoid it. The fact that Kali- 
akkal assented to it would not make her a party to any unlawful act, for there 
was none. Further, respondents 1 and 2 do not claim under Kaliakkal, and the 
maxim cannot apply to this case either for the reason that there was nothing 
unlawful in Marakkal entering into the arrangement with the reversioners under 
Exhibit A-2, or for the reason that respondents 1 and 2 do not claim under Marakkal 
or Kaliakkal. 


The result is that the decree of the lower Court is correct. The appeals fail, 
and are dismissed with costs. One set. - 


R.M. ses Appeals dismissed- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justice ANANTANARAYANAN. 


Nallathangal .. Petitioner* 
v. 
Nainan Ambalam . .. Respondent. 


Criminal Procedure Code (V of 1898), sections 435 and 439—Finding of fact—Order dismissing Hinde 
wife’s petition against husband under section 488 (1)—Finding that wife was validly divorced from her husband: 
by caste panchayat—Interference in revision. 

Hindu Law—Divorce—Custom in community recognising divorce—Validity of divorce. 

Where a magistrate makes an order dismissing a Hindu wife’s petition against her husband! 
under section 488 (1), Criminal Procedure Code, on a finding of fact that the petitioner had been 
actually divorced from her husband by virtue of a caste panchayat and that there was no subsisting: 
marriage between the parties, the High Court will not be justified in criminal revision in interfering 
with such a finding. 


Hindu Law no doubt does not recognise a divorce, but custom in particular communities permits 
avalid divorce by means of a caste panchayat or other similar tribunal. Such customary divorces 
continue to have the force of law among the communities where the custom prevails. 


It cannot be laid down as a general proposition of law that, unless both the parties have specifically 
agreed, a divorce granted by a caste panchayat would be against public policy and could not be en- 
forced by Courts. 


Keshav Hargovan v. Bai Gandhi, (1915) 1.L.R. 39 Bom. 538 and Thangammal v. Gengayammal, (1945) B 
M.L.J. 299, referred to. x 


Petition under section 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order ofthe Court of the Sub-Divisional 
Magistrate, Dindigul, dated 8th December, 1958 and made in M.G. No. 211 of 1958. 


V. C. Veeraraghavan, for Petitioner. 

K. Narayanaswamy Mudaliar, for Respondent. 

The Public Prosecutor (P. S. Kailasam), on behalf of the State. 
The Court made the following 


Orper.—The Revision Petitioner in this case is a wife whose proceeding under - 
section 488 (1) of the Code of Criminal Procedure was dismissed by the learned Sub- 
Divisional Magistrate of Dindigul upon a finding of fact that the petitioner had 
been actually divorced from her husband by virtue of a Caste Panchayat, and that 
there was hence no subsisting marriage. i 





* Crl. R.C. No. 141 of 1959. S 1gth. augit 1959. 
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It is not in dispute before me that, though Hindu Law does not-recognize a 
divorce between husband and wife, marriage being regarded as an indissoluble 
sacrament, nevertheless, the custom in certain communities may be widely different, 
permitting a valid divorce by means of a Caste Panchayat or similar tribunal. 


With respect to the effect of recent legislation upon this matter, that is, the 
Hindu Marriage Act XXV of 1955, the question seems to have come 
up in this Court, and the decision is briefly reported. In re Parvathi Ammal! 
Ramaswami, J., held that the customary rights of divorce were saved by section. 
7 of Madras Act VI of 1949, and that such divorces continue to have the force 
of law among the communities, where the custom prevailed. In the present 
matter, it is not denied that there is such a custom among the Ambalagars, and the 
finding of fact must be upheld that the revision petitioner and her husband were 
actually divorced by means of such a Caste Panchayat. The precise grounds upon. 
which this divorce was granted, the particular party or parties who took the initiative 
in this matter, and the precise attitude of the husband and wife towards the Caste 
Panchayat, are details, into which we cannot proceed here. In fact, the record is 
not adequate upon this aspect, since it was not directly in issue. 


What is now urged before me, upon the strength of an observation in Thangammal 
v. Gengayammal and others*, and also upon the strength of a decision of the Bombay 
High Court in Keshav Hargovan v. Bai Gandi, which has been referred to in Mulla’s 
text-book on Hindu Law, is that unless both the parties had specifically agreed, a 
divorce granted by a Caste Panchayat would be against public policy and could 
not be enforced by Courts. The proposition seems to me to be far too wide for 
acceptance. 


The decision in Thangammal v. Gengayammal and: others®, is not an authority 
in any such wide proposition and there is only an incidental observation upon this. 
The proposition would necessarily imply that a Caste Panchayat would have no 
jurisdiction to proceed into matrimonial offences, where they are advanced as. 
the ground or the cause of the divorce, in which contingency it is very probable that 
the spouse against whom the accusation is made might deny it. In any event, I 
do not think there is any justification for this Court to interfere in Criminal Revision, 
upon a point of this character. It is always open to the revision petitioner (wife) 
to sue for maintenance in a Civil Court and the question could then be properly 
gone into whether by virtue of the customary divorc=, the marriage has ceased to: 
subsist, or her matrimonial status continues notwithstanding the Caste Panchayat. 
decision, and whether she consented to the decision of the Caste Panchayat. The 
revision petition is accordingly dismissed. 


P.R.N. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice BALAKRISHNA AYYAR. 


The Coonoor Mosque by Secretary, Ismail Usman Sait «© Petitioner* 
v. 
M. G. Abdul Hamid Sahib and another .. Respondent. 


Madras Court-fees and Suits Valuation Act (XIX of 1955), Schedule II, Article 10 (k)—Court-fees payable 
on application before Sub-Court under section 7 (2) of the Rent Control Act. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (2)—Application under—Court-- 
See payable—Rent Controller—If a Court. 


An application under section 7 (2) of the Madras Buildings (Lease and Rent Control) Act, 1949,. 
for eviction of a tenant, made before the Subordinate Judge as Rent Controller, is liable to be affixed 
with a Court-fee stamp of Re. 1 under Article 10 (k) (1) of Schedule II to the Madras Court-fees. 

$$$ au aaaea 
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and Suits Valuation Act. The Court-fee payable is not to be determined with reference to the office 
-which the officer, who has been appointed as the Controller holds, nor could the Rent Controller 
{even though he may be a judicial officer) be deemed a Court for purposes of Court-fee. 

Petition under section 12-B of Act XXV of 1949 (Madras) praying the High 
‘Court to revise the Order of the Court of the Rent Controller, (Subordinate Judge) 
of the Nilgiris, Ootacamund, dated 12th September, 1959 and made in unfiled 
LR.C. Petition O.F.R. No. 8737. 


P. S. Ramachandran and P. S. Balakrishnan, for the Petitioner. 


G. Ramanujam, for The Government Pleader (K. Veeraswami), on behalf of the 
State. 


The Court made the following 


Orver.—The Subordinate Judge of the Nilgiris at Ootacamund, is the Con- 
troller for that area, appointed under the Madras Buildings (Lease and Rent 
Control) Act of 1949. The petitioner filed two applications before the Subordinate 

_Judge and ‘Rent Controller under section 7 (2) of the Act, to evict certain tenants 
from the premises of which they were in occupation. On each of those applications, 
the petitioner affixed a Court-fee stamp of the value of Re. 1. The Subordinate 
„Judge directed him to pay a Court-fee of Rs. 5 on each application. The petitioner 
contends that this demand is not in accordance with law and has come to this Court 
-in revision. 

Applications of the kind which the petitioner filed before the Rent Controller, 
the Nilgiris, can be brought only under one or other of the following three categories 
in Schedule ITI to Madras Act XIV of 1955 : 


(1) Article 10 (k) which runs as follows :— 
“ Particulars. ` Proper fee. 


10. (k) Application or petition not falling under cluase (i) or (i) 
and presented to a public officer or in a public office and not 
otherwise provided for— 


(i) which involves the exercise or non-exercise of power con- 
ferred by law or rule having the force of law ; ae One rupee. 


‘(ii) in other cases a Four annas”, 


(2) Article 11 (g) which runs: 

“eir, (g) Application or petition presented to any Court, or to any 
Magistrate in his executive capacity and not otherwise provi- 
ded for in this Act. . ee 

(3) Article 11 (2) which runs as follows : 
“Ir. (Ù) Original petitions not otherwise provided for when 
filed in— 
(i) A District Munsif’s Court— . 
.(1) under the Madras Village Courts Act, 1888 (Madras Act 
I of 1889) sie 
(2) in other cases ; sa 
(ii) The City Civil Court, Madras, a Sub-Court or a District 
Court ee 


Twelve annas”. 


One rupee. 
Five rupees. 


“Ten rupees. 
(iii) The High Court ʻi Twenty rupees”, ` 


The last item may be at once eliminated because the petitioner presented these 
:applications in the Court of the Subordinate Judge, Ootacamund, not because he 
-was the Subordinate Judge of the place but because he was the Rent Controller. 
“Therefore, the provisions of the Schedule properly applicable to Courts of District 
Munsifs, Subordinate Judge and District Judges are not applicable in the present 
‘instance. Under the Madras Buildings (Lease and Rent Control) Act, Government 
‘can appoint any person to perform the functions of a Controller under the Act. 
The person so appointed may be a Tahsildar, he may be a District Munsif or he 
-may be a Revenue Divisional Officer. In fact he may be anybody. Therefore, 
the Court-fee payable on applications presented under the Rent Control Act cannot 
Tbe determined with reference to the office which the officer on whom the power has 
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been conferred holds. Ifthe view of the learned Subordinate Judge were right he . 


should have called for a Court-fee of Rs. 10. That he did not do’and this involves 
an inconsistency. It is possible to argue that the present case comes under Article 
11 (g). But then it is to be doubted whether the Rent Controller can be regarded 
as a Court within the meaning of that Article. If that also is eliminated, we are 
left only with Article 10 (k) under which the. Court-fee payable is only Re. 1. The 
Court-fee paid by the petitioner is therefore correct and sufficient. ay, 


; The revision petition, is therefore, allowed. No costs. 
« RM. o_O Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTicE RAJAGOPALAN. 


The Union of India for the Government of India and on behalf of 
the creditors of 2nd defendant .. Petitioner 


v. 
N. Arunachalam and another .. Respondents. 


Madras Gourt-fees and Suits Valuation Act, (XIV of 1955), sections 3 (ii), 41 (1) cnd 50—Suit to set aside 
an order of Collector allowing a claim petition in proceedings under section 46 of the Income-tax Act—Valuation— 
Order—If an order of Civil or Revenue: Court. 


Income-tax Act (XI of 1922), section 46 (2)--Collector acting under—If a civil or revenue Court. 


In realising arrears of Income-tax as arrears of land revenue by virtue of the provisions of section 46 
of the Income-tax Act the Collector does not constitute a Civil or Revenue Court. His adjudication 
on a claim petition in respect of properties attached for recovery of arrears of income-tax will not 
tantamount toa decision bya Civilor Revenue Court within the meaning ofsection 41 (1) of the 
‘Madras Court-fees and Suits Valuation Act. In suits to set aside such orders the residuary provi- 
sions, viz., section 50 of the said Act could alone apply for purposes of Court-fee payable. 


Section 3 (ii) of the Madras Court-fees and Suits Valuation Act contemplates four classes of 
Gourts, civil, revenue, criminal and any authority or Tribunal having jurisdiction under any special 
or local law to decide questions affecting rights of parties. A Collector acting under section 46 of the 
Income-tax Act may be a Court within the meaning of this section. But he will not constitute a Civil 
Court for purposes of section 41 (1) of the Court-fees Act. Nor could the Collector be deemed a Civil 
Court even though he exercises the powers of a Civil Court for certain purposes in proceedings under 
the said section. ‘ 

Petitions under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Subordinate Judge, Salem, dated 29th September, 
1958 and made in O.S. No. 93 of 1957 and the Order, dated 29th September, 1958, 
in O.S. No. 21 of 1958 respectively. 


C. S. Rama Rao Sahib and S. Ranganathan, for Petitioner. 


N. R. Raghavachari and The Government Pleader- (K. Veeraswami), for 
Respondents. 


The Court delivered the following 


Jupcment.—The’ question that arises for determination in both these 
applications is the same, whether the Court-fee payable on the plaint in each of 
these cases had to be calculated under the provisions of section 41 (1) of the Madras 
Court-Fees and Suits Valuation Act, 1955 (Act XIV of 1955) or under the provisions 
of the residuary section, section 50 of that Act. The learned Subordinate Judge 
held that section 41 (1) provided the basis for the calculation of the Court-fee 
payable on each of the plaints. : To 


Bommanna Chettiar, the second defendant in O.S. No. 93 of 1957, and Abu 
Bucker, the first defendant in O.S. No. 21 of 1958 were income-tax assessees. For 
the arrears payable by them, certificates were issued to the Collector under section 
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46 of the Income-tax Act. To realise these arrears the Collectorattached certain 
properties. -Claims were preferred that these properties had ceased to be the pro- 
perties of the assessees. These claims were allowed by the Collector, and the pro- 
perties were released from attachment. The Income-tax Department thereupon 
filed’ the two suits to set aside the summary orders passed by the Collector in the 
earlier proceedings, which resulted in the claims being allowed and the attachments 
being raised. On each of the plaints Court-fee was paid by the Department as 
plaintiff under section 50 of the Madras Court-Fees and Suits Valuation Act. 
Objection was taken to that by the Court-fee Examiner, and, as I have pointed out 
earlier, the learned Subordinate Judge held that Court-fee was payable under sec- 
tion 41 (1) of the Act. l 


‘Section 41 (1) runs : 


“ In a suit to set aside.an attachment by a Civil or Revenue Court of any property, movable 
or immovable, or of any interest therein or of any interest in revenue, or to set aside an order passed. 
on an application made'’to set aside the attachment, fee shall be computed on the amount for which 
the property was attached or on one-fourth of the market value of the property attached, whichever 
is less ”. - 

The suits were to set aside the orders passed on applications to set aside attach- 
ments. The attachments were effected by the Collector, and the orders releasing 
them from attachment ‘were passed by the Collector. 


It was obviously in exercise of the powers vested in the Collector by the proviso 
to section 46 (2) ofthe Income-tax Act that: he passed the orders, the validity of 
which had been challenged in the suits. Section 46 (2) provides for the recovery 
of the arrears of income-tax as an arrear of land revenue. The proviso to section 
46 (2) runs: 

“ Provided that without prejudice to any other powers of the Collector in this behalf, he shall for 


the purpose of recovering the said amount have the powers which under the Code of Civil Procedure, 
1908, a Civil Court has for the purpose of the recovery of an amount due under a decree”. 


In explaining the scope of the proviso, the Supreme Court pointed out in 
Purushotham Govindji Halai v. Collector of Bombay, that 


“ the proviso did not prescribe two alternative modes of procedure at all. All that the sub- 
section directs the Collector to dois to proceed to recover the certified amount as if it were an arrear 
of land revenue that is to say, he has to adopt the procedure prescribed by the appropriate law of his. 
State for the recovery of land revenue and that in that proceeding he is, under the proviso, to have 
all the powers of a Civil Court as under the Code. The sub-section does not prescribe two separate- 
procedures...... In our opinion the proviso does not enact a different and alternative mode of recovery 
of the certified amount of tax but only confers additional powers on.the Collector for the better mode 
of effective application of the only mode of recovery authorised by the body of sub-section (2) of section 
46. If that be the position, the Collector would not be competent to take any independent pro-- 
ceedings under the Code of Civil Procedure, that is independent of the powers to recover an arrear 
of land revenue ”. : . ; 


in Dhanalakshmi Ammal v. Income-tax Officer®, the learned Chief Justice pointed: 
out : 

“ But for the additional powers conferred on the Collector by the above mentioned proviso we 
are of opinion that the Income-tax Act did not provide for the recovery of arrears due from theassessee- 
from persons in possession of property which they do not admit to be the assesse’s property ”, 

The question now is whether the orders passed by the Collector, to avoid which. 
the suits were filed, were orders passed by a Civil or Revenue Court within the 
meaning of section 41 (1) of the Madras Court-Fees and Suits Valuation Act, 1955. 


The expressions “ Civil Court”? and “ Revenue Court” themselves have not: 
been defined by the Act. But section 3 (ii) defines Court : . 


“ Court means any Civil, Revenue or Criminal Court and includes a Tribunal or other authority- 
having jurisdiction under any spécial or local law to decide questions affecting the rights of parties ;°* 


Thus at least. four classes are- -included within the definition of Court for the 
‘purposes of the Madras Court-Fees and Suits Valuation Act : (1) Civil Courts, (2) 


I. (1955) 28 LT.R. 8gt.at 896. 460 at 464. 
2. (1957) 2 M.L.J. 567: (1957) 31 LT.R. 
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Revenue Courts, (3) Criminal Courts, and (4) any Tribunal or authority having 
jurisdiction under any special or local law to decide questions affecting the rights 
of parties. i i 


The Collector in this case was authorised by section 46 (2) to recover the arrears 
of income-tax due from the assessees as arrears of land revenue. Obviously in 
realising the arrears, of land revenue the Collector does not constitute either a Civil 
or a Revenue Court. There can be no question, of course, of his constituting a 
Criminal Court. No doubt, under the proviso to section 46 (2), the Collector can 
exercise additional powers, but still these powers are exercised only to realise the 
‘arrears of inĉome-tax as arrears of land revenue. It was in exercise of those powers 
that the Collector had to decide whether the claims were well founded, that is, 
whether the properties were not liable to attachment. In assuming and exercising 
that jurisdiction he exercised the powers of a Civil Court under the proviso to sec- 
tion 46 (2). That made the Collector only a “ Tribunal or other authority having 
jurisdiction under any special or local law to decide questions affecting the rights of 
parties’. The proviso to section 46 (2) did not itself constitute the Collector a 
Civil Court within the meaning of section 3 (2) of the Madras Court-Fees and Suits 
Valuation Act. 7 


It should be remembered that section-41 -(1) is applicable not to all orders.passed 
by any Court but only to orders passed by a Civil or a Revenue Court. It was not 
the case of any one that ‘the Collector constituted a Revenus Court in these 
proceedings. He did not constitute a Civil Court either, though under the proviso 
to section 46 (2) of the Income-tax Act he exercised the powers of a Civil Court. 


Even in the. Income-tax Act itself the powers of a Civil Court have been con- 
ferred on other authorities, officers of the Income-tax Department itself But it should 
be taken as well-settled that, merely because they exercise those powers inthe course 
of assessment proceedings or appeals arising therefrom, they do not constitute Civil’ 
Courts. A ‘I ribunal exercising the powers of a Civil Court under the Civil Procedure - 
Code for certain limited purposes is not constituted a Civil Court by the mere pro- 
vision for the exercise of those powers ; and there is nothing more than the p oviso 
to section 46 (2) of the Income-tax Act in this case to furnish any basis for holding 
that the Collector, while exercising the powers of a Civil Court, himself constituted 
a Civil Court within the meaning of section 3 (ii) and section 41 (1) of the Madras 
Court-Fees and, Suits Valuation Act. , 


The question at issue in these proceedings has to be answered primarily with 
reference to the definition of “‘ Court” in section 3 (ii) of the Madras Court-Fees 
and Suits Valuation Act, 1955. I have held that the Collector would be a Court 
within the meaning of section 3 (ii), but that he would not be a Civil Court within 
the meaning of section 3 (ii) or section 41 (1) of the Act. It is therefore really un- 
necessary to consider in detail the decisions cited during the arguments before me 
whether various statutory authorities could or could not be viewed as Civil Courts 
for other purposes. ‘The question that arose for decision in Bharat Bank v. Employees, 
Bharat Bank', was whether the Industrial Tribunal was a Court. The principle - 
laid down therein was followed by the Supreme Court in Durga Sankar v. Raguraj 
Singh®. In Mahabaleswarappa v. Gopalaswami Mudaliar®, an Election Commissioner- 
was held to constitute a Court and a Civil Court within the meanirig of sections 476 
and 195, Criminal Procedure Code. In' Raja of Venkatagiri v. Sheik Mahaboob4, 
Revenue Courts established under the Madras Estate, Land Act were held to be 
Civil Courts for purposes of.section 115, Civil Procedure Code. In Sriram Rao v. 
Suryanarayanamurthy®, it was held that for the purpose of the Madras Debt Concilia- 
tion Act, the Registrar of Co-operative Societies functioning under the Madras Co- 
operative Societies Act was a Civil Court, though the provisions of the Code of 
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‘Civil Procedure themselves did not apply to the proceedings before him. In this 
connection I may point out that independent of this decision, the Explanation to 
section 41 specifically provides : “ For purposes of this section a Registrar of Co- 
-operative Societies shall be deemed to be a Civil Court As I said none of these 
decisions can really help in determining the question at issue, which has to be de- 
cided with reference to the requirements of section 41 (1) read with section 3 (ii) 
.of the Madras Court-Fees and Suits Valuation Act, and also with reference to sec- 
‘tion 46 (2) and the proviso thereto of the Income-tax Act. 


ž I uphold the contention of the learnéd counsel for the petitioner, that the suits 
-filed by the plaintiff did not fall within the scope of section 41 (1) of the Act, because 
the suits were not to avoid orders passed by a Civil Court, though they were suits to 
avoid orders passed by a Court within the meaning of section 3 (ii) of the Madras 
Court-Fees and Suits Valuation Act. The plaints were properly stamped under the 
residuary section, section 50 of that Act. 


These petitions are allowed. The orders of the learned Subordinate Judge 
are set aside. There will however be no order as to costs, The petitioner will be 
entitled to a refund of thé excess Court-fee that has been collected. 


R.M. — Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice RAJAGOPALAN AND MR. Justice RAMACHANDRA 
TYER. 


Volkart Brothers, Madras .. Petitioner” 
n 
"The State of Madras, represented by the Commercial Tax Officer, 
Esplanade Division, Madras : .. Respondent. 


Constitution of India (1950), Article 286 (1) (a), Explanation—Applicability and scofe—Sales of goods 
by dealers in Madras to buyers outside the Stat —Taxability in Madras—Sales Tax Continuance Order (1950)— 
Scope and effect of. 

A sale which falls within the scope of the Explanation to Article 286 (1) (a) of the Constitution 
can itself be a sale in the course of inter-State trade and to such a sale the ban imposed by Article 286 
-would also apply. If that ban is lifted, the. question which has to be considered is which is the State 
that could tax the transaction, in view of the fact that-the ban on transactions in the course of inter- 
‘State trade was lifted by the Sales Tax Continuance Order, 1950, upto 31st March, 1951. 


In the case of outside sales, the Sales Tax Continuance Order would not enable the State from 
-which the seller sold the goods to buyers outside the State for consumption in that State, to tax the 
transactions because the implied ban imposed by the Explanation to Article 286 (1) (a) would apply 
proprio vigore and would not be covered by the President’s Sales Tax Continuance Order, which was 
‘concerned only with the lifting of the ban on taxing of sales in the course of inter-State trade. 


Ram Narain v. Assistant Commissioner of Sales-tax, (1955) 6 S.T.C. 627, followed. 


It cannot be said that irrespective of whether the sales come within the scope of Article 286 (1) (a) 
vor whether they were sales in the course of inter-State trade or commerce within the scope of 
‘Article 286 (2), the levy would be subject to sales-tax under the Sales Tax Continuance Order. 


State of Travancore-Gochin v. S. V. C. Factory, (1953) 2M.L.J. 123 : (1953) S.C.J. 471 : 1954 S.G.R. 
53 : (1953) 4 S.T.C. 205, East India Match Factory v. The State of Madras, (1954) 2 M.L.J. 585 : 5 S.T.G. 
269 and Bengal Immunity Co., Lid. v. State of Bihar, (1955) 2 M.L.J. (S.C.) 168 : (1955) S.C.J. 672 : 4 
:S.T.C. 446, referred to. 

Petition under section 12-B of Act IX of 1939, praying the High Court to revise 

thé Order of the Sales Tax Appellate Tribunal, Madras, dated 21st September, 1955, 
in T.A. No. 18 of 1955, preferred against the Order of the Special Commercial Tax 
Officer for Appeal, Madras City, dated 23rd October, 1954, in Appeal No. N.M; 
98 of 1952-53 (A-3. 952/1950-51 on the file of the Deputy Commercial Tax Officer, 
‘Esplanade, Madras). ~ 

* T.R.C. No. 63 of 1956. . saint 14th September, 1959. 
ó s$ ; (24th Bhadra, 1881 Saka), 
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Srikrishna instructed by Messrs. King and Partridge, Attorneys, for the Petitioner.. 
The Government Pleader (K. Veeraswami), on behalf of the Respondent. 


The Judgment of the Court was delivered by 


Rajagopalan, F7.—These proceedings related to the assessment year 1950-51). 
when the President’s Sales Tax Continuance Order, 1950, was in force. The only 
item of the assessee’s turnover, with which we need concern ourselves, at this stage,. 
is what was dealt with as the “ second item ” by the Tribunal, sales of machinery, 
etc., to buyers outside the State, the turnover of which was Rs. 3,02,639-3-0. The 
contention of the assessee was that these were sales which fell within the scope of 
Explanation to Article 286 (1) (a) of the Constitution, and that, as the machmery 
in question had been sold in the course of inter-State trade to persons residing out-- 
side the State for consumption in those States, those sales could not be taxed within 
the State of Madras, nor could they be treated as intra-State sales, as far as Madras. 
State was concerned. Even in the proceedings before the Tribunal, the assessee 
produced certain affidavits, which no doubt covered only a portion of the disputed 
turnover, in support of his contention, that the machinery had been sold to buyers. 
in the States outside Madras State for the purpose of consumption in those ‘States,. 
that is, the buyers’ States. F 


The Tribunal considered the question, whether these were “ Explanation sales °” 
in the sense that they came within the scope of Explanation to Article 286 (1) (a). 
If they fell within that, category, then, obviously, Madras State could not tax those 
transactions, as those would be outside sales as far as Madras State was concerned,, 
and they would be inside or intra-State sales only in States where the goods were 
delivered for consumption. The Tribunal, apparently, was of the view, that it- 
was unnecessary to decide the question, because whether the sales come within the: 
scope of Article 286 (1) (a) or whether they were sales, in the course of inter-State: 
trade or commerce within the scope of Article 286 (2), the levy would be subject 
to sales-tax under the President’s Sales Tax Continuance Order. That view it-- 
self was based upon certain observations of the learned Judges of the Supreme Court. 
in State of Travancore-Cochin v. S. V. G. Factory’, and also the observations of this Court. 
in East India Match Factory v. The State of Madras*, to which the Tribunal referred.. 
We have, however, to re-consider the position in the light of the principles laid down. 
in the Bengal Immunity Go., Lid. v. State of Bihar’, and Ram Narain v. Assistant Commis- 
sioner of Sales Tax‘. f f 


The “ Explanation sale”, that is, the sale which falls within the scope of Article: 
286 (1) (a) of the Constitution can itself be a sale in the course of inier-State trade, and. 
to such a sale the ban imposed under Article 286 (2), as it stood, would also apply.. 
If that ban is lifted, then the question would arise, under the Explanation to Article: 
286 (1) (a), which is the State that could tax the transaction, in view of the fact,. 
that the ban on the transaction in the course of inter-State trade was lifted by the 
President’s Sales Tax Continuance Order up to 31st March, 1951. Then as we said, 
we have to decide whether it was an inside sale as far as Madras State was concerned,. 
or whether it was an outside sale which came within the scope of Explanation to- 
Article 286 (1) (a). If they were outside sales, the President’s Sales Tax Continuance. 
Order would not enable Madras State to tax those transactions, because the 
implied ban imposed by Explanation to Article 286 (1) (a) would apply proprio: 
vigore and could not be covered by the President’s Sales Tax Continuance Order, 
which was concerned only with the lifting of the ban of taxing of sales in the course 
of inter-State trade. That was the principles explained in the subsequent decision. 
of the Supreme Gourt in Ram Narain v. Assistant Commissioner of Sales Taxt. 


rr a 
1. (1953) 2 M.L.J. ee (1953) S.C.J. 471: 672: 48.T.C. 446 


446. 
4° (1955) 2 M.L.J. (S.C.) 302: (1955) 
8.C.J. 808 : 6 S.T.C. 627. 
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Since the question at issue, whether these were sales or machinery outside the 
State of Madras for consumption in the States of delivery, was not decided by the 
Tribunal, we think that the best course would be to remand the proceedings for dis- 
posal afresh, the remand being limited to the issue we have mentioned above, the 
liability of the “ second item” with the turnover of Rs. 3,02,639-3-0 to s les-tax. 
It is open to the Tribunal to allow the assessee an opportunity to supplement the 
evidence already on record. Even if such further evidence is not offered, then with 
reference to the facts already on record the Tribunal will consider whether even 
a portion of the turnover is of sales of articles delivered for consumption outside the 
State of Madras, and if so, whether Madras State could not tax such sales, despite 
the President’s Sales Tax Continuance Order. In other respects, the order of the 
Tribunal will stand confirmed. In fact, those findings were not challenged before 
‘us. 


The order of the Tribunal is set aside to the extent indicated above. The Tri- 
bunal will hear the appeal afresh on the lines indicated above and dispose of it in 
accordance with law. There will be no order as to costs in the proceedings before 
us. 


P.R.N. —— Order set aside in part and case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—MR. Justice SUBRAHMANYAM. 
Vazir Begum Ammal and another .. Appellants* 


v. 
Seth Tholaram , .. Respondent. 


Evidence Act (I of 1872), section 6—Exception as to exclusion of hearsay evidence—Suit on a promissory 
inote—Proof of signature of a Pardhanashin lady—Husband’s statement that the signature on the note is his wife’s— 
Jf admissible in evidence. 


In a suit on a promissory note executed by a Pardanashin lady where it is established by evidence 
that the promissory note was taken by the husband of the lady inside the house and was brought back 
after obtaining the signature and the husband stated that the signature on the note was his wife’s 
the statement so made is admissible in evidence to prove the signature of the lady on the promissory - 
note. 


, Appeal against the Decree of the Court of the Subordinate Judge, Tiruchirapalli, 
in Original Suit No. 32 of 1955. 


P. S. Srisailam, for Appellants. 


T. S. Raghavachari, S. Amudachari and A. V. Raghavan, for Respondent. 


The Court delivered the following 


JUDGMENT.—The point for determination in this appeal is whether the 
promissory note, Exhibit A-1, was executed by defendants 1 and 2, and, if it was; 
whether it is not supported by consideration. The learned Subordinate Judge found 
that the promissory note was executed by defendants 1 and 2 and that it was 
supported by consideration. “The defendants appeal from that judgment. 


The promissory note purports to have been executed by defendants 1 and 2 in 
favour of the plaintiff. The‘second defendant is the wife of defendant 1. The pro- 
missory note is in a printed form. The evidence of P.Ws. regarding the execution 
of the promissory note is this. Defendant 1 filled up the blanks in the printed form. 
The printed form as filled up by defendant 1 was the promissory note for Rs. 6,200 
payable with interest at 12 per cent. per annum for value received-in cash. It contains 
the words, “‘ We promise ”. The agreement between defendant 1 and P.W. 1 was 
that the promissory note should be executed by both the defendants. P.Ws. 1 and 2 
and defendant 1 were sitting in the payal of the house of the defendants. Defendant 1 


aan e E 


* Appeal No. 147 of 1956. 15th September, 1959. 
(24th Bhadra, 1881—Saka.) 
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after having filled up the blanks in the form, took the promissory note inside, saying 
that he would obtain his wife’s signature. She is a purdhanashin lady whom the 
plaintiff should not see. Defendant 1 came out with her thumb-impression and 
her signature in Urdu. He told the P.Ws. that the thumb-impression and signature 
had been affixed by his wife. He made an endorsement to that effect in the left- 
hand margin of the promissory note and signed that endorsement. After signing 
that endorsement, he affixed his own signature to the promissory note below the 
signature and thumb-impression which, he said, were his wife’s. P.W. 1 accepted 
the promissory note from defendant 1. 


Defendant 1 denied that his wife had affixed her thumb-impression or made her 
signature. His evidence is this : P.W. 1 was not present at the time of the execution 
of the promissory note by defendant 1. P.W. 2 took the promissory note to defen- 
dant 1. P.W. 2 wanted that the promissory note should be executed by both the 
defendants. The first defendant told P.W. 2 that defendant 2 woud not agree to 
execute the promissory note ; but P.W. 2 said that defendant 1 might make an 
endorsement on the margin that the thumb-impression and the signature were 
those of his wife and sign the endorsement and also the promissory note and that 
P.W. 2 himself would obtain the second defendant’s thumb-impression and 
signature. On the statement being made by P.W. 2 defendant 1 wrote the endorse- 
ment which appears in the margin and affixed his signature to the endorsement 
and to the promissory note. 


It is plain that the evidence of defendant 1 is false. Neither P.W. 1 nor P.W. 2 
‘was interested in taking the promissory note as if executed by defendant 2 if she was 
not willing to execute it. Defendant 1 himself would not have left the promissory 
note in the hands of P.W. 2 or P.W. 1, knowing that they would make an attempt 
to forge a signature or have a thumb-impression affixed as the signature or thumb- 
impression of his wife. I agree with the learned Subordinate Judge in his apprecia- 
tion of the evidence on this point. I find that the evidence of the P. Ws. is true and 
that the facts in relation to the execution of the promissory note are that defendant 
1 promised that the promissory note would be executed by him and his wife, that 
he wrote out the promissory note, filling up the blanks in the printed form, and took 
the promissory note inside his house for his wife to sign it, that he brought the promis- 
‘sory note out with a thumb-impression and signature in Urdu, that he told P.Ws. 1 
and 2 that the thumb-impression and signature were his wife’s and made an endorse- 
ment to that effect in the promissory note, and that, thereafter, he himself put his 
‘signature to the promissory note below the thumb-impression and signature which 
were represented by him to be his wife’s. Defendant 1’s signature to the promissory 
note is admitted by him. The question is whether the execution of the promissory 
not by defendant 2 has been proved. 


There is no direct evidence that defendant 2 affixed her thumb-impression or 
that she signed the promissory note. If the evidence of the P.Ws. that defendant 
1 told them that the thumb-impression and the signature appearing in the promissory 
note were his wife’s is not admissible on the ground that it is hearsay then, there is 
very little evidence in support of the learned Subordinate Judge’s finding that the 
‘second defendant executed the promissory note. I have given reasons for the view 
that I believe the P.Ws. when they say that defendant 1 told them before he him- 
self signed the promissory note that the signature and thumb-impression appearing 
in the promissory note above his signature had been made by his wife. The question 
is whether defendant 1’s statement that the signature and thumb-impression in the 
promissory note had been made by his wife gets excluded under the rule of exclusion 
‘of hearsay evidence. 


The rule of exclusion of hearsay evidence has an exception enacted in section 6 

of the Evidence Act. Section 6 states:—. 3 

* Facts, which, though not in issue, are so connected with a fact in issue as to form part of the 
same transaction, are relevant, whether. they occurred at the same time and place, or at different 

times and places.” Š i 
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Illustration (a) to that section is this :— : fs 

“ A is accused of the murder of B by beating him. Whatever was said or done by A or B or the 
by-standers at the beating, or so shortly before or after it as to form part of the transaction is a 
relevant fact” : 
In the present case, the fact in issue is whether defendant 2 executed the promissory 
note. The facts which are proved are that defendant 1.went inside the house with 
the promissory note drawn up, but unsigned, and came out with the document bear- 
ing a thumb-impression and signature and said that the thumb-impression and signa~ 
ture had been affixed by his wife. He made an endorsement to that effct on the’ 
promissory note. The fact in issue, namely, whether she signed the promissory note 
inside the house is so connected with the acts of defendant 1 getting inside the house, 
coming outside the house to the verandah with the thumb-impression and signature 
and then stating that the thumb-impression and signature were his wife’s as to render 
all of them parts of the same transaction. Under the rule of res gestae enacted in sec- 
tion 6 of the Evidence Act, statements which form part of the same transaction become 
an exception to the rule of exclusion of hearsay evidence. The statement made~by 
defendant 1 that the thumb-impression and the signature in Urdu appearing in 
Exhibit A-1 were his wife’s is admissible in evidence. Since that statement is admis— 
sible in evidence, it forms circumstantial evidence tending to prove that defendant 
2 executed the promissory note. 


The next question is whether defendant 1’s statement made to P.Ws. 1 and 2 
that his wife had made the thumb-impression and signature should be accepted. 
When defendant 1 brought the promissory note outisde, he clearly knew who had. 
made the signature and affixed the thumb-impression. He does not say that any 
other person made the signature and affixed the thumb-impression. The 
.circumstantial evidence thus proves beyond reasonable doubt that the signature and. 
thumb-impression appearing in Exhibit A-1 are the signature and thumb-impression 
of defandant 1, that is, that she executed the document. 


In support of his conclusion thatthe signature appearing in Exhibit A-1 is that. 
of defendant 2, the learned Subordinate Judge relied on his own opinion formed as 
a result of comparing that signature with the signature appearing in Exhibit 
A-6, which is admitted to be hers. On the question whether the opinion. 
formed by a Judge regarding the execution of a document by a person, merely on 
a comparison of the signatures appearing in the document, which is said to be his, 
with other signatures which are admitted to be his, is by itself evidence adequate 
for resting a finding, the view taken by this Court in Pasupuleti Venkamma v. Shaik 
Hamid! and Narasimha Rao v. Someswar Joshi? is not in accord with the 
observations made by a Bench of the Calcutta High Court in Fazaladdin v. 
Panchanan Das*. The point relates to the use that can be made of the opinion 
formed by a Judge on a comparison of signatures made under section 73 of 
the Evidence Act. Where a document is alleged by one party to bear the 
signature of a person, say, X, and X denies that the document was signed by him, 
then, the opinion of an expert on the question-whether the disputed signature is that 
of X, given on a comparison of that signature with signatures of X, which are 
admitted or proved, is a relevant fact under section 45 of the Evidence Act. Similarly 
the opinion of persons who are acquainted with X’s signature, given after a compa- 
rison of the disputed signature with admitted or proved signatures, is relevant under 
section 47. In these sections, the Legislature expressly states that the opinions are 
‘themselves relevant facts. Under section 73, the Court is authorised to compare 
ithe disputed signature with signatures which are admitted or proved in order to 
ascertain whether the disputed signature was made by: the person, by whom it is. 
alleged to have been made. Where the Court has before it opinions which are 
declared relevant facts under section 45 or section 47 of the Evidence Act, the Court 
may base its conclusion in a proper case solely on such opinions and decide on the 
basis of these opinions whether the disputed signature was made by the person .by 
whom it purports to have been made. But, where the Court bases its conclusion. 
a  —————————————_————————————————————————————————— 

I1. (1912) 14 I.C. 741. . 3., ALR. 1957 Cal. 92. 
2. (1956) 2 M.L.J. 399. ğ 
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solely on its own opinion arrived at as a result of comparison of the disputed signa- - 
ture with admitted or proved signatures, the decisions of this Gourt in the cases. 
referred to above,—in each case, by a Judge sitting singly—are to the effect that 
the Courts judgment cannot be called in question on the ground that it is not. 
based on evidence. The observations made by the Calcutta High Court on that 
point are these :— 

“It is true, if there was no evidence before the Court as regards the genuineness of the signature, 
the Court could not, in law, rely on its own examination of the signature to supply the evidence because 
the learned Judge could not treat himself as an expert. -I am unable to find anything in principle or 
authority which bars the Judge of facts from using his own eyes and looking at the admitted signature’ 


along with the disputed signature in deciding whether the evidence that has been given as regards: the 
genuineness of the document should be believed or not.” 


If those observations-correctly state the law on that point it would follow that, where 
there is no evidence on the question of the genuineness of the disputed signature in the: 
shape either of direct or circumstantial evidence or of opinions relevant under section 
45 or section 47, the Court’s own opinion arrived at as a result of comparison of sig- 
nature authorised by section 73 of the Evidence Act would not be adequate for resting 
a finding on. If there were not in this case circumstantial evidence proving that the 
second defendant’s signature and thumb-impression described in the promissory 
note as hers were in fact made by her, it might have been necessary to refer to a 
Bench for authoritative decision the question whether, in a case where there is no 
other evidence, direct or circumstantial, and no opinion relevant under section 45, 
or section 47 regarding the genuineness of a disputed signature, the Court’s own opi- 
nion on a comparison of signdtures made under section 73 of the Evidence Act would 
be adequate for resting a finding on the genuineness of the disputed signature. In 
this case, we have circumstantial evidence, which, asI have said, is adequate to 
prove that the second defendant executed the promissory note. The conclusion 
based on that evidence gets reinforced by the opinion formed on a comparison of 
signatures under section 73 of the Evidence Act. As to the result of comparison 
of the signatures, I agree with the learned Subordinate Judge in his opinion that the 
signature in Exhibit A-r appears to be the signature of the person who made the 
admitted signature in Exhibit A-6, namely, defendant 2. 


I agree with the learned Subordinate Judge and find that the promissory note 
was executed by defendant 2 as well as by defendant 1. 


The next question is whether the promissory note is not supported by 
consideration. Onv-that question, the P.Ws. state that the plaintiff paid Rs. 5,200 
to defendant 1. The need for the money and the purpose to which he put the money 
is proved by the evidence, which has been discussed in detail by the learned Sub- 
ordinate Judge. It is unuec ssary that I repeat what he has said. I accept the 
evid n e -t the. .Ws. and find that the suit promissory note was supported by consi- 
deration. 


The appeal is dismissed with costs. 
R.M. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—MR. Justice RAMAsSWAMI. 
In the matter of the Indian Companies Act (VII of 1913). 
and 
In the matter of Free Press Fournals (Madras), Lid. (In liquidation). 
Indian Commerce and Industries Co., Ltd., by its Managing 


Director CG. Audikesavalu Chettiar .. Petitioners* 
v. ; 
Free Press Journals (Madras) Limited .. Respondent. 
The Official Liquidator, Madras High Court, the Official 
Liquidator of the company abovenamed «. Applicant. 


Companies Act (I of 1956), section 467, Proviso—Settlement of the list of contributories—Dispensing with. 


In the liquidation practically all the assets have been realised and a dividend has been declared. 
The company is a private limited company and the management changed hands in 1953 by the pre- 
vious directors transferring their shares which were fully paid up to the new set of directors. From the 
realisations there will be no surplus left after payment to the creditors for a return of the capital to the 
contributories as only a dividend of 4 nP. in the rupee had been declared to the creditors and the 
further assets that could be realised will not yield one more naya paise in the rupee. Under the 
proviso to section 467 the Court may dispense with the settlement of the list of contributories. 


The Official Liquidator (W. Arunachalam) in person. 


The Court delivered the following 


Jupement.—This is an application by the Official Liquidator in the matter of 
the liquidation of the Free Press Journals (Madras) Limited. 


The Official Liquidator prays (a) that under the proviso to section 467 of the 
Indian Companies Act, 1956, this Court may dispense with the settlement of the list 
of contributories in this liquidation ; and (b) that except the statutory books, the 
order books, records and files of the company be permitted to be disposed of and 
the proceeds credited to the company. 


Section 467 of the Companies Act is one of the most important sections of the 
said Act. This section corresponds to section 184 of the previous Act and section 257 
of the English Act of 1948. As recommended by the Company Law Committee at 
page 317 of their report, the proviso to section 257 (1) of the English Act has been 
embodied in this section. This section deals with the list of contributories. A contri- 
butory has been defined in section 428 of the Act, which corresponds to section 168 
of the old Act and section 213 of the English Act. The English section makes it 
clear that the term includes all the persons who have fully paid their share amounts 
and embodies the effect of the decisions in the matter. This section provides that 
after the list is prepared by the Liquidator it has to be settled by the Court. 


The words “as soon as” used in section 467 show that the list should be prepared 
and settled speedily. The necessity and importance of taking this step speedily was 
pointed out by Chitty, J., in In re English Bank of the River Plate1, in the following 
words :— 


“ The importance of settling the list of contributories is well known because no call can be made 
till after it is settled ; and there is a tendency for the assets of a company which remain to be called 
up from the contributories to disappear where there is delay in settling the list and making the calls ”. 


It is only on the list of contributories being settled that the amount realisable from 
them can be ascertained. 

In settling the list of contributories it is the duty of the Court to go into all ques- 
tions of law and facts which may be raised in order to ascertain the question of 


liability. Liability means the liability existing at the time of making the order. 


a 





* Application No. 1456 of 1959 in 11th September, 1959. 
O.P. No. 129 of 1955. (20th Bhadra 1881—Saka). 
1. L.R. (1892) '1 Ch. 391 at 394, 395- 
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The effect of the settlement of the list of contributories and the placing of the 
mame of a person in the said list is unless the order is set aside on appeal, to render the 
«question of liability final and conclusive. The matter‘is res judicata. The liability 
-of a member to be included in the list of contributories is ex-legis and not ex contractum. 
‘So if he fails to object in time he will be liable as contributor and estopped from deny- 
ing the same. 


In settling the list of contributories the Court is not bound by the register of 
‘shareholders, and has authority to rectify the register, and may go into all questions 
-of law and fact in order to determine the question as to who is the real owner of the 
‘shares. The power to rectify the register is not limited to the time when the Court 
is settling the list of contributories. The Court may revise the list of contributories at 
‘any time before the dissolution of the Company, and, if necessary, for that purpose, 
rectify the register. There is nothing in the Act which prevents the Court even after 
‘the list of contributories is settled to resettle it. The Court is competent to alter 
the list at any time whenever it finds it just that it should be so altered. 


The exercise of the jurisdiction given by the section is, however, discretionary; 
The Court must be set in motion by the party who wants to contest the liability or by 
the Liquidator, as the case may be, and it is not for the Court to act ex mero motu 
suo. s i 


These principles are embodied in Re Westways Georges Limited+, Sichall’s case*, 
Re Sussex Brick Co.3, In re Nathan*, Ganesh Singh v. Sankar Lal’, Waryam Singh v. 
‘Official Liquidator®, In re Indian Specie Bank Ltd.”, In re Peninsular Life Insurance Co., 
Ltd.8, Bank of Hindustan v. Kowtha Suryanarayana Rao?, Amarnath, In ret?, Lakshmi 
Narasa Reddi v. Sri Films1*; In re East India Cotton Mills+3. 


These principles can be gathered from the analysis in the standard text-books : 
Buckley on The Companies Acts, 13th Edn., (Butterworth) 1957, page 534. 
Magnus and Estrin Companies, Law and Practice, grd Edn., page 254 ; Sir N 
Sircar, K.C.S.I. and Sushil C. Sen, The Indian Companies Act (1937), page 594, 
‘Sri T. R. Srinivasa Iyengar, Companies Winding-up (1959) (Company Law Series 
No. 4) (Law Book Co., Allahabad), page 103 and following. 


Therefore, whenever an application is made by the Official Liquidator for 
-exercising the powers contained in the proviso to section 467, it must be scrutinised 
with great care as the consequences are very large. - : 


Bearing these principles in mind, if we examine the facts of this case, we find that 
the Official Liquidator has made out a case. In this liquidation practically all the 
„assets consisting of printing plant and machinery and outstandings have been realised 
and a dividend has been declared. There are a few small outstanding debts which 
„are being realised. The company is a private limited company and the management 
-changed hands in or about May, 1953, by the previous directors transferring their 
shares which were fully -paid up to the new set of directors consisting of only three 
persons. Subsequently the company was working. for only a few months during which 
further shares had been allotted according to the minute book, but no regular proce- 
dure seems to have been adopted. ‘The result was that certain persons who had lent 
smoneys are allotted shares without their consent and they ultimately denied that they 
were contributories and had to be admitted as creditors for the moneys paid by them. 
‘The books of the company have not been kept properly. It has not been possible 
‘to rely upon the books of the company which are incomplete or on the returns sent to 
the Registrar for settling a correct list of contributories.- Moreover, from the realisa- 
tions there will be no surplus left after payment to the creditors for a return of the 


1. (1942) 2 All E.R. 147. . 8. A.I.R. 1936 Bom. 24 at 26 

2. (1867) L.R. 3 Ch. App. 1942. 9. (1957) 2 M.L.J. 517: I-L.R. (1957) 
3- L.R. (1904) ‘1 Ch. 598. i i Mad. 1058: 70 L.W: 715. 

4. L.R. 35 Ch. D. 1. 5 ~ 10. A.LR. 1952 Punj. 411. 5 : 
“5. 28 T.C. 142. RT HRG D3 j i 12. (1951) 1 M.L.J. 488 : I.L.R. (1952) Mad. 
6. A.I.R. 1926 Lah. 414. 108. aa ae = 

4, (1915) I.L.R. 40 Bom. 194 at 198. 13. A.I.R. 1948 Cal. &g. 
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capital to the contributories, as only a dividend of 4 nP. in the rupee had been dec- 
lared to the creditors and the further assets which could be realised will not yield 
even one more naya paisa im the rupee. Therefore prayer (a) is granted. 


Prayer (b)}.—In the circumstances excepting the statutory books, the rest of” 
the useless books, records, and files which are large in volume and cluttering in. 
appreciable portion of the limited record room of the Official Liquidator and whose 
preservation serves no useful purpose, are directed to be sold and the proceeds. 
credited to the company. i 


The cost of this application will come out of the estate. _ 
V.S. — Prayers granted.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE GANAPATIA PILLAI. 


Janakiammal (deceased) by L. R. Ramaswami Gounder (died) 

< by widow Rajammal ..  Petitioner* 
U. 

A. T. Krishnaswami Mudaliar and others .. Respondents. 


Civil Procedure Code (V of 1908), section 145 and Schedule—Appendix G, Form 3—Security Bond—- 
Enforcibility by execution. 


A security bond executed in favour of an officer of Court in the form mentioned in Form 3 cf 
Appendix G of the Schedule to the Code of Civil Procedure is not executed in favour of a particular 
person either by designation or by name and is not as such assignable. Even if such a case does. 
not come within section 145 of the Code the Court has ample jurisdiction in its inherent powers. 
to enforce such a bond by way of execution in the same proceedings to realise the money. There is. 
no necessity to bring a separate suit to enforce the bond. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Subordinate Judge of Coimbatore, dated 7th October, 
1958 and made in E.P. No. 134 of 1957 in O.S. No. 226 of 1946. 


Vedantham Srinivasan, for Petitioner. 
K. S. Champakesa Ayyangar and K. C. Srinivasan, for Respondents. 


The Court delivered the following 


Jupcment.—This revision petition is preferred by the seventh respondent in- 
E.P. No. 134 of 1957 in O.S. No. 226 of 1946 on the file of the Second Additional 
Subordinate Judge, Coimbatore. That petition was filed by the defendants in O.S. 
No. 226 of 1946 under the following circumstances. O.S. No. 226 of 1946 was laid. 
against two defendants by the two persons for recovery of a sum of more than one 
lakh of rupees. They got a decree in the first Court not for the full sum claimed, 
but, for a part of it. Against that decree, an appeal was preferred to this Court, 
being A.S. No. 713 of 1947. That appeal was preferred by the judgment-debtors—. 
defendants objecting to the decree passed by the Subordinate Judge of Coimbatore. 
The plaintiffs in the lower Court also preferred an appeal to this Court objecting: 
to the disallowance of a portion of the plaint claim. Pending the appeal, an order 
for stay was obtained in this Court on condition that the amount of the decree should 
be deposited in the trial Court, and the decree-holders should take it out on giving- 
security. The decree amount was accordingly deposited in the trial Court, and 
security was given in the shape of a bond by two persons, husband and wife, one of” 
whose legal representatives is the present petitioner. That bond was in Form No. 3,. 
Appendix G, First Schedule to the Code of Civil Procedure. 


‘The appeal to the High Court preferred by the defendants, succeeded, while- 
the other appeal failed with the result, the decree-holders, who had withdrawn the- 
amount deposited in the first Court, had to re-deposit *?the amount with interest. 





` *Civil Revision Petition No. 421 of 1959. aot Sees osa : 
14) adra 1881—Saka). 
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‘They failed to do so. An execution petition by way of restitution was filed by the 
‘defendants, and arrest of one of the plaintiffs was prayed for. He was not available, 
-and the execution petition was dismissed. 


Subsequently, the present execution application was filed for bringing to sale the 
properties hypothecated under the security bond given to Court. . Two objections 
were raised ‘to execution. The first was that the bond did not contain personal 
‘liability, and could not be enforced under section 145 or 151 of the Code of Civil 
‘Procedure. The second objection was that without exhausting the remedies open 
‘against the principals the security bond could not be enforced. Both the objections 
“were overruled by the Subordinate Judge and execution was ordered. That order 
ïs questioned in this revision petition. 

_ The learned counsel for the petitioner raised two points. The first is that the 
bond is assignable, and the Subordinate Judge should have assigned the bond to the 
sdecree-holder herein and should not have allowed the execution to proceed by 
bringing the hypothecated properties to sale in this proceeding. For contending 
that the bond is assignable, he referred to the decision of Justice Cornish in Pulayartt 
Satyam v. Kunchibhetla Satyanarayana and another’, That was a case where the bond 
‘was given under Order 32, rule 6. It was addressed to the Additional District 
-Munsif, though the name of the officer was not given. ` The learned Judge held that 
the bond was assignable, though it was not executed to the officer by name. The 
‘facts here are entirely different. The form of the bond which follows Form No. 3; 
Appendix G, First Schedule to the Code of Civil Procedure, does not mention whether 
it is executed in favour of any particular officer or Court. The learned counsel 
brought to my notice the decision of the Privy Council in Raj Raghubar Singh and 
another v. Thakkur, Jai Indra Bahadur Singh?, where Their Lordships of the Privy 
‘Council had occasion to note this form. I am not sure-whether the form referred 
to in the Judgment of the Privy Council is identical with the form which we have 
now in Form No. 3, Appendix G, First Schedule to the Code of Civil Procedure. 
Whatever it is, from the mere fact that at the top of the bond we find the words, “‘to 
‘the Subordinate Judge, Coimbatore ”’ it cannot be said that the.bond was executed 
‘in favour ofa person. The recitals in the bond amply make it clear that no question 
of the bond being addressed to'any person arises. The recitals show the liability 
undertaken by the obligor, and how that liability should be discharged. I do not, 
‘therefore, agree that the bond in this case is addressed to a particular person either 
by designation or by name. It follows this bond was not assignable, and as was 
laid down by the Privy Council in Rohani Ramandhwa v. Har Prasad Singh’, 
in such a case the party should not be left without a remedy, Even if section 
‘145, Civil Procedure Code, will not apply, the Court has ample jurisdiction in its 
inherent power to enforce the bond by way of execution in the same proceedings 
to realise the money. . 


The next point raised by the learned counsel is that this bond does not provide 
for any personal liability. On a reading of the bond, I find provision is made in it 
for payment of the balance that would remain due after the sale of the hypothecated 
properties, by the obligor. That certainly is an obligation undertaken personally 
by the persons who have the bond. The fact that . in. certain contingencies that 
liability may not be enforced, is beside the point. The short question is whether 
the bond provides for personal liability. The answer must be ‘ yes’ because if the 
hypotheca is found to. be insufficient personal liability to pay the balance is written 
into the security bond. That would be sufficient to bring the bond within the ambit 
‘of section 145 of the Code of Civil Procedure: The learned Judge in the Court 
below was therefore right in enforcing this bond by bringing to.sale the hypothecated 
properties in proceedings in execution without driving the parties.to a separate suit. 
‘The revision petition is dismissed with costs. : f - 

R.M.. . f -c . x. 3 Petition dismissed. 
< x. (1936) 71 M.L.J. 675. 3. (1943) 2 M.L.J. 460: A.LR. 1943 P.C. 


2 (1920) 38 M.L.J. 302: L.R, 46 I.A. 228 18 
LLR. 42 All.'158. TeS i 3 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SUBRAMANYAM. f : 


Thanga Mayil Ammal r. Appellant* 
U. 7 : i 
Pappa alias Fathima Bibi and another "Respondents. 


Muhammadan Law—Wakf—Instrument providing for maintenance of founder’s daughter and her descendants 
and also for charity—Whether a valid wakf—Musalman Wakf Validating Act (VI of 1913), section 3— 
Reservation to the charity in case of failure of descendants—Reservation can be implied. 


Where the main purpose of the instrument was to provide for maintenance and support of the 
founder’s daughter and her descendants and it was‘a concurrent purpose that a small sum should 
be spent on the charity specified in the instrument, namely, the performance of the fatia and the 
feeding of fakirs on the Prophet’s birth day, the deed takes effect as a wakf deed. 


Under section 3 of the Musalman Wakf Validating Act the reservation in favour of the religious. 
object, namely, the performance of fatia, and feeding of fakirs on the Prophet’s birth day on the failure 
of the line of- the first muttavalli and her descendants may be implied-and the wakf is valid under 
the Muhammadan Law. - . : y à 

Where. the founder had transferred patta in the name of the charity, and where the charities were 
being performed, it must be held that the founder had intended to extinguish his own title and make 


the charity the owner of the property. : 
Syed Ahmed v. Fulaitha Biri, (1946) 2 M.L.J. 335, referred. 
Appeal against the Decree of the Court of the Subordinate Judge of Tiruchira- 
palli in Appeal Suit No. 58 of 1956, preferred against the Decree of the Court of the 
District Munsif of Tiruchirapalli in Original Suit No. 237 of 1954. a 


A. V. Narayanaswami Ayyar, for Appellant. - 

V. Natesan, for Respondents. 

The Court delivered the following i i 

Jupement.—This appeal arises out of a suit instituted in the Court of the Dis- 
trict Munsif of Tiruchirapalli, for possession of certain properties alleged by the 
plaintiff to be wakf properties. The District Munsif granted a decree as prayed for. 
The second defendant’s appeal to the Subordinate Judge, Tiruchirapalii, was dis- 
missed. The third defendant to whom the second defendant has transferred the 
property is the appellant in this second appeal. T . 

The property belonged to one Hyder Masthan Sahib. He executed a wakf deed 
dedicating the property for the use of the Prophet on 12th October, 1946. In the 
document Hyder Masthan said that the property was till then his and would there- 
after be the Prophet’s. Hyder Masthan declared that he would be the Muttavalli 
during his lifetime and after his death, the plaintiff, his daughter by his deceased 
first wife, would be the Muttavalli; and that after her death, the Muttavallis would 
be her descendants. ‘There was also a direction in the document that, out of the 
income from the property, fatia should be preformed in the name of the Prophet 
and that eleven fakirs should be fed on His birthday, that Rs. 5 should be spent for 
the purpose ; that kist should be paid ; that the balance of the income should be 
taken by his daughter and her descendants from generation to generation and that 
they would have no right to alienate the corpus of the property. In 1954, the 
founder executed another deed purporting to cancel the wafk deed and to settle 
the property on his secohd wife, namely, the second defendant. The second de- 
fendant made a transfer of the property to the third defendant the appellant in this. 
second appeal. The suit which has given rise to this second appeal was instituted 
during the lifetime of the founder, namely, the first defendant.. In the plaint as laid, 
the plaintiff prayed for a declaration that the cancellation and the alienation 
in favour of the third defendant were void. After the first defendant’s death, the 
plaintiff amended the plaint so as to pray for possession. : 

Defendants 2 and 3 pleaded that the deed could not take effect as a wakf deed ; 
and secondly, that the deed was not-intended to be given effect to and had never 
been: given effect to. ~ = = 75 ~~ : Dette sae Para Se 


A oa 


T= S.A. No. 486 of 1957." er a ee 7th November, 1959. 


` * (16th Kartika, 1881—S 
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The first question for decision in this appeal is whether the deed could not, in 
law, take effect as a deed of wakf. The religious object which the deed provides 
-for is the performance of fatia and feeding of fakirs on the Prophet’s birthday ; 
and itwwas directed by the founder of the wakf that after his death, the net income 
from the property should be taken by his daughter and her descendants, who, after 
his death; would be the trustees of the charity. 


On the facts, the case before us cannot be distinguished from the case reported. 
in Syed Ahmed v. Fulaitha Bivit. The charitable purposes provided for'in the deed. 
of wakf considered in that case were the performance of one Movulthu and one 
Hattam in the name of the Prophet, one Hattam in the name of Andawar, one 
Hattam in the name of Meera Akamad Shakathari and one Hattam in the name of 
the wakif after his death. There was a further provision for recitation of Mavulthu 
‘in the name of the Prophet: and distribution of food at a cost of Rs. 100. . The total 
expenses directed to be incurred for the performance of these services amounted. 
to Rs. 160. The annual income of the property- was- Rs. 1,500. The rest of the 
income was directed to be distributed among the four daughters and their descen- 
dants from generation to generation. In the case before us Rs. 5 amounting roughly 

‘to a thirtieth of the income of the property which is given in the plaint as Rs. 150. 
per annum was directed to be spent on the religious objects mentioned in the instru- 
ment and the rest of the income was directed to be taken by the trustees after the 
-wakif’s lifetime, namely, his daughter and her descendants. gah 


It is argued that, since the income other than the sum of Rs. 5 directed to be 
spent on the performance of fatia on the Prophet’s birthday and the feeding of the 
poor on that day, is directed to be given not to the wakif’s descendants as such but 
to the wakif’s descendants in their capacity as Muttavallis, the object of that part 
of the instrument cannot be said tobe the maintenance and support ofthe descen- 
dants of the founder of the wakif. I am unble to agree. The wakif’s daughter 
and descendants were constituted trustees in order to prevent them effectively from 
alienating the properties. The document expressly states that subject to the obli- 
gation to spend Rs. 5 on the performance of the charity and to pay the kist, they 
might utilise the income for their own benefit without any power of alienation, 
They are described as trustees in order to make it clear that they have no power of 
alienation over the properties and are subject to the obligation of performing the 
charities described in the instrument. Otherwise, the purpose of the beneficial 
interest conferred on them is not to remunerate them for the services they render as. 
trustees, but to provide for their maintenance and support because they are the 
descendants of the wakif. I find that the main purpose of the instrument was to 
provide for the maintenance and support of the plaintiff and her descendants ‘and 
that it was a concurrent purpose that Rs. 5 a year should be spent on the charity 
specified in the instrument, namely, the performance of the fatia and the feeding of 
fakirs on the Prophet’s birthday. i 


Under section 3 of the Mussalman Wakf Validating Act (VI of.1913), it is lawful 
for a Muslim to create a wakf which, in all other respects, is in accordance with 
the provisions of Mussalman Law, for the maintenance and support of his children 
or descendants provided that the ultimate benefit is in such cases expressly or 

. impliedly reserved for the poor or for any other purpose recognised by the Mussal- 
man law as a religious, pious or charitable purpose of a permanent character. We 
have before us a case where a wakf is created for the maintenance and support of 
the descendants of the wakif and at the same time for a purpose recognised by the 
Mussalman Law as a religious purpose of a permanent character. But there is no 
express provision in the wakf deed that, in the event of the plaintiff failing to have 
descendants, that is to say, the plaintiff’s line of descendants becoming extinct, the 
entire property will be applied for the other purpose stated in the instrument, namely, 
the performance of fatia and the feeding of the poor on the Prophets birth- 
day. It is argued, that since there is no express provision about the reservation òf 
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-the ultimate benefit for the poor’or for any purpose recognised as religious, the' wakf 
-fails even on the terms of section 3 of the Act. But the proviso to séction 3 does not 
‘require that the reservation of the ultimate, benefit should be by express terms found 
-in the document. Such’ reservation may be implied. The case already cited is 
-authority for the proposition that a concurrent and immediate gift for permanent 
„charitable objects in a wakf created’in favour of one’s own children and descendants 
-may be held to warrant the implication of an ultimate trust for those objects on the 
-failure of descendants. I hold that, in this case, the reservation in favour of the re- 
“ligious object, namely, the performance of fatia and feeding of fakirs on the Prophet’s 
“birthday on the failure of the line of plaintiff’s descendants, may be implied and that 
-the wakf is valid under the Muhammadan Law. 


. The next point is whether the instrument of wakf was intended to be real and 
-was acted upon. It is said that the first defendant had debts and that he executed 
the wakf deed and other deeds on the same day with a view to defraud his 
creditors. If it was intended to defraud creditors without being executed nominally, 
-then the deed would be voidable at the instance of the creditors. No creditor has 
sought to avoid it. Hence the question of intent to defraud creditors does not 
-directly arise for consideration. On the other. hand, the deed may be executed 
. nominally without any intention to transfer title to the charity or to the persons 
mentioned in the deed. On that question, it has to be noted that patta was trans- 
-ferred in favour of the charity and continued to stand in the name of the charity 
until 1954. The defence witnesses say that fatia has not been performed and fakirs 
are not being fed as stated in the document. On the other hand, the evidence of 
P.W. 1 is that fatia was being performed and fakirs were being fed, even before the 
-instrument was executed and that the charity was continued after the execution of 
the document. I accept the evidence of P.W. 1 on the point.. But even if the charity 
-was ‘not performed, that could not invalidate the. wakf which had been validly 
-created, Tsee no reason to take the view that the wakif did not intend the instrument 
-to take effect. I hold that he intended to extinguish his own title and make the 
-charity the owner of the property. a oe i 


The appeal is’ dismissed with costs. 


No leave. 


V.S. Appeal dismissed. 


; IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. JusTiceE:RAJAGOPALAN AND Mr. Justice RAMSCHANDRA IYER. 





«S. P. K. K. Kader Mohideen of Pettai , . Tis Applicant* 
“The Commissioner of Income-tax, Madr: .. Respondent. 


Income-tax Act (XI of 1922), section 44-D—Scope and applicability—Transfer of income to persons resident 
„or ordinarily resident abroad—Liability to tax. 


Section 44-D is designed to prevent avoidance of income-tax by persons who were liable to tax 
-in respect of income producing assets by adopting the device of transferring them to persons outside 
- the taxable territories retaining in themselves the.power of enjoyment of the income. In such a case 
„even if the income is received by a person who is not taxable by reason of his not being a resident, 
-it is deemed to be income received by the transferor and rendered liable to tax. If the assets trans- 
ferred constituted thelentire capital of the foreign company, it would follow that the entire profits of the 
~company and not merely the dividends which the company chose to declare should be held to be the 
-income of the assessee. The section will not, however, apply if the transfer of assets was not for the 
purpose of avoidance of tax liability, or if was a bona fide commercial transaction, not designed for 
the purpose of avoiding tax liability. The burden of proving this would be on the assessee. Where 
there is no such proof two conditions must be satisfied: (1) that the transfer of assets should be by a 
resident in India to a person not so resident or not ordinarily resident in India in such a way that the 
-income in respect of those assets becomes payable to the latter, and (2) notwithstanding the transfer 
the transferor has power to enjoy at presentor in future the income received by the transferee in the 
aforeign country. ; -> i j 
ROR H er 
-= ease Referred No. gy of 195g n emne e os we -grd November; 1959. - 
(sath Kartika, 1881—Saka). 
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Section 44-D provides for the assessment of -the person who transferred the assets. If two- persons 
4ransfer their respective assets it stands to reason that, section 44-D should be applied to them 


individually and each of them taxed in respect of the assets transferred by him. s 

_ Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 55 (1) of the Indian Income-tax Act, 1922 (Act XI'-of 1922), in R.A: No. 
348 of 1953-1954 on its file for.decision on. the following questions of law. i 


K. Srinivasan and K. Narayanaswami, for ‘Applicant. i 
C. S. Rama Rao Sahib,.Special Counsel for Income-tax, for Respondent. 
The Order of the Court was made, by mo f n E : : 
Ramachandra Iyer, 7—The following ‘question was referred to us under section 
66 (1) of the Income-tax Act :— ., ne Oa See ` 
- ** Whether the assessment of the entire profits of S. P. K. Kader Mohideen and-Co., Ltd, in the 
hands of the assessee for assessment year. 1949-1950 invoking. the provisions of section 44-D-of the 
Indian Income-tax Act is valid ?” Pee eae ees ae oes 
When the reference came up for hearing, it was found that, in order to answer 
the question referred to, certain matters had to be elucidated, and accordingly the 
Income-tax Appellate Tribunal was called ‘upon to’ send a further statement of the 
‘case’ with specific findings on the following points :— ` eae oe 
(1) Whether the assessee returned ‘the dividend iricome of his wife and minor 
sons'in discharge of the statutory liability imposed by section 16 (3) of the Income- 
tax Act or because of his consciousness that he was the real owner of the shares. 
(2) Whether the consideration paid for the shares by P. M. Mohammad 
Naina Sahib was out of his own, monies or was. it contributed by the assessee himself 
from out of: his own - ‘funds. Sti BAe dee, pene. Fg 3 $ 
(3) Whether the consideration paid for the. shares by Md. Salihu, a nephew 
of the assessee, emanated from Salihu’s , own funds - or. did: they. come out of the 
assessee’s funds, 3 Bien Es A i ; ie 
(4) Did the assessee’s power to enjoy the income of the company extend to 
the whole of.the company’s income or to any lesser extent, and if so, to what 
extent ? : 1 Sg are i ; 
(5) Was there any fresh material for the Tribunal to come to.the conclusion 
in this appeal different from or in addition to the material the Tribunal considered 


in relation to the earlier assessment years 1947-1948 and 1948-1949.. 

. The Tribunal has submitted a further statement, as directed. The facts 

xelating to the reference are :—The Assessée, S. P. K. Kader Mohideen, who was 

ordinarily resident in Pettai in Tirunelveli District, was.carrying on business in the 

manufacture. of ball threads at No. 174, Dam Street, “Colombo, for about 20 years, 

under the: name of S. P. K.. Kader Mohideén -Company. That was ‘his sole 

proprietary concern. The assessee was assessed to Indian income-tax as an indivi- 

dual on the income that accrued from his business “in Ceylon.” In the books of 
the concern there were credits in the names of himself, his wife, Majitha Beevi, 

and his two minor children, Pir Muhammad and. Pir Mohideen. There were also 

amounts outstanding in the names of Muhammad:Salihu and Muhammad Sali. It 

is stated on behalf of the assessee that the two name$ represent the same individual, 

viz., his nephew, Muhammad Salihu. On īst “May, 1946, a private limited com- 

pany, 8. P. K. Kader Mohideen Co., Ltd.; was formed at Colombo, and it was 

incorporated in Ceylon under the Companies: Ordinance LI of ‘1938. The- 
business, till then carried on by the assessée, was transferred to the limited company. 

In consideration” of the transfer ‘of assets, “the campany. allotted-shares to -the 

assessee and to his relations, whose respective holdings were :— ` 








-1. The assessee, 2,000 shares at Rs. ro á . +. Rs. 20,000 

. 2. His wife, Majitha Beevi, 500 shares-at Rs. 10 ° ": «+ (Rs. 5,000. 
3- His‘ minor son, 250 shares, at;Rs 10°. -57 1 «', Rs. 2,500 
-4., His- another. minor son, 250 shares at Rs. 10` 7 _ ++. Rs. 2,500 
5, His nephew, Mohammad Salihu, 500 shares at Rs. ro .. Rs. 5,000 

F wy a ~, Total, O57 a Rs, 35,000 


20 
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One year later, one P. M. Md: Naina, an employee of the assessee, -was allotted 
to shares of the value of Rs. 100, and theshare capital of the company became . 
Rs. 35,100. The company was making profits, and the assessee made a return of 
his income by including also the dividend income in réspect of the shares standing 
in the names of his wife and minor sons. Pe ey ed esM 
In the assessment year 1947-1948, which related to the yeat of account in which 
the company was formed, the Income-tax Officer held that the entire profits of the 
company be- included -in the assessment under section 44-D of the Income-tax Act, 
as the assessee had failed to prove that the transfer of assets of the foreign company 
was not made with a view to avoid a liability to taxation. - In view of the fact, that. 
_ the majority of the shares in the company were owned by the assessée, the other 
shares being in the name of his near relations, the. officer held that the assessee had. 
the power to enjoy the income of.the Company. He, therefore,. included in the 
assessable income of the assessee the entire profits of the company. There was `a 
‘similar assessment for the year 1948-1949.- Both the assessments were confirmed. 
by the Appellate Assistant Commissioner. Appeals were filed by the assessee to 
the Appellate Tribunal. The Tribunal. held that, out of the: total share holdings. 
in the Company, 2,000 shares alone were owned by the assessee,. the remaining 
‘1,600 shares (which is a mistake for 1,510)- being acquired by-his relations “ out of 
their own monies which were lying with the business, and that there was no-evidence: 
whatever that the money belonging to the assessee was utilised for. obtaining the 
Allotment of those shares”. The Tribunal also held that there was’ no evidence 
to show that those pérsons-allowed the assessee to enjoy the fruits of their irivest- 
ments. The result was that the assessee was taxed only -on his . income, which. 
included the dividend income of his wife and children under section 16 (3). This. 
order was passed on‘12th November, 1951. re a i 
In the meanwhile, the Income-tax Officer had taken up the assessment for the: 
year 1949-1950. Following "his former view which stood. then affirmed by the 
Appellate Assistant Commissioner, he held that the profits earned. by the Company 
should be treated as the profits of the assessee, by applying the provisions of section. 
44-D. An appeal was taken to the Appellate Assistant Commissioner; by the time 
the appeal came to. be heard, the Income-tax’ Appellate Tribunal had rendered its. 
judgment in respect of the assessment for the-years, 1947-1948 and 1948-1949. . As 
there was no fresh evidence, the Appellate Assistant -Commissioner. applied. 
the decision of the Tribunal for the previous years, fand held thatthe assessee could. 
‘not be taxed on the basis of section 44-D. ‘The Department: contestéd that order 
in an appeal to the Income-Tax Appellate Tribunal: The Tribunal reversed their 
former conclusion, and-held thatthe entire assets transferred to the company be- 
- Jonged exclusively to the assessce, that the various credits-in the names of his wife, ` 
nephew. and children were fictitious, and the assessment should be completed - by 


applying. - the provisions of section 44-D. . fee A wate 
Section 44-Dis designed to prevent avoidance of income-tax by persons who 
were. liable to tax in respect’ of iicome-producing assets by adopting the device of” 
transferring them to persons outside the taxable territories, retaining in themselves. 
‘the power of enjoyment of the income. In‘such a case, even if the income is received. 
by a person who is not taxable by reason of his not being a resident, it is deemed to 
be income received by the transféror and rendered liable to tax. “A ‘company in-. 
corporated in‘a foreign country should be considered to be a person domiciled. in that: f 
country. Thetefore, if assets are transferred ‘to a. company incorporated outside 
India (e.g., Ceylon), the income earned by the company in respect of those assets 
would be treated as that of the assessee who transferred the assets, provided. he had. 
the power to enjoy the income. -If the assets transferred constituted the entire 
capital of the foreign company, it would follow that the entire profits of the company 
(the assessee having a power to enjoy its income), and not merely the dividends which 
the company chose to declare, should be held to be the income of the assessee:` The 
section will-not, however, apply if the transfer of assets was not for the purpose of ` 
avoidance of tax liability, or if it was a bona fide commercial transaction, not designed. 
for the purpose of avoidance of tax liability. That a transfer of income-producing: 
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assets of an assessee to a person of foreign domicile is -not one for the -purpose 
of not avoiding a liability to tax or one of a bona fide commercial nature not designed 
for the purpose of avoiding such a liability should be proved by the assessee.. Where. 
there is no such proof, two conditions must be satisfied before the provisions of sec-- 
tion 44-D are applied: (1) That the transfer of assetsshould be bya resident in India. 
to a person not so resident or not ordinarily resident in India, in such a way that the- 
income in respect of those assets becomes payable to the latter, and (2) that not- 
withstanding the transfer, the transferor has- power to enjoy at present or in future: 
the income received by the transferee in the foreign country. - oa 


._ In the present case, there has been a transfer of income-producing assets by 
the assessee.to the company incorporated at Ceylon, which should be considered. 

as a person having foreign domicile. The interest possessed by the assessee in the 

company, and the fact, that the other shares in the company are vested in his. wife, 

children and nephew, (the 10 shares in favour of his clerk being left out of account) 

would justify the conclusion that the assessee had power to enjoy the income of. 
that company, as he would be able, whether directly or indirectly, to.control . the 

application of the income within the meaning of section 44 (55) (e). 


Section 44-D provides for the assessment of the person who transferred the assets. 
If two persons transfer their, respective assets, simultanéously or otherwise, it stands 
to reason that section 44-D should be applied to them.tindividually, and. each - of 
them taxed in respect of the assets transferred by him: We have already indicated. 
that, if the assets transferred, covered the entire capital of a company, the entire 
profits of the company would be taxed as the income of the transferor. But, if what 
is transferred is only part of the capital of the company, the other being supplied. 
by another person, the entire profits of the company could not be taxed in the hands 
of one alone or not even, both taken as a: single assessee. a i 


- Therefore, the, question to be decided, as the Tribunal has rightly pointed in. 
the further statement of the case, is as to whether the entire assets, which were trans- 
ferred to the company, belonged to the assessee, i 


In the further statement of the case, the Tribunal observed . that the shares. 
standing in the names of all the shareholders were paid for by the assessee, and. that,. 
therefore, he was the real owner of all the shares. . ni. ae 


In the books of S. P. K. Kader Mohideen Compaiiy, there were credits in the 
-names of Majitha Beevi, his wife, his children and - Salihu; his nephew. These 
monies were also transferréd to the company. Ifthe monies belonged to the persons, 
in whose names they were credited, the assets transferréd could not be said to be 
those of the assessee alone ; the allotment of shares would be genuine. ` This leads 
us to consider whether the Tribunal had the material to come to a conélusion that 
the entire share capital of the company belonged to the assessee, or whether part. 
only belonged to him. eT ee Se ren Oe se 

Majitha Beevi, the wife of the assessee, had two accounts-in the ‘books. of the 
assessee’s former concern, namely, Nos. 4 and 39. Rents from two properties; Nos.. 
172 and 174, Dam. Street, Colombo, were regularly credited. in those pages, -while 
the tax thereof were debited.. No.. 39 account showed a credit balance of Rs. 3,251 
as on 31st March, 1946. That was transferred to No. 4 account on that date which. 
already showed a credit balance of Rs. 3,885, which together, with the sum of Rs. 
150 which was credited next month as rent for the premises, made the total credit 
of Rs. 7,286. On 29th May, 1946, an amount of Rs. 5,000 is debited against 
Majitha Beevi for purchase of 500 shares in the company. The question is to whom 
did this money belong? The assessee’s case is-that the credit balance represented 
the accumulation of rental income, of Majitha Beevi in respect of Nos. 172 and 174, 
Dam Street, which he purchased and gifted to her. The Tribunal has now discredited 
this case on the ground the gift had not been proved. ‘In our opinion, the truth or 
validity of the gift was not open to challenge at that stage of the proceedings. In 


the original agreed statement of the case, it was stated’ as follows —_— | 


~ 
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“The ledger account of Majitha Beevi, a copy whereof is annexed hereto as Annexure ‘B’ 
:and forms part of the case, contains in bulk rent collected from a property in Ceylon originally bought 
sby the assessee out of his own. funds and in his own name on Ist July, 1942, but subsequently gifted 
by him to her on 1st September, 1943.” a > f 
Annexure ‘B?’ tò that statement of the case is a copy of the accounts which 
.shows that the income from those properties was credited in the name of the lady. 
There was no question, therefore, that the monies standing to the credit of Majitha 
Beevi in the accounts of the assessee did not belong to her.” The finding of the 
„Appellate Tribunal was that the shares were taken benami by the assessee himself. 
That would depend upon the circumstance, whether the assessee paid for the shares. 
‘standing in the name of Majitha Beevi or whether Majitha Beevi’s monies were 
utilised for them.. It is not disputed that the sum of Rs. 5,000 subscribed for the 
‘shares held in the name of Majitha Beevi, came from the income from the 
two properties which -should “be held belong to her. The source’of the money 
being shown as Majitha Beevi’s it cannot be held that she held the sharés bénami 
‘for her husband. She, and not the. assessee, should be held to have transferred that. 
‘sum to the company. - ` Si i : 


The same cannot, however, be said of the other shareholders, namely, the two 
minor sons of the assessee, and Md. Salihu, his nephew. By'a transfer of amounts 
«standing in the name of Md. Salihu there was a credit in the name of Md. Salihu 
“for Rs. 7,065. On 31st April, 1945, a sum of Rs. 2,500 was transferred to the-assessee’s 
son, Pir Muhammad, from that account, and, a year later, the balance was wholly 
transferred for the purchase of shares in the name of the nephew. On this material 
the Tribunal should ‘come to-the conclusion that these operations indicated that the 
assessee and not the nephew was the real owner of the money. The Tribunal 
found that the monies standing to the credit of Md. Salihu ‘and the ‘minor sons 
belonged to the assessee. We accept that finding. But the matter stands on a 
different footing in regard to the 10 shares allotted in 1947 to Md. Naina. . There 
“is the uncontradicted éviderice that he`paid for them. That is also corroborated 
"by the entries in the account books. There is no evidence to show that those shares 
-were held by Md. Naina benami for the assessce. ie i i i 


- The result is that a transfer`of the assets to the foreign company was made by 
the assessee as well as by his wife, Majitha Beevi, and his servant, Md.. Naina, each 
out of their own monies. ; v l 


The Tribunal has given three reasons, which, in their opinion, would show that 
“the assessee was solely entitled to the profits from the foreign company. . The first 
was that, while the assessee had overdrawn. his account, the dividend accounts of 
this wife and children and nephew remained undrawn; “We cannot see how this 
-circumstance, can; in arly way, suggest that the assessee was the real owner of the 
‘shares standing in the riame of his wife. . : es l 
7 The second reason was that the dividends of the year ending 31st March, 1947, 
“were issued by bearer cheques. “That circumstance can have no relevance to the 
determination of the question involved, as it is not suggested that the assessee himself 
realised and appropriated the dividend amounts. The Tribunal has relied on a 
letter, dated gth August, 1947, written by the assessee’s auditor to him as supporting 
:a case, that the formation of the company was designed to avoid tax liability. . There 
is nothing in that letter to support any such inference. 
< " ‘The-next reason given was that the assessee did not inform the Income-tax 
Officer, in September, 1946, of the formation of the new company, when he was 
‘called upon to pay advance tax under section 18-A. The fact, that the individual 
-business was closed and a limited company had taken over its place, had been proved 
“by the’ registration of the company and the Memorandum of Articles of Association 
-therefor. The circumstance, that the company came into existence from 1st May, 
.1946, was never in dispute. : 
~ In view of the fact, that the entire assets which were transferred to the limited 
“eoimpany did not belong to the assessee, it follows that the assessee would be entitled 
“only to ‘the dividends from that foreign company, and not the entire profits. "The 
-assessee has disclosed, under section 16 (3); the income from the dividends received 
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by his wife and minor sons in his return. It could not, therefore, be said that the 
transfer of assets was made for the purpose of avoiding income-tax. 


In the further statement of the case, the Tribunal has not indicated as to whether 
there was any fresh material which induced them to come to a conclusion contrary 
to the one they did in respect of the assessment years, 1947-1948 and 1948-1949- 
‘The order in the previous case shows that the accounts must have been looked into- 
by the Tribunal. It is clear from the order of the Income-tax Officer as well as the 
Appellate Assistant Commissioner that no fresh evidence was produced in the case. 
Under the circumstances, there was really no basis for the Tribunal to come to a 
different conclusion. That. apart, the circumstances indicated above show that. 
the transfer of assets from the proprietary concern of the assessee to the limited! 
company was not made with the object of avoiding Indian income-tax, and ‘that, 
even otherwise, section 44-D will not apply to the present case to the extent of 
rendering the entire profits of the company assessable. The question referred is 
answered in the negative and in favour of the assessee. 


The assessee will be entitled to costs, Advocate’s fee Rs. 250. 
V.S.- . ———_.. Reference answered in favour of the 


; Ta ; f assessee.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrEsENT :—MR. Justice RAJAGOPALAN AND Mr. Justice RAMACHANDRA IYER. 


The Commissioner for Hindu Religious and Charitable Endow- . 
ments, Madras _ f - a. Appellants? 


v. ; i 5 
A. P. S. Sethurama Pillai and others f .. , Respondents. _ 


Madras Hindu Religious Endowments Act (II of 1927), section 84—Scope—Proceedings before the Board— 
All the trustees not mads parties—Order of the Board not binding on the institution—Public temple or Private 
temple—Tests. . . 

It is well settled that where there are more trustees than one all would be entitled to act jointly, 
they would be in the position of joint trustees and form a corporate body. A scheme providing for the 
management of a private temple by turns amongst the members ofa family would-be only an arrange- 
ment inter se, but outside the family, the co-trustees would form a corporate entity. The representa- 
tion of an institution could be valid or effective only if all the trustees jointly act; a fortiori the institution 
could be bound by an order of the Board under the Act only if all the trustees are impleaded to the 
proceedings before the Board. 


Where there is no proof that any dedication of the temple to the public has been made or that 
the public worshipped in the temple as of right at any time, the institution is a private temple only 
and the Board would have no jurisdiction to initiate proceedings or regulate the management by a 
scheme in respect of such a private temple under the Act. : a ‘ 


Deokinandan v. Muralidhar, (1957) S.C.J. 75 : (1957) 1 M.L.J. (S.C.) 28, referred. 

Appeals against the decrees of the District Court; Tiruchirapalli, in O.S. Nos. 7 
and 8 of 1951 and O.P. No. 131 of 1951, respectively. iat ~ 

The Government Pleader (K. Veeraswami) and N. Ramachandran, for Appellant 
in all the appeals. i 

M. K. Nambiyar, T. R. Srinivasan, T. Ramalingam, K. S. Desikan, K. Raman and 
R. Sitaraman, for Respondents in Appeal No. 63 of 1955. 

A. V. Narayanaswami Ayyar, R. Venkatachalam; K.-S. Desikan, K. Raman, R. 
Sitaraman and T. R. Srinivasan, for Respondents in Appeal No. 131 of 1955. 

A. V. Narayanaswami Ayyar, R. Venkatachalam, K. S. Desikan, K. Raman and 
T. R. Srinivasan, for Respondents in Appeal No. 132 of 1955. 5 

The Judgment of the Court was delivered by a 

Ramachandra Iyer—These appeals relate to Sri Dandayuthapaniswami temple 
at Ayyampalayam, Musiri Taluk, Tiruchirapalli District. It will be convenient 
to refer to the rank of the parties as mentioned in A.S. No. 63 of 1955. That appeal 
arises out of a suit, O.S. No. 7 of 1951 originally filed by the first respondent. Res- 
pondents 2 and 3 who were impleaded as defendants to the suit were. later trans- 
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‘posed ‘as plaintiffs 2 and §. A.S. No. 131 of 1955 arises out of O.S.-"No..8-0f 1951 
filed by the sixth respondent. The suits were filed under section 57 of the Madras 
‘Hindu Religious Endowments Act (Act II of 1927), to-set aside a scheme framed 
‘by: the Madras Hindu Religious ‘Endowments Board -in’'O.A. -No. 513 of 1949. 
for the inanagement of Sri Dandayuthapaniswami temple. The Board, who was 
the first defendant to the suit, is now- represented by the-appellant, thé Commis- 
sioner for Hindu Religious and Charitable Endowments, Madras. Appeal No.-132 of 
1955 is filed against the order of the-Lower Court in O.P. No. 131 of 19 51, which set 
aside the order of the Hindu-Religious Endowments Board in O.A, No. 513 of 1949 
‘which held that the temple was one to: which the provisions:of Act II of 1927 -would 
apply, = 0 te af Pad Base SR hg ns ASF ay Seah Tee | ae,” ee 
~ The family of the respondents owned ‘considerable properties in Tiruchirapalli 
District. More than 100 years ago they had established a chathram for ‘feeding the 
poor.’ They had also set apart certain villages, Pallur, Kallur, Ayyampalayam‘and 
‘Kilakudi for the expenses of the charity aforesaid and for other charities.” There 
‘were two branches of the family tracing their’ origin to a common. ancestor, 
Thandavaraya Pillai.. By the year 1871 one of the branches became extinct. The 
other was represented by Thandavaraya Pillai, the grandfather of the first respon- 
dent. He, out of his private. funds, commenced in thé. year 1883 the construction 
of the temple for Sri. Dandayuthapaniswami at a place situate, about 100 feet south 
“of the chathram. The foundation stone for the temple, was laid by Sri Narasimha 
Bharathiswami the then‘head of the Sringéri Mutt. The construction was completed 
by the year .1885: In the temple were installed in addition to ‘the prin- 
cipal deity, Sri Dandayuthapaniswami, Sri Parvathi Parameswara, Sri, Srinivasa 
Perumal, Karupanna Swami or Neelamegaswami; the family’ deity, of the’ respon- 
dent; an image of Sri Adi Sankara and also one of the family guru, Sri Narasimha 
Bharathi. Since then the managenient of the temple was solely with Thandavaraya 
and after him with the members of his family, and the expenses were met out.of a 


portion of the income ‘sét apart for the charity and also, by: contributions by the 


até 


family. ”Thandavaraya. died in.1915. It would. be useful. to refer-to the following 


Bee 4} is 2 


geneology to appreciate the questions: which arise in the case. ' 
l it 07 o- Phandavaraya Pillai (d. 1916). -= ` 


m 











Veerabadra (d. 1923). ‘ f Xa l : ms i : ` + Shanmugam 
2p see .- a aa Pr E t AA ` ' (d. 1942). 
‘Wer. Ws. cee. Wage ot. Ie -> Sethuraman Res.-1- 

i | = bate net AS Py oe eg a, (Phir). * 
Si ty Ea) Sve. Bao Be he OT eee ae Anant oe ue Pea 
-Arunachalam . | Balasubramaniam... _:-- 2 © em TA 

>o fua - _ .:  Rëěspondent 2. - Respondent 3. - > Ae oe 
~-Müthùkaruppa (d.1918) | ox ° ga i an ote ns f i 
_ : Amitthammal -ni'o 0 let . _' Sethurama fai 


Respondent 4. ee, poy on -1928 





ERAT aie ma i " Swamiiatha. (died) 


Shanmuga (died). < `, 2 
a 2 tas Ps wre het th BI Pk Say Lice ee - Dhanathammal - 
vais. ap cia LN wee =- pal lemsa i . Respondent-5. ` 
During the lifetime: of -Thandavaraya ‘there’ Were- disputes -in the family; A 
suit for the possession of the chathranr properties was filed by Shanmugam against 
‘Thandavaraya on the ground that there was a previous partition of the family pro- 
perties, unider which'the management of the endowment was to be enjoyed by turns 


A 
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by each of.the sharers.. Shanmugham’s claims were, however, negatived in that 
litigation. The judgment of this Court which finally dealt with the matter is reported 
in Thandavaraya v. Shanmugam, The quarrels between the members of the family did, 
not, however, stop with the termination of that litigation. Thandavaraya filed O.S. 
No. 21 of 1913 against Shanmugam-and others for partition of the family properties. 
During-the pendency of the suit Thandavaraya died ; Veerabadra and his children’ 
were transposed as supplemental plaintiffs to the action. On 27th September, 
1916, a decree by virtue of a compromise was passed for partition. In that decree 
the family temple, chathram, etc., and the proferties set apart for the same were 
agreed to be managed by each of the branches by turns of three years at a time. During 
the lifetime of Veerabadra there were partition disputes between himself and his two. 
“major sons Muthukaruppa and Sethurania.‘ -Muthukaruppa- predeceased his father, . 
leaving two sons.’ Veerabadra -died in 1923-being~ survived -by Sethurama, his 
son, through his second wife and two other sons by his third wife. - It-is stated that 
sometime prior to his death he executed a will appointing Shanmugam as'the'guard- 
ian of his two minor sons for the purpose of conducting the anna-chatram vagaira’ 
charities. Sethurama ‘died ‘in 1928. Veerabadra’s branch is: now represented by 
respondents 4 to 7. © : rr P a Pe 3 i 
__Shanmuga died in 1942, leaving behind: the first respondent as‘his'son. During 
the lifetime of the former, the Madras Hindu Religióus Endowments Board, constituted 
under Act'I of 1925, issued’'a notice under section 80-of the Act for determining 
whether the temple of Sri Dandayuthapaniswami was one to which the provisions 
of that Act would apply. Shanmuga disputed .the applicability of the Act to the 
temple, and contended that the temple was a private one. In the meanwhile Act 
I of 1925 was repealed and re-enacted as Act II of 1927. . By its order, dated 29th 
August, 1927, the Board held that the temple was a public one, and that the provi- 
sions of the Act would apply to it. They also held that the trusteeship was hereditary- 
in the family. of Shanmugam and declared it to be an excepted temple. Exhibit B-6— 
is the order of the Board and. Exhibit B-4 is the Annexure to the order containing 
the reasons for the declaration. “Shanmuga filed O.P.No.124 of 1928 in the District 
Court, ‘Tiruchirapalli, under section 84 (2) of Hindu Religious Endowments Act- 
of 1927, contesting’ the decision of the Board and praying:.for -the setting aside 
of the same. Shanmuga also applied to the Government.for an exemption of the 
institution from the operation of the Act. : The President of the Board, whose opinion 
would be sought-by thé Government before any order for exemption was made, re-. 
quired Shanmuga to get an allocation of the income from,the charity properties’ bet- 
ween the religious and charitable purposes.’ ‘That allocation has to be made by the 
Board itself. A petition was filed by Shanmugam for the purpose. . .. 


It is clear from the evidence that the Government were willing to consider the- 
question of exemption only if the petition under section 84 was withdrawn. The 
petition was. withdrawn on grd March, 1931. The Government passed an order 
exempting the temple during the lifetime-of Shanmugam and respondents 1 to 3 from. 
_the operation. of sections 18,-43 to-48, 61 to 67, 76,-78-and 84'of the Act. ‘There 
was some_controversy ‘before:us, as to when-the order :of“exemption -was actually 
passed. or became effective. -We shall refer to that matter at à- later stage.- “The 
order on the petition for allocation was made on gth. September, 1931. - Exhibit 
B-r0 is the order, under which two-thirds of the net income derived from the pro». 
perties endowed were set apart for the -religious purposes, viz., for the- anna-chath- ' 
ram. The result of the exemptiow granted: by the Government was thatthe temple 
‘was ‘being managed as before by the members-of the family subject to the -accounts 
ofthe temple being regularly maintained and‘audited. On ist December, -1944 the 
Government withdrew the exemption granted to Sri Dandayuthapaniswami temple ` 
in so far as it related to sections 45 to 48 and 61 -of the Act.’ ` Vide- Exhibit. B-7. In 
the year 1946; the 1st respondent conceived-the idea of constructing’a teppakulam ` 
or tank-for the temple to‘facilitate the celebration of- a floating festival- -With the - 
previous sanction of the Board a teppakulam was constructed; the'expenses having - 
been: met ‘partly out of:the-temple funds and‘partly out of thé contributions by the: 
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Ist respondent. -On goth January, 1949, the Government withdrew all the exemp- 
tions that had been granted to the several temples, the suit temple being one of them. 
Vide Exhibit B-8. Shortly thereafter, the Hindu Religious Endowments Board 
initiated proceedings under section 57 of the Act in O.A. No. 513 of 1949 for framing 
a scheme in respect of the temple. The respondents objected to the scheme on the. 
ground, that the temple was a private onẹ that the Board had no jurisdiction to 
frame.a scheme, and that even otherwise there was no necessity for one. The Board. 
overruled the contentions made by its order, dated 19th December, 1950, framed a 
comprehensive scheme for the management of the temple. Exhibit B-5 is the 
Annexure to this order. The scheme was published on 13th March, 1951. ‘The rst. 
and the 6th respondents respectively filed O.S. Nos. 7 and 8 of 1951 contesting the 
jurisdiction of the Hindu Religious Endowments Board to frame the scheme and also 
the necessity and propriety thereof. A petition, O.P. No. 131 of 1951, was also filed 
by the 6th respondent purporting to be under section 84 (2) for setting aside the order 
of the Board holding that the temple of Sri Dandayuthapaniswami was a temple as 
defined by the Act. eos i : 

The suit was contested by the Board on the ground, that.the temple was a public 
one and that the scheme framed was proper in the circumstances of the case. The 
Board also took the plea that it was not open to the respondents to contest the charac- 
ter of the temple, as the order in Exhibit B-6 had become conclusive by reason of the 
fact that the application filed in 1928 under section 84 (2) was withdrawn. , 


The learned Judge upheld the claim of the respondents. He held that the 
temple was a private and not a public one, that the respondents were not barred by 
reason of the order contained in Exhibit B-6 that the provisions of section 84 (2) could 
not properly apply to a case where:the dispute was whether the temple was a private 
or a public one, and that evén otherwise the order could not be held to be final, as the 
Government had exempted the temple from the operation of section 84 after the filing 
of O.P. No..124 of 1928. . On the other issues he held that the scheme was not justified 
in the circumstances of the case.. On those findings he set aside the scheme, dated. 
1gth December, 1950, framed by the Hindu Religious Endowments Board. O.P. 
No. 131 of.1931 was also allowed. The Commissioner for Hindu Religious and Ghari- 
table Endowments, Madras, who_now represents the former Board of Commissioners, 
has filed the appeal against the decrees and order referred to above. - c.o. 

The two questions that:arise for consideration in these appeals are: (i) whethe 
the temple of Sri Dandayuthapaniswami at Ayyampalayam in.the Tiruchirapalli 
District is a private or a-public temple-and (ii) if the temple is'found to be'a public 
one, whether there was necessity or justification for the scheme framed by the Board 
on 19th December, 1950, and even if it were necessary, whether it should be modified 
in any particular- respect: >p . ‘ TEE 7. aanl 

| On behalf of the appellant it was contended that the order-of the Board contained 
in Exhibit B-6 had become conclusive so far as the temple..was.. concerned, and that 
it was no longer open to the succeeding trustees of the temple to challenge it. '--Exhi- 
bit B-4 is the Annexure to the order, of the Board. That shows that in response. to 
certain memoranda issued by the Board Shanmugam Pillai disputed the applicability 
of the Act to the temple. An enquiry, was made by ;the Board. - The Board; held: 
that the temple was one to which the provisions of the: Act would apply, namely,:that 
it was a publi¢ temple, but its: trusteeship had been hereditary. in the family ofthe 
disputant. It is clear from Exhibits B-4 and B-6 that Shanmuga was the only trus- 
tee to whom the memorandum was issued by the Board. - The learned:Government 
Pleader invited our attention to Exhibit A-19, a judgment of this Court in an appeal: 
in regard to a dispute amongst the, members of Veerabadra’s branch. In the, course 
of;the judgment the’ learned Judges referred to’-a,will executed by Veerabadra, 
whereby he appointed Shanmuga as the testamentary guardian for his two minor sons 
through his third wife, for the management of the chathram properties. In the 
judgment there is a passing reference to the circumstance that Shanmuga in his own 
name and on behalf of the minors filed a petition. under section.84 of the Hindu 
Religious, Endéwments Act. But the copy of the petition itself has not been -filed in 
the present case.. Having regard to the recital in-Exhibits B-4 and B-6 it is difficult 
to hold that Shanmugam filed any application undersection 84 of the Act to the Board 


` 
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in any dual capacity, viz., on his own behalf and as guardian of the two minor sons. 
of Veerabhadra. Itis not shown how the appointment of a testamentary guardian. 
in regard to the management of the trust properties could be valid. That apart, 
there is'no evidence that Shanmuga ever purported to represent the heirs of Muthu- 
Karuppa or of Sethurama and his branch. ~~ 


We have already referred to the provisions of the partition in the family under 
Exhibit A-9. Clause 13 of the compromise decree states thus : i 

“ The family temple, chathram vagairah charities and the properties set apart for the same shall” 
be managed by the plaintiffs 2 to 6 branch for three years and by the defendants 6 and‘7 branch for 
three years alternately ”. É a 


It is seen from Exhibit A-19 that Shanmugam’s management ceased by July, 1928, 

and Veerabadra’s branch would be entitled to the possession of the temple, the 

chathram and the properties for 3 years thereafter. There is no evidence in the case to- 
show that the memorandum issued by the Board was ever brought to the notice of any 
member of Veerabadra’s branch. Exhibits B-4 and B-6 do not show that Veera- 

badra’s branch was at all represented before the Board. The learned Sub-Judge held. 
that although the representatives of Veerabadra’s branch (namely, respondents 4 to 

7) were not parties to the proceedings the order could not any the less be binding 

on them. We cannot, however, agree with that view. Shanmuga represented one 

branch of the family. The other branch was entitled to an equal right with him in 

regard to the management. The members of that branch would along with Shanmu- 

gam form a body of co-trustees in whom the management of the temple should be 
deemed to be jointly vested. It is well settled that where there are more trustees or 

managers than one all would be entitled to act jointly ; they would be in the position 

of joint trustees and form a corporate body. They. must execute the duties of their 

offices in their joint capacity and so far as proceedings in.Court went they should be 

ordinarily joined in any. suit with reference to the temple or endowed properties. 


In Ramanathan Chetty v. Murugappa Chetty1, Bhashyam Iyengar, J., observed :— 


“This argument proceeds on a misapprehension that when trust property is managed in rotation- 
by co-trustees, the possession of the office by each during his turn is exclusive of or adverse to the 
other co-trustees. “Though each: of the co-trustees may during his-turn in the rotation be regarded 
in a sense as the acting or executive trustee.for the year (or-period). . . . . ~ yethe holds the 
office and discharges the duties thereof on behalf of all the co-trustees and not on behalf of himself 
alone. In fact, as a general rule, even during the turn of each ‘co-trustee, all the co-trustees are 
entitled, and, in fact, are bound to act jointly in matters other than the ordinary routine duties.” 

_ _ It follows that whatever may be the number of trustees the office is a joint one, 
and the co-trustees all form as it were one collective trustee, and therefore must 
execute the duties of the office in their joint capacity. A scheme providing for the 
management by turns:amongst the members, of family would be only an arrangement, 
inter se, but outside the family, the co-trustees would form a corporate entity. The 
representation of the institution could be valid or effective only if all the trustees joint-- 
ly act ; a fortiori the institution or the body of trustees can be bound only if they are 
all impleaded. No one of the co-trustees derives. title, under any one of them ; no 
one of them could be representéd by ‘another in legal:or quasi legal proceedings. | 
The right of management is vested in all of them, and in any proceedings initiated_ 
against the institution or against the trustees all of them should be parties. - 

` Séction 84 (1) states : ; Aa a aS i 

“If any dispute arises as to whether a math or temple is one to which this Act applies or as to- 
whether'a temple is an excepted temple, such dispute shall be.decided by the Board.” 

Section 84 (2) states : 

' “A trustee affected by a decision under sub-séction (1). may within’ one year apply to the Court 
to modify. or set aside such decision but; subject ito the result of such application, the order of the- 
Board shall be final.” stg erty he Pak Beat y . os - 

A decision in order to bind the institution should-be in a dispute between the institu-- 
tion or, its accredited representatiye and another. -One of several co-trustees could. 
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represent neither the institutiọn nor his co-trustees but only- himself. - This is parti- 
cularly so, when the claim is that the institution was a private one belonging to the- 
members of a divided Hindu family, where no divided member can represent the 
interests of another apart from any power granted by the latter. The provision of 
section 84 (2) is in conformity with that principle. Under that provision (section 84 
(2)) a right to apply to,the Court is given to an aggrieved trustee. In-a case where 
there is more than one trustee the expression trustee in that section would mean all 
the co-trustees on the principle of interpretation contained in section 3, clause (35) 
of the Madras General Clauses Act, which states that words used in the singular shall 
include the plural. Section 84 (1) invests a jurisdiction in the Board. to decide its 
“own cayse. Such a provision should be strictly construed. The provision though 
general in terms and would comprehend disputes raised by any person, should be 
construed in the light of and in conjunction with section 84 (2), which points out the 
remedy to rectify or challenge the decision of ‘the Board. Section 84 (2) provides a 
right to challenge the decision of the Board only to a trustee. No other person would 
have any right to apply to the Court under section 84 (2). It should follow that the 
dispute’ under séction 84 (1) should also be only with the trustee and not any other 
person as that other person could not apply under section 84 (2): We have already 
pointed out that a trustee would mean all the trustees acting jointly i in a, case where 
there is more 'than ; oné trustee. 


-. Itis admitted that no.notice of the memorandum issued by the Board was served 

_ on respondents 4 to 7. . Sethurama was also alive till 1928. Those persons,’ who 
represented a section’ of Veerabadra’s branch were co-trustees along with 
Shanmugam, but did., not‘ derive; their title through: him. They along. with 
Shanmugam would form the body of trustées, and in the absence of any ‘notice to 
them, it could not be held that there was a dispute either. with the trustees or with 


7 


the institution as such. It would follow that there was: no dispute as ace ale ` 


by section 84 (1) or a decision.’ 


Further it, is an accepted principle of law that : no person would be E by an 
adjudication - to which he was not a party except in cases of judgments:in rem., ` It is 
not and cannot be ‘contended that a decision under section.84.(1) is a judgment 
anrem. ‘There was,: therefore, no decision under section 84 (1) which, the trustees 

- acting as a body were bound to šet aside. There being no valid decision, it was not’ 
obligatory on the part of the trustees to set aside such an order under section 84 (2).. 
“The fact that Shanmugam filed an application under section 84 (2) and withdrew 
the same cannot invest the order contained i in Exhibit B-4 and raga B-6 with any 

statutory, finality.” 


. The learned Judge held that an 1 exiquiry as to wte a iene wasa public ora 
private one would -noet come within the purview. of section 84 of ‘the Act. The 
reasons for that conclusion was stated to be based on the definition of a ; temple as 
contained in section g (12) of the ‘Act. Itstates:. _ 


s Temple means a-place, by whatever designation known, used as a' place of public religious 
-worship and dedicated to, or forthe benefit of, or used as of right bynt the Hindu community, « or any 
-section thereof, as a place of religious worship”.” . 
“The definition would-mean that it is only when a OE is a public temple’ as defined 
“by the Act that an enquiry under section 84 could be held. The Legislature itself 
recognised this defect in Act IT of 1927 and amended section 84 in the year, 1946 thus : 
ae “If any dispute arises as to... ys. whether an institution is a mutt or temple a as deiined by-the 
t. ” 
It is no doubt true that for the purpose of exercising its jurisdjction the. Bond might 
have to-decide as to whether a temple is a public or a private oné when a:question was: 
raised before it. Such a decision according to the eee could not confer-any- 
finality on the finding that the temple was a private one.. À 


’ The question whether the Board by erroneously giving a decision that a temple’ 
iis a public one could give itself a. jubisdiction. under the e ot, need not be decided in the 
view we are taking. `- 
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In Iswarananda Bharathiswami y. Commissioners, Hindu Religious Endowment Board, 
Narayanan v. Hindu Religious Endowment Board*, and -the majority of the Judges in 
Ramaswamt Serval v. Board of Commissioners, H.R.E. Board’, answered the question in 
the affirmative. The opinion of Satyanarayana Rao, J., in the last of the cases:was 
tothe contrary. We prefer’ not-to: express Our opinion on the question on this 
occasion. - | : eee gy ae ee oe 

| ~The learned Judge further held that in view of the fact that the Government - 
had exémpted the Dandayuthapaniswami temple from the operation of-section 84 
of the Act, the trustees were relievéd of the obligation to. file an application and 
contest the decision of the Board under section 84 (1). In the plaint the first 
réspondent stated that on the Goverment agreeing to exempt the temple from 
the operation of Act II of 1927 on 7th February, 1931, Shanmugam withdrew 
O.P..No..124 of 1928 on 10th ‘March, 1931. In the written -statement of the 
appellant the plea was more specific.. It was'statedi |.. 0000 0 yoo 00 
While it Ov. No. rag’ of 1928) was ‘pending he (Shanmugam) submitied a petition to His 
Excellency the Governor in Council: praying for exemption ‘of ,the-temple from the ‘operation of the 
provisions of the Hindu Religious Endowments Act. Finally the Government of Madras in Memo- 
xandum No. 2778/-1-A/2 L..& M., dated 7th:February, 1931, passed an order.exempting the temple 
during the. lifetime of Messrs.. ... .”, 2 OTTER ey ae gusta! 8 OE ratte me 
According: to‘the written statement’the ` order‘ for exemption was passed on 7th 
August, 1931. “If this were so, the argument of Mr. M..K. Nambiar, for the respon- 
dents, that as the Court lost its jurisdiction over O. P. No. 124 of. 1928 by -reason 
wf the fact-that ‘the Act ceased to apply-no. finality could be attached, to the.order 
under section 84° (1), will have to be considered. The learned Government 
Pléader represented to us that the averment in the written statement-was not 
correct, as: the order of the Government exempting the temple. from the provisions 
of the various sections of the Act was passed only on roth April, 1931 and not 
earlier. He requested us therefore-to afford him’ an Opportunity to substantiate 
that fact by producing the order dated 7th February, 1931 and the other papers 
relating to the G.O. embodied in Exhibit R-3. The mistake pointed out by the 
. learned Government Pleader was in the pleading and before any evidence could ‘be 
advanced it would perhaps be necessary for the appellant to apply for the ‘amend- 
ment of the written.statement:; There has been no:attempt-to do that. Even so, 
it would be'very doubtful-whether additional evidence could..be admitted at the. 
present ‘stage... In the view we.are taking of the case} ' that Exhibits'B-4 and: B-6 
would not'be binding on the entire body of trustees, it'is unnecessary for us to express 
-any opinion as to the correctness or-otherwise of the leatned Judge’s.conclusion on 
this matter. : pee ate Ak BE es Veet aeS Ce eet ES OE Ne ee 


` eC AS 


y 2a ite a A ame T le 


THe question then to bé!considered is whether thé temple. isone that would come 
within section 9 (12) of Act II of 1927. . It may be stated, private temples -are rate 
in this part of the country. That does not, however, mean that.there-could be no 
private temples. Courts have frequently recognised the existence of private temples 
in this State.. The decision whether a temple is-a public one or private depends on the 
evidence in- the case.- ' - .- pe ke WA A 

In Deokinandan v. Muralidar and others*, the Supreme Court laid down the test fon 
deciding whether a`particular temple was -public or private." They held that the 
distinction between a private and a public trust was that, whereas in the former the 
beneficiaries were specific individuals, in the latter.they were the general public or 
class thereof. _ It was further held that the true beneficiaries of a religious endow- 
ment were the worshippers, and the test to decide whether an-endowment was public 

-or-private was to ascertain whether.it was the intention of the founder that specified 
individuals were to havé the right of worship at the shrine or the general public or any 

"section théreof. The main characteristic of.a public temple is that it is'intended for 
the use of the public or a section thereof. On the other hand privaté temples are 

ee .-—0_0_0_—_—_—_0— ’ 

1. (1931) 61, M.LJ. 117: LLR. 54. Mad. 3. (1950) 2M.LJ.5tre- er n 
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intended for the worship by the members of the family of the dọnor exclusively. In 
the case of a public temple, the public would be entitled to worship therein as a 
matter of right, while in the case of a private temple such worship by persons other 
than the founder’s family would be by the sufferance of the latter. The mere fact 
that_outsiders are allowed to worship in a temple cannot necessarily mean that the 
temple was dedicated tothe public, asno Hindu will ever prohibit strangers from 
offering worship to the deity enshrined in his private temple. In all such cases 
worship by outsiders is referrable to the leave and licence granted by the owner and 
cannot be indicative of any dedication to the public. ee i 


_ In the present case there are several circumstances which justify the conclusion 
arrived at by the learned Judge.. [After discussing the evidence his Lordship 
concludes] Foye gare : : 


The result of the evidence is that there is no proof of there having beeñ any dedi- 
cation of the temple tothe public. There is no acceptable evidence to indicate that 
the public worshipped in the temple as of right at any time. We, therefore, agree 
with the conclusion of the learned Judge that the temple is a private one. bots 


-. On that conclusion viz., that the temple of Sri Dandayuthapaniswami is å 
private temple, the Hindu Religious Endowments Board would have no jurisdiction to 
initiate proceedings under section 57 or regulate the management of the temple by a 
scheme. It is, therefore, unnecessary for us to consider the further question about 
the necessity or propriety of the.scheme framed by the Board. > ie 
_ The appeals fail‘and are dismissed with costs in A.S: No: 63 of 1955: * , 
. VS., OO ah —— 1 Appeals dismissed. 

` IN THE HIGH COURT OF JUDICATURE AT MADRAS. ee z 

Aos PRESENT :—MR., JUSTICE SUBRAHMANYAM. = ` 
B. Ananthayya v> 0 cose o C> o TTU" Appellant” 
B. Subba Rap i0. fs Gb x. Respondent. © ` 
=: Transfer of Property Act (IV of 1882), section 6 ( Jye Applicability eet by younger brother in 
Javour of.elder brother to pay latter specified sum' every month@after he commence to earn income—Amount fixed 
if percentage of possible earnings—Promisor not bound to pay out of salary—Absence of relationship of ‘lender 
and borrower—Agreement in consideration of natural love, and affection—If void—Public, policy—Penalty— 
Contract Act (I of 1872), section 74—Applicability. © ~ e See phe AO ETN 
Section 6 (f), Transfer of Property Act, prohibits the transfer of public office and the salary of 
the public officer whether before or after'it has become payable. ere an agreement*does not at 
all purport.to deal with the salary of a public officer and does not byitself have anything to do directly 
with any public office, and when no head of'a department, could, under the agreement, be requested 
to deduct for the benefit of the promisee any sum payable to thé promisor, section 6 (f) cannot -be 
invoked: 'to invalidate: it, -a he athe rites 


r $; K ior 


2 a J : 
When there is no relationship -of debtor and creditor or lender and borrower, but the ‘agreement 
is made out of natural love and.affection by an younger brother to an elder, brother for the maintenance 
of the latter and his dependents, no question of penalty arises and section, 74 of the Contract Act can- 
not have any application, = 7 e 5a T A a 
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Grenfell v. The Dean and Canons of Windsor, (1840) 48 E.R. 1290 at 1292, Corporation of Liverpool 
v. Wright, (1859) 28 L.J. 868, Postmaster-General, Bombay v. Chenmal Mayachand, 1.L.R. (1941) Bom. 
415 and Sundara Reddy v. Jagannathan, A.I.R. 1927 Mad. 818, distinguished. : 

Appeal against the Decree of the City Civil Court (Principal Judge), Madras, 
in Appeal Suit No. 71 of 1956 preferred against the Decree of the City Civil Court, 
(II Assistant Judge), Madras, in Original Suit No. 616 of 1954. 
~ B. V. Viswanatha Ayyar, for Appellant. sey Os a 

|S. Rajaraman and N.'V. Nagaraja Ayyar, for Respondent. 


. . The Court ‘delivered the following 


Jupcment.—The appellant and the respondent are brothers. They have two 
other’ brothers. The respondent is the eldest. The appellant is the youngest. 
Their father died in 1927. The appellant was then 10 or 11 years old.. He was a 
student in the First Form in the School in their village in the South Kanara District. 
After the father’s death, the respondent placed himself in the position of a father 
in relation to the appellant. The respondent got the appellant educated. The 
appellant passed the High School examination. He had been endowed by nature 
with intelligence of a high order. He was admitted into College and passed Inter- 
mediate-in the first class. -He then secured admission in the Engineering College 
at Guindy. - -The respondent was looking after all the pecuniary and other material 
needs and comforts of the appellant. ‘Scholarship was secured for.him from the 
Government. - Contribution towards the expenses of education was secured also 
from the Madhwa Association. Some friends too helped. The respondent contri- 
buted the balance needed for the appellant’s expenses and maintenance out of his 
(respondents’s) meagre salary of about Rs. 30. ‘They had some small ancestral. 
property inthe South Kanara District. The respondent-was a cook in the 
‘Cosmopolitan Club. : ; 


In 1938 the appellant completed three years of his course in the Engineering 
College. He had another year to do at College and a year of practical course ahead 
of him before he-could hope to secure an appointment and earn a living. At that 
stage, the respondent considered that the appellant should agree to make some provi- 
sion for the respondent’s own maintenance after the appellant began to earn a 
livelihood for himself'and the members of his family. Just as the respondent had 
taken care of the appellant in his boyhood and youth, the respondent thought that 
it was the appellant’s duty to take.care of the respondent in his old age. The appel- 
lant agreed. As a result, the appellant executed an ‘agreement in favour of the 
respondent on 17th May, 1938. That agreement said that, in consideration of 
moneys spent by the respondent on account of the appellant out of the respondent’s 
earnings and in consideration of the moneys that would be spent by the respondent 
in future and out of natural love and affection, the appellant relinquished in favour 
of the respondent the appellant’s interest in the joint family properties and that the 
appellant would, further pay the respondent on account of the maintenance of 
himself and the members of his family after the appellant began to earn a salary 
or income, sums which would represent a percentage of his monthly income. So 
Jong as the.appellant’s income was only Rs. 50 per month, he should pay the res- 
pondent Rs. 5 per month ; when the income'rose to Rs. go, he should pay the res- 
pondent Rs. 13 per month ; when the appellant’s income rises above Rs. 100 a 
month; the appellant should pay the respondent Rs. 15 for the first hundred and 
12% per cent. of the balance. Payments at that scale should continue until 1958. 
If the respondent died before 1958 payments should be made till the end of 1958 to 
the respondent’s dependents. Ifthe respondent survived 1958 payments should 
thereafter be made to the respondent at the rate only of 5 per cent of the income of 


the appellant in case the appellant’s monthly income continued to be more than 
Rs. 300. ~. : 


The suit which has given rise to this second appeal was instituted by the appel- 
lant in the City Civil Court for a declaration that the agreement was void and un- 
enforceable. It was pleaded that the agreement had been procured by fraud, 


4 
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coercion and undue influeence. The trial Judge as-well , as the Judge who heard. 
the appeal in the lower appellate Court have both held that the agreement was not 
vitiated by fraud, undue influence or coercion and that the appellant’s.consent to the: 
a a was:free:- That is, a finding which I see no reason to disturb in second. 
appeal. ‘ ste 1 pote "eh 2? DES ; : 
The appellant’s learned: counsel contends’ that the agreement was void as- 
opposed to public policy. The appellant is at present an officer im the Public 
Works Department in Madhya Pradesh. When the suit was instituted, his salary 
was Rs, 410 per mensem. ~ ee ~ ee i $ 
An officer in the P.W.D. in Madhya Pradesh is the holder of a public office. 
Section 6 (f) of the Transfer of Property Act enacts er a a 
_ A public officer cannot be transferred nor can the salary of a public officer whether before 
or after it has become payable.” $ AI RE N F . sD ae 
The appellant's. learned ` counsel contends’ that the agreement dated 17th: ‘May, 
1938, although it was entered into long before the appellant became the holder of a 
public ‘office, amounts to assignment of a portion of the salary of a public officer. 
and. is thereforé’ void under. section 6 (f).of the Transfer ‘of Property: ‘Act,::or 


should, in any, event, be declared yoid on grounds of public policy. + - 
In relation to that agreement, the first point to note is that the agreement does. 


“not purport to deal with the salary ofa public officer. It relates to the income, which. 


‘bearing on the facts of this case. 


the ‘appellant might earn after becoming a B.E. of the Madras University., The 
income might«be earned either as salary attached toa public office or as salary in 
private:employment,-or 4s.income in independent practice of the profession. The 
agreement by. itself has nothing. directly to do with any public. office. Under the: 
agreement, no head:of a department-could be requested to deduct, for the benefit. 
of the respondent, any sum payable to the appellants. The agreement placed ‘the- 
appellant under an obligation to pay the respondent: a specified sum of money every 
month ‘after the appellant began earning money. “The payment was to.be made 
for, the maintenance’ of the: respondent ‘and: pergonsdependent-on-him. `- ; 
-` +The secorid-thing.tọ note in relation, to the agreement is that the appellant. is. 
not-bound to: pay the!amount payable under the agreement out of the salary or 
income that he:eafns every month... He could. pay it out of his savings er he could 
pay‘thé money ‘out of any dowry that he might get—he was a bachelor at the time . 
of the agreement—or out of gifts of any other kind. : The money that he had to pay 
had ‘io be fixed ‘on some basis.. The-basis chosen. was the amount of his monthly 
earnings.either by way of:salary from an employer or otherwise. ‘ 


.I do not*think ‘that the cases cited by the appellant’s learned counsel have any 
2 -In Grenfell‘v. ‘The Dean: and Canons: of Windsor t, 
it was held that the security granted -by a canon over his share of the profits ‘of his 
office was valid. In the’ course of his judgment, the Master of the Rolls (Lord 


Langdale) observed that, if the secutity had been in any way connected with public 


service, it might have been necessary to attend seriously to, the’ argument ‘that-the 
remuneration was not assignable and that salaries and pensions attached to a public 
office could not be alienated because a public officer must not be allowed to fall 
into such a‘situation.as to make it difficult for him, in consequence of any pecuniary 
embarrassmenit, to maintain the dignity of his office. Since there is no assignment. 
of salaty in this case, these observations have no application to the facts before us. 


‘In the Corporation of Liverpool v. Wright®, the facts were : Certain categories . 
of fees were attached to the office of a Clerk of the Peace. From'a person appointed 
to that office, the Corporation took an agreement that he would accept-a salary and: 
would account for the fees. It was held that the agreement.was void on two grounds: 
of public policy, first because a person accepting an office of trust can make no 
bargain in respect of that office ; and, secondly, because the law presumes that 
De pe 


. 1,- (1840) 2 Beav. 542 : 48 E.R..1290 at 1292: - i 2. (1859) 28 L.J. 868. 
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all the fees prescribed in relation to the office are required for the purpose of enabling 
the officer to uphold:the dignity and perform properly the duties of his office. Since, 
in this case, there has ‘been no agreement directly relating to any part of the salary 
-which the appellant expected to draw or draws as an officer of the Government, that. 
case .can have no application. . pe i ` ee a pa 


- _ In the case considered in Postmaster-General, Bombay v. Chenmal Mayachand!, 
‘the judgment-debtor who was a postman was arrested in execution of a money 

decree. In order to earn his liberty, he agreed with the-decree-holder that his 

officer should withhold every month Rs. 6 out of his salary of Rs. 40 until the decree 

debt was satisfied. But for that agreement no part of his salary of Rs. 40 could be 

‘attached. It was held that the agreement was void as opposed to public policy. 
The policy ofthe law as enunciated’ in section 60, Civil Procedure Code, is to. 
ensure to a public servant the enjoyment of his- salary in fullif itis below the 
attachable limit. That policy could not be permitted to be defeated by private: 
agreement that a part of the salary below the attachable limit be -paid over by the: 
disbursing officer to a creditor of the public servant. On the facts here, the appél- 
‘lantis in receipt of a salary which permits of attachment, if there was a decree, off 
sums in excess of the sums payable’to the respondent. No question of public policy: 
‘as stated in that ruling could-:come into play. . -7 a . 


_ The other cases cited by the. learned counsel for the ‘appellant relate to- agree- 
ment to permit attachment which the law prohibits under- section 60 of the Civil. 
Procedure Code. gy ee ey wee ud eed ; ; 


I find that the agreement, dated 17th May, 1938, did not of its own force assign: 
or effect a transfer of, any part of the salary of the appellant and that therefore the 
agreement is not void either under.section 6 (f) of thd Transfer of Property Act or 
on any ground of public policy. - + 2... +." i : 


. The appellant’s learned counsel then contends that the payment provided for 
the benefit ‘of the ‘respondent’ and the members of his family is in the ‘natufe of a 
penalty and that this Court should grant rélief to: the appellant’so as to make the 
terms ‘of the contract equitable. I_am_unable to see anything unconscionable 
or inequitable in the terms of the agreement. The respondent had stood to the 
appellant in the position of a father, when the respondent was a young.man needing 
the assistance which a person in the position of a father can alone give. The res- 

-pondent naturally desired that, in his old age, he should: be able to live in a state 
of comfort commensurate with the position which it was expectéd his younger 
brother would attain. A father might be entitled under the Hindu law to main- 
tenance at the hands of the son. But an elder brother has no such rights. The 
respondent could therefore not call on the younger brother to pay for the respondent’s. 
maintenance in his old age, in the absence of an enforceable agreement. The 
appellant too realised the reasonableness of the respondent’s desire and request 
and executed the agreement. The moneys*payable were payable not by. :way of 
return for benefits received, but for the respondent’ maintenance. In paying 
money for the appellant’s maintenance and education, the respondent was not 
acting as a lender of money. He was acting as an elder brother discharging his. 
obligation as the eldest member of the family to persons whom thé father would 
have looked after if he had, been alive. Therefore, in promising to pay to the 
respondent money for his maintenance in the future, the appellant was not making: 
a promise to return moneys received, but to discharge his own obligations as a younger 
brother to an elder‘brother. It would not be correct—that is what both the brothers. 
thought—that, after the appellant began earning money either as an officer of the 
Government or as officer in.private employ, the respondent should live as an ex-. 
cook. They thought that it was altogether proper that, after the appellant started . 
earning money, the respondent should live’as the elder bfother of an Engineer. For 
that purpose, they agreed that the appellant should pay money on the scale provided 
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‘for in the agreement. The money that had been paid by the respondent to the 
appellant formed rather the motive for his promise than the consideration for the 
promise. The basic consideration was natural love: and affection which then 
subsisted: between the brothers. No ‘‘ consideration ” is necessary for the effective- 
ness of a promise made, out of natural love and affection, by one brother to another. 
Under the agreement, if the appellant was getting a salary-of Rs. 400, he would 
hhave to pay the respondent.Rs. 52-8-0 for his maintenance. By the time the appel- 
lant rose to a position in which he was able to earn Rs. 400, he was bound to have 
saved some money out of his prior earnings. ~ In any event Rs. 52-8-0 out of Rs. 400 
.could not be regarded as unconscionable or inequitable to pay to the elder brother, 
who had enabled the younger brother to complete his education and secure a position 
‘in life. After 1958, the appellant,is liable to pay only Rs. 15 a month. so long as” 
the respondent is alive. Even that sum is not payable if the appellant’s incomie does 
not exceed Rs. 300 a month. The money is not necessarily to be paid, out of the 
„salary -or income earned every month, The amount is determined with, reference 
to the monthly income or salary. : i si 


-Learned counsel for the appellant -cited a case where relief was given on the 
“ground that the bargain -was unconscionable, viz., Sundara Reddy v. Fagannathan}. 
In that case, under a bond for Rs. 26 executed by a father and son in favour of a 
lender, the son undertook to discharge the interest on the amount by working 
„at Rs. 2-8-0 a month. After getting a year’s work from the son, the lender instituted 
_a suit to recover the principal and Rs.-34 by way of interest. The District Munsif 
-worked out the rate of interest at about Rs. 175 per annum. This Court held that 
-the contract was unconscionable and that the lender had received adequate. com- 
-pensation for the money lent. The relationship between the appellant and the 
-respondent:was not-at the time of the agreement and is not at present the relationship ` 
-ofa lender and borrower. There is no case for the application of section 74 of the 
Contract Act. ; ; , ' ; 
_ The appeal is dismissed. In view.of the relationship of the parties, I direct 
-them to bear their own costs in the Second Appeal. 3 l 


PRN. l 
~ INTHE HIGH COURT OF JUDICATURE.AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE GANA- 
‘PATHIA PILLAI. n Bo ee f : : 


(N. S. Vasudeva. Iyer oe oe Appellant.” 


Appeal dismissed. 


x% -Ua ` : . : r 
“Ramakrishna Iyer (minor) and others ‘ _ ++ Respondents. 
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*L.P.A. Nos. 79 and 95 of 1956 © =. sS 6th November, 1958 
e a (15th Kartika, 1880—Saka). 
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_ The total liability comprising. principal, interest. and, in the case of: decrees, also costs,’ is rè- 
payable in 17 equal instalments (half yearly) and on, : Payment „accordingly, ‘the Whole, deht shall 
be deemed to “be discharged 

Appeal under claùie 15 ofthe Letters Patent ‘against the Decree aud: Judgment 
bf the. Hon’ble Mr. Justice+ Panchapakesa ' Ayyar, -datéd- 23rd March, 19 56, 
iin Appeal No. 735 of 1952, preferred’ against ‘the - Judgment of- the -Court: “of ue 
“Subordinate Judge of South Malabar at “Palghat, ‘dated (24th: era 19515" 
O.S. No. 16 of 1945. = 


> eaR, Gopalaswamt Ayyangar, for Appellant. : <>. Fo. i Senn f e. o- 
C. S. Swaminathan, for Respondents. Hele oe in SL. : 


. The Judgment ‘of the Court’ was; delivered by. 


~ Rejamannar, C.F. —The only. question. in, these two appeals Seanad the iudemait 
`of Panchapakesa Ayyar, J., by which he disposed of three appeals, -A.S. Nos. 567, 
734 and 735 of 1952, is how far the debts sued upon should be scaled down in accor- 
-dance with the ‘Kerala Agriculturists Debt Reliéf:Act, 1958; which came into force 
during the pendency: of thé-above appeals.. The ‘Act received the assent of- the 
President. on: 5th: ‘July,’ 1958-.and was published ` in the Kerala Gazette-on 14th July, 
1958: Under section 1 (3) of the Act ‘Sit shall come’ into force at -once -and 
extend to the whole of the State of Kerala. These appeals arise out-of two suits 
filed in the Court of the Subordinate Judge of South Malabar at Palghat for 
recovery of sums-due under twomortgages. A.S. Nos. 567 and 734 of 1952 were 
from the decree and judgment in O.S. No. 46 of 1944 and A.S. No. 735 of 1952 
-was from O.S. No. 16 of 1945. L.P. Appeals No. 95 and 79 of.1956 relate to the 
above two suits respective ly. In.O.S..No..46 of 1944, it may bementioned, that , 
the plaintiff for himself claimed.only Rs. 3,000:as the principal debt ; but filed the 
¿suit also on behalf of defendants 4, 5, 6 and 7 to whom in the aggregate a sum of 
"Rs. 3,000 was due as the principal debt. As. the plaintiff had paid the Court-fees 
„on the entire amount due, that is, not. only for himself but also’ to defendants 4 
to 7, he was' awarded as part of Hes costs the entire Court-fee paid by him on the 
total amiount’claimed. 

Tt is-common ground that the Kerala Agriculturists Debt Relief Act, 1958, 


applies to the two debts which are the-subject-matter ofthe ‘two appeals- The 
‘material provisions of the Act are sections 4, 5 and 6. - They run thus : 


Soret 
wh de 6 ue 


~ “Section 4. —Payment of Debt in Instalments.— —(1) “Subject to the provisions of sub-section 
(3), notwithstanding anything contained in any law or contract or in any decree or order of Court, 
:any debt may be discharged in’ the’ manner specified i in sub-section (2). : 


- (2) If any- -debt is repaid in seventeen equal. half-yearly’ instalments Seance with interesi, 
“secured due on the principal debt outstanding. at the commencementof this Act till the date of 
-ment of each instalment at the -rate of-5 per cent. per annum or the contract rate whichever is est, 
‘the first instalment being payable.before the expiry of a period $ of six months from the date of: com- 
-mencement of this. Act and the remaining ins ents being“ payable’ on or before the date of expiry 
«of a period ‘of six months from the last’day on which‘ ‘the previous ‘instalment -was due; the- whole 
.debt shall be deemed to be discharged. : hee. en. a 


X 


: (3) The provisions of ‘this section shall not apply to mortgages fo which section 1i arlig 
sexcept as provided in, sub-section (6) of that section. | - 


<., Section.5. Calculation of Interest in the case of debt.—For. ikera -the amount ofa 
-debt for the purposes of payment under this Act, notwithstanding anything coritained in any-law.or 
‘contract or in any decree, or order of Court to the contrary, not more than one half of the principal 
‘shall be deemed payable towards interest which accrued’ due till the commencement, of this Act. 


: Section 6: Application of Payment. towards debt under: section 4. and Limit of Time 
for Execution ‘of Decrée.—(1) When any amount has been paid or recovered’ towards any debt 
“referred to ‘in section 4, ‘the Court shall apply it in the order of costs due under the‘decree . (where the 
«debt .was:ripened into a decree);:then, interest as recalculated ‘under section’4 and‘next towards princi- 
-pal, . (2).. The provisions of section 4 shall, .for purposes.of execution, be deemed to'be a subsequent 
corder ` of Court within the meaning ç of the claise (b) of sub;section (i) of section 48 | of the Code of Civil 
oe ee r T E S ays 


“Tt will. ‘be. E that the: iene ae ‘scaling dewi -under this: Aiti is. sibian 
daly. different. from: ‘the scheme „found: in. the; Madras.: Agriculturists Relief- Acts 
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The above provisions relate to debts other than debts due under usufructuary 
mortgages mentioned in section 11 of the Act. On an analysis of the above three 
provisions, the following principles emerge : e 


(1) Whatever be the interest which had accrued due on the principal 
amount as per the contract rate -not more than one half of the principal shall be 
deemed payable tọwards interest with accrued due till the commencement of the 
Act. 7 


(2) From the commencement of the Act interest shall be calculated. at the 
rate of 5 per cent. per annum or the contract rate, whichever is less. 


(3) The debt, which means according to the definition total liability com- 
prising principal, interest, and in the case of decrees, also costs, is repayable in 17 
equal half-yearly instalments and on payment accordingly the whole debt shall be’ 
deemed to be discharged. i i 


(4) An amount paid or recovered towards any debt referred to in section 4 
shall be applied in the following order : towards costs, if the debt is due under a 
decree and costs have been awarded, then interest as recalculated under section 4, 
and lastly, towards the principal. i ; 


The point in controversy before us was whether the rate of 5 per cent; would 
-apply to any period before the commencement of the Act, ifso, whether any amount 
paid or recovered before the commencement ‘of the Act should be appropriated 
-towards the debt thus scaled down, We must confess that the language is not so 
clear as one would wish-in an enactment like this. But on a consideration of the 
relevant provisions of- sections 4, 5 and 6, we are of the opinion that the rate of 5 
per cent. applies only in the calculation of interest on the principal debt outstand- 
ing at the commencement of the Act. So far as the interest. accrued due before the 
commencement of the Act, the only provision is that in no event will more than one 
half of the principal be deemed payable towards such interest: Of course, if accord- 
ing to the contract rate, the amount of interest which has accrued due before the 
commencement of the Act is less than half the principal, then such interest would 
be payable. This appears to be the general scheme of scaling down under sections 4 
and 5. These sections do not contemplate re-opening and reappropriation in 
“respect of the period before the commencement of the Act. Our constructior is 
based entirely on the language of the sections pas, obviously no authority could be 
-available as regards the interpretation of these‘sections. ., A 

Applying these principles, it would follow that-in these cases the’ credito will 
be entitled to the principal debt outstanding at the commencement of the Act and 
-an amount not more than one half of the principal towards interest till.the date of 
the ‘commencement of the Act. Thereafter -the creditor will be entitled to, interest 
“at thé rate of 5 per cent. on the principal debt outstanding at the cornmencement 

° ‘of thé, Act. There, will be a scaling: down of the,debts in accordance with these 
principles. i Se . 
. There remains the question of costs. - Before Mr. Panchapakesa’ Ayyar, J., 
Mr. C. S. Swaminathan, learned counsel for the creditors, represented that the 
plaintiffs were quite content to have costs calculated on. the.amounts.due to the 
respective plaintiffs on the date of the Plaint, that is, the amount due as scaled down. 
We are also of the view that this would be the just and equitable order to be passed: 
as regards costs. The plaintiffs will be entitled to their costs, calculated on the 
amount to’ which they would be entitled as per our directions above. . There is. 
however one detail which needs mention here. We have already’ pointed out 
-that in O.S. No. 46 of 1944 the plaintiff paid Court-fee not.only on the amount due 
to him individually but also on-amounts due to defendants 4 to 7. Hence he was. 
-awarded the entire Court-fee. There was no appeal by defendants '4'to 7. ‘The 
logical result of this would be that the order in favour of the plaintiff for recovery of 
costs including the Court-fee so far as these defendants are concerned, will remain 
suntouched. - As the plaintiff claimed in his own right the principal sum of Rs. 3,000: 
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that is one half of the total principal of Rs. 6,000, we think that the justice of the 
case will be met by giving a decree to the plaintiff for half the Court-fee payable in 
respect of the claim of defendants 4 to 7, and proportionate Court-fee in respect. 
of his own claim as directed above, that is, proportionately on the amount decreed 
to them. f 

The decrees passed by Panchapakesa Ayyar, J., in the two suits will be modified 
in accordance with our above judgment. ‘The appellant will pay to the respondent ° 
‘Rs. 100 as Advocate’s fee in each of the two appeals. As regards the other costs, 
there will be no order. | 

P.R.N. ° i —_—- Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 
. . PRESENT :—MR. JUSTICE SUBRAHMANYAM. . 
Arumugha Goundar ` ; .. Appellant* 


f v- ; f : 
Palaniappa Goundar st Dg .. Respondent. : 


Madras Indebted Agriculturists (Repayment of Debts). Act (I of 1955), section 3 (2)—Construction—‘ Paid’ — 
Meaning of—Tender—Tf equivalent to paymeni—Money sent to creditor by money-order——Refusal by creditor to 
receive—Effect—If payment to creditor within section 3 (2). 

In order that the agriculturist debtor might avail himself of the benefits of section 3 (2) of Madras. 
Act. (I of 1955), there must be receipt of the.money by the creditor or deposit of the money into Court. 
The debtor might make a deposit into Court. If such a deposit is made, the debtor becomes entitled. 
to the benefits of-section 3 (2). But if he does not make a deposit the only condition which would 
entitle him to the benefits’ of section 3 (2)"is “ payment ”, that is, receipt by the creditor of money 
tendered to him. The word “pay” is not the equivalent of “ tender >.’ ‘Where money is sent by 
money-order through a post office, the post-office acts as the agent of the sender. Where the postman ~ 
takes the cash with him and tenders it to the payee, there is no payment until the payee receives the 
money. If the payee refuses to. receive the money tendered by the postman, the money cannot be 
said to have been “ paid °” within the meaning of the term in section 3 (2). The requirements of 
the word “ paid ” should not be cut down by considerations of expediency, or what may be regarded, 
as the policy of. the law. , -e i ee cae i i, 


Appeal against the Decree of the Court of the Subordinate Judge ‘of Dindigul 
in Appeal Suit No. 33 of 1956 preferred against the Decree of the Court of the District 


Munsif of Palani in Original Suit No. 254.0f1955. 
T. R. Ramachandran, for Appellant. i l . 
K. V. Srinivasa Ayyar, for Respondent. - ie Sa i ; 5 a 
The Court delivered the following . 508 BG Pa eae 


‘JupemeNt.—The defendant ‘agriculturist owed the plaintiff money on.a pro- 
missory note. A suit on the promissory note would, but for Madras Act (I of 1955), 
be barred on the 29th June,,1955. Madras Act (I of 1955) which came into force 
on the 1st March, 1955, prohibited the institution of a, suit for recovery of a debt 
from an agriculturist, during the months, March to June, 1955. That period of four- 
months was excluded from the time prescribed by the Limitation Act for the insti- 
tution of a suit for the recovery of the debt. The-plaintiff had therefore to institute 
a suit against the‘ defendant on rst July, 1955, if no payments were made within that 
period offour months. The Act provides for payment of part of the debt within that 
period of four months and grants time, in the event of such payment, for payment 
of the balance of the debt in equal instalments.. Section 3 (2) of the Act enacts: 

“Where a creditor files a suit for the recovery of a -debt during the iod of four months 
from March to June inclusive, or after the .agriculturist has paid or deposited. into Court the sums 
-and instalments specified:as payable during the said period, the Court shall, in decreeing the suit, 
parva hig? plaintiff -to bear his own costs and pay the’costs of the ‘defendant who is ‘an’ agri- 

turist ”. r a ase. ET . 
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‘The’ defendant-appellant is an agriculturist. : i f i 


The plaintiff sent the defendant a notice on 6th June, 1955, demanding the 
‘money. The defendant sènt a reply on 17th June; 1955, stating that he was ready 
.and willing to pay the amount payable-in accordance with the provisions of Act I of 
1955. The defendant did not pay any money. He sent Rs. 200 by money order 
on 29th June, 1955. Sey e ' : : 

` The defendant and the plaintiff live in the same hamlet called Akkaraipatti. 
In regard to money orders, the hamlet appears to be served by the post office at 
‘Narikkalpatti. The money order dated 29th June, 1955, was sent from the post- 
office. at, Narikkalpatti. The postman.at the post office is entrusted with money 
-payable on money. orders in the event.only of the money, not exceeding Rs. 40. 
In other cases, he merely takes an ‘intimation to the payee that a money order ‘has ` 
been received and that the payee might go to the post office’and take the money. 
"The postman in this case took such an intimation to the plaintiff on goth June, 1955. 
‘The intimation sdid that Rs. 200 had: been received for payment to the plaintiff 
.and that the plaintiff might go to the post office-and receive the money. The plain- 
tiff told the postman that he could not receive the money without consulting his . 
‘lawyer at Palani, The plaintiff refused to receive the intimation.. The plaintiff - 
‘did: not go to the -post office but went to Palani, “‘The'money ‘was ‘returned by 
‘the postmaster to the defendant with an endorsement that the plaintiff had refused 
‘the money order. _ - ; 3 $ 


-< On ist July, 1955,'the-plaintiff instituted a-suitfor. recovery of the money. The 
-defendant coritended that, since the sum payable’ under the Act-beforè 1st July, 
1955, had been paid’ by way of the money order whiclrhé had sent, ‘hé was entitled 
‘to his costs and that'the plaintiff was not entitled to ‘his costs. That plea was accep- 
‘ted. bythe District Munsif. He passed a decree.for the amount due on'the.promis- 
‘sory note and directed the plaintiff to bear his own costs and to pay-the costs of the 
‘defendant.. The plaintiff preferred an appeal. . The learned . Subordinate Judge 
‘reversed the decree in the matter of costs and granted the plaintiff. his‘costs in the 
‘suit and in the appeal. The defendant has preferred this second appeal.: : The 
-question relates to the construction of the word “ paid ” occurring in section 3 (2) of 
Madras Act (I of 1955). . 


The word ‘pay’ is not the equivalent of the word ‘tender’: In enacting 
that, in the absence of a deposit in Court, the plaintiff would be disentitled- to his 
.costs and would be liable to pay the defendant his cdsts if the money payable in 
accordance with the Act had been “ paid ”, the Legislature clearly intended that 
«controversies which might arise by the use of the word ‘ tender’ should be, obviated, 
‘If the word were ‘tender’; there would frequently be pleas in suits instittited for 
ctecovery of debts against-agriculturists that thé debtor had tendered the-money and 
-that the plaintiff had declined to receive the money and that, therefore, he was 
‘not, entitled to his costs.and was liable to ‘pay the defendant his costs. That would 
‘involve the taking of evidence regarding tender and refusal with the possibility 
öf conflicting. findings on the questions of fact in the Court of first instancé‘and- in 
‘the’ Court of appeal. ' Desiring that such controversies should be avoided, ‘the Legis- 
‘lature, advisedly used the word “‘ paid ”. There is no “‘ payment” except wheré 
tthere is acceptance of the money tendered. To ensure to thé agriculturist ‘debtor 
‘an opportunity to avail himself of the benefit of section 3 (2); the Legislature provided 
the alternative’of depositing the money into Court. ‘-The debtor need not make a 
‘tender and subject himself to the risk of refusal. - The debtor might make a deposit 
into Court; Ifsuch a deposit is made, the defendant becomes entitled to-the ‘benefit 
‘of section's (2). _Butifhe does not-make a deposit the only-condition which-entitled 
“hii to`the benefit, of section 3 (2): is! “ payment’, z.e., receipt -by the creditor of 
“money tendered tohin, © ER a ne 7m 


Where money is sent through a post office, the post office acts as the sedi of 
-the’sender> Ina case-where-a~postmar takes the cash with him-and-tenders it to 
-the payee, there.is.no payment until the payee receives the money: .df the’ payee 
refuses to'Tecëive-the money tendered by the postman, the money cannot be said 


z 


r 
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to have been “‘ paid” within the meaning of the word “‘ paid ” in section 3 (2).. 
Even in cases wheré the money is sent through: the post office, there may be contro-. 
versies as to whether there was an actual tender by the postman and refusal by the 
payee. The money might be returned by the post office with an endorsement | 
that it was refused. That would primafacie be evidence of refusal. But yet a creditor 
might contend that the endorsement was false, that there was no tender to him and 
that the endorsement of tender and refusal was fraudulently brought about by the 
debtor in collusion with the postman with a view to have the use of the money and 
avail himself of the provisions of section 3 (2). It is for reasons of that kind that 
the Legislature deliberately used the word “paid”. The requirements of tbat 
expression should not be cut down by considerations of expediency or, what may 
be. regarded as the policy of the law., f 


There may be a case of payment by cheque. Even in such a case, unless the 
cheque is received and cashed, there cannot be said to be a “payment ”. If the 
creditor finds a cheque in an envelope sent to him by the debtor and returns the 
cheque, there.cannot be said to be a payment. The creditor is under no obligation 
to send the cheque to the bank concerned or to any person having an account in a 
bank so as to realise the money. Similarly, the creditor is under no obligation. 
in a case like the present to go to the post office where, according to the intimation 
received or tendered to him, there is money which he might receive. - 


I find that, in order that the debtor might avail himself of the benefits of section 
3 (2) of the Act, there must be receipt of the money by the creditor or deposit of the 
money into Court. ` . 7 Lie es aT g : 


The judgment of the learned. Subordinate Judge is ‘correct. ' The appeal is 


dismissed with costs. No leave. - 


P.R.N.. ee Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS...’ 

Bo g -` + (Special Original Jurisdiction). ME +35 + ce ee 

i Present :—Ma. Justice, RAMACHANDRA IYER. ` aes 
Venkataswami Naidu l se GS ..  Petitioner* ©. 
: D. oe oe ee eee a Ms i 

Nachimuthu Goundan and others ZD aaa l .. Respondents, © `; 


Madras Village Panchayats Act (X of 1950), rules 2 and 4 relating. to elections—Election petition without 
the required deposit—Not proper presentation—Delay in making the deposit —Effect. ar 3 a 


, Rule 2 of the Rules relating to elections under the Madras’ Village Panchayats Act prescribes a 
period of 15 days for the presentation of.an election pétition from the.date of the declaration of the 
result of the election. An election petition.under rule 4 was presented without the deposit of Rs..25. 
The Election Commissioner returned the petition and gave a week’s time for ‘compliance with the 
geared requirements; The petition was re=presented after the expiry of 14 days prescribed under 

e rule . > k E ee ake are y f - 
Held, rule 4 (1) oñ its terms as is mandatory.and sub-rule (2) directs, the Election : Commiésioner tò 
dismiss a petition if it is not accompanied by the deposit'of Rs. 25. ‘The making of the deposit within 
the prescribed period is an essential condition for proper. presentation. ' i i oan 
It is not open to the Election Commissioner to give time for making the deposit beyond the period 


of time fixed by the rules. A: ay EP . FES 
The delay in making the deposit on the ‘very day oh which chalan was applied for was, due to 
the default of the petitioner himself and not to any mistake on the part of the Election Commissioner 
.or treasury officials. Ieee or ah eRe ae ; T I a E. ER 
Case-law discussed. Be GEM ah, EE OT Cn eS ee ee 
-> Petitions under Article’ 226'6f the-Constitution of .India, praying that in the 
circunistances stated therein, and'in the affidavits'filed' therewith the High . Court 
will be pleased-to-issue writs of certiorari. calling: for. the. records in O.P: No. 30. of 
LS ee Re 
+1 AW, P: Nos. 54g ‘and 749 of agsg.- in o aello eds sui. soo 6th November, 1959. 
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1958 on the file of the Election Commissioner (District Munsif) of Tiruppur, and, 
quash the order, dated 17th April, 1959, made therein. ` ` ; 


R. Desikan, for Petitioner. 


P. Sharfuddin, M. M. Krishnaswami Pillai, K. A. Basheer Ahmed, M. R. Krishnan 
and S. M. Amjad Nainar, for Respondents. i 


| -The Court made the following, ` 


OrpER.—These are petitions under Article 226 of the Constitution to call for 


records in O.P. No. 30 of 1958, on the file of the Election Commissioner (District 


Munsif), Tiruppur, and to quash the order, dated 17th April, 1959, therein. 5 
The election to the Village Panchayat of Selakaraichal in Coimbatore District 
took place on 1oth June, 1958. For Ward No. 4 three seats had to be filled up. 
‘Six persons filed their nominations for the three seats, amongst whom the petitioners 
in the two petitions were contesting candidates. There were four more candidates 
who filed their nominations. But the Election Officer rejected the nomination 
papers ‘of those four persons, as not being proper, with the result, that for the three 
seats for which there-had to be’ an election, there were only two candidates, 
namely, Venkataswami, Naidu and Rangaswami Naidu. The Election Officer, 
therefore, declared both of them to be duly elected, holding the other seat was 
vacant; ‘This declaration . was made on gth June, 1958. The four persons, whose 
nominations were rejected; presented a petition to the Election Commissioner. 
challenging the election of the returned candidates on various . grounds. The 
petition was presented on 18th June, 1958. The petition was, however, filed without 
the deposit of Rs. 25 which had to be made ‘in respect of-each of the: candidates 
whose election was challenged under the provisions of rule 4 (1) of the Rules relating 
to the’ decision. of Election Disputes. Even. the lodgment schedule form’ which 
accompanied the, petition was not signed by the advocate presenting the petition. 
The petition’ was returned onthe same date, the Election Commissioner stating 
“Returned. Time one week.” The petition was re-presented on 25th June, 1958. 
A chalan was then issued to the petitioner’s advocate, and a sum of Rs. 50 was paid 
on the same date. ‘The election of the returned candidates was challenged on the 
grounds (r) that there was no due publication of the date of the election, and (2) 
that the returned candidates were not qualified to stand, they having been defaulters 
in respect of the taxes payable to the Panchayat. The successful candidates took 
a preliminary objection to the maintainability of the petition on the ground that ‘the 
petition was not presénted in‘time, and that, it was liable to, be dismissed. ‘The 
Election Commissioner held that there was no merit in the case of the election 
petitioners, that there was no due-publication of the notice relating to:the election. 
He, however, held that the successful’ candidates were’ defaulters. : - As regards. the 
öbjection of the returned candidates, that the.election petition was'not filed in time, 
the Commissioner held that, as the. amount of Rs. 50 was paid within the time 
granted by his order, dated 18th June, 1958, there was no, delay in the presentation 
of the petition. .On those findings, the Election Commissioner set aside the election, 
and. directed a fresh election. The. successful ‘candidates have filed the above writ 
petitions, challenging the propriety of the order of the Election Commissioner. 


`" The only ‘question argued before me was as to whether‘ the election petition 
had been presented in time. To appreciate that contention, it is necessary to refer 
to rule 4 of the. Rules relating to decision of election disputes. That Rule states : 


“4. (1) At the time of presentation of the petition, the petitioner shall deposit with it in cash 
twenty-five rupees as security for the costs of the same. oS 
Explanation.—Where the election of more than one returped ‘candidate is called in question, 
a separate deposit shall be made in respect of each such returned candidate, ; 
` (2) If the provisions of sub-rule (1) are not complied with, the Election Commissioner shal1 
miss the petition. -- --- - > > -= > Sey AM abe eS A de eel Resende oe 
-«27°-(3) Upon compliance with the provisions of sub-rule (1), the Election Commissioner shall 
proceed” to ‘inquire’ into the. petition.” i 
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Rule 2 of the Rules prescribes a period. of 15 days for the presentation of an: 
election petition from the date of the declaration of the result of the election. In the. 
present case declaration of the result of the election was made on gth June, 1958. 
A petition, challenging the election, could be filed within 15 days thereafter, that is, 
by 24th June, 1958. .As stated alreddy, the petition was actually filed on 18th 
June; 1958. But then the petition was not accompanied with a deposit of Rs. 50 
under rule 4 (1). The petition was not re-presented within 24th June, 1958, after. 
complying with the requirements of rule 4 ; it was re-presented only a. day later. 
Under the circumstancess, a question will arise as to whether there has been proper 
presentation of the petition within the terms of rule 2. That would depend upon 
the answer to the question, whether the provision of rule 4 (1) is mandatory, so as 
to render invalid any petition presented without complying with the provision: 
as to deposit of.cost. Rule 4 (1) onits terms is mandatory. Indeed, sub-rule (2) 
dirécts the Election’ Commissioner to dismiss a.petition, if it is not’ accompanied 
by the deposit. Under the circumstances, it was not open to the Blection Commiis-- 
sioner to give time for making deposit beyond the. period of time, within which 
the election petition could be presented. - In the present case, the Election Gom- 
missioner could have granted time till 24th June, 1958, to the election: petitioners 
for complying with the mandatory provision of rule’4 (1) as the election pétition. 
would be in time if presented on that date. Mr. Sharfuddin, the léarned advocate 
for the respondents contended that notwithstanding the provision of rule 4, the 
Election Commissioner would, have jurisdiction to grant such time as he may deem 
just for making-the deposit and he referred me, in this connection,-to the decision 
in Gopalakrishna Pillai. v. Kunjithapatham -Pillai}. . In that.case, a..petition was filed 
to set aside an election of a Member of a Taluk Board held on the gth of May, 1922. 
The petition was filed on the 17th July, 1922, immediately after the Court re-opened 
after summer recess. The petitioner brought the money required to be deposited 
in Court, along with, the application, and applied.for a chalan to pay it into the. 
Bank, as required by the Civil Rules of Practice.- The móñėý could not bë paid 
into the Bank on‘that date, owing to the absérice of the Treasury Officer. It could 
not be paid on thé forenoon of the next day, owing to an accident sustained by the 
petitioner with the result that it had to be paid only on the next day.’ An objection 
was taken to the maintainability of the petition on the ground that the petition 
was: not accompanied with the deposit, as prescribed: by ‘the Rules. The learned 
Judges held that the delay in the payment of-the money in that case was not due 
to any negligence of the party but to the act of Court, and.applying ‘the ‘principle’ 
that no party should be prejudiced by the acts of Court or its Officers, it was held; 
that there was no delay.. This decision was considered by Wadsworth, J., in Sankaran: 
Nayar v. Govindan Nayar®, where the learned Judge held that a deposit required to be 
made under the statutory provision could be deemed to have been made on the 
day on which chalan was applied for, only if it was proved-that the applicant was- 
prevented from making the deposit on the:very day on which chalan was applied 
for by some default on the part of the Treasury Officer, or the Bank, or by some delay 
on the part of the Court in issuing the chalan, so as to prevent the applicant from 
making the deposit in time. Those decisions will, however, have no application 
to the present case, where the delay in making the deposit on the very day on which 
chalan was applied for was due to default of the petitioner himself, and not to any 
mistake on the part of the Court or its Officers. There is, a decision of the Orissa 
High Court in, Jagannath v. Rama Chandra’, in a similar case under the Representation 
of the People Act. The Representation of the People Act contained a provision ' 
for payment of deposit as security: in respect of costs of the petition similar to the 
one contained ‘in rule 4. In that case, the treasury receipt did not accompany 
the election petition which was sent by post. But, on.the same day, the election 
peritioner sent another packet to the Election Commissioner, containing treasury 
receipt and copies'of,the election petition. The first packet containing the ‘original 
petition reached the Election Commissioner on the 22nd April, 1957. But-the other 


—. 
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packet containing the treasury receipt, although sent by Air Mail.(express delivery), ` 
reached the Election Commissioner four days after the time had expired. It was 
held that there was no valid presentation of the petition within the time prescribed by 
law, and that it should be dismissed. It is, however, unnecessarily to consider whether 
that decision.is in conformity with the principle laid down in the two Madras 
cases where the party could not make deposit in time, owing to the mistake of the _ 
Court or its Officers and the treasury receipt not reaching the Election Commissioner. 
in time. In the present case, there is a default on the part ofthe election petitioner 
to make the deposit within the time prescribed by the law and the default could not 
be attributed either to the Election Commissioner orto the Treasury Officials. 
There was thus a non-compliance with the mandatory provision of rule 4 (1). The 
making of deposit within the time prescribed being an essential condition for proper 
presentation ofan election petition, it should be held that there was no valid presen~- 
tation of the petition in the present case within the time prescribed by rule 2, vig., 
24th of June, 1958. The petition, presented on 25th June, 1958, was out of time, 
and, therefore, would not be maintainable. The Election Commissioner had, there- . 
fore, no jurisdiction to deal with the petition which should be dismissed. 


`. Rule nisi is made absolute. Th the circumstances of the case, there will be no 
order as to costs. ` - i PA i 


V.S- o — Rule nisi made absolute. 
.. IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 
: PRESENT :—MR. Justice RAJAGOPALA AYYANGAR. 


Vv. D. Kothandapani Mudaliar i T : Petitioner.® 


. U. man - - $ s T ` - : - " cy . 
The Area Committee, H.R. ‘and C.E. for Madras City and Chingle- +” aes 
put District, Madras, by its President, Assistant Commissioner, ° Siar y a 
~| HR. & C.E. and others a, Mi A tr, ae .. Respondents. ` 
_ - Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), -sections 39 (2) and 41 (1)— 
Appointment of non-hereditary trustee to a temple having hereditary trustees—Conditions. N 


The combined effect of sections 39 (2) and 41 (1) of the Madras Hindu Religious and Charitable 
Endowments Act-is where there is a hereditary trustee for a religious institution, the statute requires 
(x) that notice should be given to such trustee before any step is taken, (2)- that such enquiry as is 
deemed necessary should be held before non-hereditary trustees are appointed, (3) that reasons should’ 
be recorded for.the appointment to be made, and (4) -that the reason should be that the affairs of the’ 
institution are not and are not likely to be properly managed by the hereditary trustee or.trustees. : ,,° 

' ' Petition under’ Article 226 of the Constitution’ of India, praying that’in’ the 
circumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue awrit of certiorari calling for the records from the Area: Committee’ 
for Hindu Religious and Charitable Endowments for Madras City and Chingleput. 
district, the first respondent herein, relating to‘Resolution No. 7, dated: 26th August, 
1957, appointing respondents 2 and g as trustees-and to quash the:said resolution. -‘ 
T. A. Ramaswamy Reddy, for Petitioner. . | i Sn ea. “eg uae he 

- -The Additional Government Pleader (M.- M. Ismail), -T R. Mani, fot 
y. Seshadri and, K . S. Ramamurthi; for Respondents. foe we he es 
. -The Court made the following > 0 CUTU h o 7 i s 
. `- ORDER.— The order impugned in this petition for the issue of a writ of certiorari 
is that of the Area Committee, Madras City and Chingleput District. 'The temple. 
in question is the Elavapuriswarar temple situated at Vilangadupakkam village 
in Saidapet::Faluk: The petitioner. was hereditary trustee_of.this temple. It is 
stated ‘that -complaints were. received’ about the maladministration of the temple 
and its.affairs by the petitioner, and a notice was issued to‘him:on 5th August, 1957, 


ye See haere smeer ne m ee oS see —— Sa ne Sete er 4 Sf ae, an 
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by which the petitioner was called on-to show cause why non-hereditary trustees. 
should not be appointed for the proper.management of the temple. ` The petitioner: 
showed cause and submitted his explanation, . Thereafter the Area Committee 
passed on 26th August, 1957, a resolution appointing respondents 2 and 3 as the non- 
hereditary trustees of this institution. It is the validity of this resolution and this 
order of appointment of non-hereditary- trustees that is challenged in this petition. 


~ To appreciate the contention urged on behalf of the petitioner, it is necessary 
to advert to the relevant statutory provision bearing upon the appointment of non- 
hereditary trustees by Area Committee. Section 41 (1) of: Madras Act (XIX of 
1951) /eflacts, (to quéte only the relevant portion): ia ` 


“gr. (1) In the case of any religious institution over which an Area Committee has jurisdic=- 
tion,the Area Committee shall have the same power to appoint trustees as is-vested in the Commis- 
sioner in the case of a religious institution referred to in section 39”. 

The relevant portion of section 39 to which reference is made herein is section 39 
(2) which runs: f an 

“ (2) Where, in the case of any such institution having a hereditary trustee or trustees, the 
Commissioner, after notice to such trustee or trustees and after such inquiry as he deems adequate, 
considers for reasons to be recorded, that the affairs of the institution are not, and are not likely to be, 
properly managed by the hereditary trustee or trustees, the Commissioner may, by order, appoint 
such number of non-hereditary trustees as he thinks necessary, so however that the total number of” 
trustees does not exceed five.” ‘ 

The combined effect of these two sections 39 (2) and 41 (1), would be that 
where there is a hereditary trustee, the statute-requires: (1) that notice should be 
given to such trustee before any step is taken; (2) that such enquiry as the Commis-. 
sioner or the Area Committee as the case may be deems or deem adequate should be 
held before non-hereditary trustees are appointed ; (3) that reasons should be re-- 
corded for the appointment, to be made and (4) that the reason should be that the 
affairs of the institution are not, and are not likely to, be properly managed by the. 
hereditary trustee or trustees. a : : i 

In this case it would be seen that a notice was issued to the petitioner as the 
hereditary trustee ofthis institution before action was taken for the appointment of the- 
non-hereditary trustees and so the first condition was satisfied. ‘The complaint,. 
however, of the petitioner was that there was a failure on the part of the Area Com-- 
mittee to conform to the statute in respect of the other two matters : (1) that there 
was no inquiry held‘into the matters sèt: out iri his explanation to what amounted 
practically to charges of mismanageiment against him, and (2) ‘that the order actually- 
passed making the appointments did not contain the record of any reasons, which 
was a statutory pre-requisite-of.a valid order; > e, ..., , 0°. |. 

vo Ishall take these two objections in that.order. -First’ as-to the enquiry ; I called. 
for the minutes book of the Arè Committee for having the point cleared. . The 
meeting of the Area Committee at which the resolution now impugned was passed. 
was. held’on 26th August, 1957, the previous meeting having been.on 25th July,. 
1957. . The -notice, of the, Assistant Commissioner to the. petitioner was to show 
cause why.non-hereditary trustees:should not be appointed in view of certain items. 
of mismanagement set out in his memorandum; dated 5th July, 1957: The reply 
of the petitioner together with the’ explanation was submitted on-i4th August, -T9 57 
and the resolution for the appointment was, as dlready stated, passed on 26th August, 
1957 and it was item-No. 7 on the agenda of the meeting on that date. . The office 
file of the Assistant Commissioner shows that on 17th August, 19 57, he had as the 
Assistant Commissioner passsed an order stating that the explanation ‘of the here-- 
ditary trustee was not-satisfactory. and made a decision that respondents 2-and 3,, 
might be appointed non-hereditary~trustees. On the same day he made a note 
in the file approving the agenda for the meeting. ` The agenda merely ‘ran: 
i “ Trustees—Sri Elavapuriswarar Temple, Vilangadupakkam village, Saidapet Taluk, Chingle-- 
put District—Appointment—Consideration of ”, i : à 
and on 26th August, 1957, respondents 2 and 3 were appointed as ‘non-hereditary 
trustees.” In’ the!face of this state: of *the* file“ ‘afid : of thé “miiniites-“book,, 
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one is at a loss to understand as to when the Area Committee considered 
-whether an inquiry was needed or what sort’ of inquiry was adequate in 
terms of section 39 (2) which is made applicable to the Area Committee 
under section 41 (1). If the Area Committee had before it the explanation 
and after considering the explanation felt that on the matters set out in the charge. 
and in the explanation no inquiry was needed, that would raise a different question 
for consideration. That is not, however, what happended in the present case. 
‘The only person who appears from the files to have considered the explanation 
of the petitioner was the Assistant Commissioner. Certainly he was not the Area 
‘Committee though from the files, read with the minutes book it looks as if the Assis- 
tant Commissioner was constituted the Area Committee. I therefore hold that the 
‘statutory requirement: that the Area Committee should consider this question as to 
the need for an inquiry and the extent or manner has not taken ‘place in the present 
case. It is therefore not surprising that no reasons were recorded for the resolution 
“by the Aréa Committee because they had’none themselves. The Assistant Commis- 
-sioner evidently might have had some reasons but that is not the same thing as the. 
‘requirement. that the Area Committee-should for reasons. to be recorded consider 
‘the appointment necessary." - - f c jnar PF I A Ae, A EA 
'I. hold, therefore that there. has been à violation of the statutory conditions,. 
ssubject to which alone an appointment. of a non-hereditary trustee might be made 
to the prejudice of a hereditary trustee, and in the circumstances -the order ' of- 
-appointment of respondents 2 and. 3 to the office of the trustee cannot stand. “The 
-petition succeeds and the rule nist is made absolute.. The order.of the Assistant, 
“Commissioner and the resolution of the Area. Committee is set aside... ‘There will. 
“be no order as-to costs. - | 3°. oa. nd, A toni s 
-" KS! pet g aa ' _ Rule nisi made absolute. 
, _ |, INTHE HIGH COURT OF JUDICATURE AT MADRAS. `, TN 

~ PRESENT: =MR Mr. Justice RaMACHANDRA IYER, 


. Justice RAJAGOPALAN AND 
Cc. K.N.S..Nagarajan . $. coo o? se Je Petitioner.* 
DE Fe 8 ‘ i . T 


others: Fot Respondents. i 


‘Madras Sugar Factories Control Act (XX of 1949) aùd Madras General Sales Tax Act (IX of 1939), 
«section 2 (i), Proviso—Sale of sugar-cane grown in the lands benami—Exemption under the, proviso— Dealer’ _ 
` Madras General Sales Tax Rules, rule 17—Re-assessment of escaped turnover—Limitation. z 
The petitioners sold to the Factory the sugar-cane grown inthe (1) lands owned by them; 

(2) lands held on lease by them and (3) lands the produce of which was sold benami. As regards 
assessment to -sales-tax’in regard to the sale of sugar-cane grown in, the lands not proved to have 
‘been held on lease and the lands in the third category exemption to tax can bë claimed under proviso 
to section 2 (i) of Act IX of 1939. j ; ‘ . 7 


Held, The proviso to section 2 (i). provides that the proceeds of sale by a person of agricultural 
produce grown on any land in which he has an interest should be excluded from the turnover. 
-Obviously the. exemption for which the proviso provides comes into play only if the sales are otherwise 
taxable. The taxability of the sales depends on the question whether the sales were by a ‘ dealer” 
«as defined by the Act. Aha d me 


` As regards the sale of sugar-cane grown in the lands not proved to have been leased to the peti- 
‘tioners and lands in the third category, the owners of the lands might have sold the sugar-cane to the 


. Factory in, the name of the petitioners, or directly by the owners, or by the petitioners as the agents 


»of the owners. The petitions have to be remanded to decide the above questions, and to find out 


-whether the petitioners are ‘ dealers’ as defined by the Act. 


Under rule 17 the assessing authority can assess a turnover, if it escapes assessment, within the 
vyear of assessment itself, or within two years next succeeding that to which the tax related. In effect 
+the rules prescribed the latter period as the limit within which the assessing authority should. take 
«proceedings for assessing ‘the escaped turnover. : ` 


Petition under. section 12-B of the Madras General Sales Tax Act praying the 
High Court to revise the Order of the Sales Tax Appellate Tribunal, Madras, dated 
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17th April, 1956 and made in T.A. Nos. 1308, 1317, 1197 and 1307 of 1955 preferred 
respectively against the Orders of the Commercial Tax Officer, South Arcot, 
Cuddalore, dated 14th August, 1955,-goth June, 1955 and 14th August, 1955 and 
made respectively in Appeals Nos. 67 of 1955-56, 66''of 1955-56, 60 of 1955-56 
and 68 of 1955-56 (A. 2. 2589/51-52 ; A. 2. 2675/51-52 ; A. 2. 7400/51-52 and 
A. 2. 2418/51-52 on the file of D.C:T.O., Villupuram). rive 


V. Lyagarajan; A. R. Krishnaswami and M. A. Rajagopalan, for Petitioner. 


: The Government Pleader (K. Veerasuiami) on behalf of the Respondent in all 
the petitions. - f i 3 
. ` The Order of the Court was made by . 


` Ramachandra Iyer, F.—For the, assessment year 1952-53 each of the petitioners 
was assessed to sales-tax on the turnover of the sales of sugar-cane effected by him 
to the East India Distilleries and Sugar Factories Limited, Nellikuppam, hereinafter 
referred to as the Factory. In the case of two of the petitioners (‘T.R.C. Nos. 196 
and 210 of 1956), it was a case of re-assessment.by recourse. to rule 17 of the 
General Sales Tax Rules, after the original assessment on-them had been completed. 
Since the questions that arise for determination in these petitions are identical they 


can be- disposed of together by a common order. F Py 


Supplies of sugar-cane to sugar factories are regulated by the Madras Sugar 
Factories Control: Act (Act XX of.-1949). The factory has to take out a licence 
for crushing sugar-cane. ‘After ascertaining’ the‘ quantity of sugar-cane that would 
be required-for such: a factory; the authorities notify an area as-reserved area for that 
. factory for the crushing season. © Under section 10 of the Act, before each planting 
season, any grower of sugar-cane in the reserved area may offer such quantity as he 
may specify of the sugar-cane grown by ‘him to the factory in the:crushing season 
immediately following: it. The factory ‘then enters into an: agreement ‘with’ the 
registered grower for purchasing the sugar-cane offered by him.’ -Section 11 of the 
Act prohibits. the sale of sugar-cane grown in the reserved area to a person other 
than the factory specified, unless the factory, has refused to buy the sügar-cane. No 
one is permitted to export any sugar-cane out of the reserved area’ except where the, 
sale of the sugar-cane to a person other than the factory is permitted. The factory 
generally enters into an agreement with a registered grower; allotting a particular 
acreage of land to him and undertaking to purchase the sugar-cane grown on the 
lands so specified. `The- petitioners. were all registered suppliers to the. Factory 
at Nellikuppam. It was common ground that the books of the factory showed the 
correct amount for which the sugar-cane was sold in the year in question by the 


petitioners. . i - : 
The petitioners contended that they were not liable-to be assessed to’sales-tax 
on the sales of sugar-cane because such sales did not fall within the scope of “ turn- 
over ” within the meaning of section 2 (i) of the.Madras General Sales Tax Act 
(IX of 1939). : : 
- Section 2.(i), as it stood in the relevant year, ran : - ai 


“* Turnover? means the aggregate amount for which goods are either bought by or sold by a 
dealer, whether for cash or for’deferred payment or other valuable consideration provided that the 
proceeds of the sale by a person of agricultural or horticultural produce grown by himself or grown 
on any land in which he has an interest whether as owner, usufrucutary mortgagee, tenant or other- 
wise, shall be excluded ‘from his turnover.” - í . ee 

In the proceedings before the departmental authorities and before the Tribunal 
the substantial plea of the petitioners was that the sales of the sugar-c . ein question 
came within the scope of the proviso to section 2 (i) of the Act, thr: is, that the 
sugar-cane was grown on lands in which the petitioners had an interest as defined 
by section 2 (i) of the Act. i 

In the proceedings before us a further plea had been taken, that qu c indepen- 
dent of the question, whether the proviso to section 2 (i) of the Act applicc, none o 
the petitioners was a dealer at all as defined by the Act, and therefore the sale effected 
by the petitioners fell outside the scope of the definition of.“ turnover ”. . 
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Admittedly, the petitioners were not the owners of all the lands in respect of 
which they were, registered in the books of the Factory as growers of sugar-cane. 
According to the petitioners the lands registered in their names in the books of the 
Factory on which sugar-cane was grown which sugar-cane was subsequently sold 
to the Factory fell into three categories (1) lands owned by the petitioners, (2). 
lands held on lease by the petitioners, and (3) lands the produce of which was sold 
benami. What precisely the petitioners meant by the expression ‘ benami’ is not 
clear. It was not their case that the ostensible title to those-lands vested in the 
petitioners the real title-being with somebody else. Indeed the petitioners admitted 
that they had no possession of the lands that were included in the third category 
mentioned above. What the petitioners claimed was that they were allowed to 
register in their own names with the Factory these lands though the owners them- 
selves raised the sugar-cane on those lands. It was the owners that raised the 
sugar-cane that supplied sugar-cane to the Factory but the supply was in the 
names of the petitioners as registered growers. It was those owners however, 
that -obtained the sale price for the sale of that sugar-cane. This was evidently 
done with a view to obtain the comparatively high price which the Factory paid 
to the. registered growers of. sugar-cane. Whether such benami sales were in 
contravention of the provisions of Madras Sugar Factories Control Act is not 
really germane to the present proceedings, where the question for determina- 
tion is whether the proceeds of such sales of sugar-cane were liable to be 
included in the assessable turnover, if any, of the petitioners. There was’ 
no difficulty at any time about the sales of the sugar-cane grown on the 
lands included -in the first of the three categories mentioned above, that. is 
sugar-cane grown on lands owned by the petitioners. The departmental 
‘authorities held that such sales came within the scope of the exemption, for which the 
proviso to section 2 (i) provided. The Deputy Commercial Tax Officer, however, 
did not accept the assessees’ case in its entirety with reference to the lands included’ 
in the second category, that is, the lands leased to the petitioners. The plea of 
lease was accepted only in respect of a portion of the extent, and that finding was 
ultimately confirmed by the. Tribunal. With reference to the sale of sugar-cane 
grown on lands proved to have been held on leases by the petitioners exemption 
was granted under the proviso to section 2 (i), and, that is no longer in issue. With 
reference to the other lands in the second category, that is, lands which the petitioners 
failed to prove had.been leased to them, and, with reference to the sales in the third 
category, which can be comprehensively referred to as benami sales, the depart- 
mental authorities were of the view that the sales of sugar-cane by the petitioners 
did not come. within-the scope of the proviso to section 2 (i), as the petitioners had 
-no interest in the lands on which that sugar-cane was grown. That view was 


confirmed by the Tribunal.. 


__We'have already referred to the fact that in the case of two of the petitioners. 
(T.R.C. Nos. 196 and 210 of 1956), they were re-assessed on the’ sales of sugar-cane 
under rule 17 of the General Sales Tax Rules on the ground that thisturnover had 
escaped assessment in the original assessment for 1952-53. .Mr.. Tyagarajan, the 
learned advocate for.the petitioners, contended that that re-assessment was not, valid! 
as the re-assessment undertaken after the notice issued .om 18th March, -1 955, was. 
barred -by limitation, Rule 17 (1) provided that the assessing authority .- 
"may at any time, within the year or the two years next succeeding to which the tax or 
licence fee relates, determine the turnover which has escaped assessment.” : 
It is not disputed that if the latter period, that is the two years period applied, the 
proceedings would have been properly initiated. Learned counsel, however, 
contendeq that on a proper construction of rule 17 it should be held that it pres- 
cribed two periods of limitation, and that in such a case’ the tax payer would be 
-entitled to the benefit of the shorter. of the two periods : the further plea was that 
the prdéceedings initiated beyond the year of assessment were barred by limitation. 
Weare unable’ however to accept this interpretation of.the scope of rule 17. Under 
the rule the assessing authority can assess.-a_turnover, if it escapes assessment, _ 
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within the year of assessment itself or’ within two years next ` suceeeding that to 
which the tax related. In effect, the rule prescribed’ the latter period as the 
limit within which the assessing authority should take proceedings for assessing the 
escaped turnover. The former time limit: was mentioned apparently only to 
emphasise the power of the assessing authority to take re-assessment proceedings 
even during the year of assessment itself, when that authority came tò'know of the 
escape of assessment after an assessment had been completed under, section 9. In 
the present case notice under rule 17 was issued within two years’ following the 
year of assessment. The proceedings were validly initiated and conipleted. 


- The question we have to determine now is, whether the sales of sugar-cane to 
the Factory fell within the scope of the definition of “$ turnover”, and whether each 
of.the petitioners was liable to be assessed to sales-tax on that turnover. ‘That 
question is really limited to the sales of sugar-cane grown on lands in which, the 
‘Tribunal held, the petitioners had no interest, that is, a-portion of the lands in 
category (2) and the lands in category (3) of the three categories mentioned above. 


The learned counsel for the -petitioners contended ‘that the entire claim-of the 
assessees under category (2) ‘should have been allowed and that all:the leases pleaded 
by them should have been accepted by the Tribunal as true. .We were taken through 
the evidence in this case. Apart from the fact, that the finding of the Tribunal on 
this question being one on a question of fact, and, that this Court should “not 
normally interfere with sucha finding, we are of opinion that -the finding of the 
‘Tribunal was fully justified by the evidence. It was for the petitioners to ‘prove 
each af the leases pleaded by them and with reference to the claim disallowed, 
they failed to prove those leases. : 


Before the departmental authorities and before the Tribunal the endeavour of 
the assessees-petitioners was that each of them was entitled to the exemption for 
- which section 2 (i) provided. As we pointed out earlier, before us an additional 

ground was taken, that none of the petitioners was-a dealer with reference to the 
sugar-cane sold by him or in his name to the Factory, and that therefore there was no 
liability to be assessed to sales-tax. This question, whether with reference to those 
sales of sugar-cane any of the petitioners was a dealer, even the Tribunal had no _ 
occasion to consider and décide. i aa 


3 


Obviously-the exemption for which the proviso to section 2 (i) provides comes 
-into play only if the sales are otherwise taxable. The taxability of the sales depends 
‘on the question, whether the sales were by a dealer-as defined by the Act. A sale 
even of agricultural or horticultural produce but with nothing more is not enough 
to establish that the seller is a “‘ dealer ”. es eee 
With reference to the sales of sugar-cane grown on lands owned ‘by the peti- 
tioners and on-Jands proved by the petitioners to have been leased by them, they were 
„not charged to sales-tax. It was immaterial to them whether that was on the ground 
that they were not dealers or on the ground that, though they were déalers, the sales 
‘came within the scope of the exemption for which the proviso'to section 2 (i) provi- 
déd. .Tt is with reference to the other sales that the question becomes relevant, 
whether the petitioners or any of them were dealers at all. If they were dealers, 
then the turnover would be liable to tax because, in the absence of proof, that they 
had an interest in the lands as specified by section 2 (i), none of the petitioners can 
‘claim the benefit of that exemption. 3 


In deciding this question, it should be obvious that the two categories of lands 
stand practically on the same footing, that is, lands which the petitioners failed to 
prove had been leased to them, and lands which admittedly were never in the 
possession of the petitioners, the produce of which, however, was sold benami by 
the owners in the name of the petitioners. In neither case could the petitioners 
claim to have been in possession of the lands though the produce of those lands was 
sold in the name of the petitioners because they had been registered as the growers 
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of sugar-cane on those lands. Having regard to the provisions of section 11 of the 
Madras Sugar Kactories Control Act (XX of 1949) it would be difficulty to assume 
that the owners of those lands, who were the persons entitled to possession of those 
lands, and who actually grew the sugar-cane would have sold the sugar-cane to the 
petitioners. But such a possibility cannot be excluded. The sugar-cane grown 
ön such.lands might have been delivered by the respective growers to the Factory, 
utilising the names of the registered growers, that is the petitioners, or it might have 
been a case of the sale of the sugar-cane to the Factory by the petitioners as the agents 
of the persons who grew the sugar-cane. The Tribunal held- that in respect 
__of these transactions the» petitioners must have obtained some monetary advantage. 
C The mere gaining of a monetary advantage would not by itself and with nothing 
‘more make the -petitioners dealers'in respect of the sales of sugar-cane grown 
by others and sold in the name of the petitioners. We have already pointed out that 
sales of even agricultural produce with nothing more.:may not be enough to establish , 
that the seller was a dealer as defined by the Act. - What is taxable is the turnover 
of sales by a dealer and not every sale as such. Merely as an illustrative example 
we may point out that the petitioners could be held to be dealers if they bought the 
sugar-cane from ‘the growers’ and subsequently sold it to the Factory, or, if the 
„petitioners acted as agents of the growers, which agency itself was part of the business 
of the petitioners as dealers.. As we pointed out earlier, the question, whether 
with reference to these sales the petitioners were dealers at all, was not presented for 
adjudication at.the earlier stages and the Tribunal ‘had no’ occasion to go irto it. 
As, however, the legality of the levy of the-tax depends also on the decision: of the 
question, whether each of the petitioners was`a dealer ‘with reference to his sales 
of sugar-cane to this Factory, we consider that, though this question was not raised 
ïn this form at any stage before, it is necessary to have that question determined 
before the liability imposed on the petitioners is either affirmed or set aside. As the 


point ‘was not raised before, it may be necessary to take further evidence on the 
question, whether the petitioners or any of them was a dealer. In these circum- 
stancės, we consider it proper to set aside the orders of the Tribunal and remand the 
appeals for consideration afresh of the questions at issue. . In doing so, we would 
like to make it clear ‘that we accept the finding of the Tribunal in regard to the 
“extent. of the lands owned by the petitioners and that.of the Jands proved to have 
‘Been leased to them. ‘The price of sugar-cane grown on thosé lands was excluded 
from the turnover of the petitioners held to be assessable. The rernand is thus 
confined to the consideration of the, queStion of the assessability of-the sale price of 
sugar-cane grown on the other two classes of lands, that is the lands which the 
petitioners failed to prove had. been. leased to them and the lands the. produce of 
which the petitioners claim had been sold by-the, growers benami, that is, in the 
‘name of the petitioners. fet ieee, Pte ie MED tee Se 
The Tribunal will give further opportunities both to the petitioners and to the 
State to let in' further evidence to decide the questioris at issue, mainly, the question 
‘whether each of the petitioners was a ‘ dealer’ as defined’by the Act. ` ' ' 
"The petitions are allowed, to the extent indicated above. , There will however 
þe no order as to. costs. ie ree ee ee, os, Dae 
VS... a es wt T Petition allowed and- remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RAMACHANDRA IYER. 


A. Bhaskaran and another ` ` |... Petitioners* 
v. : i pi ra 
Sellappa Goundan and others -© Respondents. 


Madras Estates (Supplementary) Act (XXX of 1956), sections 3, 10 and 11—Whether a non-ryotwaré 
area is an ‘ estate’ or not—Scope of the jurisdiction of the civil- Court and the Tribunal under the Act—Appli- 
cation by a person interested—What constitutes. - y ‘ 

Interepretation of Statutes—General words in statutes—Principles of construction. 


It is evident from the provisions of the Act that the jurisdiction to decide whether a non-ryotwari 
area is an estate or part of an estate was for the purposes of the Rent Reduction Act (XXX of 1 947) 
and the Abolition Act (XXVI of 1948). Having regard also to the fact that the Tribunals under the: 
Act are tempo ones created by statute for the proper working of the two enactments referred to 
above and that they were not intended as a substitute to the ordinary Courts of the land, their juris- 
diction should be limited to cases where the sole question is whether an area is an estate or not for the 
purposes of the two enactments. : - 


Section 10 should not be.understood as prohibiting the ordinary civil or renevene Courts or other: 
Tribunals from deciding that question incidentally if that were necessary for the purpose of exercising. 
their jurisdiction. i - 

The provisions of the Act cannot have any application to suits in civil Courts in respect of 
rights other. than those created by Act XXX of .1947 and Act XXVI of 1948. 

The substance of the claim of the plaintiff should be looked into for the purpose of jurisdiction. 

„ Section 11 would relate to only those proceedings which if initiated after the Act could be done 
under section 3, that is, a proceeding at the instance of a person interested. If the defendant is only 
a tenant under a terminable lease he would not be a person who would be interested in the question 
whether the suit land was situate in an estate or not. i i i 


The general words of a statute have to be interpreted in the light of the other Provision of the Act, 


In order to properly interpret any statute and arrive at its real meaning it is necessary to consider 
what the law was previously, what was the mischief or defect for which the law had not provided, 
what remedy the Legislature has appointed and the reason for the remedy. 
7 pees Case, 76 Eng. Reports 637 and Macmillan & Co. y. Dent, L.R. (1907) 1 Ch. 107, 

erred. : 

Petition under section 115 of Act V of 1908 and Article 227 of the Constitution 
of India praying the High Court to revise the Order of the Court of the District 
Munsif of Sankaridrug at Salem, dated 11th December, 1957 and made in I.A. No. 
2434 of 1957 in O.S. No. 67 of 1955. = ` ; 


© V. Wedantachari, for Petitioners. 
T. K. Subramania Pillai, for Respondents. 


The Court delivered the following 


Jupcment.—This Revision Petition is filed against the order of the District 
Munsif, Sankaridrug at Salem, transferring the records in O.S. No. 67 of 1957 on his. 
file to the Estates Land Act Tribunal, Vellore, under section 11 of Madras Act (XXX 
of '1956). The plaintiffs are the petitioners. O.S. No. 67 of 1957 was filed for 
ejectment of and recovery of mesne profits from the defendants. The plaintiffs 
claimed that the suit properties belonged to them absolutely, that they granted a 
lease of the same in the year 1949 to the first defendant (defendants 2 to 4 being 
his sons), and that the aforesaid lease was renewed thereafter. The renewed 
lease is stated to, have terminated on rath April, 1953, and as the defendants refused: 
to hand over possession, the suit was filed for recovery of possession and mesne 
profits. : f ' 
~ The defendants contested the suit. They denied the plaintiffs’ title to the 
property and also the lease. They further stated that the suit properties were 
[Vo ee Se a a e 
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xyoti lands in the whole inam village.of Komarapalayam Agraharam, in which they 
‘have the kudivaram interest from the time of their ancestors, and that the plaintiffs 
‘being only the landholders could not evict them. - Various issues were framed in the 
‘suit: For,the present purpose Issues 7 to g are alone relevant. They are:— ‘f. 


4. Is Komarapalayam Agraharam village not an estate as defined in the Madras Estates 
_ Land Act (E of 1908) as amended ? 


8. ‘Are the suit lands ryoti lands ? l l “1s : y 
9. Whether the defendants 2to4 have occupancy or küdiväram rights i in the s suit “lands ?, 


The defendants, thereafter, filed I.A. No: 2434 | of 1957 in the lower ‘Court for 

‘transferring the suit -under section: î1 of Madras Act (XXX of 1956). The lower 

` Court held-that. as it was incumberit on the Court to decide whether the -suit lands 
are: situate in- an estate or not, the suit should bė transférred to, the Tribunal. 
‘The plaintiffs have filed the present Revision Petition against that’ ‘ordér. = 4: 


. THe plaintiffs’ case is that the village, in which the-land is situate, is: not an 
atale. and even ifit were so; they had the full right, that is, both thé melwaram and 
‘kudivaram interests in the suit property, which would entitle them to evict the 
«defendants. ‘ On the ‘other ‘hand, ‘the’ defendarits. „claim ‘to-have occupancy, rights 
“in the lands,-as-the village according to them is an estate and the suit lands- ryoti. 
‘On an analysis of the contention, it, would follow that (1) if the, village is an estate 
andthe suit lands are’ryoti-lands; the'suit would have to be dismissed, as the civil 
‘Court will have no jurisdiction to entertain. the suit, (2) if, the village” is an estate 
-but the ‘suit-lands are not ryoti lands- but those in which the plaintiffs have both 
cmelwaram and kudivaram interests or at least kudivaram interest in the’ larids, the 
‘suit will have to succeed’and that (3) if the village is not an estate at all; ‘and the - 
‘defendants’ right was only under the ‘lease “granted by the plaintiffs, which, subse- 
‘quently came to an end, a decree for possession should follow. -. Therefore, the right 

„of the defendants to retain possession ‘would depend not only on the fact of the village 
“being an estate but on the suit lands ‘being ryoti lands‘in’ which they have ‘an occu- 
-pancy right. It is true that in” order to prove that the lands are ryoti lands:it 
should first be shown that the village in which they are situate is an estate. But 
:that.is only: preliminary “ or incidental step`to ascertain whether ‘the lands dre ryoti 
lands, The contention on behalf of the defendants is that under section i1 of 
Madras Act (XXX of 1956) the Court has’ no option but to transfer the suit to the 
‘Tribunal once there is an issue-in the case involving the determination, as to 
whether any area is-situate in an estate, regardless of the fact- whether such issue 
‘is necessary or merely incidental to the case.. It may. be noticed that Issues 8 and 
‘9 cannot come within section 11 of the Estates.Land Act. The only issue on which 
the defendants could rely is Issue No. 7 under which it has got to be decided whether 
the suit village is an estate or not. Before’ considering the contention raised on 
‘behalf of the parties, it is sey to set out section II @) of Madras Act a 
of 1956): : ; 

ee All suits, appeals. or other proceédinz: (other than those ene before the. High Court) 
pending at the commencement of this Act before any Court or Tribunal or Settlement Officer as 

‘denfied in ‘section 2, “Clause. (13), of the Abolition Act, in which any queStion is in-issue whether a 
particular area is or was, an -estate as defined in section 3, clause (2), of the Estates Land Act, or-is - 
‘ot was an inam estate as defined in section 2, clause (7) of the Abolition Act, shall stand transferred 
to’the appropriate Tribunal constituted under. this Act for’ the determination of that question.” 
The terms of thé section are, no doubt, wide. ; But iri my view, it cannot be‘read so 

\ as to justify - a transfer of suits‘to the Tribunal i in which the determination of the 
question referred to in the section is’ only incidental to the - granting of reliefs, which 
could bé granted by. the civil ‘Court. ‘I am also of ‘opinion that there’would be 
no bar to the entertainment of the suit by the civil Court if the issue as to whether a 
particular non-ryotwari village ‘is an ‘estate < or not is snnteesay for . the: aers 
anination-of the suit. A E eee 


~— - - Fhere-is- io pronli in Ace SOO of “1956: orin the Abolition érent 
Reduction Acts, for deciding suits by the Tribunals appointed under the Act:-3Nor is 
therë: sany provision: for )re-transfer of the suits by the Tribunal to the civil Coùrt 
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after the determination of the issue to-enable the civil Court to decide the rest of 
the suit. Having regard to sections’3 and-11 of the-Act, the only- jurisdiction’ of the 
Tribunal would be to decide the question whether an -area‘is situate within-an 
estate or not.. Ifsuits for possession or money are transferred to the Tribunal, there 
is no provision in the Act to indicate as to,iwhat is to happen to them if the question 
contemplated by section 11 has been decided. The Tribunal would seem to have 
no power to decide.any consequential matters or grant relief to the parties as a 
result of its finding on, the issue entrusted to it for decision. The Legislature could 
not, therefore, have contemplated that suits for reliefs which could’be granted only 
by the civil Court, should be transferred to the Tribunal although for the purpose of 
granting those reliefs the civil Court has incidentally. to decide the issue contemplated 
by section 11. The terms of that section if liberally interpreted would entail a 
transfer of every suit in-which one of the issues relates to the determination of the 
question as to whether an area is situate in an estate or-not. But the general words 
of that section have got to be interpreted in. the light of the other provisions of the 
Act. In Maxwell on Interpretation of Statutes, roth edition, at page 18, it is stated :— 
“General words admit of indefinite extension or restriction, according to the subject to which 
they ‘relate, and the scope and object in contemplation.‘ They‘ may convey faithfully enough all 
that was intended, and yet comprise also much that was not ; or be so restricted in meaning as not 
to reach all the cases which fall within.the real intention. Even, therefore, where there is no in- 
distinctness or conflict of thought, or carelessness of expression in a Statute, there is enough in the 
‘vagueness and elasticity inherent in language _ to account for the difficulty so frequentl: found in 
ascertaining the meaning of an enactment with the degree of accuracy -necessary for determining 
whether a particular case falls within it ”. ey : 
It is well-settled’ that in order to properly interpret any statute and arrive at 
its real meaning, it is necessary to get an exact conception of the scope and object 
of the Act. What should be considered in such circumstances is stated in an old 
English case known as Heydon’s Caset, where Lord Coke laid down that to arrive 
at the real meaning of a statute it was necessary to consider (1) what'was the law 
before the Act was passed ; (2) what was the mischief or defect for which the law 
had not provided ;, (3) what remedy Parliament has appointed and (4) the reason 
for the remedy: In the Treatise on Statute Law- by Craies (1952 Edition), page 


91, it is stated :— ` , 


“ These rules are still in full force and effect with the addition that regard must now be had not 
only to the common law, but also to prior legislation and to the judicial interpretation thereof.” 


In Macmillan & Co. v. Dent 2, Fletcher Moulton, L.J., observed at page r20 : 
“ In interpreting an Act of Parliament you are entitled, and in many cases bound, to look to the 


„state of the law at the date of the passing of the Act not only the common law, but the law as it then 


stood under previous statutes in order properly to interpret the statute in question. These may be 
‘considered to form part of the surrounding circumstances under which the Legislature passed it, and 
in the case of a statute, just as in the case of every other document, you are entitled to look at the 
‘surrounding circumstances at the date of its coming into existence, though the extent to which you 
-are allowed. to use them in the construction of the document is a wholly different question.” 


Therefore, in order to properly interpret the provisions of Madras Act (XXX of 1 956) 
‘it is necessary to consider what was the state oflaw before the Act was passed, the 
‘purpose for which the Act was passed or the mischief for which the remedy provided 
by it was intended. This rule is of particular importance in the interpretation of the 
-enactment in question which specifically refers to three previous tenancy legislations 
‘in the State, namely, the Madras Estates Land Act, the Madras Estates Abolition Act 
-and the Madras Rent Reduction Act (Act XXX of 1956) was evidently intended to 
provide machinery for determination of the questions relevant for the application 
-of the Madras Rent Reduction Act (Act XXX of 1947) and the Estates Abolition 
Act (Act XXVI of 1948). In Maxwell on Interpretation of Statutes, page 20, it 
is stated: i ' : - 

“The true meaning of any passage, it is said, is to be found not merely iri the words of that 
‘passage, but in comparing it with other parts of the law, ascertaining also what where the circumstarices 


with reference to which the words were used, and what was the object appearing from those circum- 
astances which the Legislature had in view”. : ba : f 
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- One ofthe principal tenancy legislations in this State is the Estates Land Act, 
Madras ActI of1g908. That applied to Zamindari and whọle inam village which is 


defined as an estate under section 3 of the Act. 


The Madras Rent Reduction Act (Madras Act XXX of 1947), applied to all 
ryoti lands in an estate. Section 3 of the Act:gave power to the Government to 
reduce the rates of rent, to collect the rent on behalf of the landholder and pay the 
same to him. It created also a right in the ryot to pay only the reduced rate of 
rent. Questions often afose as to whether any particular village was an estate or 
not. No-machinery was provided under that Act to decide’ that dispute, so that 
the question whether a village which was notified under that Act was an estate or 
not-had to be decided by the civil Court. ° + > ; i Ho oY . 


. ‘Next came the Abolition Act, namely, Act XXVI of 1948: That provided for 
the taking over of all inam estates by the Government and converting the tenure into 
a ryotwari one and granting ryotwari pattas, to the persons specified in the:Act. 
Section g of that Act. provided a machinery to decide aş-to.wħether an estate under 
the Madras Estates Land Act was an inam estate or not. . There was, howeyer, no 
Machinery ,eithér under Act, XXVI of 1948,-or under Act XXX of 1947, to 
decide. whether ‘a village or any area was an estate within the meaning ofi Madras 
Estates Land Act.. That question:could be finally decided only by the civil Court, 
though under sectiong of Madras Act XXVI of,1948 that, question may be 
‘incidentally decided. Section 56.of that Act provided also for.the decision of certain 
disputes namely, in regard to arrears of rent and.as to’ who was a lawful ryot, by the 
Tribunals appointed „under the Act. -The remedies provided for in the enactment 
were, however, not complete. For instance under section g9- of Act XXVI, of 1948 
the Officer may decide whether an estate is an inam estate or not, but he cannot 
finally decide whether it was an estate atall. Act XXX of 1956 was, therefore, 
enacted to provide machinery for decision as to whether an area is an estate or not 
for the purpose of Act XXX of 1947 as well as for Act XXVI of 1948. d 


Section 3 of Act XXX of 1956 provided that any person interested may | make 
an application to the Tribunal constituted under the Act for a declaration that any ' 
specified area in the application is the whole or part of an estate under section 3 (2) 

-of the Madras Estates Land Act or an inam estate within-the meaning of the Aboli- 
tion Act. The two questions would respectively be relevant for the purpose of Rent 
Reduction Act and Abolition Act. Section 6.gives jurisdiction to the Tribunal to 
.decide the question. and an appeal is provided. against sucha decision under section 7. 
‘Section 10 bars the jurisdiction’ ofthe civil Court to adjudicate on any question. 
:whether any non-ryoti area‘is or is‘not an’estaté’ or in respect of any matter which 
-the Tribunal urider the Act is empowered to decide. : It is evident from the provi- 
‘sions -of the Act that the jurisdiction to decide whether ‘a_nori-ryotwari area is.an 
estate or part of an estate -was for the purposes of Act XXX of 1947 and XXVI of 
1948. “Having regard also to the fact that the Tribunals under the Act or tempora- 
ry ones created by statute for the proper working of the two enactments referred to. 
above, and that they were not intended as a substitute to the ordinary Courts of the 
land, their jurisdiction should be limited to cases where the sole question is whether 
„an area is an estate or not for the purposes of the two enactments. Section.10 should. 
not be understood as prohibiting the ordinary civil or revenue Courts or other Tri- 
bunals from deciding that question incidentally if that were necessary for the purpose- 
of exercising their jurisdiction. The provisions of section 10 would only preclude 
those Courts and Tribunals from deciding the question.so as to bind either directly 
or indirectly the authorities in,the exercise of their jurisdiction ' under- Act XXX of 
1947 and XXVI of 1948. For the purposes of these enactments the machinery pro-. 
vided under Act XXX of 1956 above would be competent to adjudicate the question. 
I am, therefore, of opinion that the provisions of Act XXX of\1956 cannot have. any- 
‘application to suits in civil Courts in respect ofrights other than:created by Act XXX. 
of 1947 and Act XXVI of 1948. There has been noabrogation of such rights, rior 
has there been any stay of proceedings in regard to the enforcement of those rights. 
by Act XXX of 1956. -" As I have dlready held, there is no means by which’ after the: 


hd 
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-decision .of the question the. Tribunal.concerned cam ré-transfer the suit to the civil. 

Court for granting reliefs in the light of the-adjudicatior made‘by the Tribunal. Hav- 
-ing regard to the history and context.under which :the Act was passed: the general 
words-in sections 10. and 11 of Act: XXX -of'.1956 should be “takén 
to apply only to those adjudications which became“ ‘necessary for: obtaining 
rights or declarations under: Act XXX of .1947: and Act XXVI of 1948. 
It is, no doubt true that in such matters it is the substance of the claim 
‘of the plaintiff that. ought to be looked into. ‘If the Court comes to the 
conclusion. that proceedings were intended only to get adjudication to enable the 
litigant to use. it for the purposes’ of Act XXX of-1947 and Act XXVI of 
1948 those proceedings should certainly be transferred tothe Tribunal. If, on the 
other hand, it comes to the conclusion that the substance of the claim is only to agitate 
an ordinary civil right in which the question. involving determination as to whether 
a particular area is an estate or not is only incidental, the Court would have no 
jurisdiction to transfer that matter and it has got to decide itself. 5 


Section 11 under which transfer of thé.present cage has been ordered is only a 
„transitory provision, that is, it would relate to only those pending proceedings which. 
ifinitiated after the Act ‘could be done under “section 3 ‘of the Act, that is, a 
proceeding at the instance ofa person interested. If, therefore, in a suit’ or appeal'a 
question as to whether an area is an irnam. éstaté or ‘not is raised by a person not in- 
‘terested, the Court would have no jurisdiction to transfer the proceedings under sec- 
„tion 11. For example in the instant case if it were found that the defendant is only 
a tenant under a terminable lease holding under the plaintiffs, he would not be ‘a. 
person who would be interested in the question whether the suit land was situate in 
‘ani estate or not, for whatever it may be, he would be liable to be -evicted on the termi- 
‘nation of the lease. The question of the land being in‘an estate will not conclude 
the matter, because the plaintiffs would be entitléd to relief even if the land is situate 
in an estate if they prove that they as owners would be entitled to the possession of the 
land. I am, therefore, of opinion that the order of the lower Court in’ transferring the 
suit merely because there is an issue like Issue 7 is not warranted. That order is, 
„therefore, set aside and the lower Court is directed to réstore the suit to its file and. 
dispose of it in accordance with the law. This Civil Revision Petition is allowed 
with cost. ; 


V.S. Petition allowed. 


IN THE HIGH. COURT. OF JUDICATURE AT MADRAS: 


Present :—Mnr. P. V. RAJAMANNAR, Chief Justice AND MR. Justice GANAPATIA 
~PIDLAI = i Ty 


The Central Bank of India, Branch office, Madras © ` .. Appellant* 


Ue 
M/S. Multanmull Misrimull Firm, G. T., Madras, by 
Partner Sammanmul] Gnanji * .. Respondent. 


Negotiable Instruments Act (XXVI of 1881), sections 10, 82 (c) and 85 (2)—Afplicability—Telegraphic 
transfer—Payment and discharge of—Nature of transaction—Duty of bank—Handing over of metal token: 
to payee—If discharges bank’s liability. , - 

Banker and customer—Interest Act (XXXII of 1939)—Wrongfil detention of interest—When ground for 
award of interest. A 

Sections 10, 82 (c) and 85 (2) of the Negotiable Instruments Act can only apply to a negotiable 
instrument, that is, to payment of an instrument which mentions an amount ayable and which falls. 
within the definition of a negotiable instrument. They cannot have any application to the case of a 
telegraphic transfer. There is no analogy between the mode of payment and discharge in the case 
of a negotiable instrument and the mode of payment and discharge in the case of a telegraphic transfer. 

.. Ouchterloni and Co. v, Midland Bank Ltd., L.R.(1928) 2 K.B..214, London Joint Stock Bank v. Macmillan 
and Arthur, L.R. (1918) A.C. 777 and Lloyds Bank v. E.B. Savery and Co., LR. (1933) A.C. 2015 
distinguished. : . a i none 7 ag S 

' Where money is paid by a person into a bank for a specific purpose and the Bank undertakes, 
in consideration of.the chargé levied; to carry'out that purpose, Barely to pay the money over to the 
individual named by the Payer of the money, the bank must duly discharge the task by paying the, 





aE ASN ; 62 offi Bele aT 2 Eo he we Bee 2 SS in one Se eS 
of Ee NO: ne 1955. ae eee bat ea eect Asadha 18b0 gae 





E 


pi 


188 ` THE MADRAS LAW JOURNAL REPORTS. ` : G {1960 


amount actually to the individual named ; until and unless this is done, the bank cannot be heard to 
say that it has discharged its liability merely by handing over a metal token to the payee. 


_ Quaere.—Whether a mere wrongful detention of money by the defendant would justify the award 
of interest to the plaintiff either under the Interest Act or under contract or according to usage, 
unless the equitable jurisdiction of the Court is involved? : 


Bengal Nagpur Railway Co., Ltd. v. Ratnaji Ramji, L.R. (1938) 2 Cal. 72, referred to. 


Appeal under clause 15 of the Letters Patent against the judgment and decree 
of the Honourable Mr. Justice Basheer Ahmed Sayeed, dated 4th March, 1955, and 
passed in C.C.C. A. No. 141 of 1951 preferred to the High Court against the decree of 
the City Civil Court, Madras, dated rath March, 1951 and made in O.S. No. 180 of 
1949. ; 

P. V. Chalapathi Rao, for Appellant. 


R. Vaidyanatha Iyer, for Respondent. 
_. The Judgment of the: Court was delivered by 


Ganapatia Pillai, J7.—This Letters Patent Appeal is directed against the judg- 
ment and decree of Basheer Ahmed Sayeed, J., which- reversed the decree of the 
‘Third Additional City Civil Judge, Madras, in O.S. No. 180 of 1949. That suit 
“was instituted by the firm called M/s. Multanmull Misrimull, carrying on business 
‘in Perumal Mudali Street, George Town, Madras, against the Central Bank of 
India, Ltd., having a branch office in China Bazaar Road, Madras, for recovery of a 
sum of Rs. 5,055-10-0 with interest from the date of the plaint under the following cir- 
cumstances. The plaintiff in the suit, the respondent before us, paid a sum of Rs. 
5,000into the China Bazaar branch of the appellant-Bank in Madras on 4th January, 
1949, for the purpose of effecting a transfer of this sum by telegram to their representa- 
‘tive in Ferozabad, one Milapchand Motaji. The appellant-Bank had a branch at 
Ferozabad. According to the case in the plaint, when Milapchand went to the 
defendant’s branch at Ferozabad on 5th January, 1949, astamped receipt, was obtained 
from him for a sum of Rs. 5,000 after he was identified and he was given a metal 
token in accordance with the practice of the Bank to enable him to receive pay- 
ment of the telegraphic transfer from the cashier of the Bank. When Milapchand 
presented this token to the cashier, the latter offered to pay him only Rs. 1,000 and 
not Rs. 5,000 which was the amount of the telegraphic transfer in hisfavour. Milap- 
chand naturally refused to receive payment of Rs. 1,000 and informed his principals, 
the plaintiffs, in Madras, In spite of demand, the defendant-Bank refused to return 
the sum of Rs. 5,000 paid by the plaintiff into the China Bazaar branch for the pur- 
pose of telegraphic transfer. 


The defendant-Bank pleaded that’on 5th January, 1949, a sum of Rs. 5,000 was 
paid to Milapchand after obtaining from him a duly stamped receipt. In paragraph 
3 of the written statement, a- further plea was taken that Milapchand was given 
jmetal token No. 5451 as soon as he executed the stamped receipt, and when Milap- 
chand’s name was called out by the-cashier of the Ferozabad’ branch, metal token 
No. 5451 was produced and the person who produced that token was paid asum of 
Rs. 5,000. In paragraph 4 of the written statement, the further plea taken is that 
the Bank had reasons to believe that Milapchand conspired with another person and 
attempted to play a fraud on the Bank, but was not successful. 


The learned City Civil Judge, without finding definitely that it was Milapchand 
~- who produced token No. 5451 and received payment of Rs. 5,000 from the cashier 
--of the Bank, held on the evidence that the cashier had paid Rs. 5,000 to some person 
* who produced token No. 5451, and this, ir his opinion, constituted a valid defence 

to the claim put forward in the plaint, and he dismissed the suit. On appeal, Basheer 
. Ahmed Sayeed, J., differed from this conclusion of the learned City Civil Judge. . 


E The learned- Judge held that the-evidence did not establish that it was not Milap- 
chand who presented token No. 5451, or that the .sum of.Rs, 5,000 was paid to 
Milapchand by the’ cashier of the Bank. He further found that the payment of 
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Rs. 5,000-by the. cashier to the person who tendered token No. 5451,.even if true, 
would not discharge the defendant-Bank from liability. 


Two questions of fact arise for-our consideration. The first is Whether it was 
Milapchand who was paid Rs. 5,000 by the cashier or whether that amount was 
paid, if at all, to any other individual. "The- second question is whether this 
sum of Rs. 5,000 was paid by: the cashier of the appellant-Bank to the person who 
tendered token No. 5451. If, on the first of these questions, the finding is in favour 
of the appellant-Bank, namely that Milapchand was paid Rs. 5,000 there will be no 
necessity to consider any question of law arising in the case.- But the learned coun- 
sel for the appellant maintained that, even if we came to the conclusion that the 
cashier paid Rs. 5,000 but this payment -was not made-to Milapchand, the liability 
of the Bank would still be discharged in this case, by reason of the fact that the pay- 
ment was made in exchange for the metal token No. 5451. 


The story of the payment made by the cashier on 5th January, 1949 has been 
elaborately discussed by both the trial Judge and Basheer Ahmed Sayeed, J.,-and it 
may not be.necessary for us to review the evidence in 'great detail except to indicate 
the salient features-of it. It is common ground that the following procedure is 
observed in the Ferozabad branch of the appellant-Bank before payment is made to 
customers who present either negotiable instruments or bills for payment or apply to 
the Bank for payment of telegraphic transfers. When the person entitled to receive 
payment presents himself before the concerned clerk, if that person is not already 
known to the Bank, he is called upon to produce an identifying witness. After 
being satisfied with the identification made by the witness, the concerned clerk draws 
up an order form, authorising payment of the money. due to the person claiming 
payment. A stamped receipt is then drawn up and it is executed by the person 
claiming payment, though no money is paid at that stage. Thereafter, the order 
for payment is sent to the officer in charge of the Bank who authorises payment. The 
order authorising payment is then received back by the clerk who prepares the neces- 
sary form which gives details of the telegraphic transfer and the name of the payee. 
This form together with the stamped receipt executed already by the payee is then for- 
warded to the cashier. At the same time, the’concerned clerk hands over to the payee 
a metal token bearing a number., The number of this metal token ig entered in the 
telegraphic transfer form forwarded to the cashier. On receiving thé telegraphic trans- 
fer form and the stamped receipt, the cashier calls out the name of the payee. The 
person called then presents the token to the cashier.. The cashier, it is said, does not 
insist upon any further identification of the person presenting the token, but merely 
satisfies himself that the token presented corresponds, to the number of the token 


given in the telegraphic transfer form and then pays out the money. The token is, 


then deposited in the box kept by the cashier and entries are made by the cashier in 
the cash scroll maintained by him showing the payment, which are then forwarded to 
the accounts branch, where entries are made in the -day-book and other hooks of 
account. There is no dispute that this was the procedure followed in the case of pays 
ment ofthe telegraphic transfer in dispute in this case. ` 


On 5th January, 1949, Milapchand was acompa by one Hastimull P. W. 6) 
and by P.W. 2 when he went to the Bank at Ferozabad to claim payment of this tele- 
graphic transfer. This Hastimull (P.W. 6) had himself.a telegraphic transfer in his 
favour from the Madras Branch of the appellant Bank for a sum of Rs. 1,000. Both he 
and Milapchand, P.W. },:presented themselves together before the Telegraphic Trans- 
fer Clerk, and it is notin dispute that both of them were identified by P.W. 2, a consti- 
tuent of the Ferozabad branch of the appellant-Bank. Both of them were given metal 
tokens. The one given to Milapchand bore No. 5451, while the other given to P.W. 
6 bore No. 5469. ‘There is divergence in the evidence as to the order in which these 
two persons were paid by the cashier! The cashier D.W. 4,.states that the T.T. 
form in favour of Milapchand came first and he called out Milapchand’s name, and 
aman appeared and ‘received payment of Rs.5,o00. Five minutes thereafter, 
the T. T. form ‘in favour of Hastimull, P.W. 6, was delivered to him, and he then 
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ċalled out Hastimull. `A person presented himself and delivered Token No. 5469. 
As this token was the one referred to in the T. T. form for Rs. 1,000 the cashier took 
out currency notes for Rs. 1,000 and gave them to the person who had delivered 
the token. . This person protested and refused to receive the moriey, saying 
that he was entitled to receive payment of Rs. 5,000. The cashier maintained that 
he had already, namely, five minutes earlier, paid the telegraphic transfer for Rs. 
5,000, and the token given by the person whom he later realised to be Milapchand 
- entitled him to receive only Rs. 1,000. Thereupon, Milapchand denied that he had 
received the earlier payment of Rs. 5,000 and insisted upon payment of Rs. 5,000 to 
him. When the cashier refused, Milapchand created an uproar. The cashier then 
‘went to the officer in charge of the Bank, D.W. 2 and reported the matter to 
him. Thereupon, D:W. 2 came to the counter of the’cashier and found a crowd ‘of 
10 or 12 persons on the other side of the counter. This officer ordered all the clerks 
and the cashier to stop all transactions and he started checking the cash with the 
cashier. He found a difference of Rs. 1,000 between the figures as disclosed by the 
books and the cash as found with the cashier. There was also an’ excess of one rupee, 
‘which, however, has nothing to do with the dispute we are concerned with in this 
appeal. To this officer, the cashier produced token No. 5469 and token No. 5451, 
which he took from the tokeri box. The other token is said to have been kept on the 
‘counter of the cashier on the top of the currency notes for Rs. 1,000 which Milapchand 
had refused to receive. The officer then searched the person of the cashier, but found 
no money on him. When he questioned Milapchand, he denied that he had been 


r 


paid Rs. 5,000 and that he had presented token No. 5469. . : 

In the token book, No. 5451 is entered first, and thereafter alone, token No. 
5469 is entered. Both the T. T. Clerk, D.W. 3, and the officer in charge, D.W. 2, 
maintained that the order for paymént for token No. 5451 was prepared and signed 
first, and a few minutes later alone, the order for payment regarding the money cover- 
ed by No. 5469 was passed and signed. Their evidence agreed. with the evidence of 
the cashier that he received the T. T. order form for No. 5451 first, and five minutes 
thereafter alone, he received the T. T. order form for Token No. 5469. In support of 

` the version given by the cashier, the evidence, of D. W. 5 was relied upon. He is 
an employee of Madhav Glass Works of Ferozabad. On 5th January, 1949, the 
proprietor of this Glass works gave this witness a bearer cheque for Rs. 1,400 which 
he took to the Ferozabad branch of the Central Bank for encashment. He went ‘to 
the clerk concerned, presented the cheque, and, after getting it translated into 
English, he took it again to the clerk and obtained in exchange a token. Thereafter, he 
went to the counter of the cashier. While he was standing there; the cashier is said 
to have called out the name of Milapchand. The evidence of this witness is that, as 
soon as this.name was called out, one man responded to the call and gave his token: 
After receiving the token, the cashier paid that man 50 currency notes of hundred- 
rupee denomination.. ‘The man took the notes and went away. Thereupon this’ 
witness enquired from the cashier when he could get payment for his-cheque. - Thé 
cashier told him that the cheque had not come yet and there was some delay. This 
‘witness thereupon got out from the ‘chabutra’ of the bank and saw the same man 
who had recéived payment.of Rs. 5,000 from the cashier a few minutes earlier hand- 
ing over some currency notes out of the notes- received from the cashier to another mans 
The man who received the notes then went away and the man who gave the notes re- 
turned into the banking hall. This witness was not able to identify either the 
man who paid thé money outside the Bank or the man who received it and went 
away. Five minutes thereafter, he got payment of the amount of his cheque. In 
the meantime, he made enquiries of.the persons standing in front of the cashier’s 
counter and learned that the man who was entitled to receive Rs. 1,000 had taken 
Rs. 5,000 paid by the-cashier and the man who was entitled to receive Rs.. 5,000 was 
not paid that amount. The evidence of this witness lacks idetails as to identity of the 
persons concerned and really doés not support-the case of the Bank , the appellant 
before us. Ifhis evidence is to be accepted, it might mean that Rs.. 5,000 paid by the 
cashier ‘was paid to:the wrong'man, naniély, Hastimull, and ‘not. to: Milapchand. 
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The learned counsel for the appellant-Bank laid'stress upon two circumstances as 
corroborating the evidence of D.W. 4, the cashier. ' The first is the entries made in the 
books of the Bank, the pay scroll, the day-book, etc.; showing that Rs. 5,000: T.T. 
was paid first and thereafter alone, the T. T. for Rs. 1,000 was -paid.' ' From this,-, 
he wants us to draw the inference that thé cashier had actually paid out Rs. 5,000 to f 
some person, whether it be Milapchand of not. `The second circumstance relied ori 
by. the learned counsel is the fact that token No. 5451 was found in the token box 
kept by the cashier while token No. .5469 was kept on the counter on the top of the 
currency notes amounting to Rs. 1,000. .We are afraid these circumstances do not 
support the case of the appellant-Bank that Rs. 5,000 was paid to Milapchand.. 
Admittedly, even though the.telegraphic transfer for Rs. 1,000 was not paid out, the 
cash book of the bank showed as though the money had been already paid out. Itis 
true that this, sum was entered that very day in the sundry deposit ledger of the 
Bank, and therefore there is no question of the Bank making a false entry in the cash 
book. For our present purpose it is sufficient to say that ‘the mere fact of an entry 
in the cash book showing the amount as paid or the order in which these two entries 
relating to Rs. 5,000 and Rs. 1,000 are made in the cash book would not carry any 
weight by itself. It may be that, according to the practice of the Bank, even though a 
telegraphic transfer is not paid actually to the payee who had taken the metal token 
from thé Bank, the Bank considers for its accounting purposes that sum as paid, ‘and 
if cash payment is not made after a metal token has been taken by the payee, the 
amount is brought over to the sundry deposit ledger. But the-point for our considera- 
tion is whether the mere entry in the cash scroll or the day book of the bank as also 
the order of entries made are sufficient to indicate payment of money to the payee 
‘ concerned, Obviously, no such inference can follow. . 


The other circumstance relating to the receipt of tokens by the cashier is equally 
inconclusive. As'was pointed out by Basheer Ahmed Sayeed, J., with whom we 
are in respectful agreement, the ordinary course of conduct of business on the part 
of the cashier would be, as soon at the currency notes are taken and counted, tọ put 
the metal token in the token box and not to keep it on the counter. In fact, the 
evidence of D.W. 4 on this point is not' corroborated by the evidence of D.W. 2. 
According to the evidence of D.W. 2, token No. 5451 was produced by the cashier 
and he could not state that token No. 5451 -alone.was-taken out from the token box 
while token No. 5469 was not deposited in the token box. Nothing, however, really 
turns upon this circumstance. : i l : “ 


One thing stands out clear from the evidence and it'is this. Milapchand was 
not paid Rs. 5,000. This inference is based upon two findings. The first is that 
it was not Milapchand who presented token, against which, if at all, ‘Rs. 5,000 was 
paid by the cashier. The second is that it was Milapchand who presented the 
second token whatever be the number of that token, and demanded payment of 
Rs. 53000. The cashier admitted in cross-examination as follows :— 


“ When the T. T. for Rs. 5,000 came to me, I called out Milapchand. A man came and presented 


token No. 5451. I made the payment, thinking that I was making payment to the person Milapchand, 
entitled under T. T. 9/3 to the sum of Rs: 5,000, who had signed on the front and reverse of the said 
T. T. Some time afterwards, I called out Hastimull. .A Marwari came.’ At that moment, my cons- 
ciousness was of having already paid Milapchand. So, I thought this man was Hastimull........ I 
learnt a few minutes thereafter that man was Milapchand when he told the Manager that he 
was Milapchand. ‘Then I realised that the person entitled under T. T. 9/3 to Rs. 5,000 had not been 
paid Rs. 5,000.” PN Da i 

< From this, it is manifest, in our opinion, that ifthe cashier paid Rs. 5,000 to 
anyone of the two -persons -concerned, either Milapchand or Hastimull he was not 
‘aware at the time of the payment of the identity of that person. But he became 
aware on the second occasion when the second token-was présented to him that the 
person presenting that token was Milapchand. If really, as is said by the cashier, 
when this second person refused: to'réceive Rs. 1,000, hë then realised, or, a few 
minutes later realised, that this person was Milapchand, it is obvious, that, at the 
time when he-made the alleged payment of Rs. 5,000 to the first person, he was 
not awaré that the person was ‘Milapchand. In fact, it‘is impossible to believe - 
‘that,‘within ‘a-périod of five minites, the-same pefson could havé successively ‘pre-- 


’ 
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sented two tokens and claimed payment twice. It is therefore clear to us that Milap- 
chand was not paid Rs. 5,000 by the cashier. Aaa oy i 

The further question whether the cashier paid out Rs. 5,000 at all to the other 
man, Hastimull, has to be determined. with reference to the case of both the parties. 
It is true that Hastimull has denied in his evidence that he received payment ‘of 
Rs. 5,000 or thatyhe presented token No. 5451. His version is that he presented 
the.token given to him and received payment of Rs. 1,000 from the cashier at'12-30: 
P.M.. When he wanted to leave the Bank, Milapchand, P.W. r, requested him to 
stay on for a few minutes, in order that both might go together after Milapchand 
had received payment. Soon after this witness, P.W. 6 was ‘paid, Milapchand,, 
according to the evidence of this ‘witness, asked the cashier whether he could get 
payment of his T. T. and the cashier asked him to wait. Some time later, Milap- 
chand approached the cashier and gave him the token, and the cashier tendered 
him only Rs. 1,000. Milapchand. refused to receive payment of this sum, saying 
that he was entitled to receive Rs. 5,000. Thereupon an uproar was created 
while P.W. 6 was still in the banking hall, and the officer in ‘charge of the Bank, 
after checking the cash available with the cashier, searched the person of this witness 
and found that he had only Rs. 1,000. 


In order to get over the evidence of these two witnesses as well as that of P.W. 2 
the Bank attempted to establish a case not pleaded in the written statement. That 
case was that there was a conspiracy between P.W. 1 and P.W. 6 to exchange tokens. 
and to draw out Rs.-10,000 from the Bank for‘ these two tokens, though the total 
amount payable for. these two tokens would be only Rs. 6,000. , Basheer Ahmed 
Sayeed, J.,has elaborately discussed the implications of this case of conspiracy between. 
P.W. 1 and.P.W. 6 and it is not really necessary for us to cover the entire ground. 
We would point out only one. circumstance, which, in our opinion, is decisive in 
regard to this matter. ‘By no stretch of imagination could: P;Ws. 1 and 6 have 
thought that, by merely exchanging tokens, they could each get Rs. 5,000 from the 
cashier. Token No. 5469 entitled the holder of that token only to payment of 
© Rs. 1,000, whoever it was that presented it. Unless P.Ws. 1 and 6 thought that 

presentation of token No. 5469 by Milapchand would enable him to get payment 
of Rs. 5,000 there could have been no object at.all in entering into any such- cons- 
piracy. Neither P.W. 1 nor P-W. 6 could count upon the stupidity of the cashier to 
` pay Rs. 5,000 on production of token No. 5469. The theory of conspiracy is there- 
fore entirely baseless. Realising this, the learned counsel for the appellant. tried to 
make out that, even though there was no conspiracy, the tokens might have been 
misplaced or exchanged as a result ofmistake. The witness, Hastimull, was paid 
Rs. 1,000, according to his case, while Milapchand was standing neably. If, as 
the cashier wants us to believe, he called out Milapchand in the first instance and 
paid Rs. 5,000 to the man who answered to that call and if that person was P.W. 6, 
we cannot believe, that Milapchand who was standing nearby would not -have 
protested. It is almost impossible to „believe that either Milapchand or Hastimult 
could have exchanged their tokens or lost them by accident and each picked up the 
other man’stoken. Weare therefore in respectful agreemént with Basheer Ahmed 
Sayeed, J., when he holds that the Bank has not shown by its evidence that“ Rs. 
5,000: was'paid either to Milapchand or.to any person who- presented token No. 
‘5451. Weare further of. opinion that token No. 5451 was not presented by 
Hastimull but was really ‘presented by Milapchand. This, finding should be 
sufficient to dispose of thé appeal. However, out of deference to the argument 
addressed to us by the learned counsel for the appellant, we would deal .with the 
question whether the possession of. token No. 5451 by the Bank implies payment 
of Rs, 5,000 to Milapchand and a discharge of the liability of the Bank in regard 
to this transaction. i 5 
The argument was propounded.thus.- The Bank was not under a duty to make 

a second identification after: Milapchand had been identified’ before the T. T. 
Clerk by P.W. 2. The issue of a token to Milapchand in exchange for the stamped 
receipt executed by him would tantamount to the issue of a bearer cheque to him. 
Consequently, any person who presented the token to the cashier would be entitled 
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to receive payment, just as a payment is. made in the case of a bearer cheque. and 
the receipt of the token by the Cashier would amount to full discharge of the liability 
of the Banker. It was further said that at the time when Milapchand received the 
token from the T. T. Clerk, he must be deemed* to have entered into a contract with 
the Bank, under which he agreed that paymeht to anyone who presented the token 
would discharge the Bank from liability. In support of this argument, the learned 
counsel referred to the provisions of sections 10, 82 (e) and 85 (2) of the Negotiable 
Instruments Act. Section ro defines ‘‘ payment in due course”. Section 82 (c) 
indicates the mode in which discharge from liability is obtained by a Bank by pay- 
ment of a bearer cheque. It ‘provides that payment in due course of the amount ` 
due on the bearer cheque would absolve the Bank from all liability on the instru- 
ment. Similarly, section 85 (2) provides for discharge by payment in due course 
in the case of a cheque originally expressed to be payable to bearer, but endorsed 
in such a manner as to restrict or exclude further negotiation. In our opinion, the 
principle underlying these provisions can only apply to negotiable instruments. 
The payment made by the defendant-Bank,. according to its case, to Milapchand 
was not a payment due on negotiable instrument. Section 10 speaks of payment 
in accordance with the apparent tenor of the instrument in good faith and without 
negligence. It further speaks of the payment to any person in possession of an 
instrument under circumstances which do not afford reasonable ground for believing 
that he is not entitled to receive payment of the amount therein mentioned. It will 
be obvious that all these provisions can only apply to payment of an instrument 
which mentions an amount payable and which certainly falls under the definition 
of a negotiable instrument. We are unable to see what analogy there can be bet- 
ween the mode of payment and discharge in the case of such negotiable instruments 
and the mode of payment and discharge in the case ofa telegraphic transfer. 


The learned counsel for the appellant invited our attention to the decision in 
Ouchterloni & Co. v. Midland Bank, Ltd.1 ; Lloyds Bank v. E. B. Savery & Co.® and 
London Joint Stock Bank v. Macmillan‘ and Arthur to indicate that payment, made in 
the usual course of business by a bank without any negligence or without notice 
of any circumstances arousing suspicion that the person demanding payment was 
not the real payee would be sufficient answer to a claim upon the bill or the negoti- 
able instrument concerned. All these decisions relate to case of paymentsof bills of 
exchange or cheques or other negotiable instruments, and cannot, in our opinion, 
apply to payment of a telegraphic transfer to the payee indicated in the order for 
transfer. In this view, it is unnecessary to examine these decisions to find out if 
the defence taken by the defendant-Bank is an answer to the claim made in the 
plaint. . : 

Some argument was addressed to us on the question that the claim made in the 
plaint involved fraudulent conduct on the part’of the defendarit-Bank, and, conse- 
quently, the plaintiff should fail,-since, it was said, the plaintiff had not succeeded 
in establishing any fraud on the part of the officers of the defendant-Bank. This 
argument is’ really’ based upon a misconception of the averments in the plaint. 
It is true that the word ‘ fraud ’ occurs in paragraphs 5 and g of the ' plaint. In 
paragraph 5, the allegation made is that the defendant’s branch office falsely and 
fraudulently informed Milapchand that only a sum of Rs. 1,000 was payable to him 
and not more. , In paragraph 9g, the allegation is that, in the circumstances set out 
in the plaint, namely, by reason of the defendant’s failure and fraudulent omission. . 
to pay in terms of the trust accepted by them at their Ferozabad office to the plain- 
tiff’s representative, there was a failure of consideration and of the object of the 
entrustment.. From this, it could not be spelled out that the cause of action for the 
plaintiff was based upon any fraud practised by the defendant-Bank or upon any 
trust which was created by the transaction of the telegraphic transfer. The trans- 
action was one in the ordinary course of the banking business- in -which money is 

1. L.R. (1928) 2 K.B. 294. ` e LR. (1918) A.C. 777. 
2. LR. fen A.C. pegs 3 Ea (1918) ue 
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accepted by the bank from the plaintiff for the specific purpose of paying it over 
to a named individual in another place. It should not be understood that we are 
deciding the case either on the basis of a fraud practised by the defendant-Bank or 
onthe basis of a trust created by the transaction of telegraphic transfer. Indeed 
the transaction did not convert the Bank into a trustee for the plaintiff. This is a 
simple case where money had been paid by a person into a bank for a specific purpose, 
and the Bank had undertaken, in consideration of the charge. levied, to carry out 
that purpose. The purpose was to pay it over to the individual named by the 
payer. Until and unless this task undertaken by the Bank was discharged, it cannot 
be heard to say that it was discharged from liability merely by the handing over of 
a metal token to the payee. It is true that the system of giving metal tokens to 
payees is a device adopted by the appellant-Bank and also by some other banks for the 
purpose of enabling payment to be made to the person entitled to it. There is no 
more virtue in this system than any other system adopted by the Bank for payment 
of cash to persons holding a claim for payment based upon a telegraphic transfer. 
It should not be understood that we are deciding this case with reference to a pay- 
ment made in due course on a negotiable instrument presented to a bank by a 
holder. It should also be distinctly understood that we are not deciding this case 
on the basis of any responsibility of the appellant-Bank as an agent of the plaintiff. 
This latter case was not pleaded in the written statement, and, though one of the 
grounds of appeal before us mentions this point, the learned counsel for the appellant 
did not address any arguments to us on this question. 


Only one further question remains to be noticed. The learned counsel for the 
appellant took exception to the decree granted by Basheer Ahmed Sayeed, J., 
which included a sum of Rs. 55-10-0 forinterest accrued before the date of the plaint. 
He maintained that interest was not payable in this case either under the Interest 
Act or under the contract or according to usage. The learned counsel for the appel- 
lant cited the Privy Council decision in Bengal Nagpur Railway Co., Lid. v. Ratnajt 
Ramji? for the contention that mere wrognful detention of money by the defendant 
could not justify the award of interest unless the equitable jurisdiction of the Court 
was invoked. It is unnecessary for us to consider this question since the learned 
counsel for the respondent agrees that this claim for interest for a period prior to the 
date of plaint may be disallowed. : 


In the result, the appeal is dismissed, but the decree granted by Basheer Ahmed 
Sayeed, J., would be modified by disallowing the sum of Rs. 55-10-0 included in the 
plaint amount for interest due up to the date of the plaint. In other respects, that 
‘decree is confirmed. The costs of this appeal will be paid by the appellant. 


P.R.N. i ———— Appeal dismissed: Decree slightly modified > 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE RAMACHANDRA IYER. 


N. Periaswami and others ` .. Petitioners* 
g v. : 
Naduviduthi Muthiah Chettiar .. Respondent. 


Madras Cultivating Tenants Protection Act (XXV of 1955), sections 3 (3) and 3 (4) (by Deposit” — 
“© Sum *?—Meaning of —Power of Revenue Divisional Officer to direct payment or deposit of rent in kind—Conduct 
-of tenant in failing to pay rent—Relevancy—Discretion of Revenue Divisional Officer to refuse time for depositing 
rent and to order eviction on ground of want of bona fides on part of tenant—Madras Act XXIV of 1956, section 13 
—Scope—If nullifies Act XXV of 1955. 


A Revenue Divisional Officer, acting under section 3 (4) (b) of the Madras Cultivating Tenants 
Protection Act, can only direct a deposit of the rent in terms of its money equivalent and not in kind. 
Section 3 (4) (6) does not enable the Revenue Divisional Officer to direct the payment of rent in kind 
-to the landlord. But it is open to the Revenue Divisional Officer to take into consideration the con- 
duct of the tenant while exercising his discretion under section 3 (4) (b) to give him time for depositing 





1. LLR, (1938) 2 Cal. 72:L.R. 65 I.A. 66.: (1938) 1 M.L.J. 640 (P.C.). 
_ *G.R.P. Nos. 1508 to 1519 of 1958. f a i goth October, 1958, 
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the rent. The discretion given to the officer undér section, 3 (4) (b) ‘to grant time to the cultivating 
tenant to deposit, the arrears of rent would include.a power to refuse to grant any. time and pass. an 
order for eviction without giving the defaulter any-opportunity to deposit the arrears of rent. ` 


Where the Revenue. Divisional Officer. finds that the conduct of the tenant in refusing to pay the 
rent in kind to the landlord is not bona fide,, he can refuse to grant him time-for depositing the rent 
and can direct eviction. But if he decides ta grant the tenant time to “deposit the arrears “of rent, 
such deposit-can only be in terms of money. 


Lakshmanan v. Sambandam Pillai, (1958) 1 M. LJ. 26, relied ¢ on, 
~ -Kishtappa Chettiar v. Lakshmi- Ammal, (1923) 44 M.L.J. 431, distinguished. 


What-is contemplated under. section 3 (3) (b), is ‘only a deposit of a “ sum ”, which | means a 
quantity or amount of money. In the context, what is ‘meant. is only a sum of money, and not te 
aggregate of.the paddy rent as well as the costs decreed. : 


. Section 13 of the Madras Cultivating Tenants (Fair Rent). Ack. 1956, does not iare the effect 
of nullifying the provisions of section 3 of Madras Act, XXV of 1955, especially when there is no pro- 
vision in the Fair Rent Act for enforcing the orders made thereunder. 


Petitions under section 6-B of Act XXV of 1955 .as amended by Act XIV of 
1956 and section 115 of Civil Procedure Code praying the High Court to revise the 


Orders of the-Revenue Divisiorial Officer, Tirunelveli, dated. ou July, 1958 end 
passed in M.C.T.P.A. ‘Nos. 13 to 24 of 1958 ‘respectively. 


S. Mohan Kumaramangalam and K. V. Sankaran, for Petitioners. 


R. Gopalaswami Aiyangar, Messrs. Row and, Reddy and R. Jagannathan, for Res- 
pondent. 


_ The Court delivered the following © 


JUDGMENT. —These Revision Petitions are filed by the various ` tenants of the 
respondent, arid they raise a question under section 3 (4) (6) of the Madras Cultiva- 
ting Tenants’ Protection Act, XXV- of 1955. 


- The petitioner in each of these Civil Revision Petitions took,on lease certain 
lands for agricultural purposes from the respondent. The Revenue Court at Tiru- 
nelveli had fixed a fair rent in respect of Pishanam harvest of 1958. Under the 
order of the Revenue Court rent was payable in kind and not in cash. C.R.P. 
No. 1 1508 of 1958 may be taken as typical of the other Civil Revision Petitions. 


In respect of the lands leased out to the petitioner in (C.R.P. No. 
1508/58) the, Revenue Court fixed on 5th March, 1958, for the Pishanam harvest, 
1958 arent of 12 kottahs, 4 marakkals and -2 padis of paddy, together with 18 
bundles of hay. Under the terms of the lease deed executed by the tenant in 
favour of the landlord, the former undertook to inform the lessor as soon as the 
crops were ready for harvest and: harvest ‘the same after getting his orders. It was 
also agreed that the -paddy agreed to be delivered as rent should be given to the 
lessor at the thrashing floor. Alleging that the tenants harvested . the. crops with- 
out informing the landlord, and that the rent were in arrears, the latter filed the 
applications out of which the above Civil Revision Petitions arise before the 
Revenue Divisional Officer, Tirunelveli, for eviction of. the tenants under section 3 
{4) of Act XXV of 1955. . 


The tenants contested the applications; stating that they had-informed the 
Jandlord of the impending harvest a few days prior thereto, and that as they had 
yet time to pay the rent, the applications for eviction were premature.’ They also 
pleaded that they had deposited the proceeds of the rent in Court under section 3 (3) 
of the Act, and offered to pay any further sums that may be’ found due from them. 
"Fhe applications for eviction were filed ‘on 3rd April; 1958. Oñ 22nd April, 1958; 

“the fenants deposited certain sums of money. representing the rent payable by them, 
purporting to do the same'under section 3 (3) of the Act. For instance the petitioner 
in‘C.R.P. No. 1568 of 1958 deposited a sum of Rs. 433°83 nP. as representing the 
price of paddy of 12 kottahs, 4 marakkals and 2 padis and 18 bundles of hay, 
Applications were also filed under. the. aforesaid .section for receiving the deposits, 
Both sets of applications, namely, the-application for eviction ‘at the instance of th 
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lessor, and the applications for deposits under section 3 (3) of the Act, were heard. 
together and disposed of by the Revenue Divisional Officer. In the applications. 
for eviction, the Revenue Divisional Officer held that the tenants had failed to- 
prove that they had intimated the landlord about the harvest, and also failed to make: 
out that the applications for eviction were premature. The finding on this aspect 
of this case by the Revenue Divisional Officer is not, however, very clear. He also. 
held that the tenants were in arrears, and directed each of the tenants to pay the: 
landlord rent in kind as fixed by the Rent Court in respect of the lands demised to- 
the respective tenants within two months from the date of the order, failing which 
an order for eviction was to follow. In the proceedings, out of which C.R.P. No.. 
1508 arises, he directed the petitiofer herein to pay the respondent-landlord the- 
arrears in kind as per fair rent fixed, that is 12 kottahs, 4 marakkals and 2 padis,. 
within two months from the date of the order, failing which he was to be evicted. 


C.R.P. Nos. 1508 to 1519 of 1958 have been filed by the various tenants against 
the orders aforesaid. The Revenue Divisional Officer also passed an order re-- 
jecting the applications under sectjon 3 (3) of the Act in view of his findings in the 
applications for eviction. He directed the respondents-tenants to pay the lessor: 
the arrears of rent in kind as per the fair rent fixed and also gave a direction that the 
amount deposited by the respective tenants would be refunded to thém on appli-- 
cation, C.R.P. Nos. 1682 to 1693 of 1958 have been filed by the tenants against: 
the orders under, section 3 (3) (a) of the Act. 


Mr. Mohan Kumaramangalam, the learned advocate for the petitioners, con-- 
tends that the orders of the lower Court are without jurisdiction and are otherwise 
unjust. He reiterateda contention urged in the lower Court on behalf of the tenants,. 
namely, that they had given notice of the impending harvest in accordance with the 
terms of the lease deed, and that it was entirely due to the default of the latter that. 
the paddy could not be delivered over in kind on the thrashing floor, as required. 
by the provisions of the Fair Rent Act (XXIV of 1956). 


The learned advocate then contended that the deposits were validly made 
under section 3 (3) of thé Act within the time contemplated under that provision. 
of law, and that in any event the Revenue Court had no jurisdiction to call upon 
the tenants to pay the rent in kind under section 3 (4) of the Act. . 


It is admitted that both under the terms of the lease deed, as well as the order- 
of the Rent Court fixing the fair rent, the rent was payable in kind. Section 5 (1) 
of The Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956),. 
states: 

“The fair rent in respect of any land may be paid either in cash or in kind or partly in cash 
and partly in kind, in accordance with the terms of the contract between the landowner and the 
cultivating tenant; in the absence of such a coniract, the fair rent may be paid at the option of” 
the cultivating tenant in any one of the above ways’’. 
The third proviso to the section states thus : 


“Provided further that where the crop raised is paddy, the landowner shall have the right to 
insist that the rent shall be paid in kind’’. 


~y 


Under section 9, either party to a lease can apply to the Rent Court for the 
fixing of a fair rent or for deciding any dispute arising under the Act, and the de-- 
cision of the Rent Court, subject to any appeal or revision, shall be final. It is not. 
now contested that under the order of the Rent Court the obligation of the tenant 
is to pay the rent in kind, and that he could not discharge his liability thereunder: 
by payment in cash. Unfortunately, however, neither the Fair Rent Act, Act XXIV 
of 1956, nor Act XXV of 1955, provide a machinery for enforcing that obligation 
of the tenant. It is contended by Mr. Mohan Kumaramangalam that even though 
the tenant may commit a default in the payment of rent in kind, he ‘has got a right - 
under the provisions of Act XXIV of 1956 to deposit its cash equivalent. He 
referred in this connection to the provisions of section 3 (3) of Act XXV of 1955. 
Section 3 (3) of the Act.runs thus : a 

‘(a)- A cultivating tenant may deposit in Court the rent or, if'the rent be payable in kind,. 
jt market value on the date of deposit, to the account of the landlord— 


oe 
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(i) in the case of rent accrued due subsequent tothe 31st Match, 1954, within a month after 
ithe commencement of this Act-: ,- Pe nae Eog See A A ‘ ae 
- _ + (ii) in the case of rent accrued due after the commencement of this Act; within a month ` 
-after the date on which the rent accrued due,  -, g a ade y a SO 
- (b) The Court shall cause notice of the deposit to be, issued to the landlord and determine, 

. after a summary enquiry, whether the amount deposited represents the correct amount of rent due 

-from.the cultivating tenant. If the Court finds that any further sum is due, it shall allow the ‘culti- 
vating tenant such time as it may consider just and reasonable having regard to the relative circum- 
‘stances of the landlord and the cultivating tenant for depositing such further sum inclusive of such 
costs as the Court may allow. If the Court adjudges that no further sum is due, or if the cultivating 
tenant deposits within the time allowed such further sum as is ordered by the Court, the cultivating 
tenant shall-be deemed to have paid the rent within the period specified in the last foregoing sub- 
section. If, having to, deposit a further sum, the cultivating tenant fails to do so within the time 
allowed by the Court, the landlord may evict the cultivating tenant as provided in sub-section (4). 


(c). The expression ‘ Court’ in this sub-section means the Court which passed the decree or 
-order for eviction or, where there is no such decree or order, the Revenue Divisional Officer.” 


It is clear from the provisions of the sub-section that a tenant could deposit in 
Court the market value of the rent payable in kimd calculated: according to the value 
on the date of the deposit. Rules have been framed under‘section 7 (1) of the Act. 
They are consistent only with the contention advanced on behalf of the petitioners , 
namely, that the deposit contemplated, by the section is a deposit in cash. 


_ It is contended on behalf of the respondent-landowner that although a tenant 
may deposit the value of the.rent in cash in an application under section 3 (3) (a) 
of the Act, the Revenue Divisional Officer has power to insist upon the rent being 
paid in kind if he thinks it proper in any given case. _ Reference was made in this 
connection to the provisions of section 13 of the Fair Rent Act (Act XXIV of 1956), 
for the contention that all provisions in any other enactment contrary to the pro- 


visions of the Fair Rent Act -were invalid, and that therefore the- provisions of the 
Fair Rent Act should be strictly complied with. I am unable to agreé ‘with the 
contention that section 13 could have the effect of nullifying the provisions of sec- ; 
tion 3 of Act XXV of 1955, especially when there is no, provision in the Fair Rent 
Act for enforcing the orders thereunder. Default in the payment of the fair rent 
fixed could only be treated as a default by the tenant and the provisions of Act 
XXV of 1955 would apply. 


Mr. R. Gopalaswamy Iyengar; the learned advocate for the respondent, then 
contended that section 3 (4) (b) of the Act is:consistent-with a power existing. in 
the Revenue Divisional Officer to direct the payment-of the rent in kind. Section 3 
(4) (b) ef the Act runs thus :— : vo: 


` “On receipt of such application, the Revenue Divisional Officer shall, after giving a reasonable 
‘opportunity to the landlord and the cultivating tenant to make their representations, hold a summary 
enquiry into the matter and pass an order either allowing the application or dismissingit and in a 
-case falling under clause (a) of sub-section (2) in which the tenant had not availed of the provisions 
‘contained in sub-section (3), the Revenue Divisional Officer may. allow the cultivating tenant such 
time as he considers just and reasonable having regard to the relative circumstances of the landlord 
and the cultivating tenant for depositing the arrears of rent payable under this Act inclusive of such 
costs as he may direct. If the cultivating tenant deposits the sum as directed, he shall be deemed to 
have paid the rent under. sub-section (3) (6). If the cultivating tenant fails to deposit the sum ag 
directed, the Revenue Divisional Officer shall pass an order for eviction.” - . 


It is stated that although the section contemplates only a deposit of a sum, the 
word sum should be-imterpreted to mean a deposit of paddy rent as such, as that 
interpretation’ would have the merit .of giving full effect to the contract between 
the parties and the provisions of the Fair Rent Act .of 1956. 


4 


'-In the present case the Revenue Divisional Officer has directed the tenant, to 
pay rent in kind to the landowner within two months’of the date ofthe order. In 
Lakshmanan v. Sambandam Pillai’, Subramanyam, J., held that the word’ ‘ deposit ? 
in section 3 '(4) (6) ‘of the Act does not contemplate a payment of rent to the land- 
‘owner directly'by the'tenant, but that. the deposit should be made only in the Court. 
The learned Judge lias held that-the Legislature deliberately used the word ‘deposit? 





13. (1958): 1 M.L.J7 26. + 
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in _ preference to the expression ‘ pay to the landlord or tender.to the landlord’ s 
as to avoid any further enquiries as to the alleged tenders or payments. It is, there- 
fore, clear-that what is. contemplated under section:3.(4) .(b)-is the deposit of the rent 
in Court and the direction to pay the rent to-the landowner-would not be valid. 


-Learned Counsel fof the respondent then contended that the Revenue Divisional 
f Officer acting under section 3, (4) (b) of Act XXV. of 1955 could validly. direct. the 
deposit of. grain rent in Court as the words ‘deposit? would. include a case of storing 
üp or keeping a moveable property like paddy... He - referred to the decision in 
Kishtappa Chettiar v. Eakshmi Ammal’, for the view that where'one man’s property 
was handed by “that man to another, the latter became a depository. Ifthe. pro~ 
visions of the section used the word ‘ deposit.’ alone; it might be there is some force 
in the contention of the learned advocate for the respondent. But‘ what thé section 
says is that time may be allowed to the cultivating tenant for dépositing the arrears 
of rent payable under this Act inclusive of such‘-costs as he may direct, ‘and if the 
cultivating tenant deposits the sum as directed he shall be deemed to have: paid the 
tentas, ünder section 3 (3) (b), ang if the ‘cultivating tenant fails, to deposit ;the same 
as directed, the. Revenue Divisional Officer shall pass:an, order: for, eviction, What 
is, “therefore, contemplated i is, deposit ‘of a sum. , The. word ;‘sum’.,has -been defined 
in the Shorter Oxford Dictionary as ‘a quantity « or amount, ofmoney’. It i is, -how- 
ever, contended that the word ‘sum’ may imply“ a sum “total of the costs.and the 
arrears of rent, and-it would: be taken ‘as meaning a total amotint' or quantity. aggre- 
gate or the whole; ‘I am‘6f opinion that in ‘the context what is meant is only’a sum 
of money, and not.aggregate!of the paddy rent-as well as thé'costs decreed: ‘Deposits 
` in Courts, whether Civil of Revenue, ‘are credited in‘ the Government accounts.” ‘It 
"is well known ‘that Government accounts are kept on a cash basis.’ "There is no 
provision: for receiving goods as’ deposits. Indéed having regard to the’ number 
of applications. that would be éntertained by the -Revenue Divisional Officer’ under 
Act XXV of 1955, ‘thete would be very little warehousing accommodation available 
in. Courts for keeping darge ‘stocks of paddy and protecting them. From the pro- 
visions. of section 3:(3) (b) which provided for a deposit of rent by the tenant before 
default occurred one can reasonably assume a the Legislature: only- intended in a 
case of payment after 'default under section 3 (4) (b) a deposit: of money, and. not 
of paddy. It is contended that while the rule-making authority has prescribed rules. 
for deposits under-sectioh 3 (3).(d), there is no similar. provisions for deposit under - 
section 3 (4) (b), and that. therefore,.itiwas possible to insist upon the deposit of 
rent in kind in Court. I:cannot:agree with the contention. There was a necessity 
-fór the rule in the case of deposit under section 3 (3) (b) as there was no previous 
proceeding pending in a Court and the proceedings contemplated in that section 
have to be initiated only on such deposit. But in the case under section 3 (4) (b) 
the deposit is occasioned by the order of Court and there are provisions under the 
existing law as to how such deposits are to be made, and there is therefore no 
necessity for any rules being framed jn that regard. * I am, therefore, ‘of opinion 
that a Revenue Divisional Officer acting under section 3 (4) (b) could only direct 
a deposit of the rent in terms of its money equivalent and not inkind: .It may be 
that the tenant may in particular cases deposit'less by saying that the market rate , 
was less than what it actually was. Power is given to the Revene Divisional Officer 
under the section to-adjudicate the sufficiency of the deposit. ‘It i is no doubt true 
that the effect of this interpretation of section 3.(4) (b) would not enable the carrying 
out the wholesome provisions of section 5 of the Fair Rent Act of:1956. Even-apart 
from that provision stiuplations for. payment of rent in kind are of utmost’ value to 
the, landowner. Produce thus received are generally utilised for consumption by 
thie’ landowner’s family. This “would “be more so in the case `of. owners of small 
holdings, who fnay not have means to purchase paddy at market rate. ` It would 
be'no satisfaction or even justice: to the landowner, be he rich or poor, to be told,that 
he could ‘not. Enjoy | “the produce of his, own land: at, ‘the whim and‘ caprice of a tenant 
whiorn he wet into iPOsFession. _ Monies deposited: by tenant, as; equivalent to grain. 
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rent could not always .be its substitute and in. many cases it may hit the poor 
landowners hard if they were to takethat’ money and _ purchase rice 
therefrom, perhaps at prices different from that at which they were paid or of 
quality different from that grown on their lands. In a-!-case where the 
obligation of the tenant under his contract, or under.the provisions of the Fair Rent 
Act, -was to pay the rent in, kind to’ the landowner, he, by his committing a default 
by not paying in kind, would get an advantage by resorting to the provisions of sec- 
tions 3 (3)-and'3 (4) (b). ‘These difficulties, however, cannot enable a Court to 
construe the provisions of the section as authorising a deposit of rent in kind. That 
is a matter for the Legislature to rectify. I am of opinion that section.3 (4)-.(8), as 


it stands, could not enable the Revenue Divisional Officer to direct the payment of , 


rent in kind to the landlord. ; ne a e aN MESE” 
But at the same time, I am of opinion ‘that it would be open to the, Revenue 
Divisional Officer to take the conduct of the tenant into consideration while exer- 
cising his discretion under section. 3 (4) (b).of the Act to give him time.for depositing 
the rent. Under section 3.(4) (b) the Revenue Digisional Officer has got a discretion 
to allow the cultivating -tenants tiine to deposit’ the arrears of rent, ‘This’ provision, 
in my opinion, would incliide'a power to refuse to grant any time and pass an order 
for eviction without giving the defaulter an opportunity 'to'deposit the arrears of rént. 
Ina case where‘the Revenue Divisional Officer finds that the-conduct of the tenant 
in refusing to pay the rent'in kind is not bona „fide, he could refuse to grant him time 
for deposit of ‘the rent and’direct an éviction. But ‘if he- decides. to ‘grant the 
tenant time to deposit the 
money. - Spo 


g 


1 actor 


_ I am, therefore, of opinion that the orders of the lower Court directing the pay- 
ment of rent in kind cannot be supported. They are set aside. The applications 
are remanded to the lower Court for-disposal as-to whether the tenants are entitled 
to get any indulgence by way of being enabled to deposit the arrears of rent and 
costs. No order as to costs. ` 7 NEN ah eer i 

E fee a : Petitions allowed: Orders set 
PRN. aside and applications remanded. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


Present :—Mr. P. V. RaJAMANNAR, Chief Justice AND MR. JUSTICE GANA- 
PATIA PILLAI.’ i ; e 


e 


R. T. Perumal `.. Appellant* 
v. = , 
` John Deavin and another ee Respondents. 


Arbitration Act (X of 1940), section 16 and Companies Act (VII of 1913), section 208-C (3)—Scope— 
Determination of dissentient member’s interest in the company by arbitration—Appeal against decree made in the 
revised award—Validity of the order of remittal—Lf can be questioned—Ifcan be a ground for setting aside award. 


The Court’ has power to remit an award only on-one of the grounds specified in Section 16 of the 
Arbitration Act and under no other ground. If therefore the Court remitted an award on any ground 
other than those specified in that section such an order would be without jurisdiction. One of the 
grounds on which a revised award can be sought to be set aside is that it was the result of an 
invalid order of remittal. fay raat i i ai 


" The basis of the first award was totally wrong in law, namely, the determination of the price of 
dissentient members’ interèst ‘under section 208-C (3) of the Companies’ Act, 1913, by dividing the 
estimated market-value. of.the:net assets of. the :company-by the number of ordinary shares.- The 
order of remittal, was’ valid and proper., Boning PO aN Be Bes ade EA ae i 


` Under section 208-C -(3) ʻof-the' Companies Act what- the-arbitrator ‘has to détermine is the 

price at.which the interest of the disséntient members should be purchased by the liquidator. The 
. * O.SsAppeals Nos. ix1 of .1958-and 42 òfirg58 oet 2 e te EDn 24th December, 1958. 

vis de ager ate ote appa, oC sont pa paka ra” Oh (8rd Pausa~—Saka 1880.) i 


arrears of rent, such deposit could be only in terms òf , 


‘ 
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Price assumes‘a’sale at least-notionally.. The! market may be hypothetical. ` In fixing the pricé'of ‘the 
dissentient members” interest the arbitrator certainly will have to take into account the assets of the 


‘company and its liabilities but he will have to take into account several other factors as well, 


tee 


hots Case-law- discussed. - Se § 2 PERE PaE 0 Pi R 
`- On appeal from the Judgment and Order of the Honourable,, Mr. Justice 
‘Balakrishna Ayyar, dated 15th October, 1957 and 2st November, 1957 and made in 
‘the -exercise of the Ordinary Original Civil Jurisdiction’ of the- High. Court in 
©.P, Nos, 275 of 1956 and 330 of 1956. 7 et 
a R. Gopalaswami :Ayyangar, K. M. Venkatavaradachari “and TR. Srinivasa Ayyar, 
for Appellant’ ©). v KIS f : : E Ses 
O. T. G. Nambiyar for Messrs. King & Partridge and P. S. Chandrasekhara Ayar, 
for Respondents: ” eee eee ee ee ft ey ies 


The Ju roe 
-` Rajamannar, C.F.—R. T. Perumal the appellant in O.S.A. No-'11 of. 1958 and 
D: R. Mahajan the appellant in O.S. A. No. 42 of 1958 are’ two shareholders iná 
limited company ‘called the . Nilgiri Neergundi Estates Company, . Limited, 
hereinafter called the Neergundi Company which was incorporated on 22nd July, 
1957 with a paid up capital of Rs. 3,67,076 consisting of 2000, 7. per cent. preference 
Shares of Rs. 75 each, and 1,08,538 ordinary shares of Rs. 2 each. The main object. 
of the company was growing and selling of teà and coffee. ‘The company. owned 
about 1447.62 acres of land out of which about 619 acres comprised coffee plantations. 
and about 341 acres tea plantations. The company had no factory of its own 
in which the green tea leaf grown on its estate could be processed into marketable, 
tea.- The company used to sell its tea leaves to a neighbouring company called Kil 
Kotagiri Tea and- Coffee Estates Company, Limited, which. will hereinafter be re- 
ferred to as Kil Kotagiri Company. “Perumal held-14,900 ordinary shares and 
Mahajan held ‘5,900 ordinary shares in the company onthe material’ date. On 3rst , 
oe ‘1955, the Neergundi Company passed a special resolution which ran as 
ollows<— 2 -° to W estes 7 


neint of the:Gourt was delivered by ma een, a TAR ae am ae 
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1. That the company be wound up vôõlūntarily. 


2. That it is expedient that the bušiness of the company should pursuant.to section 208-C of 

Companies Act, 1913, be transferred to The Kil Kotagiri Tea and Coffee Estates 
‘Company, Limited, upon the terms and subject to the conditions contained- in‘the-draft agreement 
‘expressed to be miade between the company and its Liquidators of the one part and the said. Kil 
Kotagiri Tea and Coffee Estates Company Limited of the other part, which draft is verified by 
the signature of Lionel Aldred, a Director of the Company. ` . 


eee DSS 


3. That Messrs. John Deavin, Norman Blenkinsop and John Ashton of Messrs. Fraser & Ross, 
“Madras, be appointed Liquidators of the company'with joint and several powers for the purposes 
-of such winding-up.at a remuneration of Rupees two thousand and that they be authorised to exercise 
all or any of the powers given to a Liquidator by clauses (d), (e) and (4) of section 179 of the Indian 
‘Companies Act, 1913. z ee Toa 


That the Liquidators be and are hereby expressly authorised to exėcute the said agreement 
and to take all such steps and to do all such things as they may deem necessary or expedient to 
completè the transfer of the business of the company upon the terms contained in the said agreement.’? 


__ In pursuance of the said resolution an agreement of sale and purchase, 
dated 1st October, 1955, was entered into between the Neergundi Company and 
the Kil Kotagiri Company. The consideration for the-sale and transfer was the 
allotment by the purchasing company, that is, the Kil Kotagiri. Company. to every 
member of the’selling-company, that is, the Neergundi Company one ordinary share 
of Rs. 2 each in purchasing company credited as fully paid up for or in respect of 
‘every two fully paid ordinary shares in the selling company and a cash payment of 
Rs: 3,75,000 ‘plus asum equal: to all cash in hand and at the bank at the date -of 
completion.- -It-was-provided that the- purchasing-company should -pay ~the-selling 
company for. all consumable stores belonging !to the latter and. that’ the coffee crop 
for seasons-1954~55 be delivered to the agents of the Indian Coffee Board and all out 
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standing book. debts to the selling company. On 3rd September, 1955, both the 
appellants before us sent notices to the Liquidators appointed by the-resolution under 
section 208-C of the Indian Companies Act, 1913, requiring them to purchase their 
interests as provided in that section. The Liquidators offered to pay to the appel- 
lants at Rs. ro per share for the shares held by them but the appellants refused the 
-offer. Mr. Perumal wanted Rs. 20 per share while Mr. Mahajan wanted Rs. 24-8-0 
“per share. The Liquidator did not agree. After some correspondence eventually 
the two appellants before us filed two applications on the Original Side of this Court, 
Applications Nos. 3254 and 3562 of 1955 inter alia praying that this Court may be 
“pleased to fix the value of the shares belonging to the two appellants and standing 
in their names under the provisions of section 208-C (3) of the Indian Companies 
Act suo motu or by arbitration. On these two.applications Balakrishna Iyer, J., 
passed an order on 6th January, 1956, appointing Sri P.S. Chandraséekhara Iyer, retired 
District Judge and advocate as the sole Arbitrator for determining the price to be paid 
for 5,900 and 14,900 shares held by D. R. Mahajan and R. T. Perumal respectively 
in the company. In accordance with this order Sri P. S. Chandrasekhara Iyer 
after an elaborate enquiry passed his award on 17th June, 1956. In and by that 
award he fixed the amount payable as the price of the shares held by Mahajan at 
Rs. 1,11,731-4-0 and the amount payable for the shares held by Perumal at 
Rs. 2,82,168-12-0, It may be stated briefly that he arrived at the value of Rs. 18-15-0 
per share by.first. valuing the gross assets of the company and subtracting therefrom 
the liabilities thus arriving at the net value of thezestate and dividing the same by 
the number of ordinary shares, namely, 1,08,538. He then took out an original 
petition, O.P. No.,275 of 1956 praying: that, his award may be received and suitable 
orders may be passed on the petition., This petition. was filed under section 14 (2) 
of the Indian Arbitration: Act of 1940 and Rule 5 of the rules framed thereunder. , 


” ‘The Liquidators of the Neergundi Company filed another petition O.P. No. 
330 of 1956 praying that the award may be set aside or in the alternative remitted 
“back ‘to the arbitrator for reconsideration. Both the petitions. were heard 
together by Balakrishna Iyer, J., and on 21st March, 1957, the learned Judge passed 
the following order :— io Mee -i } 


ro 


“The award filed in O.P. No. 275 of 1956 by Mr. P. S. Chandrasekhara Iyer, arbitrator be ‘and 
is hereby remitted back to the'said' arbitrator for reconsideration and decision in the light of the 
-observations contained in the judgment dated 21st March, 1957 herein and that the said arbitrator 
«do submit his decision to this Court on or before the 21st July, 1957”. ' 

i moe a = ar os: 
Accordingly the arbitrator again heard the parties by their’ counsel and taking 
into consideration the directions contained in the said order of Balakrishna Iyer, J., 
~and the evidence adduced before him both before and after remittal he gave his 
decision fixing the price-payable!for each share held by the appellants at Rs. 12. 
"The amount payable, to Mahajan at that rate would be Rs. 70,800 and the amount 
payable to Perumal in respect of the shares held by him would be Rs. 1,78,800, We 
‘have ascertained from the records that both the appellants before us filed objections 
to the decision of the arbitrator after remittal which was in the nature of a revised 
award. ‘The main objection was that the order of remittal passed by Balakrishna 
Iyer, J., on 21st March, 1957, was untenable in law. When the matter came up 
‘before Balakrishna Iyer, J., finally on 15th October, 1957, the only point pressed 
-before him was as regards costs. . After giving certain directions as to costs in the 
‘proceedings before him he passed a decree in terms of the revised award. The 
„petitions were again mentioned before the learned Judge on 21st November, 1957, 
on which date in terms of the revised award the following decree was passed :— 


_ +“ That the respondents 3, to.5 in O.P. No. 275 of71956 pay to.(a) respondent r’therein a 
ssum of.Rs. 70,800 (rupees séventy thousand and eight hundred) being the value of 5,900 shares and 
(b) respondent 2 therein a-sum/’of Rs. 1,78,800 (rupees one lakh seventy: èight thousand and’ eight 
hundred) being the value‘of 14,900 shares at Rs» 12 (rupees twelve) per. share, with interest on both 
the said sums at 6 per cent. per annum from 15th October, 1957, to the date of payment ;~ os 
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That the parties herein excepting the Arbitrator do pay and receive the proportionate costs of 
- these petitions as per the award. both before this Court and before the said Arbitrator when severally 
- taxed and noted in the margin hereof with interest thereon at six per cent. per annum from the date 
_of taxation to the date of payment ; and in taxing the said costs, advocates fee at Rs. 5,000 (rupees 
“five thousand)-for each party (treating D. R. Mahajan and R. T. Perumal as one party) be allowed 
“and that the said costs do also include the amounts paid to the arbitrator. already by the 
respondénts -3 to 5 in O.P. No. 275 of 1956 ; that the Liquidators, respondents 3 to 5 in O.P. No. 
-275 of 1956 shall be entitled to set-off or adjust the payments they have made to the arbitrator 
herein in the first instance in the said manner.” s 7 


“Respondent 1 is D. R. Mahajan, respondent 2 is R. T. Perumal and respondents 
3 to 5 are the Liquidators of the Neergundi Company. The appeals now before 
‘us were then filed by the two shareholders respectively. pa G 


Mr. -O. T. G. Nambiar, learned ‘counsel ‘for the respondents, liquidators took 
: up a preliminary objection that the appeals were not competent. He mainly relied 
on the provisions of section 17 of the Indian Arbitration Act which runs as follows: 


_ © Where the Court sees no cause to remit the award or any of the matters referred, to arbitration 
for reconsideration or to set aside the award, the Gourt shall, after the time for making an application 
_to set.aside the award has expired, or such application having been- made, after refusing it, ‘proceed 
to pronounce judgment according to the Nad. and upon the judgment so pronounced a decree shall 
“follow and no appeal shall lie from such decree except on the. ground that it is in excess of, or not 
-otherwise in accordance with, the award.” = 


It is necessary to refer to the other provisions of the Act to follow the contentions 
of the learned counsel on both sides. Under section 14 when the Arbitrator has 
- -made his award, he shall sign it and shall give notice in writing to the parties of- 
the making and signing thereof. He shall then cause the award or a signed copy 
of it together with any depositions and documentary evidence which may have been 
taken and proved before him to be filed in Court arid the Court -shall thereupon 
give notice to the parties of the filing of the award. Section 15 gives power to the 
Court to modify or correct an award. Section 16 is very material and is. in the 
following terms :— i ek Se AE 
- “ (1) The Court may from time to time remit the award or any matter referred to arbi- 
tration to the arbitrators or umpire for reconsideration upon-such terms as it thinks fit—4 - 


(a) Where the award has left undetermined any of the matters referred. to arbitration, or 
where it determines “ any matter not referred to arbitration and such matter eannot be separated 
without affecting the determination of the matters referred ; or 


_ (b) where the award is so indefinite as to be incapable.of execution ; or 
(c) where an objection to the legality of the award is apparent upon the face of it. 


(2) Where an award is remitted under sub-section (1) the Court shall fix the time within which 
the arbitrator or umpire shall submit his decision to the Court: - : z e : 


-Provided that any time so fixed may be extended’ by subsequent order of the Court. Fee 


(3) ‘An award remitted - under sub-section (1) shall bécome void- on the failure of the arbi- 
-trator or umpire to reconsider it and submit his decision within the time fixed. -7 f nae 
Section ‘3o provides that an award shall not be set aside except on one or more of 
.the following grounds, namely asa $ X05 tat) eRe eae SE aa 
ttOo. (a) that an arbitrator or umpire has misconducted himself or‘the proceedings ; i 
n D fot ioe ae fae he as i BAE eon 
- (b) that an award has been made after the issue of an order by the Court superseding the 


arbitration or after arbitration proceedings have become invalid under section 35 5 __ 


-à 


. (c) that an award has been improperly procured or is otherwise.invalid.” es 


' Section 39 confers a right of appeal* from certain orders and froin no. ‘others 
` passed under the Act to the Court authorised by law to hear ‘appeals: from’ original 
“decteés of the Court passing the order. Such~appealable orders ‘include; dn. order 
“setting aside or’ refusing to set aside an’ award. . Section 44 enables the’ High Court 
to make rules consistent with the Act. inter alia as to the filing-of awards and all pro- 
‘ceedings conséquent thereon or incidental thereto. “Court |? is defined in ‘section 
-2(¢)- as. meaning à Civil Court having jurisdiction to decide the questions forming 
- “he subject-matter of the reference. if the same had beer the subject-matter of a 
as 
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` Mr. Nambiar’s contention was that the appeals purport to be against the decree 
passed by Balakrishna Iyer, J., agreeing to the award and section 17 of the 
Act prohibits-an appeal from such decree except on the ground that it is in 
excess of, or not otherwise in accordance with the award. ' According to him such 
a ground does not exist in this case. He also contended that the validity of the order 
remitting the award cannot be questioned in these appeals. ` 


`- Mr. Gopalaswami Iyengar for the appellants sought to maintain the appeals 
on several grounds. He attempted to get over the bar of section 17 of the Act by 
contending that the revised award according to which a decree has been passed. is 
not in accordance with the award because the remittal order was bad and conse- 
quently the only valid award must be deemed to be the original award made by 
the arbitrator and the decree now passed is certainly not in accordance with that 
award. We are unable to agree with this contention which places such a strained 
construction on the language of section 17. The award referred to ‘in-section 17 
is the award which the Court accepts and following it passes judgment and decree. 
There is no indication in the Act as to what should happen after the Court remits.- 
the award. Sub-section (2) of section 16 implies that the arbitrator shall submit 
his decision to the Court within the time fixed by the Court. It is not clear whether 
the decision so submitted ‘should be treated as a new award which has again to 
be filed. It is also not clear whether the parties would urge their objections to the 
validity of the decision submitted by the arbitrator. The Opening words of sec- 
tion 16 (1) appear to contemplate the Court remitting the award fronr time to time. 
It may be, if the Court is satisfied that one of the grounds mentioned in clauses 
(a), (b} and (c) of section 16 (1) exists in respect of the decision submitted 
by the arbitrator or as one may call it, a revised award it may again remit 
the award to the arbitrator: But if the Court sees no cause to remit the award or 
to set aside the award, the Court shall pronounce-judgment according to the award 
and a decree will follow upon the judgment so pronounced. We are unable to 
hold that because an order remitting the original award is bad, it follows that the 
decree passed on the basis of the revised award could be said to be in excess of or not 
otherwise in accordance with, the award. 


Mr. Gopalaswami Iyengar’s next contention was that the appeals ‘are 
maintainable, under clause (vi) of section 39 `of _ the Act. The judgment of 
Balakrishna Iyer, J., accepting the revised award must be deemed to be also an. 
order refusing to set aside the revised award. “There was no formal application 
as such to set aside the revised award but admittedly objections were filed to the 
revised award by the two appellants -before us mainly on the ground that the order 
of remittal was itself bad. These objections can be deemed to be applications to 
set aside the award. He relied on a decision of Chandra Reddi, J., in Ramaswami. 
Servai v. Muthirulayee+, in support of his contention. In that case notice of the 
filing of the award was served on the party. He filed a counter affidavit attacking 
the genuineness and validity of the award and prayed that the Court may be pleased 
to dismiss the petition but there was no application as such to set aside the award. 
The learned Judge held that the counter-affidavit-can be tantamount to an appli- 
cation for setting aside the award within the meaning of section 17 of the Arbitra- 
tion Act. A similar view was taken in Ram Alam Lal v. Dukhan*. It is true that there 
was no formal order refusing to set aside the’ revised award ‘but in the circumstances. 
the order accepting the revised award should be deemed to be a composite order 
comprising an order refusing to set ‘aside the award. Vide Ishwar Dei V. Chhedu’, 
and Antarijami v.. Ketaki. Debi*. So his argumentan. We did not understand Mr. 
Nambiar to say that no application to set aside a revised award-could-be filed. If i 
that be nót so, it would mean that the:Court has no option except-to pass a decree 
in accordance with the award which is invalid for any_of the reasons mentioned 
in section 30 of the Act. ~ Alİ that he could say was that there was no formal appli 
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cation to set aside the revised award. But this technical objection is not supported by 
‘any of the provisions ‘of the’ Act. ` ae = , 

Mr. Nambiar, however, coutended that the order of remittal cannot be questioned 
in these appeals even’ if they were competent. He, relied on a ruling of this Court 
in Subbiah Iyer v. Subramania Iyer}, which was followed by the Lahore High Court 
in Hem Chandra v. Amiyabala®.. There werealso.other decisions cited to us, namely, 
George v. Vastian Soury?, and Vengu Iyer v. Yegyam Iyer*, but in our opinion these 
decisions do not materially help us in this case because they all related to a different 
set of facts. In those cases the arbitration was in a pending suit but there are 
‘observations in the decision, Subbiah Iyer v. Subramania Iyer}, which prima facie 
‘appear to support the contention or Mr. Nambiar namely :— 


__ “ It was not contended that an appeal would lie against a decree passed by the Court in accordance 
with the award on the ground that the Court had improperly refused an application for an order of 
remittal under section 520, Civil Procedure Code and the policy of the “law appears-to be to refuse to 
allow appeals against decrees in accordance with awards on the ground either that an order under 
section 520, Civil Procedure Code, was improperly made or improperly refused.” ; 7 : 


Much of the force of the observation is lost by the obvious fact that it was 
practically conceded ‘that an appeal would not lie against a decree passed by, the © 
Court in accordance with the award on the ground that there had been an improper 
refusal of-an application for an order of remittal. Mr. Nambiar conceded that 
there was no right of appeal against the order of the Court remitting the award to 
the arbitrator. He also had to admit..that the Court would have jurisdiction to 
remit an award only on one of the grounds specified in section 16 and under no 
other ground. If, therefore, the Court remitted an award on any ground other than 
those specified in that section such.an order would be without jurisdiction. _We then 
asked Mr. Nambiar what was the remedy of the party aggrieved by such an invalid 
remittal. Mr. Nambiar frankly stated that there was no remedy so far as he could 
see. We do not think that we could subscribe to this result unless we are forced to. 
In our opinion one of the grounds on which a revised award canbe sought to be set 
aside‘is that it was the result of an invalid order of remittal. That was the first 
objection which the appellants took inj their counter-affidavits. : 


: In this view it is not necessary to consider the other contention of Mr. 
Gopalaswami Iyengar that section 39 of the Act would have no application to an 
appeal urider Letters Patent as it deals only with appeals from one Court to another. 
We hold ‘that the appeals are competent. 4 0000 j i 


_ On the merits the only question’ which arises'‘is whether Balakrishna Iyer, J., 
was justified in remitting the award made by thé- arbitrator on 17th June, 1956. 


© The power of the Court to remit an award to the- arbitrator for reconsideration 
is contained in section 16 of the Indian Arbitration Act. It.was admittéd by. Mr. 
Nambiar, learned counsel for the respondents who supported the order: remitting 
the award that an award could be remitted only, on one.or more of the grounds:men- 
tioned in clauses,(@), (b) and (c) of section 16 (1) of the Act and òn no other’ground: 
Vide Shree Meenakshi. Mills Ltd. v. Patel Brothers® where the Privy Council observed: — 
“ The sectiort specifies three sorts ‘of defects ‘which may necessitate reconsi ion of an ‘awe 

and empowers the Gourt to remit the daoiive award in the ae ied eee cine) tae 


arbitrator or umpire and to fix the time within which the arbitrator or umpire is to submit: his deci: 
sion to the.Court.” A 4 


It was also his case that the only ground on which -Balakrishna Iyer, J:, remitted: 
the award. is that an objection to the ‘legality of the award was ‘apparent upon 
the face of it. Mr. Gopalaswami Iyengar, learned counsel for the appellants con- 
tended that there.was no such valid objection to the legality of the award apparent 
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pon the face’ of it. ‘The reference tothe arbitrator. was made urider section 208-C: 
(3) of the Indian Companies Act which runs thus:— ~ “oe 

_ “If any member of the transferor company‘who did fot voteiin favour of the special resolution: 
expressed his dissent therefrom in writing addressed to the liquidator and left at the registered office 
of the company within seven days after the passing of the special resolution, he may require the liqui-> 
dator either to abstain from carrying the resolution into.effect or to purchase his interest at a price 


to be determined by agreement or by arbitration in manner hereafter provided.” ' 


Sub-section (6) of the same section makes the- provisions of the Indian Arbi- 
tration Act other than those restricting the application of the Act in-respect of the. 
subject-matter of the arbitration applicable to all arbitrations in pursuance of the- 
section. What the arbitraotr had, therefore, to decide was what is the price of- 
the interest of the dissentient members of the Neergundi Company who are the 
appellants before us. The arbitrator arrived at the price of Rs. 18-15-0 per share’ 
held -by the appellants thus :—He estimated the value of the assets of the Neergundi 
Company and deducted therefrom the liabilities of the company and took the balance | 
as the net value of the estate. He divided the amount of this value by the number 
of ordinary shares to fix the value per each share. The following extract from his 
award gives detdils of the calculation :— . 








Fixed Assets. : 
Freehold land 5> 16,87,750 
Buildings ERT .. . 1554935 ` 
Plant and machinery : + 19,627 . 
Furniture 4 10,801 ‘ 
5 x a as I 8,735 113 
Add motor cycle, etc., as per Liquidators’ statement. 6,28,365, 
l ; 25,01,478, 
Less Liabilities i . 444617 
Net value of estate as on Ist July, 1955 ue 20,56,861 | 
Number of. ordinary shares at Rs.-2 each Rs, d 
108,538. ood. a ‘ 
Value per share Rs. 18-15-0 (omitting Ẹpies in the ~ 
calculation) ` a, 2- ; 
The amount payable for Mr. Mahajan’s 5,900 share is” 1,11,731-4-0 
The amount payable for Mr. Perumal’s 19,500 shares is " 2,82,168-12-0 , 


In the course of his.award the arbitrator confessed that no direct precedent 
was available as to how the interest of a dissentient member should be valued under 
section 208-C (3) of the Companies Act. He came to the conclusion that the in- 

terest of a dissentient shareholder was to be valued on the basis of his interest in the - 
assets of the company that had been wound up. He agreed with’ the contention 

of the appellants before us that the assets of the company had to be valued and the 

price payable to the appellants should be fixed in proportiorl to the shares which 

they held in the company to the total number of ordinary shares. He drew a dis- 
tinction between the. language of section 208-C (3) of the Act and the language 
used in the earlier section, namely, section 153-B and observed :— 


` “ Under section 208-C of the Act it is not the shares of the dissentient shareholder that have to be 
purchased as in section 153-B but the interest of the dissentient shareholder has to be purchased at a 
price. What is the interest of a dissentient shareholder in.a company which has been wound up ? 
His interest cari only be in the assets of the company that has been wound up.” 


Balakrishna Iyer, J., held that the basis on which the arbitrator proceeded was: 
wrong, and that he erred in assuming that the dissentient shareholders were entitled 
to’bé paid their proportionate share of the market value of the net assets of the com- 
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pany. The reasoning of the learned Judge may be summarised thus :—The share- 
holders are not the co-owners of the properties of the company. Though the value 
of the assets ofi the company would be a very material factor which would affect 
the price of the interest of the dissentient shareholder, the one cannot be fixed as 
a fraction of the other. It is not correct to say in law that the Neergundi Company 


stood wound up in the sense that it stood dissolved when the special resolution ' 


for winding up was passed. . The dissentient shareholder is not, therefore, entitled 

to a proportionate: part of the break-up value of the assets in the under- 

taking for on. the dissolution of a company every member thereof is entitled to be 

paid his proportionate portion of the net assets of the company. He is so entitled - 
to be paid only out of the amount actually realised in exchange for the properties 
of the company, and not a proportionate portion of their market value. The 

learned Judge>pointed out what the arbitrator should have done but which he did. 
not do. He stated :— a a TAs j 


“ He should have tried to find out what the price was which the interests of the dissentients 
would have fetched immediately before the resolution to wind up was passed. He should have posed 
the question, how muéh would a reasonable man have been prepare to pay for that interest. No / 
doubt a prudent purchaser would take into account the value of the assets of the company in making . 
his offer, but that would be only one consideration and the price of the interest cannot be expressed: 
as a fraction of the net assets of the company.” 


After holding that the arbitrator had proceeded on a completely wrong legal 
basis in determining the value of the interest of the dissentient member he proceeded 
to indicate the various considerations and factors which should be taken into account 
in arriving at the proper price to be fixed. The learned Judge wound up his judg- 
ment thus‘:— : i : Yam 


“ I recognise that it is not at all easy to make allowance for all these varying circumstances. None” 


theless the final conclusion must represent the result of the examination of these factors. The question” f 


is-not what is the net value of the assets of the company, and what is the fraction thereof that is repre- ` 


sented by the shares which the dissentients hold. The question is : If the interest of the dissentients 
is sold as a block, what money will it bring? That is the question for which an answer must be. 
found, I have set out various considerations that must be taken into account; but these are not to 
be regarded as being exhaustive.” > 


In spite of diligent research, learned counsel appearing before us were unable 
to draw our attention to any decision, of the English Courts or in India directly 
bearing on the question. The question, therefore, falls to be decided on an 
application of the general principles of the company law and the language of the 
material provisions of the Indian Compatiies Act. What a dissentient member 
is.entitled to under section 208-C (3). of the Indian Companies Act is the price of 
his interest at which he can require the liquidator to purchase it. It is such a price 
that--has to be determined by arbitration. We consider that the implication 
of the words ‘Purchase and price” should not be overlooked. A notional sale is- 
contemplated. Obviously the interest of the dissentient member is dependent on.the 
shares which he holds in a transferor company. A distinction was sought to be drawn 
between the language in section 153-B and section 208-C. Section 1 53-B deals with . 
a case of a scheme involving the transfer of shares of a company to another company. 
It provides inter alia that if any shareholder dissents from a scheme involving the: 
transfer of shares the shares of such dissenting shareholder are bound to be acquired, ` 
A. distinction is drawn between the acquisition of shares referred to in section 153-B° 
and the purchase of interest in section 208-C of the dissenting shareholder:. We 
do not think that much can be made out of this difference. Section 153~B-deals-with : 


„a case of a transfer of shares of a company which is a going concern and which has 


hot been wound up or directed to be wound up ; whereas section 208-C deals with 
a case where the company'is proposed to be, or is in the course of being wound ° 
up altogether voluntarily and it is in the case of such winding up that the whole or- 
part of the business or the property of the company is proposed to be transferred 
or sold to another company. In the.case'of a company which is not being wound up 
itis appropriate to speak of the shares as being acquired the price being the price of ` 


/ 
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the shares at the market value but when the company is being wound up there can 
be no question of sale or acquisition of shares as such. Hence the use of the word 
** interest ”. . i - ‘ 3 


What is the interest of a shareholder by virtue of his holding the shares in a coms 
pany? Farwell, J., in Borland’s. Trustee v. Steel Brothers & Co. Lid.+ obsérved at page 
-288 :— , : ; i 
“ A share is the interest of a shareholder in the company measured by a sum of money for the 
purpose ofliability in the first place, and ofinterestin the second, but also consisting of a series of 
mutual covenants entered into by all the shareholders inter se in accordance with section 16 of the 
‘Companies Act, 1862. The contract contained in the articles of association is one of the original 
- incidents of the share. A share is not a sum of money settled in the way suggested, but is an interest 
measured by a sum of money and made up of various rights contained in the contract, including the.. 
tight to a sum of money of a more or less amount.” i 


‘The shareholders are not in the eye of the law part-owners of the undertaking. 
‘The undertaking is something different from the totality of the share holdings. 
Vide (Short v. Treasury Commissioners*. Reference was made by Mr. Gopalaswami 
Iyengar, learned counsel for the appellants to section 211 of the Indian Companies | 
Act which runs thus :—., es l - 

“ Sùbject to the provisions of this Act as to preferential payments, the property of a company 
shall, on its winding up, beapplied in satisfaction of its liabilities pari passu-and subject to such appli- 
cation shall, unless the articles’ otherwise provide, be distributed among the members according to 
‘their rights and interests in the company.” i 


He contended ‘that this provision indicates the right- of a shareholder to obtain ` 
a proportionate share of the net assets of the company because at the end of the 
winding up after all liabilities have been met and all.preferential payments have- 
‘been made the property ofthe company is distributed among the members including 
the shareholders. In our opinion this section does not support the argument which 
is involved in the contention of the appellants’ learned counsel that at any given. 
point of time a shareholder is notionally entitled to an aliquot part of the net assets 
ofthe company. It may be that the prospect of distribution such as is contemplated. 
under section 211 at the conclusion of a winding up, would be a material factor in 
assessing the value of the interest of a shareholder in virtue of his holding shares in . 
the company. Undoubtedly if the net assets which will be available for distribution. 
are likely to be-of considerable value then the value of the interest of the shareholder . 

-will also be enhanced. It is not tanamount to saying that the value of the interest 
is an arithmetical fraction of the estimated market value of the net assets of the com~ 
pany on the date of the winding up or on the date when the resolution is passed for, 
the transfer of the business of the company to another company. 


Before Balakrishna Ayyar, J., and before us certain decisions of the English- 
‘Courts were'cited. Admittedly none of these directly bears on the question which 
falls to be decided. We shall, therefore, briefly refer to some of them: Imperial Land 
‘Company of Marseilles, In re? (Vining’s case) a company having resolved on a voluntary~ 
‘winding up, and reconstruction of the company, with a new capital, new articles. 
and a new name, a dissentient shareholder gave notice to the liquidators under 
‘section 161 of the Companies Act, 1862, requiring them to purchase his interest in the | 
‘company. The liquidators took a transfer. of his shares. After the transfer the_ 
‘dissentient shareholder’s name was placed on the list of contributories on the ground 
that he was still liable to any future calls for payment of the liabilities of the com- 
‘pany. Sir Malins, V. C., held that as the-shares were sold by him to the liquidators 
after the transfer he ceased to be a member of the company and his name must; there- 
fore, be taken off the list of contributories. The Court of Appeal ‘reversed the 
‘decision of the Vice-Chancellor and held that under section 161 the liquidators had . 
no power to release the dissentient shareholder from his liability to the creditors’ 
‘but only to purchase such interest as he had in the asiets of the company and 
consequently that the shareholder’s name must be put on thelist of contributories,_ 

ty L.R. (1901) 1 Ch. 279. - - 3. (1870) L.R. 6 Ch-A.C. 96: ` SETAE 
2. L.R. (1948) 1 K.B. 116 at 122. oy a - 
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The following observations of Sir Mellish, L.J., at page 102 must be understood in 
the context’ of the actual points which arose for decision in that' case. He said :— 
“ The section says that a dissentient shareholder may give notice to the company “ either to abstain 
from carrying such resolution into effect, or to purchase “ the interest held by such dissentient member 
at a price to be determined in manner hereinafter mentioned.” .What is the meaning of the words. 
“ purchasing the interest held by such dissentient member ?”” Does it mean purchasing- 
his shares and having them transferred ? Surely it would have been easy for the Legislature to'have 
said, “ and to purchase the shares of the ‘dissentient member,” if that is what they meant. But what - 
they say is “ to purchase the interest held by such dissentient member ;”, that is to say, to purchase 
the interest which a shareholder of the company has in the assets of the company that company being 


in the course of being wound up. The shareholder has still an interest in the assets of the company. 
He is entitled to a share in whatever surplus there may be.” 


Further on, the significance of these observations is brought out by the following 


subsequent passage :— 


, “Jam of opinion that by the 161st section, all that is contemplated is, that the-interest of the- 
shareholders in the company that is being wound up should be sold, and the purchase-money of it paid, 
but that it is not contemplated that the shares themselves should be transferred.” f ' ' 


These observations do not carry us very far because they do not support the 
basis of the arbitrator’s award, namely, the award of a proportionate share of the 


estimated value of the net assets*of the company as the value of the interest of the’ 
shareholders. 


Mysore West Gold Mining Company, In ret, the only question which directly arose 
was whether a commission could issue for the examination of witnesses abroad pending 
a reference to arbitration for the ascertainment of the price to be paid for the pur», 
chase of the interest of a dissentient member under section 162 of the Companies Act, 
1862 corresponding to section 208-C of the Indian Companies Act, 1913. The 
Mysore West Gold Company passed a resolution to wind up voluntarily and for the 
sale and transfer of its business and property to a new company. By agreement 
between the liquidator of the said Mysore West Gold Company and the new com-. 
pany it was agreed inter alia that three of the shares of the new company were to be _ 
given,in respect of two fully paid-up shares in the old company. The holders of 
certain ‘shares in the old company served on the liquidator notice of dissent from’ 


` the scheme calling upon the liquidator either to abstain from carrying into effect 


the resolution for reconstruction or ‘to purchase their interest at a price to be deter- 
mined by arbitration. The arbitration was commenced and during the course of 
the arbitration for the purpose of ascertaining the value of the company’s assets 
which consisted of gold mines in India and shares in another company having gold 
mines in India, the liquidator took out summons for liberty to issue a commission 
to India for the examination of witnesses there. It was held by Chitty, J., that the 
Court had jurisdiction. to order such a commission. In the course of his judgment 
Chitty, J., dealt with an argument that the liquidator must value the interest of the 
dissentient member according to the valuation which had been made in the agree- 
ment between the old company and the new company of the interest of the other 
non-dissentient members thus :— on Rea 
“ Now I think that the fact of such a valuation being the basis upon which a re-construction has 
been effected is to be carefully considered and to have due weight given to it, but itis notin itself 
conclusive so as to fix the proper price which the liquidators should pay in respect of the interest of 
a dissentient member. Where a new company is purchasing the assets of a company in liquidation 
and the new' company brings new capital into the concern, it does not at all follow that the price per 


` share as fixed between the company in liquidation and the new company forms the true price which. 


has to be determined by the arbitration. : 


It is often worth a man’s while if he has capital to buy a concern which had come to a standstill 
for want of capital ; he might give what after all was a fair price as between vendor and purchaser, 
but much more than the breaking-up price obtainable in the market. The dissentient member cannot 
ask for a valuation as between vendor and purchaser, because the company, so far as he is concerned, 
has come to an end, and he is in the position of a man who has not got capital wherewith to buy the- 
concern which has come to a standstill for want of capital.” 


We are unable to derive much assistance from this case either except to the 
extent that the value of the assets of the company would have a material bearing 
on the value of the interest of the dissentient member. 





1. (1889) L.R. 42 Ch.D, 535. ` E É 
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What should not, be” overlooked is. that under" section 208-C (3) what the 
arbitrator has to determine -is the price at which the intérest of the dissentient’ 
members should be purchased’ by the liquidator. ‘The price assumes a sale at least 
notionally. The market may be hypothetical. Danckwerts, J., explained in Holt. 
v. Inland Revenue ‘Commissioners1, that a market is to be assumed from which 
no buyer is excluded and at the same time the Court must assume a prudent buyer 
who would make full inquiries and have access to accounts and other information 


which would be likely to be available to him. In the words of Wyn Parry, J., in 
Re Press Caps Ltd.?, 


“a valuation is only an expression of opinion. It may be made on one of a number of basis 
but the final test of what is the value of a thing is what it will fetch if sold ”. 


In fixing the price of a dissentient member’s interest the arbitrator certainly 
will have to take into account the assets of the company and its liabilities but he will 
have to take into account several other factors as well. Itisnot necessary for dis» 
posing of these appeals to give an exhaustive list of such factors. Indeed 
Balakrishna Iyer, J., after mentioning a few such factors concluded by saying that 
they were not exhaustive. It is sufficient for the disposal of these appeals to say 
that the basis of the Aribtrator’s first award was totally wrong in law, namely, the 
determination of the price by dividing the estimated market value of the net assets. 
of the company by the number of ordinary shares. Adopting that basis he has 
practically equated the position of a shareholder to that of a tenant in common 
along with the other shareholders in respect of the company’s assets. Balakrishna. 
Iyer, J., was, therefore, justified in remitting the award back to the Arbitrator for 
reconsideration in as much as the award which the Arbitrator had made was vitiated. 
by the adoption of a wrong legal basis in fixing the price of the interest of the 
dissentient members. f 


If the order of remittal was valid arid proper Mr. Gopalaswami Iyengar. did 
not contend that he should ask the Court to set aside the revised award on any 
of the grounds mentioned in section g0 of the Arbitration Act. That award, there- 
fore, stands and so will the decree which followed that award. The appeals fail 
and are dismissed with costs. ` 


V.S. a —— . ~ Appeals dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE GANAPATIA. 
PILLAI. ~ 


Nammalwar and others Š . a Appellants* 
0. 
Appavu Udayar and others f .. Respondents. 


Will—Construction—Gift to unborn son and charity—Gift to charity—Whether conditional or substitutional: 
—Succession Act (XXXIX of 1925),-section 130—Applicability—Gift to unborn son failing because of the rule 
in’ Tagore Case—Intestacy—Hindu Transfers and Bequests Act (I of 1914), section 2 (2)—Scope-—Validation. 
of gifts in favour of unborn persons. 


A testator executed a will in 1885 and a codicil on gist July, 1902 and died“on the same date.. 
Briefly the provisions in the codicil modifying the will were that -his widows should after his life time 
take both the A. & B. Schedule properties for their lives without powers of alienation. If any of his 
daughters should beget a male heir, all the properties should goto that male heir. In case no such- 
male heir was born all the properties should go to a charity. A grandson was born in 1912, before 
the dates on which Madras Act I of 1914 came into force. Ona construction of the will. 


Held ; The gifts in favour of the grandson and in favour of the charity are not independent gifts.. 
The gift in favour of the charity is a conditional gift, the specific condition being that there should be 
no male child born to any of the daughters of the testator who could take at the date of the death of 





+ 
1. (1953) 2 All Eng. L.R. 1499, at 1501. 2. (1949) All E.R. 1018. 
*Appeal Nọ. 663 of 1954. ; 11th July, 1959. 
(goth Asadha, 1881—Saka.)) 
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the testator. The gift in favour of the charity is not therefore substitutional but is clearly a conditional 
gift, the condition being the absence of any male grandson of the testator tbrough his daughters. The 
gift in favour of the charity could therefore take effect only if the gift in favour of the grandson failed 
in the particular manner indicated by the testator. The gift in favour of the grandson failed, not 
because there was no grandson to take the gift but. because of the rule in the Tagore Case, (1872)- 
9 Bengal L.R 377: I.A. (Supp.) 47. Consequently, it is section 130 of the Succession Act applied 
and on intestacy consequent upon the failure of the gift in favour of the grandson, the grandson will 
take the property as the heir-at-law after the widows. ; 


The grandson was born in 1912, even before the date when the Madras Act I of 1914 came into 
effect. Under`the provisions of the codicil the moment the grandson was born the life estate given 
to the widows would terminate and the properties had to vest before the Act came into effect. Sec- 
ition 2 (2) of the Madras Act I of 1914 would not validate the gift in favour of the unborn grandson. 

Mrs. Manekshaw v. Motishaw, (1956) S.C.J. 704 : (1956) S.C.R. 591 : (1956) 2 M.L.J. (S.C.) 67 
and The Official Assignee of Madras v. Vedavalli Thayarammal, (1925) 51 M.L.J. 182, referred. 


. Appeal against the Decree of the Court of the Subordinate Judge of 
Tiruchirapalli in O.S. No. 128 of 1950. - ee ee 


` R. Ramamurthi Ayyar and T. R. Venkataraman, for Appellants. 


A. V. Narayanaswami Ayyar, R. Subramania Ayyar and S. Ponnuswami, for 
‘Respondents. i : 


The Judgment of the Court was delivered by 


Ganapatia Pillai, 7.—This appeal against the dismissal of O.S. No. 128 of 1950 
‘on the file of the Subordinate Judge’s Court, Tiruchirapalli, is by the plaintiffs. 
The suit was laid against 32.defendants for declaration that the properties described 
in the Schedules to the plaint belonged to the Trust specified in the will of one. 
Appavu Udayar who died on gist July,. 1902. The further reliefs claimed iw the’ 
plaint ‘were recovery of possession of the alienated properties from the alienors.and: 
restoration of possession to the first defendant or to‘such other person as the Court 
might deem fit for and on behalf of the Trust and recovery of mesne profits at Rs.. 
10,000 per annum. The case in the plaint is that the properties described in 
Schedules B and C to the plaint blonged to Appavu Udayar who executed a will on 
17th September; 1885, bequeathing them toa Trust for feeding 10 Brahmins every 
‘day in a house bearing Door No. 211, North Chitrai Street, Srirangam, belonging 
to him. . The three widows of the testator who survived him were appointed trustees 
of the charities for their lives. The first defendant to the suit was the only 
‘surviving widow of the testator on the date of plaint. The second defendant in 
the suit is the son of a daughter of the testator: On the date of the will, the testator 
had only one daughter, Annapoornam, by his wife Minakshi. The testator is said 
to have executed, according to the contesting defendants 1 and 2, a codicil, Ex- 
hibit B-27, on 31st July, 1902, by which he materially altered the dispositions made by. 
his will, The truth and genuineness of this codicil are not admitted by the 
appellants. The second defendant was not born on the date of the will or codicil 
of the testator, but was born only in'1g12. The first defendant was not in possession ` 
of any of the suit properties as she and her co-widow, Minakshi, are said to have 
relinquished their interest in the testator’s properties in favour of defendant 2 even in 
1930 by the release deed Exhibit A-2. Defendant 2 is said to have alienated many 
of the trust properties in favour of the other defendants to the suit. The first plain- 
tiff and another applied to the Advocate-General, Madras, in 1949, for sanction being 
granted under section 92, Civil Procedure Code, to file a suit in respect?of the suit 
charity. The Advocate-General refused sanction on the ground that there was 
no. charity in existence. i 


_ The defendants raised various pleas which are covered by the twelve issues 
framed in the suit. The principal issues were. that no valid trust had been created 
by the will of Appavu Udayar, that-the codicil had revoked the provisions of the 
will of 1885, that the bequest in favour of the charity was void and consequently 
there was intestacy and the second defendant as the grandson of the testator became 
entitled to all the properties, and the alienees had acquired title by adverse posession 
and the suit was barred by limitation. eo 8 < T 


I) NAMMALWAR U. APPAVU UDAYAR (Ganapatia Pillai, F.). Qui 


The learned Subordinate Judgé upheld the genuineness of the codicil, and, 
‘construing it, he held that the gift in favour of the charity was void and inoperative. 
-He even held that there was no valid. bequest in favour of any charity either by the 
will or by the codicil and that the suit was barred by adverse possession and ‘limi- 
station, On these findings, he dismissed the suit. y 

Mr. R. Ramamurthi Ayyar, learned counsel for the appellants, stressed two 
points before us. The first related to the genuineness of the alleged codicil, Exhibit 
-B-27. The second related to the construction of the will as modified by the codicil. 


Appavu Udayar died on gist July, 1902. That is the date on which he is said 
to have executed the codicil on the back of the registered will, Exhibit A-1. 
-Nobody questions the genuineness of the will. It is said that all the attestors to 
the codicil—there are three of them—were dead on the date of the suit. The writer 
.also was dead. This fact is not disputed. The document Exhibit A-1 on the 
back of which is written the codicil, was produced by the Land Mortgage Bank, 
“Tiruchirapalli, with whom the second defendant had lodged it in connection with 
-a transaction which he had with the Bank. The document is certainly more than 
:30 years old and it has been produced from proper custody. Under the circums- 
tances; the presumption arising under section go of the Evidence Act can be drawn 
.as-to the due execution of the document and attestation of it. The only two cir- 
«cumstances relied on by Mr. Ramamurthi Ayyar as negativing the presumption are 
that the codicil was not published till 1930, when for the first time it is mentioned 
‘in the surrender deed, Exhibit A-2, and the document was not executed on a separate 
Piece of paper, but appears to be endorsed on the last page in the will. Neither of 
‘them, in our opinion, is sufficient to rebut the.presumption arising under section 90 
-of the Evidence Act. From 1902 till 1930, both the widows and the grandson of the’ 
testator have been dealing with.the properties without any protest on the part of 
-anybody by way of creating sales and mortgages. ‘They did not acknowledge the 
title of the Trust at any time after the testator’s death. They dealt with the 
properties as the heirs-at-law of the testator. Consequently, there was no occasion 
‘ ito mention the codicil in any of these alienations till 1930. There was a litigation 
in 1930 with reference to a property left by the testator in O.S. No. 48 of 1930 in 
the Sub-Court, Tiruchirapalli, which was a suit laid by a mortgagee. The second 
‘defendant was the defendant in that suit and he was contesting it. In connection with, 
this suit, the surrender deed, Exhibit A-2, was executed. Mention had to be made 
in that deed of the will of Appavu Udayar and of the unregistered codicil. The 
‘widows ‘did not claim properties under the will or codicil because, they asserted in 
Exhibit A-2 that they obtained the properties’ as the heirs of their husband. They 
‘mentioned the codicil in Exhibit A-2 only by way of enumerating the properties which 
they obtained from their husband. Obviously, there was. nothing in 1950 
“which suddently induced the widow or the second defendant to fabricate a codicil 
for the purpose of effectuating the’surrender deed. The object could have been achiev- 
-ed without bringing into existence any false document on the back of the last page of 
the will. We see therefore nothing suspicious in the codicil being published for 
the first time only in 1930. The other circumstance that the codicil was not written 
-on a separate sheet of paper and was not registered deserves no consideration. We 
-entirely agree with the learned Subordinate Judge that the codicil is a true docu- 
ment which was executed by. the testator and duly attested as required. by law. 


‘The next contention of Mr. Ramamurthi Ayyar is that the learned Subordinate 
„Judge went wrong in entirely ignoring the dispositions made under the will on the 
assumption that the codicil displaced those dispositions. He maintained that the 


codicil merely modified the-dispositions made by the will in one respect, and that, _ 


both under the will and the codicil, the gift to the charity was affirmed. His argu- 
ment was that there was an overriding intention of the testator expressed both in the 
‘will-and the codicil to give the properties. described in the B Schedule to the will to 
the charity, and that the only alteration made in the codicil was the substitution’ 
-of the daughter’s son for the daughter in respect of the ‘bequest of the properties 
‘described in A Schedule to the plaint. To understand this and the further argument 


r 
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of Mr. Ramamurthi Ayyar, we would set-out in brief the provisions of the will and the 
codicil. . x , ; : ` - . - 
The scheme in the, will is that the properties of the testator'are divided into two 
Schedules, —A and B. The A Schedule properties. are given to Annapoornam, the 
daughter of the testator by one of his wives, Minakshi. , That. daughter was then 
alive. The testator provided that, if he should beget other daughters by his wives, 
such daughters should be got married suitably by Annapoornam. Those daughters 
however did not take any share in the A Schedule properties by the terms of the 
will. A Schedule properties were given by a subsequent clause to the three widows 
of the testator and the gift to Annapoornam was directed to:take effect after the 
lifetime ‘of the three widows. After: Annapoornam’s lifetime,’ the A Schedule pro- 
pērties were given to her heirs, and, if she haď no heirs, these properties were to be 
added to the B Schedule properties which were given to the charity. The testator 
gave the B Schedule lands and properties to charity and directed that the charity 
should be performed by his widows and, after their lifetime, by Annapoornam’ and 
her husband. Over one item‘of nanja land ‘included in the B Schedule, the testator 
„made provision for maintenance of Seeniammal, the widow of his predeceased 
son. Finally, both the bequests in favour of Annapoornam and the charity were 
to stand cancelled in case the testator begot a son. For seven „years after his death, 
the testator directed the A and B Schedule properties should be enjoyed by his 
widows, and, if they should die within that period, by Annapoornam, and, out of the 
income, the debts of the testator amounting to Rs. 3,000 should be discharged. 
Till such debts were discharged the charity had no claim over the income during 
that period. Thereafter, even if the debts were not fully discharged, the income 
from the B Schedule propertiés should be utilised for the conduct of the charity. 
After the execution of the will and before the date of the codicil, Annapoornam 
had died. The testator had begotten two other daughters by his wife, Minakshi, 
and one of them, Nagaratnammal, is the mother of the present second respondent 
(second defendant). Since the gift in favour of Annapoornam given under the 
original will could not take effect as she had already died; the testator had to make 
fresh provisions by his codicil. He directed by his codicil’ that his three widows 
should after his lifetime take both A and B Schedule properties for their lives with- 
out power of alienation. The wives should maintain the daughters and get them 
married and keep the sons-in-law in the family itself. If any of his daughters should 
beget male heir, all the properties of the testator should belong to that male heir. 
Till that male heir attained majority, all the wives of the testator should be his 
guardians. In case no male heir was born to any of his daughters, all the properties . 
of the testator should go to the charity mentioned in the will. : i l 
- Reading the will and the codicil together; we are unable to find any overriding 
intention of the testator to give his properties to the charity irrespective of any con- 
tingency. A reasonable construction of the will and the codicil would be to hold 
that the testator’s intention to give the properties to the charity was conditional 
upon none of his daughters begetting a male child. We do not therefore agree 
with Mr. Ramamurthi Ayyar that there is an overriding intention on the part of 
the testator to make a bequest both under the will and the codicil to the charity and 
that the construction of the will should be such as to give effect to this intention. ~ 
* The conclusion of the learned Subordinate Judge that the bequests made under 
the codicil failed and there was an intestacy is attacked by Mr. Ramamurthi Ayyar 
mainly on the ground that the gift to the charity is only a substitutional gift and 
not a conditional gift. We do not agree. ‘The following clause in the codicil 
“should.any of my daughters beget male heir, my aforesaid entire properties should belong 
to that male heir,” - f 
is not capable of any dubious meaning. The first bequest is in favour of 
the three wives of the testator for their lives. Of course, this bequest is termi- 
nable on the birth of a son to? any of the daughters of the testator. Mr. 
Ramamurthi Ayyar contends that the gift in favour of the grandson was a void gift, 
because it offended the rule in the Tagore case1, and even though the prior bequest 


1. (1872) 9 Beng. L.R. 377: LA. (Supp.) 47. 
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failed not in; the manner contemplated by-the testator, under section 129 of the 
Succession Act the subsequent bequest in favour of the charity should. take effect. 
For this purpose, he relied.on the decision of ‘the Supreme Court in Mrs. Manekshaw' 
x. Motishawt; There, a Parsi testator gave all his properties to his adopted . mother 
and also to her,heirs. ‘The husband.of the mother had attested the will, and, conse- 
quently, the gift in her favour was void under the provisions of section 67 of the 
Indian Succession Act. ` The question, arose whether, on the failure of the gift to the 
adopted mother, any intestacy intervened; or, on a true constructionof the will, 
there was a substitutional bequest in favour of the heirs of the adopted mother. The 
mother had two daughters on the date of the death of the: testator. The question 
posed for consideration by the Supreme Court was the construction of the will to 
ascertain whether there was a single bequest to Shirinbai, the adopted mother, as 
contended by the respondents, or, whether there was also a substituted bequest to 
take effect on the failure of the bequest to the mother, as contended by the appellants. 
The Supreme Court ruled that if there was no substitutional bequest neither section 
129 not section 130 of the Indian Succession Act would be called into play. ‘But 
the Supreme Court construed the will as containing a.substitutional bequest in 
favour of the heirs of the adopted mother, and, in the circumstances that had hap- 
pened, section 130 of the’ Succession Act would not apply and section 129 alone 
would apply. Section’ 129 is in the following terms :— ` oe 
" “Where there isa bequest to one person and a bequest of the same thing‘to another, if the prior 


bequest shall fail, the second bequest shall take effect upon the failure of the prior bequest although 
the failure may not have occurred in the manner contemplated by the testator.” i 


Section 130 runs this:— `> 7 7o. l AT ; 
“Where the will shows an intention thatthe second bequest shall take effect only in the event of 
the first bequest failing in a particular manner, the second bequést shall not take effect, unless the prior 
bequest fails in that particular manner.” - * be SE ae 6g ts i ` 
On the construction of the will in that case, the. Supreme Court having ruled 
that thé will did contain-a šubstitutionalľ’béquest in favour of the heirs of the adopted 
mother, the further question whether section 129 or section 130 applied had to 
depend equally on the terms of the will. -The facts of the case before us have no’ 
resemblance to the facts in‘the Supreme Court decision. - Here, thé gifts in favour 
of the grandson and in favour of the charity are not independent gifts. Nor could 
they be considered substitutional gifts. Clearly, the gift under the will in favour of 
the charity and ariy gift which -éan be spelled out in its favour Under thé codicil is a. 
conditional: gift, the: specific condition being that there ‘should be no male child 
born to any of the daughters of the testator’ who ‘could take at the date of the death 
of the widows of the testator. ‘The gift in. favour. of the charity is not’ therefore 
substitutional, but is clearly a conditional ĝift; the condition ‘being the absence of 
any male grandson of the testator through his.daughters. .The gift in favour ‘of the 
charity could therefore. take effect only if the gift in: favour of the grandson failed’ 
in.the particular manner indicated by the testator... „Here, the gift in favour of the 
grandson failed, not because there was no grandson to take the gift, but because of 
the rule in the Tagore case®. Consequently, it is section 130,of the Succession Act 
that applies and the second bequest cannot take effect since the first bequest did not. 
fail in the’ manner iridicated by the testator... i are 
The argument of Mr. Ramamurthi Ayyar that the gift in favour of the grandson’ 
was void. and ‘could not take effect was. answered by Mr. A. V: Narayanaswami 
Ayyar, counsel :for the respondents, by relying on the provisions of Madras Act I of 
1914. Section 2 (2) of that Act runs thus: >. : -o 
“ In the case of transfers inter vivos or wills executed before the date of this Act, thé provisions of 
this Act shall apply to such of the dispositions thereby made as are intended to come into operation 
at a time which is subsequent to such date: Provided that nothing contained in this section shall affect 
bona fide transfertes for valuable, consideration, in wham the right to any property has vested prior 
to the date of the Act.” ~. ` Ea AN he TE a uan 
The Act came into force on r4th February, 1914. “It was” intendéd’ .to‘declare 
the rights of persons governed by the Hindu Law to make testamentary transfers 
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and bequests in favour of unborn persons, which right had been denied by the- 
decision of the Privy Council in the Tagore case1. The argument was that a life 
estate had been conferred upon the widows and a grandson-had come into existence 
before the termination of the preceding life estate, and, since the time of distri- 
bution was indicated in the will to be only after the termination of the life of the 
widows and the grandson was alive to take at the time of distribution, clause (2) 
of section 2 of Act I of 1914 rendered the gift in favour of the grandson valid. This. 
argument found favour with the learned Subordinate Judge. The second defendant 
had been born even in 1912, that is, before the date when Madras Act I of T914. 
came into effect. Under the terms of the codicil, the life estate given to the widows. 
is to terminate on the birth of a son.to any of the daughters. Therefore, the moment 
- the second defendant was born in 1912,-the life estate of the widows terminated and 
the properties vested in the second defendant. We are unable to see how the time 
of distribution could be postponed after the birth of a grandson. It is true that the 
widows of the testator are appointed guardians of the grandson ; but, that would 
not have the effect of postponing the time of distribution. j f 

This question has been considered ‘in two decisions of this Court—Venkayamma v. 
Narasamma? and Sivarama ‘Ayyar v. Gopalakrishna Chettiyar®. Tn construing the terms. 
of the will-in the former case, the Court held that the disposition in favour of the 
unborn heirs was to take effect after the coming into force of Madras Act I of 1914. 
But, in the latter case, it was held that the vesting in the unborn son under the terms ` 
‘of the will was before the Act, and since the devisee did not live upto the termination. 
` of the preceding estate nor even upto beyond the date of the passing of the Act so 
as to give an opportunity for ‘the Act to operate upon his contingent and’ void 


estate and convert it into a vested and valid estate, the Act did not apply. In the -` 


case before us, though the vesting was before the Act, the devisee lived upto the com- 
mencement of the Act. That is, of course, one difference. But the decision in ` 
Sivarama Ayyar’s case is no authority for the contention that merely because a devisee 
had lived upto the commencement of the Act even when the vesting had taken 
place before the commencement of the Act, the disposition would -be made good 
by the application of the provisions of Act I of 1914. To accede to the argument 
of the learned counsel for the respondents would mean to write a new will for. 
the testator, that is to say, to provide for the vesting of the estate in the grandson 
after 1914 and not as soon as the grandson was born in 1912. We therefore reject 
the argument of learned counsel for the respondents that Madras Act I of 1914 
validated the gift in favour of the unborn grandson. ; 


-Mr. Narayanaswami Ayyar, learned counsel for the respondents, maintained 
that the decision in the Tagore caset itself was wrong, and, in support of this opinion, 
he cited many text-book writers. Weare relieved of the necessity of examining this 
point, as, in our view, even on intestacy consequent upon the failure of the gift in 
favour of the grandson, the grandson (Respondent 2 before us) takes the property 
as the heir-at-law after the widows. __ SS fe eee, ; 

. Our view that there was an intestacy in this case consequent upon the failure 
of the gift in favour of the grandson is supported by a Bench decision of this Court 
in The Official Assignee of Madras v. Vedavalli Thayarammal*. There, the testator had 
given the whole of his residuary estate'to his grandson or sons who might be born or 
would be born tohis.son S within ten years after his death. If there were no such 
grandsons, the residuary estate. was directed to be divided: equally between his 
granddaughters after the death of his wife. -By a codicil, the*distribution of the 
estate among the granddaughters~was postponed till after the death of his wife, 
his son and daughter-in-law. The testator died in 1887, leaving a widow, son and 
‘three granddaughters. A grandson was born in 1889. On a construction of this 
‘will, it was held that the bequest in favour of the grandson born in 1889 after. the 
death of the testator was invalid under the rule in the Tagore case} that as the will 
provided that’ the gift-over’ to the, granddaughters; was tọ, take effect. only: if theré 
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was no gaian born within ten years of the testator’s death but a grandson was. 
actually born within ten years, the case fell within section 117 of the Indian Succession 
Act, corresponding to the present section 130, and the gift-over would not take: 
effect, and the result was an intestacy. Ramesam, J:,’ in his separate concurring: 
judgment, supported the finding of the failure of the first upon the additional ground 
_that there was an interval after the testator’s death, during which the estate was not 
‘vested in any person. On this ground, he held that the disposition in favour of the 
grandson was void and consequently the disposition in favour of the granddaughters. 
also was void. This ground of the decision cannot be held to be impliedly over-. 
-ruled by the decision of the Supreme Court in Mrs. Manekshaw v. Motishaw1. We 
agree with the learned Subordinate Judge that there was an intestacy in this. 
case, even though we do not agree with him that the gift in favour of the grandson 
was validated by the provisions of Madras Act I of 1914. The result is that there 
was no valid gift in favour of the charity, which could take effect. 


It is unnecessary ‘in this view to consider the other questions whether the bequest 
in favour of the charity was ineffective for any reason like the charity not having 
come into existence on the death of the testator or the widows having repudiated 
the charity, or because of the provisions in the will regarding the gift in favour of the 
charity being inchoate. It is also unnecessary for the disposal of this appeal to. 
consider the question whether the suit fails by reason of limitation or adverse posses-. 
sion. However we fail to understand the observations of the learned Subordinate 


Judge that the alienors and the widows had prescribed title by adverse possession.. - 


The widows and the second defendant were in the position of trustees of the charity 
if there was a valid creation of a Trust under the will; Consequently their possession 
could never be adverse to the Trust. In view of the admitted fact that the widows: 
and the second defendant had consistently denied the charity, we fail to see against 
whom the alienors could acquire title by adverse possession. Anyway, to support 
the decree of the lower Court it is not necessary to agree with the conclusions of 
the lower Court upon these questions of limitation and adverse possession. On our 
finding that the bequest in favour of the grandson failed, and consequently, even if 
there was a valid bequest in favour of the charity under the will and the codicil, 

that also failed and an intestacy followed, the suit must necessarily be dismissed. 


The appeal i is dismissed with the costs of the contesting respondents. 
“VSS. f ; , —— 28 _ Appeal dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. Justice Ramaswamr’ AND Mr, JUSTICE ANANTANARAYANAN. 


S. Popkaratarayana Ayyar eee and others .. Appellants* 


v. 
Lakshmi Ammal and others a ss Respondents. 


Hindu law—Widow—Maintenance—Power of Court to vary rate fixed by á prior decree—Scope—Period? 
` anterior to date of subsequent suit—Right to arrears.at enhanced fate. © ` 


It is true that the rate determined by a prior decree for maintenance in favour of a Hindu widow 
must prevail unless it is wiried but this ‘does not necessarily imply that a Court has no power to vary 
that rate from a period anterior to the date of the suit brought for the variation. That would entirely 
depend upon the time from which the changed circumstances have prevailed, the reasonableness of 
the claim of the maintenance-holder to an enhanced allowance, the existence or absence of demand. 
and refusal, etc. . E =- R E Aae 
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- , R. Ramamurthy Ayyar atid R. Ramachandran, for. Appellants in Appeal.No. 462 of 
1955 and Respondents 2 to 4..in Appeal No. 492 of 1955. ya ae 


. P. N. Appuswami and T. R. Sundaram, for Respondent in Appeal No. 462 of 1955 
and Appellant in Appeal No. 492 of 1955. ©, i : 


P. S. Chandrasekhara Ayyar and P. S. Ramachandran for 2nd and 3rd Respondents in 
Appeal No. 462.0f 1955 and 5 and 6th Respondents in Appeal No. 492 of 1955. 


Fe The Judgment of the Court was delivered by 


Anantanarayanan, F.—A.S. No. 462 of 1955 is an appeal by defendants 1 to 6 in 

the Court below in a suit instituted informa pauperis by a Hindu widow for recovery 
“of arrears of maintenance, and for enhancement of maintenance and raiment allow- 
ance. A.S. No. 492 of 1955 is an appeal by the widow upon grounds that she 
ought to have been granted enhanced maintenance and raiment allowance as: prayed 
.for. In this appeal, there is a memorandum of cross-objections filed by respondents 
5 and 6, particularly objecting, inter alia, to any enhancement of,maintenance from 
the date of demand by the widow (15th December, 1945), as decreed by the learned 
Additional Subordinate Judge of Tirunelveli. i 


1 


The background of facts may be briefly set forth as follows:-One Sri V. Subbu- - 
“swami Ayyar was a vakil of Vannarpet who had extensive properties, and he died 
‘in 1905 leaving a very rich estate. His four sons were Subramania,Ayyar, Srinivasa 
-Ayyar, Ramachandra Ayyar and Sankaranarayana Ayyar (first'defendant).' Rama- 
chandra Ayyar died without issue on 1st July, 1919 leaving’his widow Lakshmi 
Ammal" (the present plaintiff): Subramaniia Ayyar died on' 28th February, 1922, 
‘again without children, but leaving two widows behind him. ‘Defendants‘r to 4, - 
-of whom the first defendant died pendente lite constituted the branch of Sankara- 
-nafayana, and defendants 5-and 6 similarly constituted the branch of Srinivasa 
‘Ayyar, who himself died in 1949. : In 1924, Lakshmi Ammal (the present plaintiff) 
“andthe two widows of Subramania Ayyar, instituted claims for maintenance, and 

the relevant suits were O.S. Nos. 23, 35 and 39 of 1924. “Those decrees of the‘learned 
«Additional Subordinate Judge of Tirunelveli came ‘up on appeäl 'to thé High! Court, 
and the assets and income of the family at that-time, as well as the principles upon 
which the widows ought to, be granted maintenance ‘and the quantum of ‘main- 
tenance to be determined in their cases, were dealt at length by the judgment of the 
Bench, Wallace and Tiruvenkatachariyar, JJ., in Srinivasa Ayyar v. Lakshmi Ammal}, 
We shall have occasion, subsequently, to refer to the facts as found in that judgment. 
It is sufficient here to state that the present plaintiff sent notices to the first defendant 
and his. brother on 15th December, 1945, intimating: them: of changes im circum- 
.stances, ‘both with regard to the increased value of assets and income, and also with 
regard to the sharp -increase in costs of living, and claiming enhanced maintenance. 
“Taking all the relevant factors into consideration, the plaintiff claimed in the present 
suit maintenance at Rs. 250 per mensem and a sum of Rs. 250;fer annum, as raiment 
allowance. The learned Subordinate Judge has now granted the plaintiff. Rs. 150 
_per'mensem instead of Rs. 100 per mensem which was, the amount allowed in the 
„previous litigation, from 15th December, 1945 (the date of her demand) till gist 
December, 1953,: the future maintenance’ of Rs. .150 per mensem.with raimént 
allowance of Rs. 150 per.annum, together with a charge in respect of these claims 
upon the estate. ; i 


Erg 


In Srinivasa Ayyar v. Lakshmi Ammal? already referred to, the nature of-assets 
-held by this family, and the estimate of the annual income, are matters dealt, with 
at some length. It is to be noted that even in that litigation of the year 1924, the 
-Subordinate Judge who tried these suits 'for-mairitenance ‘éstimated the annual 
income as about Rs. 30,000. The High Court observed that the ‘right té-main- 
tenance should. be determined in such cases---  - - -~ BO, ORT aaeeei GO 
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“ having regard to the extent of the assets of her husband taken over by his successor. . . e -e 
Each case has to be decided upon its facts. Where the assets of the husband which have been taken 
over are comparatively small, it has been held that the widow may be awarded even the whole of the 
income from her husband’s share as it was at the time of his death. But in other cases, there is no 
fixed ratio between the income derivable from the husband’s share and the proportion thereof which 
should be. awarded to her for her maintenance. All that is required is that the allowance ought to be 
such as to enable her to live in comfort having rega d to the means of the family. Such being the rule, 
it is -not in our opinion open to the coparceners of her deceased husband, who have taken his 
properties by survivorship, to prescribe any arbitrary standard as regards the comforts the widow is 
entitled to have, or the style in which she should live ”. i 


We must here emphasise that the High Court came to the conclusion, even in 
Srinivasa Ayyar v. Lakshmi Ammal which related to estimates of 1924, that the learned 
Subordinate Judge then arrived at a fair approximation of the average annual 
income of this family. 


In Ekradeswari v. Homeshwar? the Privy Council pointed out : 


“ Maintenance depends upon a gathering together of all the facts of the situation, the amount 
of free estate, the past life of the married parties and the families, a survey of the conditions and neces- 
sities and rights of the members, on a reasonable view of change of circumstances possibly required 
in the future, regard being, of course, had to the scale and the mode of living, and to the age, habits, 
wants and class of life of the parties.” 


In the present matter, this action for increased maintenance by the plaintiff 
was strenuously contested by defendants 1 to 4 and defendants 5 and 6, upon grounds 
that the assets of the family had dwindled owing to failure to realise outstandings, 
and also owing to meagre compensation given by Government for estates taken 
over, while the wants and necessities of the other branches, particularly of first 
defendant’s branch, had increased. The plaintiff contended that the assets were not 
merely intact, but were far more substantial, being in the shape of properties rather 
in the shape of outstandings, which was the situation in 1924. The income was 
estimated by the plaintiff at about Rs. 60,000 per annum. The learned Subordinate 
Judge came to the conclusion that the income was certainly not less than Rs. 30,000 
per annum, and could probably be a little more. As regards cost of living, he has 
gone into the cost of living index figures which were made available to Court, and 
observed that these figures registered a sharp increase of over 300 per cent. from 1935 
to about 1952. He has further observed that the cost’of living index of 1924-2 5 was 
unlikely to have been materially different from, or appreciably higher than, the 
index figures of 1930 to 1939. Upon his own findings, the annual income which 
could have been derived and enjoyed by the husband of the plaintiff, if he were 
alive, would be about Rs. 7,500 . In that context, the claim of the plaintiff for 
enhanced maintenance aggregating to Rs. 250 per mensem and raiment allowance 
of Rs. 250 for the year, would still be less than 50 per cent. of the share of her hus- 
band. Neverthelss, the lower Court granted the plaintiff only the rates that we 
have already referred to, while the difference between the previous decreed rate 
and the present rate has been granted as arrears of maintenance from the date of 
the plaintiff’s demand (15th December, 1945) to 31st December, 1953. The ques» 
tion before us, therefore, is whether the estimate of assets and income by the learned 
Subordinate Judge is correct, and whether the plaintiff is entitled to further reliefs 
in these appeals. ; 

We might immediately state that we are satisfied, from a careful consideration 
of the data available in this suit, that the estimate of the learned Subordinate Judge 
errs, if at all, in being somewhat conservative. Though the defendants strenuously 
contended that the assets had shrunk, and the income was relatively precarious, the 
first defendant throughout declined to make a clean breast of the actual particulars 
of income, item by item. He even declined to file an affidavit regarding his assets 
and income, and certain accounts filed in the suit were found by the learned Subor- 
dinate Judge to be unsatisfactory, and he was sceptical about them. The learned 
Subordinate Judge also found that debts to the tune of Rs. 50,000 or 60,000 con~< 
Se 
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„tracted by first defendant, were so incurred in order to acquire further properties, and 


to increase the estate. Mr. K. Rajah Iyer for the plaintiff has drawn our attention . 


to certain undeniable facts, which clearly point to the true state of affairs. Thus, 
the Kayathar properties alone comprised 128.91 acres of nanja and 507 acres of 
punja, while the Avanaperi properties are capable of yielding 73 kottas. Of the 
compensation of Rs. 2,36,000 for the Elavarasanandal, etc., villages acquired by 
Government, Rs. 1,18,000 has been paid, and it is not as if the payment of the 
balance cannot be confidently anticipated. The Vannarpet house has been esti- 
mated at Rs. 1,50,000 in value, from avilable data, and an estimate of Rs. 1,00,00. 
at least would appear to be justified, even from a conservative point of view. The 
total annual income computed upon these data exceeds Rs. 60,000 which is the 
estimate by plaintiff.and her brother-in-law Sitarama Ayyar (P.W. 2). ‘At the 
least, therefore, the share of the annual income which could have been derived by 
the coparcener representing this-brauch, namely, plaintiff’s husband, would appear 
to be Rs. 7,500 per annum. This, as we have earlier observed, would certainly 
justify the award of maintenance at the enhanced rate now claimed, that is, Rs. 250 
per mensem and Rs, 250 per year as raiment allowance. Nevertheless, the learned 
- Subordinate Judge granted only Rs. 100 per mensem as maintenance and Rs. 100 a 
year for clothing. - : 


The learned Subordinate Judge rightly emphasised that the fact that the 
number of defendants in the branch of the first defendant had increased, was no 
criterion in assessing the maintenance payable to plaintiff. As he observed, -the 
fact that commitments have increased in the ‘branch of one coparcener, is no 
ground at all for giving diminished relief with respect to the claim for maintenance 
by the widow of another coparcener, so long as-she is claiming only a reasonable 
proportion of her husband’s share of the income. Actually, we note that Srinivasa 
Aiyar. and Sankaranarayana Aiyar became divided even by the time of this suit, 
and that those branches are separate. ' The plaintiff is the daughter of a retired 
Deputy Collector, who left substantial properties. She was married into a very 
rich family, and she had the misfortune to lose her husband even prior to the con- 
summation of marriage. She is accustomed to a life of some decency and comfort, 
and her claim commends itself to us that her allowance for maintenance should be 
proportionate to these circumstances, enabling her to have one or two servants to 
look after her in middle, age. Privation per se is no virtue, and; while a Hindu widow 
is certainly expected to live a chaste life, which is further not extravagant or dis- 
proportionate to the means and income of her late husband, we are quite unable 
to concede that austerity or asceticism should be rightly expected of her by the 
coparceners of her deceased husband. With regard to the cost of living indices, 


the facts speak for themselves, and we must certainly take judicial notice of the fact - 
that, with prevailing prices, even an allowance of Rs. 250 per mensem may not at ` 


all imply any very great standard of life, considered relatively with regard to the 
wealth and background of this family. There is absolutely nothing in the evidence 
to reinforce the suggestion of the defendants that the plaintiff was really claiming 
more, in order to enrich her sister, her’ brother-in-law (P.W. 2) -and the children 
of that family. On the contrary, it is clear that the defendants never made' a 
true disclosure of the value of the assets and- income, and the income. probably 
exceeds the estimate arrived. at by the trial ‘Court. f . ae 


We have therefore no hesitation in ‘concluding that the appeal of the plaintiff 
must be allowed upon this aspect, and that she is entitled to increased maintenance 
at the rate of Rs. 250 per mensem, and to Rs. 250 per year for clothing -as claimed 
by.. her. ‘ ER Tae AnS L Ad `, oe, 


“With regard to the enhanced maintenance decreed by the Lower Court at the 
difference between the previous ‘rate and the rate decreed in suit, for the, period 
15th December, 1945 to gist December, 1953, more or less as constituting arrears 
of maintenance, it is. strenuously contended that this. is illegal. The. contention 
may be put in the following form. Since the previous rate, was granted by a-decree 
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of Court, it is. the rate governing the parties, unless it, is varied by another decree, 
or unless the decree bears, on its own face, provision for: varying the rate in accord- 
ance with changed ‘circumstances, or a machinery for determining this. In such 
a state of affairs, the defendants are: not liable for any arrears, since they satisfied 
the claim of the plaintiff for maintenance at the reduced rate decreed for the period 
prior to suit, even though the plaintiff might have made a demand on 15th Decem- 
ber, 1945. The decisions upon which this proposition is sought to be maintained, 
as a question of law, are (1) an early decision in Sreeram Bhuttacharjee-v.' Puddomookhee 
Debis*, (2) the decision of Wadsworth, J., in Veerayya v. Chellamma*, where this early 
decision has apparently been followed, (3) a Bench decision of the Nagpur High 
Court in Trimbak v. Bhagu Bai*, which does not really relate to the matter in the 
form in which it now presents itself, and (4) the decision of the Nagpur High Court 
in Savitribai v. Radhakisan*, where alone an observation is to be found to the effect, 
that in a suit for variation of maintenance claim, the enhancement can take effect 
only from the date of the suit, and cannot affect’ the question of arrears. i 


The matter appears to merit careful scrutiny, particularly as we find that no 
clear line of réàsoning upon this aspect is evident in the authorities which have been 
cited. Again; of these authorities, the decision of the: Nagpur High Court in Savitri- 
bat v. Radhakisan‘ is alone in point, and we shall -now proceed to analyse the impli- 
cations of the proposition of law involved, especially as that decision merely contains 
an assertion that the enhancement ought not to be allowed from any date previous 
to the date of the suit, where a prior decree for maintenance has-been granted as 
between the parties. 2 

It is well known that, at one stage, the entire question of a claim for arrears of 
maintenance was in doubt, as a legal claim, and the-grant of this relief was held to 
be within the discretion of the Court.” But it has since been settled law, by a series 
of decisions, which it is not necessary to’set forth here, that even a demand and 
refusal need not precede the clairn for arrears, arid that mere non-payment of main- 
tenance would prima facie constitute proof of wrongful withholding. In Nagendramma 
v. Ramakottayya®, a Bench decision of this Court, to which one of us was a party, the 
aetna has been exhaustively reviewed, and the following observations. are signi- 

cant. T RS 


“The question of arrears is allied to that of quantum of maintenance and it falls within the range 
of the right to maintenance. It is a legal right not depending upon any demand and refusal for itss 
enforcement, although a demand may show that the person demanding is in necessitous circum- 
stances and is insisting upon her rights... .But in Madras a long series of decisions have held that the 
right to arrears is an absolute right, defeasible only on proof of waiver, abandonment,.estoppel or limi- 
tation ; in other words, that apart from these considerations, a Court has no discretion either to 
disallow arrears totally, or to cut down the period for which they are to be granted.” 


_ In. this context, and before proceeding further with ‘this line of reasoning, it 
may be desirable to statesome undeniable facts. The plaintiff made the demand for 
maintenance at the enhanced rate through Exhibit A-47 dated 1 5th December’ 
1945, sent to’ both Sankaranarayana Ayyar and Srinivasa Ayyar by her Advocate. 
This was followed subsequently by another letter, dated 14th. November, : 1953 
(Exhibit A-50), and it is.admitted that the claim of the plaintiff was repudiated in 
1945-1946 itself by reply notices Exhibits A-48 and A-49. The ‘plaintiff states in 
her evidence: a : - Pate oe 

“The brothers were saying that they will consult the othe : : 
ree Bie eel "So Í sent Exhibit A-s2 (Copy).” ARPT S 1 kept quiet so long 


We are hence satisfied that the plaintiff did ‘make a demand, that the demand 
was met by refusals, but that the plaintiff was reluctant to proceed to sue because 
- the defendants representing these branches were-promising to give her some relief, 
SF wae ea ee 

1e (1868) 9 W.R. 152. , .3. LL.R. (1941). Nag. 437. ae 

. 2 (1938) 2 M.L.J. 822 : EL.R. (1939) Mad. © 4. ALR! 194 Nee ge 
234. 5. (1958) 1 M.L.J. 25. 
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and that this state of negotiation and the reluctance of the plaintiff to proceed to the 
extreme of a suit, were responsible for the delay. 


The question is whether, under the circumstances, enhanced maintenance 
could be granted from the date of demand and refusal, notwithstanding the fact that 
the previous decree was not sought to be varied by a suit at that stage. The right 
of the Court to grant enhanced maintenance, in view of changed circumstances, 
is an ample power which is not in dispute. It now finds statutory recogniton in the 
Hindu Adoptions and Maintenance Act (LXXVIII of 1956), in section 25, as 
follows :— 

“The amount of maintenance, whether fixed by a decree of Court or by agreement, either before 


or after the commencement of the Act, may be altered subsequently if there is a material change in 
the circumstances justifying such alteration ”. 
\ 


The very expression ‘arrears of maintenance’ is not a happy or precise one ; 
if it implies that these are dues based upon some mere contract, which is invariable 
as between parties, and which further involves some positive agreement, demand 
or refusal, it is actually misleading, forthis liability stems from the personal law 
governing the parties, and essentially is not a contractual obligation, though Courts 
have recognised the validity of contracts by which it may be affected. : 


It has to be noted that the early decision in Sreeram Bhuttacharjee v. Puddo- 
mookhee Debiat, really related to the enhancement of maintenance fixed by a family 
arrangement, and it laid down the broad rule that mere cessation of payments is 
not a ground for- enhancement. It was so understood by Wadsworth, J., in 
Veerayya v. Chellamma?, and he was also referring to circumstances under which the 
payments under the old decrees had ceased. -The Bench decision of the Nagpur 
High Court in Trimbak v. Bhagu Bai? did not deal with this issue, as we have earlier 
observed, but at page 449 there is a remark to the effect that the Courts should 

„determine the right to the figure claimed which existed when the cause of action 
accrued. The dictum laid down at page 449 was that 


“Unless a decree provides on the face of its machinery for its own alteration, variation can 
only be obtained by a separate suit properly framed for the purpose ”’. 


This states the true position at law, if we may say so with respect and has to be 
followed. But it is not the point before us. Savitribai v. Radhakisan* was actually 
a case by the plaintiff for reduction ofthe amount fixed in a maintenance decree on 
the ground of altered circumstances, and the learned Judges observed— 


“Therefore, down to the bringing of the suit for variation, the decree-holder has a right to the 
figure fixed in the decree. It follows that in such case there can be no retrospective variation either 
up or down. Whatever is decided in the subsequent suit, takes effect only from the date of that 
suit.” 

With great respect, we are unable to follow this decision, particularly as the 
reasoning upon which the proposition is based has not been made clear, It is 
undoubtedly true that the rate determined by the decree must prevail unless it is 
varied, but this doesnot necessarily imply that a Court has no power to vary that 
rate from a period anterior to the date of the suit brought for the variation. That 
would entirely depend upon the time from which'the changed circumstances have 
prevailed, the reasonableness of the claim of the maintenance-holder to an enhanced 
allowance, the existence or absence of a specific demand and refusal, etc. - It is one 
thing to state that the parties are governed by the rate until a variation is effected, 
and quite another to confine the power of Court to determine the period for which 
the right to enhanced maintenance should prevail. Actually, as Mr. K. Rajah 
Ayyar for the maintenance-holder pointed out, if this strict logic is to be adhered 
to, the Court should grant enhanced maintenance varying the rate of the previous 
decree only from the date of its own subsequent decree, and not from the date of 
suit. We think that the confusion arises from the fact that ‘ arrears of maintenance.’ 

1. (1868) 9 W.R. 152. ` . LL.R. (1941) Nag. . 

2. oap] 2 MLJ. 822 : LL.R. (1939) Mad. A AJIL.R: po Nee 
234 at 241, 
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are frequently interpreted as akin to some kind of contractual obligation, so that the 
payment of maintenance at a particular rate is held to absolve the person liable 
to pay maintenance from payment of arrears determined upon some other rate, 
upon the argument that a supérseding allowance should take effect only from the 
date of the second suit, where a previous maintenance decree had been in existence. 
The institution of such a second suit, or a delay in instituting it, may depend upon 
a variety of circumstances ; in a case like the present, for instance, it may be actually 
due to a demand met by a formal refusal, but really accompanied by some kind of 
subsequent negotiation, or a climate for settlement, where relief is promised. We do 
not think that the power of thé Court to grant énhanced maintenance can be so 
circumscribed, or so rigidly affected. We hence hold that, appropriate to the facts 
of the present case, we would be amply justified in confirming the decree for arrears 
of maintenance from the date of demand 15th December, 1945 to 31st December, 
1953, which is a reduced rate in comparison with the rate we are now decreeing in 
these appeals. We further direct that the charge given by the Lower Court be 
confirmed, upor the basis of the reliefs given in these appeals. 


The appeal of the plaintiff is therefore allowed accordingly, and the appeal of 
the defendants and the memorandum of cross-objections are together dismissed 
with costs throughout (Advocate’s fee one set). .The contesting respondents should 
pay the Court-fee due to Government. 


These appeals having been set down for being mentioned this day, the Court 
made the following Order :— f 


One set of costs which has been awarded will be in A.S. No. 492 of 1955 and 
the fee certificates will be permitted to be amended accordingly. 


V.S. —— A.S. No. 492 of 1955 allowed: 
A.S, No. 462 of 1955 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. JusTicE RAJAGOPALA AYYANGAR. 


The Associated Cement Co., Ltd., Madukkarai Cement Works, i 
Madukkarai .. Petitioner* 

1 V. i i 

Labour Inspector (Central), Coimbatore and another > Respondents. 


, Minimum Wagee Act (XI of 1948) and Rules framed thereunder Rule 23—Scope of —If provides for pay- 
ment of wages-even for weekly holidays. 


Rule 23 of the Rules framed under the Minimum Wages Act only provides that unless the con- 
ditions laid down therein are satisfied, viz., permission from Central Government being obtained and 
compensatory holiday being given, no worker in a scheduled employment should be required to 
work on the first day of the week, viz., Sunday. The rule does not mean that an employer should pay 
wages sven o weekly holidays, generally Sundays on which the workers were not required or 

owed to work. 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therein and in the affidavit filed therewith, the High Gourt will 
be pleased to issue a writ of certiorari calling for the records in M.W.P” No. 26 of 1956 
on the file of the Labour Court of Coimbatore (Authority under the Minimum 
Wages Act, 1948) and quash the Order, dated 20th December, 1957 and made 
therein. , 


M. K. Nambiyar and K.P. Adiga, for Petitioner. l 
The Additional Government Pleader (M. M. Ismail), for Respondents. 





*W.P, No. 284 of 1958, : 15th September, 1959. 
poet (24th Bhadra 1681—Saka). 
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The Court made the following ~~: 


Orver,—This is a petition for the issue of a writ it of certiorari to call for the records 
in Minimum Wages Petition No. ‘26 of 1956 on the file of the Labour Court at 
Coimbatore and quash an order passed by that Tribunal, dated 20th December, 
1957: o 


The Associated Cement Co.; Ltd. , carrying on the business of manufacturing 
cement-at Madukkarai is the petitioner. The proceedings out of which this petition 
arises originated in an application under section 20 (2) of the Act filed by the Labour 
Inspector of the Central Government at Coimbatore before the Labour Court— 
which is the authority constituted under section 20 (1) of the Minimum Wages, Act, 
1948—for a direction under sub-section (3) of section- 20, on the allegation that the 
respondent there, the Associated Cement Co., Ltd., had paid less than thé minimum . 
rate of wages to certain of the company’s employees. 


The workmen to whom. according to the Labour Inspector wages less than: the 
minimum wages had been paid were those employed in lime stoné’ quarries. The 
violation of the Minimum Wages Act and the Rules made thereunder was stated 
to consist in failure to pay wages for the weekly holidays for the period March, 1956 
to, June, 1956, to three employees whose names were set out in the annexure to the 
application. It was common ground that the application was filed as a test case, 
and that there were a very large number of other employees to whom also payments z 
on the same basis: had been made by the company. 


There is no dispute that employment in stone-breaking or stone-crushing i is an 
employment in a scheduled: industry to which the Minimum Wages Act would 
apply. A Committee for the fixation of the minimum wages for stone-breaking and 
crushing operations had been set up by the Government of Madrason 26th September: 
1950, under section 5 (a) of the Minimum Wages Act, and the Committee had, after 
an exhaustive enquiry fixed the minimum wages payable for workers in these indus- 
tries. ‘The basis upon which the Committee fixed this wage was to fix the minimum wage 
first for a month on the basis of the minimum requirements of the worker for a month 
of go days and to calculate the daily wage by dividing this sum by 26. It would 
thus be seen that the daily wage fixed had also taken into account payments for the 
weekly holiday to which the workmen ‘were statutorily entitled. Subsequently, 
a second Committee was appointed, constituted by the same members as the first 
Committee to fix the rate of minimum wages for similar operations in mines, and the 
Committee submitted ‘a report working out the minimum wage for workers in this 
industry on the same basis, that is, by taking the minimum monthly wage on the 
basis of.30 days in a month and dividing- it by 26 so as to arrive at the daily minimum 
wage for the worker. The Government of Madras. accepted the report of this 
Committee and passed a Government Order on 15th February, 1952, fixing the 
minimum rates for employment in stone-breaking carried on in mines. It is not 
necessary for the purpose of the points arising in this petition to go into ‘the exact 
figures and hence I am not mentioning them. Subsequent thereto the Government 
of Madras promulgated on 24th June, 1953, rule 23 in conformity with this fixation 
of minimum wages. Rule 23, which was promulgated by the Madras Government 
was in the same terms as rule 23 of the Central Rules, 1950, on minimum wages 
promulgated by the Central Government on 14th October, 1950. Rule 23 ran: 

"(1)" Unless otherwise permitted by the Government no worker shall be required or allowed 
to work in-a scheduled employment, on the first day of the week- (hereinafter referred to as thé ‘said 
day’) except where he has. or will have a holiday for the whole day on onè of the three days imme- 
diately before or after the said day. Every worker who shall be required or allowed to work in a 
scheduled employment on the’said day shall be paid wages equal to his average daily wages during 
the week he has last worked. 

Provided that the weekly holiday may be substituted by another day. 
Provided further that no substitution shall be made which will result in any worker working for 
more than ten days consecutively without a holiday ‘for a whole day. 


(2) Where in accordance with the provisions of sub-rule (1) any worker works on the said day 
and, has had,a holiday on one of the five days immediately preceding it, the said day shall, for the 
purposes | of calculating his-weekly hours of work, be included in the preceding week, 


, 
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. 


Explanation : For the purpose of ‘this rule ‘Week’ ‘shall mean `a period of seven days beginning 


at midnight on Saturday night ^.: - 


It is the proper construction of ‘this rule that is in the main involved in this 


petition. Stated shortly the point arising is whethér under this rule a payment 
had to be made for Sundays also which was allowed: to the workmen as a weekly 


holiday. The complaint of the Labour Inspector proceeded on the basis that wages’ 


were due for the weekly holiday of Sunday also under the terms of rule 23 and the 
Labour Court, the authority under the Minimum Wages Act, has accepted this 
interpretation and had passed a direction under section 20 (3) of the Act requiring 
the Company to make payments on that basis. It is the correctness of this decision 
. and the legality 6f this direction that is challenged in this writ petition. i 


Two points were urged by Mr. Nambiar,.the learned counsel for the petitioner, 
in support of the petition. The first was that the period in regard to which there 
was a complaint of failure to pay wages covered March, 1956 to June, 1956 and that 
the authority constituted under section 20 of the Minimum Wages Act had, on the 
law as it stood on those dates, no jurisdiction to make a direction in regard to the 
wages for weekly holidays. Section 20, as it was originally enacted in 1948, vested 
“the authority ” with jurisdiction to hear and decide matters arising out of the 
“ payment of wages less than the minimum rates of wages to employees employed 
or paid in that area” (Section 20 (1)): This sub-section was amended by Central 
Act XXX of 1957, (which received the assent of the President on 17th September, 
1957) by the introduction of the words ae 


“ or in respect of the payment of remuneration for days of rest or for work done on such days 


under clause (b) or clause (c) of sub-section (1) of section 13 or of wages at the overtime rate under, 


section 14.” 


Even the petition filed by the Labour Inspector was before the date of this 
amendment. The question that was raised before the Tribunal was whether the 
Tribunal had any jurisdiction to entertain an ‘application relating to a failure to 
make a payment in respect of remuneration for days of rest before the amendment 
came, into force, and that since on the date covered by the complaint, as also the 
date when the petition was filed the amendment had not come into force, the Tribunal 
could only exercise the powers under the-unamended section 20 (1) of the Minimum 
Wages Act. The Tribunal overruled this objection by stating that the amendment 
was declaratory and was, therefore, retrospective. 


` The learned counsel for the petitioner urged that this reasoning was unsound 
and that the Tribunal had assumed jurisdiction on an erroneous interpretation of 
the statute. The decision on this point would primarily depend upon the meaning 
of the expression ‘ rates of wages” or rather the expression ‘ wages’ occurring in 
sub-section (1) of section 20. It is common ground that the Tribunal had jurisdiction 
- to entertain claims where payment was made at less than the “‘ minimum wage ”. 
If “ wages ” included the remuneration payable for days of rest, the jurisdiction of 
the aythority under section 20 (1) would naturally extend to entertain a claim as. 
regards that species of remuneration. ‘‘ Wages”? are defined in the Act by section 
2 (h) to mean f 
“all remuneration capable of being expressed in terms of money which would if the terms of the 
contract of employment express or implied, were'fulfilled, be payable to a person employed in respect bf his 
employment or of work done in such employment.” (Italics mine). 
This is followed by certairi items which are not to be’ treated as wages and the 
payment of remuneration in respect of days of rest is not of the items so excluded. 
Section 13 of the Act enables the appropriate Government to provide for a day of 
rest in every period of seven days which shall be allowed to all employees or to any 
specified class of employees and for the payment of remuneration in respect of such 
days of rest ; as also. to provide for payment for work for a day of rest at a rate not 
less than the overtime rate. The payment of remuneration for a day of rest would, 
therefore, be“ wages payable to a person employed in respect of his employment ” 
within the definition of section 2 (4). Ifsuch a payment constituted remuneration, 
and therefore, wages, it appears to me that-even on section 20 (1) as it originally 
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stood a payment for a day of rest . would fall within the scope of section 20 (1) of the 
Act. In this view the interpretation placed by the Tribunal on the purpose of the 
amendment effected to section 20 (1) by Central Act XXX of 1957 would appear 
to be well-founded. 


The more substantial point, however, which Mr. Nambiar, the learned counsel 
for the petitioner, urged was in relation to the interpretation of rule 23 as promul- 
gated by the Madras Government, which is in terms identical with rule 23 of the 
Central -Rules. The‘construction of this rule came up for consideration before a 
Bench of the Bombay High Court in The Trustees of the Fort of Bombay v. The Authority 
under the Payment of Wages Act! and the judgment of the Bench was delivered by 
Gajendragadkar, J., as he then was. It is sufficient to refer to the headnote of the 
report to‘understand the point decided. The headnote runs : eae z 

“Rule 23 of the Rules framed under the Minimum'Wages Act (XI of 1948) provides that no 
worker shall be required or allowed to work in a scheduled employment on the first day of the week. 
In other words, the object of the rule is to allow the employment of a worker on a Sunday which is 
described as the first day of the week only if two conditions are satisfied: (1) the Central Government 
must permit such a course ; and (2) if a worker is asked to work on a Sunday then he must Have a 
holiday for a whole day on one of the five days immediately before or after the said day, for which, he 
shall receive payment equal to his average wages during the preceding week. Negativing the conten- 
tion that if a workman is required to work on a Sunday he must receive payment as directed both for 
the Sunday on which he works and for the holiday, which he is entitled to receive, it must be held 
that the expression ‘ for which’ in rule 29 refers to the, holiday mentioned in the earlier part of the 
clause. The words ‘for which’ do not refer to the first day of the week but‘refers to the holiday in 
the preceding clause”. ’ j : 

This decision was cited to the Labour Court, but by a process of reasoning, 
which I am not able clearly to understand, it refused to follow this decision, and held 
that the interpretation which this Bench of the Bombay High Court placed upon 
this rule, was not correct. I feel unable to agree with this conclusion of the Tri- 
bunal. I will extract only a short passage from the judgment of Gajendragadkar, Jeo 
which expresses my own view of the matter : 

_ “ This rule provides that no worker shall be required or allowed to work in a schedule employ- 
ment on the first day of the week. In other words, the object of the rule is to allow the employment 
ofa one on a Sunday, which is described as the first day of the week, only if two conditions are 
satisfied : la i - A K ' 

“(1) The Central Government must permit such a course; and (2) if a worker is asked to work 
on a Sunday then he must have a holiday for a whole day onone of the five days immediately before 
or after the said day, for which he shall receive payment equal to his average daily wages during the 
preceding week. : i 

This second condition involves that, whenever a workman is required to work on a Sunday, 
within the.specified period he must be granted a holiday and he must receive his wages as prescribed. 
The first proviso permits that the weekly holiday may be substituted by another day ; and the 
second proviso provides æ valuable safeguard to the worker by directing that no substitution shall 
be made which would lead to the result that the worker would work more than ten days consecutively 
without a holiday. The usual rule appears to be that every Sunday should be'a day of weekly rest. 
Rule 23 provides for an exception; it allows the employer to require or permit his workman to work 
on a Sunday, but since this course amounts to depriving workman of his legitimate and usual day of 
weekly -rest, the employer is required to obtain the consent of the Central Government ‘requiring 
the workman to work’ on a Sunday and he is also required to give the workman a holiday within the 
period mentioned and pay wages to him. This rule can be pressed into service by the employees 
În the present cases when it is common ground that they were neither required nor allowed to work 
on any of the Sundays in question.” 


‘The construction which the Tribunal adopted on the terms of rule 23 was clearly 
erroneous, and this order under section 20 (3) based on such interpretation is, 
therefore, vitiated by apparent error and has therefore to be set aside. It is not 
disputed that if rule 23 is interpreted as in the judgment of the Bombay High 
Court, there has been no violation of the Minimum Wages Act committed by the. 
petitioner-company. i ` l 

‘++ The writ petition succeeds and. the rule nisi is made absolute. I have only 
to add that the Labour Inspector has not contested this petition. There will be no 
order:as to. costs. i aa wt 
' RM. fa - ——— ` Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JustTICE RAMASWAMI AND MR. JUSTICE ANANTANARAYANAN. 


Somasundarathu Odayar .. Appellani* 
v. l 
Kalyanasundarathu Odayar (died) and others .. Respondents. 


Madras Agriculturists Relief Act (IV of 1938), section 8, Explanation III—Scope and applicability 
— Renewal and identity of the debt—Settlement of accounts—Debt if can be traced back. 


The effect of Explanation III to section 8 of the Madras Agriculturists Relief Act is to emphasise 
the identity of the debt. So long as that identity can be traced any changes or alterations in the 
debtor or creditor would not take away the case from the ambit of the Explanation. 


The debtor is always entitled to the advantages of section 8 so long as the identity of the debt 
remains intact. He cannot be denied those advantages even if certain intercurrent transactions have 
entered into the stream of transactions. The fact that the renewal does not take account of the statu- 
tory reduction of liability would be immaterial, It is always open to the debtor to subsequently plead 
failure of consideration to this extent. ; - 


A transaction which may be termed as a settlement of accounts cannot ipso facto have the effect 
of preventing the debtor from tracing back the debt in order to obtain relief under the Act. That 
would depend entirely upon the identity of-the debt being traceable through a series of transactions. 


Singanarayana v. Venkataramana Rao, (1953) 1 M.L.J. 267: I.L.R. (1953) Mad. 295 (F.B.), 
distinguished. . 


Appeal against the Order of the Court of the: Subordinate Judge of Kumba- 
konam, dated 21st February, 1956 and made in O.P. No. 11 of 1955. 


R. Gopalaswami Ayyangar, for Appellant. 


G. R. Fagadisan, T. S. Kuppuswami Ayyar, K. Raman and T. R. Venkataraman, for 
Respondents. : ) 


The Court delivered the following 


© 
Jupcmznt:—This Civil Miscellaneous Appeal is preferred by the first respondent 
in the Court below in a petition for scaling down a debt under section 19-A of 
Madras Act IV of 1938. The petitioner in the lower Court has filed a memo- 
randum of cross-objections, which has also to be dealt with. i 


The facts are these. The petitioner in the lower Court and the sons of his 
brother, Sivasankara, Vayyapuri and Sivagnana constituted a Hindu joint family. 
On behalf of this family, and during the course of his management, Sivasankara 
borrowed Rs. 10,000 in March, 1928, executing a promissory note therefor. Several 
payments were made towards this note, and, for the balance due under it and 
comprising a fresh loan of Rs. 800 or so taken, Sivasankara executed another note in 
February, 1931, for Rs. '4,800 and odd. In June, 1933, this was renewed by a pro- 
missory note for Rs. 10,000 and odd executed by Sivasankara and the petitioner in 
the lower Court. This not merely included the principal-and interest under the 
promissory note of 1931, but also fresh loans taken prior to October, 1932. Some- 
time thereafter Rs. 3,000 was borrowed, and certain payments were made towards 
that debt. For the balance due on those dealings, and the promissory note of 
1933 earlier referred to, a fresh promissory note for Rs. 16,092-2-0 was executed by 
Sivasankara and the petitioner in the lower Court on 7th May, 1936. It is alleged 
that Rs. 5,000 had been paid under this document. - 


In December, 1949, there was a partition arrangement in the family of the 
petitioner in the Court below, dnd the debt was allotted to his share. It appears 
later that Vayyapuri, among the members of this joint family, and the son and widow 
of Sivasankara also undertook to pay some amounts, and did do so. The petition 





*A.A.O. N. 282 of 1956, | 24th October, 1959. 
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in the Court below was instituted upon the basis that the entire group of dealings 
related to the joint family, the debt being traceable through a series of renewals 
without loss of its identity at any stage. It was under these circumstances that the 
a in the Court below sought relief under the provisions of Madras Act IV 
of 1938. 


It is important to note the grounds upon which the first respondent below- 
(appellant here) has filed his appeal. The main point taken is that Exhibit B-8 
dated 7th May, 1936 (for Rs. 16,092-2-0 already referred to)-is a result of a mutual 
settlement of accounts between the parties, so that it is not open to the Court to 
proceed into the prior transactions. There could be no question of any outstanding 
interest to be wiped off, nor of any open payment available for appropriation by the 
Court. Under those circumstances, the learned Subordinate Judge erred in holding 
(paragraphs 16 of his judgment) that “ the debt will have to be scaled down under 
sections 8 and 9g of the Act.” The same argument is sought to be reinforced upon 
other grounds. Not merely the amounts shown in the various promissory notes, but 
dealings in money (hand-loans) between the parties have entered-into the history of 
the transactions, and have been taken into account in the settlement. Consequently, 
the petitioner below was not entitled to go behind Exhibit B-8. Further, the 
identity of the debt has not been maintained, and the provisions as to renewal laid 
down in sections 8 and g are inapplicable. Again, the accounts show that, from 
time to time, credits and debits have been balanced, and exhibited as cancelling 
each other (Tamil entry ; Kanchu, Ner). Hence, nothing was left outstanding for 
appropriation. In any event, the accounts filed were maintained by an interested 
party now colluding with thé petitioner in the Court below, and ought not to have 
been relied on., The joint family did not figure as an entity in these transactions, 
and the debt was not a family debt at all. On the contrary Sivasankara and the 
other members separately conducted individual transactions, till the promissory 
notes of 1933 and 1936, and even at that stage, those transactions merely became 
clubbed into the transactions of two members of the family. -C 


We shall later proceed into the grounds appearing in the memorandum of 
cross-objections filed by the petitioner in the lower Court. (1st respondent here). 
For the moment, it is sufficient to note that the crux of the memorandum is that 
the, calculation adopted by the lower Court is incorrect. The entries clearly show 
that the payments were appropriated by the creditor towards principal at every 
relevant stage. The balance due is shown as principal, and outstanding interest, 
separately. Hence, the outstanding interest, remaining unappropriated, will stand 
wiped out on rst October, 1937, by virtue of the provisions of the Act. In other 
words, the objection is entirely to the method of calculation. f 


` We shall now deal with the arguments advanced by the learned counsel for the 
appellant (first respondent below), who has addressed arguments at length upon 
the facts, and also upon several decisions bearing on the legal implications, with 


specific reference to Madras Act IV of 1938. 


The arguments concerning the identity of debtor and creditor and the reliability 
of the accounts filed in suit, may be immediately disposed of. In paragraphs ‘11 
and 12 of his judgment, the learnéd Judge has discussed this matter at length. He 
relies upon the testimony of the Karnam (P.W: 1), who had special acquaintance 
with the family, and comes’ to the conclusion that, throughout, all the dealings, 
whether they were promissory notes, or money borrowed upon hand-loans, were by 
and on behalf of this joint family. The learned Judge held that both the petitioner 
in the Court below, and Sivasankara were managing members of this joint family, 
at different stages. The point is really of very little significance, in view of the present 
form of Explanation III to section 8 of Madras Act IV of 1938, after the further 
amendments which have been enacted. Admittedly, as the definition 
stands, the term ‘debtor’ includes “heirs, legal representatives, or assigns 
or any other person acting on his behalf or in his interest”, The matter 
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has-been considered in Srinivasa Pillai and others v. Muthayya Pillai and another}, by the 
learned Chief Justice and Panchapakesa Ayyar, J. The decision has laid down 
that the effect of the present form of the Explanation is to emphasis+ the identity of the 
debt. So long as that dentity can be traced, any changes or alterations in the debtor 
or creditor would not take away the case from the ambit of the Explanation. 
‘The renewed document may be by a person other than the original debtor, and in 
favour of a person other than the original creditor. 


The finding of the lower Court upon this point is hence correct. 


The more difficult question is whether the identity of the debt has also been’ 
established, in these series of transactions. What is urged by learned counsel for 
the appellant is that hand-loans, individual promissory notes and part payments 
towards the debts figure in a confusing manner, which renders it extremely difficult 
to apply the provisions of sections 8 and g of Madras Act IV of 1938 to this group 
of transactions. But, as we find from the accounts, it is clear that throughout, there 
is the connecting strand or thread which enables us to trace back the debts from the 
promissory note of 1936 (Exhibit B-8) to the original transactions of 1931 and 1928. 
So long as this trace or connecting thread runs through the transactions, we are 
unable to see how it could be maintained that the identity of the debt has disappeared. 
The facts that there have been interim-transactions, whether of promissory notes or 
hand-loans, merging in the renewals at different stages, or that one or other member 
has acted on behalf of the joint family, cannot make any difference. We hold that 
since the strand or continuity is unimpaired, the identity of the debt remains, enabling 
the debtor to obtain relief. We also hold that since the accounts are clearly. genuine 
and contemporaneously maintained, they must be accepted as the basis for relief 
in this case. It is not as if the appellant has produced any other set of accounts, 
which could form the alternative for scaling down operations. 


The far more important argument is that the promissory note of 1936 (Exhibit 
B-8) is the result of a mutual settlement of accounts between the parties, and that, 
as such, there could be no question of any outstanding interest to be wiped off, or 
any open payments to be appropriated. In this view, the document of 1936 (Ex- 
hibit B-8) becomes the starting point for the application of the provisions of the Act, 
particularly as other dealings were also taken into account in the settlement. It is 
strenuously contended that the Full Bench decision of this Court in Suryanarayana v. 
Venkataramana Rao*, is an authority for this view. 


f We think that this is to misconceive altogether the true scope and applicability 
, of the Full Bench decision in Suryanarayana v. Venkataramana Rao?. Before proceeding 
to that decision, we desire to refer to one or two other cases of this Court, which 
do illustrate the type of circumstances under which the Courts have found it im- 
possible to proceed behind the face or form of a particular debt, when attempting 
to apply the provisions of Madras Act IV of 1938. A good illustration of this is to 
be found in Subbarayudu v. Sriramalu’. The learned Judges Wadsworth and 
Patanjali Sastri, JJ., held that where a compromise decree was demonstrably a re- 
newal of an anterior debt, the Court could scale down that decree, and give relief 
under Madras Act IV of 1938. But where the: compromise was a result of mutual 
concessions and advantages which madeup the agreement, and where in consequence 
it was extremely difficult to disentangle that‘part which was a renewal of the original] 
debt, it became impossible to treat the transaction as a’renewal. The compromise 
decree had to ke then considered as the starting point, and the provisions applied. 
Another interesting case is Grandhi Hanumantha Rao-v. Chinnarama Naidu and others*. 
The same learned Judges (Wadsworth and Patanjali Sastri, JJ.) were applying 
the provisions of the Act to a particular promissory note debt, which was discharged 
by the execution of two further documents. The circumstances were such that it 
was impossible to determine how much principal and how much interest traced from 
eS a ae 
1. (1956) 1'M.L.J. 319. 3- (1943) 2 M.L.J. 367. 
; ASAA 1 M.L.J. 267 : I.L.R. (1953) Mad. 4. (1943) 1 M.L.J. 190. 
95 D.) 
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the original transaction, was included in each of the two subsequent documents. 

Those documents carried different rates of interest, and the two contracts also differed 
in their terms. In such a context, it was neither practicable nor desirable to treat 
the two-separate contracts, as if they. formed together a single debt renewing the 
prior liability. In Kodali Venkayamma v. M. Ramakotayya1, the same learned Judges 
have pointed out that the mere awarding of counter interest does not imply that the 
payment does not remain open. The appropriation could only be deemed to have 
been made when the fresh document was executed, after deducting payments with 
counter interest. In Valliammal v. Ramaswami Goundar and others, the same learned 
Judges held that the mere fact that the later mortgage bound property not covered 
by the earlier mortgage, could not affect the question whether the later mortgage 
was a renewal of the earlier-mortgage. Nor will the answer be affected by the fact 
that the later mortgage comprises an additional consideration, besides the discharge 
of the earlier mortgage. Again, where a renewal does not take into account ‘the 
statutory reduction of liability under the prior debt, it is open to the debtor to take 
the plea that the subsequent note was not supported by consideration to the extent 
which is in excess of what was due under Act IV of 1938. Reference might be made 
to G. Mullikarjuna Rao v. M. Tirupurasundari®, „and G. Suryanarayana v. T. Alavandara 
Rao*, and also to' the Full Bench decision in V. S. T. Sheik Mansoor Tharaganar and 


-another v. S. V. S. Sankarapandia Mudaliar*. ` 


What is the result of thẹ decisions that we have examined with reference to the 
principles applicable to a matter of this kind? So long as identity of the debt remains 
intact, the debtor is always entitled to the advantages of a beneficent legislation 
like Madras Act IV of 1938. He cannot be denied those advantages, even if cer- 
tain intercurrent transactions have entered into the stream of transactions. It would 
not matter that additional consideration from other incidental dealings has 
entered into certain renewals, that further properties have entered into a hypothe- 
cation, and so on. The fact that the renewal does not take‘account of the statutory 
reduction of liability, would again be immaterial. It is always open to the debtor 
to subsequently plead failure of consideration to this extent. The test is not whether 
there has been only, one linked series of transactions, or whether. other transactions 
have merged in the renewals. So long as the broad identity of the parties remains, 
within the meaning of Explanation III to section 8, it would not matter which parti- 
cular member of the family dealt with the creditor. Again, so long as the debt is 
traceable through the series, and the identity of the debt remains, the complexity of 
the circumstances will be no ground for denying relief. It is only where the identity 
of the debt is itself destroyed, because the renewal is in such form that the constituent ` 
elements thereof in regard to the prior debt cannot be traced, that the renewal debt 
becomes the starting point. The two most important cases upon that aspect are 
Grandhi Hanumantha Rao v. Y. Chinnarama Naidu and others® and Subbarayudu v. 
Sriramulu’, In both those cases the identity of the debt was destroyed, and tracing 
back became impossible, and the learned Judges hence held that the renewals were 
the starting points for the application of the Act. 


That is not at all the case here, and the accounts and the documents themselves 
clearly show the identity of the debt running through the entire series of transactions. 
We have now to see how far the Full Bench decision in Suryanarayana v. Venkataramana 
Rao®, helps the contention of the appellant that we ought not to go behind the docu- 
ment Exhibit B-8, because it is the result of a settlement between the parties, even 
if tracing back is perfectly feasible. 

This matter can be quite simply dealt with. A careful examination of ‘the 
decision shows that the point which arose for determination was the consequence 
ef the enactment of Explanation I to section 8 by amending Act XXIII of 1948, 


1. (1941) 1 MLL.J. 316 6. (1943) 1 M.L.J. ao 

2. (1942) 2 M.L.J. 720 7. (1943) 2 M.L.J 

3. (1953) 2 M.L.J. 313. 8. (1953) 1 M; LY ite I.L,R. (1953) Mad, 
4- (1945) 2 M.L.J. 565. 295 (F.B.), 

g (1958) 2 M-LJ. 968: 


1] SOMASUNDARATHU ODAYAR v. KALYANASCNDARATHU ODAYAR. 539 


which itself was necessitated by the decision in Doraisami Mudaliar v. Md. Amiruddin}, 
where Gentle, C.J., and Bell, J. held that a particular payment was liable to be 
appropriated first towards interest dte under the decree and then only towards 
principal, reversing the trend of earlier cases of this Court. The Full Bench decision 
in Suryanarayana v. Venkataramana Rao? examines the scheme of section 8, with specific 
reference tothe Explanation, upon the vital aspect of the unilateral right of the cre- 
ditor to appropriate payments towards interest, under section 60 of the Contract 
Act. The relevent passage may be set forth in extenso as follows : 

“ The point for decision is whether by the Explanation the Legislature intended to alter the law 
as laid down in the decisions. An examination of the scheme of section 8 does not support the con- 
tention that such alteration was intended. Section 8 (1) enacts that “all interest outstanding ” 
on 1st October, 1937, shall be deemed to be discharged. These words presuppose that interest as such 
remains outstanding and payable on that date and it is that outstanding interest that is discharged 
by the operation of the statute. If in fact there was no interest payable on that date section 8 (1) 
would have no application. Likewise, when the Explanation provides that the payments shall be 
credited towards principal, it presupposes that those payments are still open and unappropriated. In 
other words, for the Explanation to apply there must be on the one hand arrears of interest outstan- 
ding and payable and on the other, payments open and unappropriated and the Explanation pro- 
vides how in that contingency the payments are to be appropriated. Where there has been in fact a 
settlement of accounts and a fresh document executed by the debtor, that must necessarily have the 
effect of discharging the interest on the one hand and of appropriating the payment on the other. 
Such a transaction would therefore seem to be outside the Explanation.” 

We have extracted this passage, in order to show the context of the Full Bench? 
decision, and also its true applicability and scope. The decision is concerned with 
the effect of a fresh document, upon outstanding interest, or as an appropriation of . 
the payment. It is not authority for the view that where there is a transaction which 
may be called a ‘settlement of accounts’, this has ipso facto the effect of inhibiting 
the debtor from proceeding into prior transactions, in order to obtain reliefs under 
Madras ‘Act IV of 1938. That would depend entirely upon the identity of the 
debt being traceable through the series of transactions, and the tests that we have 
earlier referred to. In brief, the Full Bench decision really refers to the character 
of an appropriation, and, how a renewal may evidence appropriation, and does 
not lay down any wide proposition that a transaction which is termed as a 
“settlement ’ will have the effect of preventing a debtor from. claiming’ benefits 
under section 8 or section g by tracing the debt back. 


Under those circumstances, the grounds urged in the appeal itself seem to be 
lacking in substance, and must be rejected. 


We now come to the memorandum of cross-objections. Here, it has to be 
stated that-the lower Court has not given effect to the state of affairs really evidenced 
by the accounts and the documents. What we find in the present case is that a 
series of payments’ were specifically appropriated towards the principal, ex facie 
and as declared by the particulars of the accounts. The nature of an appropriation 
was dealt with by King, J., in Raghdva Reddiar v. O. Devarajulu Reddiar3. - The 
learned Judge defined appropriation as “ the indication of an intention that money 
would be applied in a particular way ”, and pointed out that proof of it could be bya 
statement oral or written, or by circumstantial evidence. It is urged against the 
cross-objector that interest has been calculated upon the entire debt, notwithstanding 
these specific appropriations towards the principal. It appears very much as if the 
appropriation towards principal were made for some ancillary purpose, such as 
reduction of the amounts liable to be assessed for income-tax, and so on. But, for 
whatever purposes these appropriations were made, they are exhibited in the ' 
accounts, and the force of such express appropriation cannot be denied. The result 
certainly is that interest alone is left outstanding, and that the provisions of Madras 
Act IV of 1938 (sections 8 and 9) thus do become applicable. Further, we are 
clear that the periodical balance of credit and debit entries to show a nil balance 
was a particular method of maintaining the accounts, and no evidence of a fresh 
settlement at each stage. Since the appropriations towards principal have to be given 
Dea U 
1. (1948) 1 M.L.J. 441. : 295 (F.B.). 

2. teas} 1M.L,J. 367: IL.R. (1953) Mad. Ha ere M.L.J. 724. 
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_ effect to, the calculation pressed for by learned counsel for the cross-objector (res- 
pondent) is accepted by us, and we accordingly. declare the liability to. be 
Rs. 1;537-1-1. This will carry interest at 54 per. cent. under the Act, till date of 
realisation. The memorandum of cross-objections is thus allowed in part, and 
the Civil Miscellaneous Appeal dismissed with costs to the respondent in the appeal. 


V. S. Appeal dismissed and 
‘Cross-Objections allow:d in part. 


eK ; tf 
_IN THE HIGH COURT OF JUDICATURE AT .MADRAS. 
- (Ordinary Original Civil Jurisdiction.) ®- : 
. PRESENT :—MR. Justice RAMASWAMI. Se y 
Southern Automotive Corporation (Private) Limited .. Petitioner* 
P , a i 7 (Applicants). 

- Companies Act: (I of 1956), sections 391 and 394—Scope—Duties of Court—Amalgamation scheme— 
Application for sanction—Prayer for dispensing with calling of extraordinary general meeting on ground of previous 
ap proval of scheme by general meeting—If can be allowed—Factors to be considered. ‘ iag 

The duties of the Court under section 394, Companies Act, are onerous and have to be ‘care 
_ fully exercised, and the Court can come to a decision required of it under section 394, only if it is 


satisfied that the matter has been considered at an extraordinary general meeting of the members 
specially called under section 391 of the Act. ' 


., _ Where a company seeks the sanction of the Court for amalgamation with another company 
and applies for an order dispensing with-the calling of an Extraordinary General Meeting as requi- 
red by the Act, on the ground that there was a prior General’ Meeting of the members at which the 
arrangement for amalgamation was unanimously approved, the Court will refuse to accede to the 
request for dispensing with the holding of an Extraordinary General Meeting, when it is not shown 
that any hardship or unnecessary or undue delay will be-caused by compliance with the provisions of 
section 391. a ki rake . i; 
_ . Section $94 requires the convening of an Extraordinary General Meeting of the members under 
the directions of the Court under section 391 and the importance of that meeting cannot be easily 
overlóoked and the procedure cannot be short-circuited. The shareholders have a fiduciary res- 
ponsibility to act not only in the interests of the majority but in the interests of the shareholders as a 
whole, and the shareholders can ordinarily function only at the General Meeting and at such other 
Extraordinary General Meetings as may be convened under the Act. ee a : 
In the matter of the Companies Act I of 1956 and in the matter of Southern 
-Automotive Corporation, (Private) Limited. . ae 
R. Rajagopala Iyer for Messrs. John and Row, for Applicants. 
The Court delivered the following 


_ Jupemenr.—This is an application for dispensing with the calling of an Extra- 
ordinary General Meeting of the Southern Automotive Corporation (Private) 
Limited, | Madras. |’ ai : , 

, ‘The’ Southern Automotive Corporation (Private) Limited, has filed a petition 
for obtaining the sanction of this Court for amalgamation with another company, 
viz., the South India Automotive Corporation, (Private), Limited, which is carrying 
on, similar business in the city of Madras. Section 394 of the: Indian Companies 
Act, 1956, requires the convening ofan Extraordinary General Meeting of: the 
members under the directions of this Court under section 391 . of the 
said Act for the purpose of considering and passing the proposed arrangement 
for amalgamation. The applicant warts this procedure to be short-circuited on 
the ground that there was a General Meeting of the Members on 15th June; ‘1959 
and that they have approved unanimously this arrangement for amalgamation 
and that therefore the holding of an Extraordinary General Meeting of the company 
as required by section 391 to consider and approve the amalgamation would be 
superfluous and would cause hardship, unnecessary expense and undue delay. 

- Tam unable to accede to this request for these reasons. First ofall, the learned 
advocate for the applicant was not able to point out any hardship or unnecessary 
or, undue delay.,which would be caused by compliance with the provisions of section 


*CGompany Application No. 29 of 1959. : Po ` 11th November, 1959. 
or ; : a - (20th Kartika, 1881—Saka) 


A 
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391. Secondly, the duties of this Court under section 394 are onerous and have to 
be carefully exercised and therefore this‘Court can come to the-decision required of it 
underjsection 394 of the Act only if it'is satisfied that the matter has been considered 
‘at an Extraordinary General Meeting of the members specially called for under the 
directions of the Court under section 391 of the Act. a 


‘ 


The importance of the convening of the Extraordinary General Meeting cannot 
‘be easily overlooked. The primary organisation through which the company 
functions is the meeting of the shareholders. It is by using their power at meetings 
that shareholders exercise control over directors. The resolution of the majority, 
voting at the general meeting, binds the company and its members. The share- 
holders have to act in accordance with the provisions of the Companies Act as also 
the Memorandum and Articles of the company, in so far as the provisions therein 
are not inconsistent with the Act. It must be-remembered that a shareholder is 
not a creditor of the company nor a debentureé-holder thereof. His rights can only be 
exercised in accordance with the Act. There may be occasions where the majority 
acts in a manner oppressive to. the rights of the minority shareholders or of any 
particular shareholder. In such cases the Act had made provision for protecting 
the rights of the minority or the individual shareholder. The principle upon which 
this is done is that the shareholdets havé a fiduciary responsibility to act not in the 
interests of a majority only but in the interests of the shareholders as a whole. Where 
‘this position is abused there is a fraud on the minority, as the term is understood in 
law, and there need not be necessarily, fraud or deceit in the ordinary sense. 


The shareholders forming the company can ordinarily function only at the 
General Meeting and at such other Extraordinary GenerahMeetings as may be con- 
vened under the Act. They do so as: already stated, subject to such rights and 
obligations as attach to their shares and subject to the provisions in the Act and the 
Memorandum and Articles of Association of the company. These can happen only 
once in a way and all that the shareholders can do is to decide on such matters as 
the Act provides and discharge major functions such as the appointment of directors 
and auditors and the passing of the balance-sheet and profit and loss account, and 
they have inherent power to take all steps to ensure its proper working and this in- 
cludes the power to appoint directors as provided by the Act. The present Act 
confers on them considerably larger rights than before. Except such powers as 
are reserved to the shareholders to be exercised at their meeting all the powers exer- 
cisable by the company are vested under the Act in the Board of Directors. Besides 
the Board of Directors, the Act provides for various forms of executive machinery. 


The Gompany Law Committee had. the following observations to make : 


“ The nature of a shareholder’s control over ‘the affairs of a company has been the subject of 
such comment in recent discussions on the subject of company law reform both in this country and 
elsewhere. As the Cohen Committee observed’: hy 


‘The illusory- nature of the control theoretically exercised by shareholders over directors has’ 
been accentuated’ by the dispersion of capital among an increasing number of small shareholders 
who pay little attention to their investments so lorig as satisfactory dividends are forthcoming, with 
lack of sufficient time, money and experience to make full use of their rights as occasion arises and 
who are, in many ‘cases, too numerous and‘too widely dispersed to be able to organise themselves ’, 


.. The Millin Commission in South Africa expressed itself in almost sithilar terms when it 

stated : ' eh a att ` : A 

; ‘The assumption underlying existing legislation.is that shareholders are able to take an active 
interest in the Company’s affairs and will always be dble to use their voting power to the company’s 
advantage. The assumption may have been justified in earlier days when the capital of the com- 
panies was largely ‘in the harids of persons who knew enough about the business-of the company to 
‘maintain an effective check on .the activities of the directors, they, elected and were able to attend 
meetings to enforce their views. It is certainly not justified today when the shareholders in public 
companies are distributed over wide areas, and it is impossible that they can ever be gathered together 


in one place for attendance at Company meetings . . . . f 


In addition to the facts mentioned above some recent developments in corporate 
finance, e.g., the gfowth ofinyestment trust companies have further tended to widen 
the gap between: the ultimate investor and those in charge of the management of. 
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his investments, while circumstances in this country have imposed a special handicap 
on them. The comparatively low standard of business knowledge and’ experience 
of the average investor, the absence of any well informed and reliable financial press, 
and long distances which make it difficult for investors to combine for the exercise 
of their rights, have rendered them particularly ineffective. ` p3 


“ There are only two ways in which the Company law can partially redress the balance in favour 
of shareholders—first by the fullest possible disclosure of the facts relating to the promotion, for- 
mation and working of joint stock.companies ; and secondly, by enactment of such suitable provisions 
for the holding and conduct of company meetings as will enable active and competent shareholders ° 
to take an effective part in the business transacted in them mye 
(See T. R. Srinivasa Iyengar’s Companies Meetings, Accounts Audit and Investiga- 
tions (1957) Law Book Co., Allahabad) page 14 and following; T.R._ Srinivasa 
Iyengar, Companies Administration (1958) (Law Book Co.) page 1 ; Gore-Browne, 
Handbook of Joint Stock Companies, Fortyfirst edition, page 410 and following; 
Buckley on the Companies Act, Thirteenth edition, page 319 and following ; Ghose, 
The Indian Company Law, Tenth Edition, Part II, section 709 and following): 


Therefore, the applicant is. directed to hold an Extraordinary General 
Meeting of the shareholders as contemplated by section 391 of the Compares Act 
and as per Rules, and then move this Court under section 394 of the Act which will 
be considered then on merits. i 


P.R.N. —— Application dis missed. 


` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnk. JUSTICE RAJAGOPALAN AND MR. JUSTICE BALAKRISHNA AYYAR. 


B. Hariharamuthu Pillai = '..  Petitioner* 
- (Petitioner—Defendant). 
ve" . 7 & 


Rani Subbulakshmi Nachiar, Hereditary Trustee of Kattalais ` ~ 


of Sri Thirukoshtiappar, etc., Temples and others .. Respondents. , 
Madras Estates Supplementary Act (XXX of 1956), section 11—Transfer of, suits and proccedings from 
Civil Court to the Special Tribunal—Scope of —Composite suits—Procedure. ei g = 


Having regard to the general scheme of the Madras Estates Supplementary Act, 1956, and reading 
it as a whole it would appear that the question whether a particular area formed part of an estate 
or whether they are minor inam lands Would have to be decided by the:tribunal set up under section 5 
of the Act. The wording of section 11 of the Act is so comprehensive that all proceedings in which 
such questions arise for determination shall be transferred to the appropriate tribunal for the deter- 
mination of such question. The jurisdiction of the tribunal is not restricted only to cases involving 
implementation of the Madras Estates Land (Reduction of Rent) Act, 1947, or the Madras Estates 
Land (Abolition and Conversion into Ryotwari) Act, 1948. 3 

It is no doubt true that the tribunal constituted under the Act is not competent to decide civil 
suits in which such questions are involved. But section 11 of the Act makes.it clear that the transfer 
of such suits to the tribunal is only for the Limited purpase of determining the question whether any 
particular area is or. was an estate or inam estate. It cannot decide any other issue raised in the 
suit. In such cases, after determination of such issues by the tribunal the suit will have to be re- 
transferred to the Civil Court. oes . ` 

. Bhaskaran v. Ghellappa Goundan, (1960) 1 M.L.J. 183 : I.L.R. (1959) Mad. 452 and Muthiah v. 
State of Madras, (1959) 72 L.W. 249. 


Petition under section 115 of Act V of 1908, praying the High Court to revise the 
Order of the Court of the District Munsiff of Ambasamudram, dated 27th November, 
1957 and made in I.A. Nos. 986, 992, 997, 1002; 989, 990, 991, 980, 1003, 1005, - 


981, 994, 975 of 1957 in O.S, Nos. 122 of 1954, 222 of 1957, 125 of 1954, 154 of 1955 
241 of 1956, 243 of 1956, 248 of 1956, 151 of 1955, 155 of 1955,-238 of 1956, 221.0f 
1957, 227 of 1957'and O.S. No. 120 of 1954 respectively. : 
_D. Ramaswamy Iyengar, for Petitioner. 
T. R. Ramachandran, for first Respondent. 
aaa aaa 
*CLR.P. Nos. 1798, 1947, 1948 of 1957, 4 to 10 and 94 to 96 of 1958. 1st October, 1959. 
: : i $ - ec (9th day of Asvina, 1881-—Saka.). 
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The Advocate-General (V. K. Thiruvenkatachari)' for the Government Pleader 
(K. Veeraswami) on behalf the second Respondent. ; 


The Order of the Court was made by o oN eS ies 


Balakrishna, Ayyar, J—Rani Subbalakshmi Nachiar, caning to be! the herez 
ditary trustee of certain kattalais attached to some temples. in what was formerly 
the Zamindari of Urkad, filed several suits in. the Court-of the Distriét Munsiff 
of Ambasamudram; to recover what she claimed were arrears of rent from the defen- 
dants. According to her, the kattalais which she represented aie entitled to full 
rights i in the suit lands, that is to say,, both to the melvaram and to the kudivaram. 
‘The defendants, in their turn, pleaded that they are entitled to permanent tights of 
‘occupancy-in the lands. The following, questions, « therefore, ` arose for the’ deter- 
mination. 


1) Whehther the’ plaint schedule lands and other lands. R a pait of the 
estate of the Zamindari of Urkad which has been nolined and mE over. by Govern- 
ment under the Abolition Act? ; 


(2) Whether they are not minor inam tanidi > p E 


; (3) Whether the defendants had acquired permanent occupancy’ neha in 
the suit lands? `` 


(4) Whether the jands have all ‘lies been Caa as ryoti lands? i 


0 


Issues raising-these points were framed in the suits. The defendants filed Inter- 
locutory Applications in the Court of the District Munsif. of Ambasamudram pray- 
ing that since these. questions had been(raised the’ suits should be. transferred to. the 
Estates Abolition Tribunal, Madurai, under section: r1. (1). of Madras Act, XXX -of 
1956. The District Munsiff dismissed ae ees The pennen Mereni 
came to this. Court in’ revision.. : - .. . 


The learned Chief Justice; aig heard eh revision petitions, was siea: to aliw 
them. But then, after he had dictated the order he proposed to make it was brought 
to his notice that a different view of the matter had been-taken-by Ramachandra 
Tyer, J.; in C.R.P. No. 168 of 1958 and- by Basheer Ahmed Sayeed, J., in C:R.Pi. 
No. 1657 Of 1937. Having regard to this difference of‘opinion, and, in view of the 
importance of te ‘Question raised, the matter a ‘been’ ‘Posted before: a Division 
Bench, ~ erat 


„It, is necessary to add that the State of Madras filed ; a petition: to be brought 
on. ‘record, ‘in view, of the fact that, the question’ taised i is one.of considerable i impor- 
tance and ‘likely. ‘to affect’ a, number of otlier ¢ cases. “That petition was allowed ‘and 
Wwe have had ‘the benefit of the es rears ‘of es learned Advocate-Genicral on behalf 
of the Government. is 


sion for the détermination of t two questions. — er A n DaFan able, pe 
1) -Whether an aréa is’ or: is. not: an estate or pat of an estate: :as defined i in 
section 3,(2) of the: Estates Land Act. *- TOE de E Sen 


(2) Whether an area is or is not an inam estate as 5 defined. in section 2 (7) 
-of the,Abolition Act. : Section 3 (1) confers a right on any persons interested in. the 
“matter. to. maké an application for the determination of either of these questions. 
‘The application .has...to be ‘made to: the Tribunal constituted. under the Act. 
‘Under sub-section (2) ‘of. section 3 the application, has- to. be filed _ within. . three 
anonths: of the occurrence of. one.of the following ‘events :— 


- (1)--the:date on-which Act XXX of 1956 came into force; ied ee 


* (2) ihe date of the pubilicatioz! ‘of an’ a order under section 3 ‘suibisection (2) 
of the Rent Reduction Act; or ~~ - 

-(3) the date-of-the-notification under section. 1, sub-section (4) ‘of the Aboli- 
ition ‘Act. Section.4 gives;the State Government one year's time to appeal from a 


30 f , 


a 
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decision that may have been given:by any Court or Tribunal or a Settlement Officer. 
If the decision has been given by: the Settlement Officer, the appeal would lie to the 
Tribunal. If the decision has been given by a Court or Tribunal constituted under 
the Abolition Act then, ‘the appeal would, lie to the Spécial Appellate Tribunal, 
which would be a Bench of this Court constituted under section-7 of the Act: Section 
6 prescribes the proceduré to be followed by the Tribunal. Section 7 provides for 
appeals to the Special Appellate Tribunal. Section 8 raises a presumption on the 
question, whether any inam village or.a separated part of an inam village was or 
was not an estate within the meaning of the Estates Land Act before it was amended 
in 1936. ` Section 10 specifically‘enacts that: except as otheweise expressly provided 
for in the Act, no civil or,reventé Court and no Tribunal constituted under. any other 
law, shall have jurisdiction to decide whether any non-ryotwari area is oris not an 
estate or part of an estate or is or is not an inam estate. Section 11 provides that 
all' suits,‘ appeals or’ other proceedings except those pending in the High Court at 
the commencement of the Act in'which any question in issue-is whether a particular 
area is or was an estate, or whether any particular area is or'was-an inam estate, `- 
« shall stand transferred to the appropriate Tribunal constituted under this Act for the deter- 
mination of that question.” He ot i 


wed Be aati ata tie CNG ALS cede Sedat Sansa: non tN ato fang ni 
Section 12 contains certain ancillary provisions to deal with matters arising | when 
the High Court remands a suit or proceeding. The other provisions of the Act are 
not material -here «(er 5e o) ote VOR Buri wa per niye pi 


- + Tt'wiil be noticed ‘that the’scheme of the Act is.to.vest'in;the Tribunal constituted 
under ‘section’ 5y subjéct’to‘an ‘appeal to tthe Special Appellate: T ribunal; constituted. 
under section 7,! exclusive’ jurisdiction to.decide the two. questions set: Out: before, 
viz./ whether any ‘non-ryotwari! area is or was an‘estaté or notior whether/any area 
is or was'an inam'éstate or! not: It will be noticed: that’ section: 4 gives the: Govern- 
ment a right of appeal within one year from the date.on which Act) XXX of 1956 
came into force, however, long before that Act, the, orders in question may have been 
passed. Iņ the, case of;private, individuals -the period of limitation, is ‘shorter, As 
the Act stands appeals from, questions which have been decided, questions which, are 
pending and questions: which may arise. in, future, have, all to. go to the ‘Tribunal. 
Reading the, Act, as a whole it would therefore appear, that the questions whether the 


suit; properties formed pait,of the zamindari of. Urkad;. or whether they‘ are: not 
minor inam lands, would have to be decided by the Tribunal 'set up under séction:5 
and by, that , Tribunal alone, Erea N j a l M 
= di Bhaskaran, Silapha Gilid: Raiciles Tel, Hook a different view. 
irhat was a case in which, the District Munsif of Sankari, oni an application made in 
that behalf transferred ‘the records. in O.S; No.'67 of 1955 dil his file to that ofthe 
Tribunal, Vellore, ‘utider section 11 of Madras’ Act’ ’ of 1956." "The: plaintiffs 
objected to the transfer and came to this Court in revision. | Ramachandra Iyer, J., 


sét’aside the order’ of the’ lower’ Court'and. directedit to’ restore’ the ‘suit to its file ` 
“And dispose! of it 'áccording to law! !@né*reason’which thé learned Judge gave-for 
taking the view he did was this: gpobagp Oe lo sete alt tal cole 
| 440Thére is no provision either.in Act XXX ofs1g56ror in thé Abolition on Rent Reduction Acts, 
for deciding suits by the Tribunals appointed under the Act: ‘Nor is there any provision for re;transfer 
of the suits by the ‘Tribunal to the Civil Court after the determination of the issue to enable the Civil 
Court to decide the rest of the suit. 3yo Go. K5 te 2 wo gl BYL CR Tit A 
The ‘learnéd ‘Judge was undoubtedly right} when he said:tHat .there:is no: provision 
in“ any“of thë threé Acts -he‘ mentioned that !wouldtenable: the: Tribunal to: dispose 
ofthe'suit. -It may’also'be correct to say that there is no express. provision inisection 
"i1 ‘for ‘enabling suits’ to be-re-transferred tothe‘ file of the: Civil Courts from that ‘of 
the Tribunals. But, froni that/the ‘conclusion reached: by:the learned: Judge :does. 
not, it seems to us; necessarily. follow. Sib-séction, (1) ofjsection rI, provides that all 
suits or proceedings in which, the two questions, which we have mentioned are raised 
i “ shall stand transferred to the appropriate Tribunal constituted under this Act for the deter~ 
; mination of that question.” eae oe VIPS AIMARA SP eae 
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with othér proceedings’ the Legislature!’ ‘intended 
ordinary ‘Courts.’- He The Ba Aa see te wS > 


r 


seid aie 


ade ta yt fee fet ho, pail ashe POS hy A 
Now, it may be that it was the desire more speedily to implement the provisions. 


used to oust, the jurisdiction of éyéry Coutt other than the Tribunals constituted tinder 
séction 5 or the Special Appellaté Tribunal constituted under section 7; when ‘these 
two questions, arise, for determination, Section “10° specifically provides’ that “no. 
ivil or revenue Court and no; Tribunal constituted under any’ othér ‘law’ shall have 


r 
‘ 
. fee 


3 


4 


Pgh E TANA PIE C eli sie ad byt non ik ea i ee eat as 
. et For, the reasons given we6 errule’ the decision ‘of Ramachandra Iyer; J: and 
Basheer Ahmed Sayeed, J, and, allow, these; Revision Petitions. 7° VO S7. 
Paes eae ea Race bas "Teed Pare ee a ' Ea Pa Date Be Ves AY 
“The suits will stand ‘transferred. to: the ‘EstatessAbolition ‘Tribunal, 'ati Madurai, 
with jurisdiction over Tirunelveli .Districtisfor . the ;:determination:of: the questions 
already indicated. After the Tribunal has given its finding son those issues, the 
suits will go back to the District Munsif, Ambasamudram, for their being disposed of 
in accordance with law after determining, if necessary, the other issues. 
There will be no order as to costs. 


R.M. ==- mm ` Petitions allowed. 
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| IN THE HIGH COURT OF JUDICATURE AT MADRAS. ~ : '>⁄- 
tee ©, | (Appellate Jurisdiction.) © =" 7 aoe 
‘Present :—Mr. P; V; RAJAMANNAR, Chief Justice AND MR: JUSTICE JAGADISAN, 


M:S. N. $. Transports, Tiruchirappalli by Proprietor; M.S.. 


N. Shanmugham Pillai. ..., i -  Appellant* 
'K. Rajaram, by Secretary, Motor Transport and General. Workers% s2. os 
`+ Union, Tiruchirappalli and another ~*~ - ‘cee, ‘Respondents: - 


_ Industrial Disputes Act (XIV of 1947), section 33°C (2)—Scope of jurisdiction of labour Goirt under— 
-Payment of. Wages Act (IV of 1936)—Back wages of workman réinstated by award——If within the Act.. 
Section’ 33-C (2) of the Industrial Disputes Act is‘wide enough to cover cases where an award 
-gives a’benefit to a workman, such: as the benefits of back wages, without specifying -the amount-and 
it is open to the Labour Court in such cases to determine the amount on thé application of the workman. 
"The term ‘ back-wages ’ in such cases is used to describe the benefit awarded to the workman who was 
-without employment and it. cannot be said that such a claim of back-wages amount to claim for 
"wages within the meaning of the Payment of Wages Act.* sa na poaa ied Sa as es pegs T 
.. Appeal under clause 15 of-the Letters Patent. against the Order of,the Hon’ble 
“Mr. Justice Balakrishna Ayyar, dated 3rd April, 1959 and, made in the éxercise of the 
‘Special Original Jurisdiction of the.High Court in W.P. No. 114 of 1959 presented 
under Article 226 of the Constitution of India to issue a writ .of certiorar} calling 
-for the records relating to Claim Petition No. 7 of 1957 on the file of the. Labour 
‘Court, Madurai, and quash the order, dated 13th June, 1958, therein. i 


Fori 5 ` a - v - 7 F, 
K. Parasaran, for Appellant. . — - ` EIEE EE See tb g ale 


The Judgment of the Court was delivered by :! ° sae Bee Oe 
+ Rajamannar, C.F.—The only point préssed ‘upon’ us by learried’ ‘counsel for the” 
appellant is that the Labour Court had'no jurisdiction ‘to entertain the petition filed 
by the workman for fixing the amount payable to him as back wages in consequence 
.of the award of the Labour Court dated 11th Septembér, 1954, in and by which the 
-management was directed to reinstate the workman with back wages. "The conten- 
‘tion was that the.mattéf really’fell within the province of section 15 of the Payment 
“of Wages Act and the, workinan should havé moved the ‘authority specified in that 
‘section for the relief he sought, and, therefore, tlie Labour Court had no ‘jurisdiction 
din the matter. In our opinion the contention cannot be accepted for two reasons: 
“Firstly we think. that sectiori 33-C (2)‘of the Industrial Disputes Act is- wide enough 
‘to cover a casé like’ this“where the award of a Labour ‘Court merely gave a benefit 
‘to the workman; nainely, the benefit-of back wages, without specifying the amount 
-the workman had beconie entitled’ to receive from’ the émployer.~’ This’ benefit ‘is 
«certainly one in-respect of which the-worker could apply to the Labour Court for 
«determination of the actual amount. Secondly we think. that though the. term 
“© back wages ” is used to describe the benefit being awarded to the workman who 
‘has been without employment’till the reinstatement, the claim would not’ be‘a‘claim 
ito. wages which fell within the scopé of the Payment ‘of Wages Act. We, ‘therefore, 
ihold that: the Labour: Court has jurisdiction to entertain: the, petition, filed by the 


:workman..-) In the'result the appeal is:dismissed. | - 17 Vere Pedy, 
SMe © T ee oR a Se Appeal dismissed, 
Tedy yy ks eBt ARAS, eir VTE TAEA SES AS a, ew 
iy g si EE K A os gi ay . : : p . di s t i 
x E se ‘ 
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-IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 
i PRESENT Mr. Justice SUBRAHMANYAM. Ses 
N. ss i ae Chetty . ar. Se a ` Appellani* 
v. ey i gar 7 aa al ees i 
N. M. ear Chettiar. eh, Pe Respondent. 

Negotiable Instruments Act (XXVI of 1881)——Promissory note—Chit-fund ee RINDI note 
executed by a subscriber-bidder for Suture instalments—If enforceable as a negotiable instrument. 

In cases where a subscriber-to a chit-fund transaction purchases the chit and executes a promi- ° 
sory note in favour of the company for the future instalments payable by him, it is not correct to say 
that the promissory note is only a security and is unenforceable. The true legal position is that..the- 
liability of the subscriber to pay the amount in instalments for a specified period is converted into.a 
liability to pay under the`promissory note. At this stage‘the relationship between the chit-fund and 
the subscriber is only that of a creditor and debtor. The liability to pay the amount is only under-the: 
promissory note though there is usually a tacit understanding that the promissory note would be deemed 
to be discharged if the subscriber pays the future instalments periodically for the entire period agreed. 
upon. There is no bar to the enforcement of the liability under the promissory note as such. 


Appeal against the Decree of the City Civil Court (Additional) Madras in A‘S.. 
No. 29 of 1956, preferred against the decree of the ‘City: Civil Court, Madras, 
Sixth Assistant Judge, in O.S. No. 1462 of 1953. 


R. Narasimhachari.and N. Varadarajan, for “Appellant. 
D. Ramaswami Ayyangar and G. Krishnamachariar,.for A 


v 


' The Court delivered thë following , : 

- JUDGMENT. -—The plaintiff appeals, from the idg ad decre. of the Addi- 
‘tional City ‘Civil Judge, ‘Madras, in A.S. No. 29 of 1956 on his file. The learned 
Judge’ allowed the. appeal preferred by the’ defendant from the judgment and decree 
of the ‘Sixth “Assistant Judge on the file of that Court ir in O. S. No. 1462 of 1953» and 
distnissed the plaintiff ’s suit ‘with costs. 


There was a public. limited company known as the Conev Funds, Limi- 
ted. ‘The company.was.conducting chits. The defendant was subscribing to a chit 
conducted by the company in. the years 1949-53.: The chit commenced .in April, 
1949. ‘Theidefendant subscribed to five. tickets in that.chit." The amount payable 
as ticket per month was:Rs..30. The duration of the chit was for forty months, 

e-defendant paid the amount for the five tickets for-five months. In September, 
1949, he purchased the chit and had ‘to pay-Rs. 5,250 on account of the remaining’. 
35 instalments of the chit. He had to pay Rs. 150 per instalment. ..The total sum 
payable by him was Rs. 5,250. For that sum of Rs. 5:250, he executed a Dronur 
Rote, Exhibit A+1, in favour of the company. 


‘The plaintiff was another subscriber in the same chit. He had subscribed to 
the chit fully and had not been paid the money due to him. - On 1 3th October, 1952, 
he instituted: an Original’ Petition on the file of this Court for having the company 
wound up. The petition was being adjourned from time to time for settlement. 
On 11th March, 1953, the company endorsed in favour of the plaintiff the promis- 
sory note for Rs. 5,250-which the defendant had executed on 5th September, - 1949. 
The plaintiff reported to this Court on 12th March, 1953; that his petition for having 
the company wound up was not presséd, The petition was dismissed_on that date. 


The plaintiff instituted the:suit out of which the second appeal arises, for recovery 
of the sum ‘due on.the promissory note. After the execution of the promissory note, 
the defendant paid some instalments of the chit. The amount payable on the 
promissory note on the date of the endorsement, 11th March, 1953, was Rs. 2,395. 
The plaintiff prayed for xecovery of that sum with interest from the date ofthe 
endorsement, : 


. S.A, No. 8 of 1958 7 : mo, i a ioth September, 1959. 
te ee a, ee UE ee ` te hoe PIN 1881—Saka). 
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_ The learned Sixth Agsistant Judge, City ‘Civil Court, Madras, decreed the 
‘suit as prayed for. > The.decree was reversed in appeal by the learned Additional 
Judge, City Civil Court at Madras. The suit was dismissed. : 

’ The learned Additional Judge held that the plaintiff was not entitled to sue 
on the promissory note and recover any money. The learned Judge’s view was that 
the promissory note was executed as security for the payment-of the money due on 


‘the future instalments of the chit and. that the plaintiff, by obtaining the promissory. . 


note on endorsement, obtained nothing... The learned Additional Judge thought 
„that, while the Fund might have been entitled to sue on the debt, due on the chit and 
“secured. by :the promissory note, the defendant could be sued by. the plaintiff for the 
‘recovery of the money in. the event only of his obtaining an assignment of the» debt 


wrong. ike Mais 55 


re 


Voter y t D one a pEr WY 


The defendant executed thé promissory, note’ for money, ‘payable to the ‘chit 


reer 


‘outstanding ‘on the’ promissory ‘note./J i0 oui Looft ite whoa Suede r 
rae hye Sy dott a ng ed a ats eb ag gA nawi od den ay 
‘So long as the defendant ‘does not, plead: that the, promissory note was nominal 
-or, that no liability,was intended to be incurred ,under, it, he cannot be allowed to 
“plead"that'the’ promissory note Was; mere security: for sbme ‘other liability} or that it 
wás not enforceable, ' Evidence ,séeking to prove! dnly“such'plea, would be''Barzed 
Minder 'séction.92 of the Evidence At. ‘7 20° EYID SP S Mipi O MS By iual 3e 
eSNG e an tede a a abaa fi ada agfa paat at bed tae ut ta Diae 
cine I find thatthe defendant was bound to,pay.the Company the money. due, under 
the promissory: note and. that the promissory; note represented, enforceable lability... - 
RL ere mer nares EET seeds - Faye Pd ; pes ARE are + toa? 
3- Tn taking the View that, in, dbiditfing the’ promissory ‘sicte' ont enidorsemient, the 
plaintiff “Obtained nothing, the’ leabried Aduitional “Judge ‘appeais to” have “been 
_ anisled~by,. the: analogy,- ofendorsement : of.» a: promissory note. executed jby the 
” manager -Ofia joint) Hindw: family: for: a:debt:borrowed.-by, bims for-family-necessity. 
“Therpromiissory note:embodies mérely.his ‘own: personal: promise, to pay. the, money;. 
.It;does-sot..contain a’promise ion his :part:topay; the money) also out. of the,joint 
<family -properties:c Where. the 'payeerin sucha case,endorses, ithe. promissory; note; 
the endorsee obtains the right to enforce the personal promise. ` He does-not,.by 
reason merely of-the-endorsement; obtain the right to enforce the managing member’s 
„liability. to payothe, debt also out of the joint family property belonging to him and 
‘thé other»members; of, the family. That is because the endorsémént operates only 
«n the liability which is apparent on the face of the. instrument. It is part of the 





t 


“ig addition to getting the promissory note-endorsed., That ia View which is plainly- ` 


4 
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general law. óf negotiable instruments that. nothing passes by, an endorsement of a 
negotiable instrument except. such: liability as one may recognise on the face of the 
instrument. ` In the.present. case, the liability which the plaintiff seeks to enforce, is 
the liability. which.is apparent on. the face of the, promissory. noté. © ` 000 00T, 


T The defendant’s liability to pay the- money stated in the document appears 
én its-face: ' ‘That liability ‘was transferred to'the‘plaintiff by the:endorsement. “He 
does not: seék'-to enforce any -further! or. other “liability... Maruthamuthu Naicker: v: 
Kadir Badsha Rowther! has no bearing oni ‘the questions that arise for determination ` 
in this case.” H eS wt -2 aa see! edie seat Y ya Te “ 
“TJ find that thé endorsement being iñ favour of the plaintiff he’ has obtained the 
right to enforce the promissory note, arid recover whatever money was payable by the 
defendant under it; to the Company. ~ ir o 6 7 TU ie P Ta 
"The plaintiff does-not state that he.is a holder in due course, entitled to recover 
any money which the Company could not itself recover." The’ discussion about the 
plaintiff beitis'a holder in dué coutse ‘does’ not arise‘on'the pleadings. agit? - 
The learned Additional Judge held, further, that the suit was barred by limi- 

tation;  ForSaving limitation, the-plaintiff relied on Exhibit A-4 and. Exhibit A-5. 
Exhibit A-5;is,a chalan signed bythe defendanton 26th;February, 1951, for payment 

of Rs. 150 to the Company. That sum was paid to his credit in the chit account. The 
learned. Additional; City. Civil Judge held. that:that-payment could not save limita- 
tion under section 20 of the Limitation Act because the payment was made towards 
the debt -due:on the chit. That mistake followed on the learned Judge’s-view: that 
the promissory note was mere security. The expression “ security”, as I have 

attempted to show, does:nqt make meaning with, reference: to the facts of this case, . 
The promissory note was itself the document ‘under which the defendant was liable 
to pay whatever money-was-payable by him to the Cofhpany on account of -the chit 
transactions., Sums which, subsequént.to’ the’ executién of the promissory note,’ the 
defendant paid into thé chit 'äccount had'to:be credited towards the liability on the: 
promissory note. Whatever sum was credited in the ` chit account was a sum paid 
towards the debt: due under'thei‘promissory mote. +The sum of R..150 paid by the 
defendanton 26th Februaty,'1931, was a sum which-was paid in-reduction. of his. 
lidbility’ on’ the’ progissory, nlote, Being’ a”påyment in feductign “of: the liability: 
under a document which bearsithe defendani’s signature, it isa paymerit “which, 
under section 20'of:the Limitation Act saves the'suit fromithebar of limitation.: a. >n- 
o Exhibit À-4is a letter, byithe-defendant. ito.: the Company written. pii. 20ih: 

January, 1953+: In that letter, «the: defendant asked for further time toimake pays 
ment., “Hè said,-“T shall’sooi-bring’ the: money ‘and’pay!’ Therefore’please-do not: 
blame’ nie,’ Please ‘excuse me,” ‘The defendants evidence’; shows’. than, by, that: 
letter, the defendant asked for time for paying the. money, due on thé chit;account,” i 
.,. «The ,respondent?s,Jearned .counsel,.argued ,that- oral:,evidence is not -admissible 
to: prove.:that the money: whichthe-defendant promised. to :pay was money payable. 
on the chit account, that is to say, in retittionof thé ‘liability on ‘thé promissory’ 
note. ., Whether oral-evidence could be, admitted to. explain: the contents, ofa docu- 

. ment dependsiupom:. the: degree iofi.formality of the document.» Exhibit..A;4is,a: 
letter,- ‘It! Was not! intendedto ‘be formally complete.’ Therefore,reféreniceiin- that: 
letter to- money, payment ete: ‘could ‘be “explained, by Stal‘ evidence,” T find: that? 
Exhibit A-4 contains an acknpwledgment of, the defendant's, liability on’ the, chit, 
account, that is yorsay; liability under: the promissory :note:nr::»3 - paia ai ad Bt a mee 

|? The Tediied ‘Additional City. Givil Judge's finding ‘that, the, suit,Js:batred ‘by, 
limitation is not sustainable. It is hereby set aside. `` I find the suit is in time. 
aast ee biluz Coe uini ue pei. eb ot pease d Dh goegi. t off doe: bispi- ia 

The argument that the endorsèment in favoun-of the plaintiff was-void: by reason; 
of certain winding up proceedings does not appear to be maintainable, ‘The plaintiff 
fled an Original Petition on 13th October,. 1952, on_the file of this Gourtfor having | 
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the Company’ wound -up.’ He obtained the promissory noté‘on endorsement on. 
11th March, 1953 and did not press the petition. It was dismissed on 12th March, 
1953. ~ Another creditor filed a petition on-the roth March for winding up the 
Company. The company was wound up, on that petition,-by an order passed on 
21st September, 1953.. There is no evidence as to whether the winding up proceed- 
ings have terminated and ifso how. Learned counsel for the . respondent says that 
the petition -filed on 19th March, 1953, should be deemed to bea continuation of the 
petition which was dismissed on the 12th March and that therefore the endorsement 
made in favour of the plaintiff should be held to be veid. There is no authority in 
support of that proposition. Nor am I able to recognise any principle on the basis 
of which one might hold that the ~petition. which ‘was dismissed on 12th March 
would be deemed io’have been pending and continued by the petition’ presented.on 
roth March. l : a Cera, «he ee oe 
The appeal is allowed.’ The suit is decreed as prayed for. The plaintiff will 
have his Costs in both the Courts below, and, the Court-fee on the memorandum of 
second appeal. Otherwise the parties will bear their own costs in the second appeal. 


we RM: ge a oe e see ot tae a ee ‘Appeal allowed. 
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Messrs. Sreenivas & Co. a a e ee ` Appeliants* : i 


Manc a | ere re 


~ Ro- ‘PRESENT :—MnR: Jurice RAJAGOPALAN. AND MR. Justice RAMACHANDRA AYYAR. 
’ r eve fe pee ge ee "ome z -7 eo 


sete 


at all of the‘ dealer ‘to Bey the tax. Rule’ 16 sholud therefore be’considered an“integral part of the 
charging provisions and be part of the‘law imposing a tax.-` 7 - n =- -5 = casn PU Le oul 
The decision of the’ Australian. Courts which interpreted the words ‘law- imposing a tax?‘in the 
light of the constitutional practice of that country cannot be of guidance in the interpretation of similar 
words in ‘Article 286 (3) of the Indian Constitution... ~.. a e, ere un tl 
~ “The-Madras General Sales Tax Act, 1939, is ofa composite character in that it could‘ be a law 
imposing the tax in regard’to the sale‘of most of the commodities ánd'in case of hides-and skins (and 
goods similarly ‘placed by. section 5)-the relevant Turnover and Assessment Rules would also .be the 


charging provisions, the Act should be held to.be merely one authorising the imposition of tax in regard. © 


to- such goods. The Madras General Sales Tax ‘Act, 1939, was passed by the-State Legislature long 
prior to the Constitution-of India (1950). Rule’ 15-and 16 of-the ‘Turnover and Assessment Rules 
were made by the State Government by virtue of sections 3, 5 and 19 of the! main Act and though 
they came into. force only on gth August, 1955, they should be -held to be part of that Act as valid 
delegated legislation and would not require the assent of the President for their validity: - ~~ 
wate tate s N E E pA $ PEED é atte os 
Rules 15 and 16 of the Turnover and Assessment Rules cannot be held to be invalid as being 
contrary to: the provisions of:Article 286.(3) of. the ‘Constitution. > '- -n . et 
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Appeals under clause. 15 of the Letters Patent against the Order of the’ Hon’ble: 
Mr. Justice Rajagopala Ayyangar,:dated 25th. November, 1957 and made in the 
exercise of Special Original Jurisdiction of the High-Court in -W-P.-Nos..1287 and 
1288 of 1956, respectively, presented to the High Court under Article 226 of the 
Constitution of India for the issue of writ of mandamus. or other appropriate writ. 
directing the respondents to forbear from enforcing the j provisions and rules of the 
Madras General Sales Tax Act of 1938 as- amended from time to time below men-- 
tioned against the petitioners after declaring thein ultra vires, namely, sections 3 (1) (a). 
and 3 (3) of the Madras General Sales Tax Act and‘rule 5 of the Madras General 
Sales Tax Act Rules and rules 15 and 16:of the Turnover and Assessment Rules in so 
far as they make it obligatory on the part of every dealer in skins and hides to také 
out a licence, submit returns and pay tax in advance. . 


`M, K. Nambyar for Messrs. ‘Soundararajan and Sivaswami, for Appellanit, 


The Advocate-General (V. K. Tiruvenkatachari), and the Additional ‘Govern=- 
ment Pleader (M. M. Ismail) on behalf of the Korein 


“The Order of the Court was made by oe 
Ramachandra Ayyar, 7.—These appeals, which are filed under clause 15 of the 
Letters Patent against the judgment of Rajagopala Ayyangar, J., in W.P. Nos. 1287,. 
1288 and 1469 of 1956, raise a common. question relating, to the constitutional 
validity of the revised rules 15 and 16 of the Turnover and ‘Assessment Rules, made 
by the Government of Madras . under sections 3s 5:and .19 of the.Madras General 
Sales Tax ‘Act, 1939, and published in the Fort St. George. Gazette, on: 7th September,. 
` 1955. The appellants i in the various appeals are tanners and dealers in hides. and 
skins, tanned’ and untanned. ‘The respondent in the, respective appeals issued. 
notices to them, calling upon them to submit returns, and pay tax in advance in 
accordance with rule 5 :of the Madras General, Sales Tax Rules and the revised 
rules 15 and 16 of the Turnover and Assessment, Rules. The appellants, theret 
fore, moved this Court by means of the petitions aforesaid for the issue of a writ: 
under Article 226 of the Constitution to direct the respondent to forbear from enfor- 
cing the rules, after declaring them illegal! The case for ‘the appellants is that. 
rules 15 and’ 16 of the Turnover and Assessmeit Rules, which were published on 
7th September, 1955, were invalid, as being contrary to the provisions of Article 
286 (3) of the Constitution before the Amendnient. 


The Madras General Sales Tax Act, 1939; -authotises the State to impose a tax on. 
the sale of-goods.. Under section 3 of the. Act, the tax is levied on an annual turn-- 
over of a dealer,, which comprises the sale or in certain cases the purchase Į price of the, 
goods. The tax being leviable on the ocċasion of a sale of a particular article, there. , 
could on the terms of that provision, be as many levies as there were sales .of that 
commodity within the State of Madras, resulting in a multi-point levy on the same 
article. The Act provided exemptions and reductions in certain cases. Dealers. 
having an annual turnover of less than Rs. 10,000-were exempted. Certain goods, 
for example, handwoven clothes were. totally exempted. In regard to certain. 
others, the multi-point levy was avoided by a scheme of a single point levy, that is, 
the sales-tax being levied only on one occasion of the series 6fsales that may take place 
within the'State with regard to that commodity.. Section 5 provided:for the cases 
‘where exemptions wére granted and where the levy was confined to a single point. 
Hides and skins got the benefit of a single point levy. : “Section: 3 (4) states that, for: 
the purposes-of the Act, the turnover, on which tax on sale of goods had to’ be 
ascertained, was to be in accordance with such rules as might be prescribed. Section 

5 (vt) says that the sale of hides and skins, -whether tanned or untanned, shall be 
Žabie to tax under section 3, sub-section (1) only at such single point in the series of” 
sales by successive dealers, as may.be prescribed. ‘Thus, rules have to be framed for 
determining the turnover, and in, the casé of hides and skins, prescribing the. single 
point in the series of sales at which the tax could be levied. Rules 15 and 16 provid-- 
ed-for the levy of tax on-hides.and skins. .. The original rules under the. Act came into 
force on 1st October, 1939. Various defects were noticed in the rules, and anamolies: 
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came to light in their actual-application :. evasion was found possible. The learned . 


Judge has, in his judgment, set out in detail the relevant provision, of the statute and 
the. rules and difficulties that were found in its application. The rules had to be 
recast, and the Government did so... In the place of the old rules 15.and 16, they 


_ made the impugned rules. The new rules came into force on 7th September, 1955. 


“The Article prescribed that commodities déclared by an Actof Parliament as 


N 


© The case for the appellants was that the rules which had the effect of imposing 
a tax had not, before their promulgation, been reserved for the'consideration of the 
President under Article 286 (3) of the Constitution, and as such, would be invalid, 
<. At the time: when the rules were. framed, Article 286 (3)--of the Constitution 
declared :— Meg eget Gy gi ye SEs tH PU d i a TA SE S OF : 


“ No law made after the commencement of this Act by the Legislature’ of a Staté imposing,-or 
authorising the imposition of,-a tax on the sale or purchase of any goods declared by this Act to be 


, essential for the life of the community shall have éffect,’ unless it has been reserved for the consideration 


oe rere Lh. 
essential 


of the President and has-received his assent ”’. . z ©: a 


2 


for the life of the community throughout India should not, be subject to sales-tax with- 


out the approval of the President. But, before its provisiotis could be'madé applica- ` 


‘ble; the Parliamént should have declared, ‘by law, the concerned commodity as ‘éssen- 
tial ‘for the life’of ‘the ‘community..‘‘Ini' sucha case, no State could-legislate'so as to 
imposé'a sales-tax‘on- stith’-commiodity; unless'the bill was resetved:for- considération 
of thé President and received his ‘assent. "Flere was such å legislation by‘ the Parlia- 
ment:' The’ Essential’ Goods(Declaration and Régulation: of Tax'on Sale ‘or’ Puri 


chase) Act (LII of '1952) ‘was.endctéd} and ‘came into’force’on 8th August} 1952: , 


In‘theschedule to the’ éniactmeitt, which specified the’ goods: which .were- declaréd 
esseiitial for the life of the community, itém’ 10 related ‘to hides and skins.“‘Sectioni 3 
-of Act LIT of 1952 provided that'iio:law of'a State; which imposed or’ authorised'the 
oor sale Ce, thei, oh, agi ge an Foal glgice “ý weap at Eee wg rei Mitt seep ey 
imposition of, a sales-tak ón goods declaréd’as' essential‘ goods under that enactmient; 
‘would be Valid,' uriless it had ‘been'tésérved for corisideration'by'the President and 
réceived hisassent, VEA Pt et a ted DMT Dat 


tr tye 


ey, SEs AOU Ae ee a HES Oe oe MI r aah nie se ale ree Be se 
;, }-On the-dates when the impugned Rules.were made and notified, ActLIT of 1952 


gation “Of thé Riules' tinder Article*286"(4)" of 
ito- be invalid. 210" 1 ee OE LABNE se 
fy “ 
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JL lhe: question; whether tales’! 3 "dnd-16 ‘of thé Turtiover drid ‘Assésstnent Rules 
could 'be Held: tb'coné Within! the terms “ ithpositig’s tax’ of Article 386 ($) was 
Consideréd By ‘thé léeartied Judge! in ;the'light ‘of certain ‘decisidils of'thé ‘Australian 
High Court which Held that Assessinent Acts ‘passed ‘by the Legislatures ‘of that ‘coun! 
try, notwithstdndirig that they Géntdined provisions ‘which brought within the charge 
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eres 


fore 


fixed. Asin a sales-tax,the, occasion or, eyent is an important, constituent element to 
_ attract ‘tax liability, the specification.of the:point shouldbe. construed, as-part of the 


1. (1952) 2 M.L.J. 598': 3°8.:T/C.367. 3. He) 2 M.L.J. :425 27)8.T.C, 762. 
2. (1955) 2 M.L.J. 494: 6.S.T.C. 352 (F.B.). 4. (1955) 2 M.L.J:c595% 7-8. T.C.. 1. 
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charging provision, and not-a mere machinery one. But for that specification, there 
would be no liability at all of the dealer to pay the-tax., Rule 16 should, therefore, be 
considered, as the old rule 16 was considered an .integral part of the charging provi- 
sions. It would, therefore, be part of the law imposing a tax., 


_ _ On the question as to the precise meaning ‘to be attributed to the words ‘a law 
imposing’ taxation ’ in the Constitution, the learned Judge referred -to three decisions 
_of the Australian Courts: Osborne v. Commonwealth; Federal Commissioner of Taxa- 


tion v. Munro®, and Cadbury Fry Fascall, Proprietary Lid. v. The.Federal Commissioner of .. 


Taxation®. Those cases make a distinction between a law imposing:a tax and mere 
Assessment Acts. . The latter.class, though it imposed a liability on certain persons, 
was held not to be one imposing a tax. To appreciate the decisions of the Australian 
Court, it is necessary to ascertain the legislative powers and practice in that country. 
Section 53 of the Australian Constitution Act provides that proposed laws, appropria- 
ting revenue or monies or imposing taxation, shall not originate in the Senate :, that 
body had no power even to amend such laws, but, could only, suggest amendment. 
Section 55 provides :— H ; ; on 

“ Laws imposing taxation shall deal only with the imposition ‘of taxation, and any provision 


therein dealing with any other matter shall be of no effect.” ' `: 


Referring to section 55, Mr. Anstey Wynes, in.“ Legislative, Executive and.. Judicial 
_ Powers in Australia ?, 2nd Edition states at page 246: © >n! ae 
“This section, being in‘the middle of a group of sections relating to the' powers of the respective 
Houses -and parliamentary: procedute, is directed to preserving the privileges.of the House of 
Representatives with respect to. finance and providing against their abuse. othe | gga ae ao 
The learned Author states further at page ‘247 :— vies f 


ot : . ji -t 4 4 p + 2 + i ae | š aie. 

_ “A Jaw imposing taxation is one which in itself and by itself imposes a tax : it does not necessarily 
comprehend every law-which deals with taxation. Nor need a law be complete as to rate’ or subject- 
mattér or person to be ‘taxed in’ order to come within’ the category ;-for exaniple,'.a statute which 
therely prescribes that -there shall. be a land tax leving: the’ rates and conditions to be prescribed. 
later, would be a’ “law imposing taxation”. .A further distinction is to be.noted between a law im- 
posing taxation and a law which-is interpretative, declaratory or;procedural: The usual procedure 
adopted by the Commonwealth iš'to impose a tax by one Act and assess it in‘another ; the assessment 
Act is not then a “law‘imposing taxation’: This practice has been upheld: by the ‘High Court in 


servéral cases.” -> i. : i ; A 
We have referred to'section 53.0f the Australian Constitution ‘under which proposed. 
laws, appropriating revenue or money, or imposing taxation, should not originate 

in the Senate.. The Senate lias no power either to-amend proposed laws imposing 
taxation so as to increase the burden or charge on the people. In order, therefore, to 

demarcate the powers of the House of Representatives and the Senate’ iri that coun- 
‘try, it was necessary to define within narrow limits the laws ‘imposing: taxation in 

respect of which alone the latter body would have controvert legislative powers. 
_ That was achieved by restricting the Jaws imposing a tax to-the barest limits, and 

dealing with other matters relating to taxation by a Separate efactment, so that the 

Senate would have full legislative poweis over them; They were called‘. Asséss- 
ment Acts, while the former was called the Taxing Act. Thus, a constitutional 
practice grew in that country. for separating Taxation Acts from Assessment Acts. 
In Cadbury Fry Fascal Proprietary Ltd: v. Federal Commissioner of T.axation®, Latham, 
C.J.; observed at page 373: Fa se im testy Oo , 

-' Parliamentary practice has given effect to these provisions by: distinguishing between Tax. 
Assessment Acts and Tax Acts in the manner stated. Acts of the former type provide means for 


Boo Tab ttn $ z 


assessing and collecting-tax—give authority to officers to assess and collect the tax, and they impose: 


duties upon persons to make returns in order to make such ‘assessment and collection possible. The 
tax Acts contain the grant of mioney—they impose the burden upon the people. It is the latter Acts 
and not the former which have been regarded as‘imposing taxation, and therefore as.not capable. of 
originating in the’Senate or of being amended by'the Senate. he 


A ` - , ` . . 5 es 
This practice has been recognized, by this Court as carrying out the constitutional provisions 
upon a correct basis. It has been held on several occasions, that various Assessment Acts. do‘not. 





1. 12 QL.R. 321.. i 3. 70 C.L.R. 362. 
2. 398 G.L.R, 153-0076 2 i E we ka va 24 
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impose taxation, and'it has been so held moneh such Acts éontain! provisions: “hat a përson should 
be liable to pay tax or be chargeable with tax.” Tel ee OO. Rooter. Uae i : ©’ 


In Moore v. The Common wealth}, it was: observed’: mt ` 


' “The separation of the Acts is a tried and venerated procediie ‘for escaping the hitherto ineffec- 
tual menaces of section 55”: 


aoa: 


In Moran Proprietary Lid.v. N: S. W. Tax Comsnissioner®, ‘the Privy Council observed :— 


“Laws imposing taxation must deal with ote subject of taxation only (section 53 of the Constitu- 
- tion of the Commonwealth), and the established practice in ‘Australia -is to follow -the Taxation 

Act with an “ assessment ” Act providing : for the collection and recovery of the tax, for. exemptions 
and for refunds in appropriate cases.’ . 


‘Therefore, the limited meaning given to ‘a law impbaing „a tax’ adopted by the 
Australian’ cases was not so much the result of any statutory or judicial definition of 
thé terms,’ but mainly dictated by the constitutional procedure: of, that country. 

The decisions of the Australian Courts which interpreted , the ‘words. ‘law imposing 
tax’ in the light of the ‘constitutional practice of that country cannot, therefore, real- 
ly guide us in the interpretation of similar words i in Article 286 (3) of our Constitution. 


But that conclusion would not be enough to dispose of ‘the appeals. Another 
line.of reasoning would, ‘in our opinion, support the’ conclusion arrived at by the 
dearned Judge:in these cases. © > . 


Article 286 (3) refers to two types of ¢ cases: vr (ya law by’ the Legislature ofa State 
imposing taxation, and (3) a law by the Legislature of a ‘State authorising imposition 
of taxation.  The“former case ‘will be one’ where the enactment imposed taxation 
proprio vigore, that’ is, directly byi its own terms. On the other hand, the expression 

“authorising imposition of tax’ would apply to a case where the Legislature lawfully 
vested another body with a power to make a law i imposing atax. Illustrations of the 
latter type are where a municipal or, local authority ‘is permitted-to legislate with re- 
gard to'imposition of certain taxes’; customs duties imposed by, the executive Govern- 
ment by a’ notification. ` A law levying taxes may, thus, be in absolutely complete 
‘form, or it may be in a form which needs some further. provision or further action to 
make it ‘complete or operative. “In such Cases, it would properly be a law authorising 
imposition of tax, because the ‘exigibility of tax would depend upon further provisions 
being made. Such an enactment would be one authorising the imposition of a tax, 
not one itself imposing tax. ‘The Madras General Sales Tax Act, 1939. is‘of a com- 
posite character. It could: be a law i imposing the’ tax’ in regard to the sale” of most, of 


‘passing of Act LIT of i952 , Sales Tax legislation was. ‘enacted ‘i in at to the com- 
modities declared bý“the former” ‘Act; it would‘ require the’ asserit of the President, 
notwithstanding the fact that it merely authorised imposition of the tax. ` 


The learned advocate for the:appellants‘ contended that as the Rules framed un- 

.der the -Act-aie deemed ‘tobe part of the Act under section'19 (5), the Rules should 

themselves be held to be'a legislative enactment which ‘would come within the ban 

of ‘Articlé.286 (3): i- Section 19 (5) creates a fiction that the‘Rules, though not “passed 

by: the Legislature, are déeméd to-be so passed. - That’ would only confirm the view 

“that they arë not really a-law'by the ‘Legislature of the State, , but’ only deemed to be, 
A ‘such for the Purpose of the’ enforcement of the Act. age e 


! 


“The restriction imposed by Article 286 (3):is only.) with, respect to the law i imposing 
sales tax by_thé Legislature of a State: A. law directly; imposing. a sales tax, or one 
„authorising such imposition, passed by the State Legislature, if passed during the 


_ time when Act Li of 1952 ` was in force in 1 order i to be valid would | have to comply 
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with the requirements.of Article 286 (3). But can the impugned rules 15 and 16 
though amounting to a charging provision, be held to be a law of the Legislature of 
the State? Prima facie it would appear.that cannot be so. In the case of a State legis= 
lation, which authorised the levy of a tax to a delegated authority, the assent of the 
President given to the main Act should be held to cover the delegation as well, and 
the subsequent delegated legislation, would also be covered by the President’s 
assent, if one was. necessary. .It would follow that, if -the original'Act -did not 
require the President’s assent under Article 286 (3) as having been, passed before the 
Constitution or at a time when.there was no legislation by the Parliament: regar- 
ding essential commodities, the subordinate or delegated legislation, which should 
be deemed to be part of that Act, should not require assent. : se ead 


-The Madras General Sales Tax Act, 1939, was passed by the State Legislature 
long prior to the Constitution. Rules 15 arid 16 were made by the State Government 
by virtue of sections 3, 5 and 19 of thé Act, and, though they' came into force only 
on gth August, 1955, they should be, held to'be part of that ‘Act, as valid delegated 
legislation and would not require the assent of the President for their validity, This 
principle 'is supported by‘authority." “In Singh v. State ‘of Pepsut and in Firm of Gowri 
` Shankar v. Sales, Tax Officer, Secunderabad?, it was held.: that Article 286 (3) contem- ` 
plated arlaw, passed by:the State after the Parliamentary law declared: the goods as 
essential commodities. The law so passed could therefore only. be a statute law. and 
not any subordinate legislation. A similar question arose under Article 305 of the 
Constitution in Kutti Koya v. State of Madras*, where’ the’ question was whether the 
notification, which extended the provisions of the Madras Commercial Cirdps. 
Markets Act; (XX of'r933)’ ‘to certain places after “the Constitution’ came’ into 
forée; contravened Articles 302'and 304 (a). ‘It\was’ held that the Madras Com: 
méxcial Crops' Markets’ Act would be an “existing ” law, as ‘it was passed before the 
Constitution by’an authority competent to enact’ it, and ‘the ‘fact, that its operation 
had' not beer extended before the¢dming into‘force’ 'f the Constitution, would. ‘not 
bè' niatérial for the purpose of the definition. “In Surajmdl,v. State of Rajasthan4, ules 
and bye-laws were frdmed by the, mtinicipality imposing octroi duty after the Constitu- 


vas lield that the fules and! bye-laws were not’ invalid, as contrary to’, Article 305. 
Wanchoo, 'C.J.; observed feet eee ELDE A A DET A oe a 
7 ne A w aes aot or tol. ost P 


been repealed.. We think. that it is unnecessary to deal with these contentions, in 
' E ee ta È “i xA $ pee RIET teas r yo “a ! 
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view of our conclusion that Article 286 (3)-would not apply to Pancase oF subordinate 
‘legislation. `- i too 
'* The appeals fail, and are dismissed with costs. ' Counsel's e R5: 100 it each 
‘appeal. i : : i ee i 
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Pci =! IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Jusna. BALAKRISHNA Ayyar AND MR. Justice’ SUBRAH- 


MANYAM. 


os È ze = a i Pea ae: oe “w . i 
oe Pandaram and another , ee: “phe Pash ades Petitioners* 

v. : ix Bae J 
The Collectot of Coimbatore. dad otters Pe at Hespiad 


a? Madras Hindu Religious and Charitable Endowments Act (XIX of 1951) s Section 35—Right of resumption 
and regrant of inam granted for the performancé of any charity and service—Natute of proceedings P the Collec- 
tor under section 3 5 


` Limitation Act, ax. ‘of 1908);, section. 28—Scope “and applicability Essential conditions, a ere 


4 Section 44B was introduced i in "Madras Act. II of 1927 b ‘Ket XI of. ogå and section ` 35 of Act 
xIx of 1951, takes, the place of section 44-B of Madras. Act IT of 1927... Under, section 44-B (2) of 
Act IT of 1927 the’ Collector i in certain circumstaiices ‘had the power to resume an inam and regrant it. 


Assuming that the Government’ s right to resume a Jand granted i in inam for thé purpose of service 
connectéd with a ‘temple and to’ regrant the’ land to the ‘temple for'the ‘performance of'the'service can 
be extinguished by adverse possession on the: :parti of asperson. unconnected with.the temple or the 
service,-such adverse possession should have, lasted ie the last Go, years Before as :commencement of 
section, 44-B,of Madras Act II of 1927. 1, , i ATA 
«. _ The, proceedings before the Collector under ae 1B 5, ‘of, Madras Act II ‘of. 11927 or-eunder 
section 35 (2) of the “Act XIX of i951 are not ini thé nature of a suit,. to which the Provisions of Articles 
130, and 149 ‘and section 28 of the Limitation’ Act cai k be-applied.’ '»”“ 

‘Thé essential’ condition for the application of section 28 of: the Limitation Acti is: the eG 
aggrieved persón'to' iristitute a suit for: the.possession ‘of the property: concerned: } If.the right-of such 
“person: to, institute a suit-for :possession is; éxpressly ors by necessary, implication barred: by statute 
section 28 cannot be.invoked., and there can. be, no extinguishment ofthe title 08 such, person.to, the 
-property ‘concerned. 


thas Petition under’ Artile 226 of! the ‘Covistitirtion of Th Ai piaying’: ahati in, the 
‘circumstances, stated ‘therein, ‘and -in the: affidavit filed’ therewith the High. | Court 


i 


"will bè pleased to issué a writ òf certiorari ‘calling’ fór thé"records*’ ‘rélating’ to ‘the 


A 


„order of the Collector of Coimbatore (fitst Respondent liétein) in “his, 'procéedings 


R. Dis. No. 30402, ] (56; dated. iath Febrüaty; 1957; reversing the ‘Order of thé Sub- 
Polleeten, Pollachi, in R, Dis. "NO. 18426/55-F, dated | gist October,’ 1956,, in, Inam 
‘Enquiry. Ño., 1 òf ‘1956 on. : the file of the’ Sub-Collector, 6 of Péllachi and quash the said 
‘order of-the’ Collector of" ‘Coimbatore, ‘dated ith ‘February,’ A957, in ‘the said” R, Diş. 
No. 30402 ‘of 1956; G 
, |The; Advocate- Giel WV, Y, ‘Tiruvenkatachari) ‘and M. Natssan for Petitioners. 

« The’ Additional - Government- Pleader (M: M. Ismail), Ls Vedantachari- and: R 
Rajenpaln, for Respondents. Aon an noeb SAÇ eM bate ag 
w. The Orderofthe Court was made by- a. le bitno oa ed awu a fee obit 


Subrahmanyam, 7.—This is a petition under Article 226 of the Constitutio ‘by the 
“heréditary trustees. and’ poojaris ofthe: Vellai: “Vinayagar ‘temple of! Puliatipatti, 
“Palladam Taluk, Coimbatore District; for the issue of-a writ "of cértiorart to! remove 
‘thie order passéd’ by the District:Céllector on. rth February, ' 1957) in in'R. ‘Dis. No. 
330402 ‘of 1956 to thë-file of this Court and: to: ‘quash’ the. said:order. ; ees . 

` Si No: 50 ‘in Puliampatti Village? known as ‘Andikadu’ ‘had ‘béeri granted“ as 
“Devadayam Inam"by'a Kit g Of Mysore for, the’ support óf the Pagoda of Vellai 
Vinayagar. At the time of ‘Inam Conrlimission proceédings,’ Poojari Pangi, Andi: 
~Was in possession of the inam. The Inam Commissioner confirmed ‘the’ inam per- 
‘“nianently to the Pagoda so’ long as it was well'kept up: and issued ¢ on’ tgth’ ‘December, 


a 





s *W. P? No: ‘ag4‘of 1957: te et ee ati phoned 14th! December, 1959;"° eine 
Bie oa ce noid) heiii -ai zod(egrd Agrakayanay 1881—-Saka). 
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.1863,.inam title deed No. 1076.in the name of Pangi Andi, Poojari of the temple. -In 
1956 the land was in the possession of respondents 4 and 5. The Sub-Collector. of 
Pollachi, exercising the powers of Collector under section 35 (2) of the Madras Hindu 
‘Religious and.Charitable Endowments Act, 1951 (Madras Act XIX of 1951) initiated 
proceedings suo motu for resumption of the land. Notice-was issued (1) to the autho- 
ities constituted’ under the Hindu Religious and Charitable Endowments Act 
having jurisdiction over'the area; .(2) to the persons who weré.at that time poojaris 
and, trustees of the temple and (3)-to respondents 4 and 5. The 5th respondent 
filed a written statement that she found that the land was inam land granted for the 


:service of pooja in the temple and that she had no objection to the land being resumed _. 


-and regranted.. The 4th respondent filed a statement of objections’ making “the 
‘following allegations. ‘The inam land, namely, S. No. 50, belonged to his ancestors 
-and had been in the possession of the family for about 150, years.;, The 5th respondent 
-was his great “grandfather’s brother’s grandson’s wife. His branch of the family 
-was entitled to a half share in the land and her branch of the family to the other‘ half. 
-He was in separate possession of a half of the land, about 53 acres in extent, as full 
owner and she was in possession of the other half of the land. . The members of the 
‘family had never paid any quit rent or jodi’ nor “had they paid any rent td the - 
-authoritiés’ of the temple: - On, those ‘allegations, hée-pleaded that he was the?owner 
‘ofthe land in his possession and that, at any rate, he had acquired ' title’ to- that, land 
` by adverse possession on the part c of himself and his predecessors-in-title. ` The Sub- 
‘Collector (hereinafter. referred: to as the Collector) after enquiry held that the land 
“was Devadayam Inam land granted to the poojari of Vellai Vinayagar 
stemple for-doing pooja in the temple’; that: the respondents were in ‘possession 
and enjoyment of the land, that they had not shown cause ‘against’ resumption . 
‘of. thè inam ‘land,’ ` that” ‘Chinria ‘Andi and Ganapathi Pandaram’.’ were’ the 
grandsons of Pangi ‘Andi in whose name. title deed 1076 ‘was issued on igth 
December, 1863 and.that.they were the poojaris, of the temple at the time . 
of thevorder, On :those findings the Sub-Collector ordered resumption of the inam 
land and re-grant® ‘of itto Chinna Andi Pandaram and’ Ganapathi Pandaram, who 
-were trustees and’ podjaris of the'temple, for the‘performance of pooja in the temple? 


. Against the order.of the Sub-Collector, the 4th, respondent appealed ; to’ the 
District: Collector: under séction 35. (2) (d)’ of thé ‘Act.’ The' District ‘Collector held: 


E that ‘the. property had been iii: -the possession of the appellarit’ s family for 60 years ` 


prior, to”żoth September, 195i, the date’ of commencement of Madras Act XIX of 
1951, that the appellant had acquired , title by. adverse, ‘poss¢ssion—and that; ithe a 
‘Collector had ‘no power to resume the ‘kudiwararn.of the i inam.land.. In regard - to 
ithe inelwaram.’ of ‘the ‘assessment the District Collector held’ that there'was' no “period 
- of liniitation- for the’ exercise! by the Government of ‘the’ right | to impose assessment. 
Tn that view, he set' aside the order of the Sub-Collectér’in so far. as the order of the 
resumption of the land and regrant of the same to, Chinna Andi’ “Pandaram and 
“Ganapathi. Pandaram, trustees aid poojaris ‘of the temple was’ concerned’‘and left 
it to the Collector to. consider by: independent’ proceedings’ the ‘question. of i imposing 
assessment of the land, The trustees and poojaris-ihwhose’.favour re-grant ‘was 
ordered by the Collector sa ts petition sae that the saa sees order 
‘be quashed... cee Ke 
“Tn holding that. the mebes of the 4th.r apondeat’ s amily} had been i in “posses 
sion of the nam, land for-60 years before goth September, 1951, the District Collector 
did not.acton the oral evidence‘ofthe 4th respondent, who,said'that the land had, been 
-Tn the possession ; and. enjoyment of his family for about 150 years. ‘He was 56 years. 
old in 1956 and could not have personal knowledge . of possession and, enjoyment 
before; say, 1910. He said that his mother had told him- about ponei and’ enjoy- 
‘mènt of the land. The mother was, alive and Was not called., 

. The ‘District Collector. based his finding of adverse possession on, the hypothe- 
cation deed executed by the 4th respondent’s father in 1899.and, the deed of partition 
‘entered into òn 16th March, 1892, between-the-5th respondent’ s fatherin-law and, 
his father. The District Collector held that in order that the 4th,respondent, might 

ucceed ‘in’ his, contention of having acquired title by adverse possession to defeat 
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the Government’s right of resumption, the 4th respondent would have to prove 
adverse possession for at least 60 years ending with goth September, 1951, that is to 
say, adverse possession commencing not later than goth September, 1891. Accord 
ing to the District Collector, the documents produced proved adverse-possession from 
16th March, 1892. The ‘partition deed, dated ‘16th March, -1892, stated that the 
properties, which were being divided and which included inam land, were the 5th 
respondent’s father-in-law’s ancestral and self-acquired properties. The inam -land 
which was divided by that document between the father and the son consisted of the 
southern six acres of S. No. 50, which is 10-41 acres in extent. Of the southern 
six acres, the northern parcel, three acres, was allotted to the father’s share and the 
southern parcel to the son’s share. The father’s share was stated to be south of the 
land of Maniyam Kasturi Naicken. Maniyam Kasturi Naicken was the father of 
the 4th respondent. According to the partition deed, the land in Kasturi Naicken’s 
possession would be 4.41 acres in extent, In the mortgage deed, dated 25th Feb- 
ruary, 1899, a half of S. No. 50 was mortgaged along with other properties. The 
mortgage deed also stated that the properties mortgaged consisted of the mort- 
gagor’s ancestral and self-acquired properties. There was no evidence before the 
District Collector that the inam land S. No. 50 was one of the properties claiméd 
either under the partition deed or under the hypothecation deed to be ancestral 
properties. The District Collector said that, since the document of 1892 referred 
to ancestral as well as self-acquired properties in general, there was a natural pre- 
sumption that this inam land among others should have come into the possession of 
the family at least some years prior to that date. On the basis of what he called 
that natural presumption, he found that the Properties of the 4th respondent’s family 
has been in the possession of the family from before 30th September, 1891, claiming 
to be owners thereof. ns : 


In holding that the recitals in the partition deed gave rise to a natural presump- 
tion that the property had been ‘in the possession of the family for at least some years 
before that date, the-District Collector was plainly in: error.: -Assuming that the 
Government’s power of resumption could in this case, be defeated by adverse posses- 
sion on the part of a person in the position of the 4th respondent for 60 years ending 
with goth September, 1951, there was no evidence of such possession before the 
District Collector, and his order is liable to be quashed on that ground, `` 


: 2 ae \ 
The District Collector chose the date goth September, 1951, as the date beyond 
¿which adverse possession could be of no avail as against the Government by reason 
of section 94, of the Madras Act (XIX of 1951). Section 94 enacts— 


“ Nothing contained in any law of limitation for the time being in force shall be deemed to vest 
in any person the property or funds of any religious institution. which had not vested in such person 
or his predecessor-in-title before the commencement of this Act.” : 

The District Collector held that, if by goth September, 
had not acquired title by adverse. possession, he could not 
adverse possession, acquire title which would be effective a 
power of resumption. If the District Collector is right in 

‘of the Government to resume the land could be defeated 
the part of the 4th respondent and his predecessors-in-title, the period of 60 years 
of such adverse possession should be counted not immediately before goth September: 
1951, but immediately before the coming into force of Madras Act (XI of 1934), 
which introduced section 44-B in Madras Act (II of 1927). The Madras Hindu 
Religious and Charitable Endowments Act, 1951 (Madras Act XIX of 1951) re- 
pealed and superseded the Madras Hindu Réligious Endowments Act, 1927 (Madras 
Act IT of 1927). Section 44-B was introduced in Madras Act (II of 1927) by Amend- 
ing Act (XI of 1934). In Madras Act (XIX of 1951), section 35 takes the place of 
section 44-B of Madras Act (II of 1927). Under section 44-B (2) of Madras (Act II 
of 1927), the Collector had power, either on his own motion or on the application of 
the persons specified in that section, to resume an inam and regrant it. .The order ` 


passed by the Collector resuming and regranting the inam could be executed by 
him in the manner prescribed. - ; : 


32 


1951, the 4th respondent 
thereafter, by reason of 
gainst the Government’s 
his view that the power 
by adverse possession on 


M 
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The argument in support of the view, that by 60 years adverse possession on the 
part of a person in the position of the 4th respondent, the Government’s right to 
-resume the inam is defeated may be thus stated. The inam was granted for the 
_as the temple was in existence. and he was doing pooja. If the land got into the 
possession of a person who was not a poojari and such person made‘no contribution 
towards the performance of the pooja or the maintenance of the poojari while the 
„temple was in existence and pooja was being regularly performed, the inam became 
liable to be resumed by the Government. Unless the person in possession surren- 
-dered possession to the Government, the Government should for resuming such 


inam, institute a suit in the civil Court having jurisdiction. . Such suit would, for - 


_purposes of limitation, be governed by Articles. 130 and 149 of the Limitation Act. 
Such a suit would become barred on the expiry of 60 years fromthe date on which 
„adverse possession commenced. -The suit if instituted would in essence -be a suit 
for possession. Failure to institute such a suit would bring in the consequences 
-enacted in section 28 of the Limitation Act, which is in these terms : 
- - At the determination of the period hereby limited to any person for instituting a suit for pdsses- 
.Sion of any, property, his right to such property shall be extinguished.” 
‘The result is that, on the expiry of 60 years from the’ commencement of adverse 
possession, the Government’s right to resume the land gets extinguished. ~ 


_ _ The argument set out above is centred on section 28 of the Limitation Act. 
`The essential condition for the application of section 28 is the right of an aggrieved 
-person ‘to institute a suit for possession of the property. concerned. If the’ right of 

such person to institute a suit for possession is expressly. or by necessary implication 

barred by statute, section 28 cannot be invoked and there can be. no extinguishment 
of the title of such person to the property concerned. For an application of that 

- principle, please see Sreenivasa Varadachari v. Narasinga Pillai. ` 2 


Section 44-B (2) of Madras Act (II of 1927) enacts that the Collector may, on 
his own motion or on the application of any of the persons mentioned in that section, 
_pass an order’directing the resumption and regrant of the inam which is not serving 
the purposes for which it.had been granted. Since that method of enforcement 
‘of the Government’s right to resumption and regrant is expressly provided by. the 

_ Legislature, the Government’s right of suing to enforce its right to resume and 
‘regrant the land, in cases to which section 44-B (2) applies, is by, necessary impli- 
cation, barred. It follows-that, if the Government’s right-to resume and regrant 
the land had not been extinguished when section 44-B (2) of Madras Act (II of 1927) 
came into force, such right could not be extinguished thereafter by the operation 
` òf section 28 of the Limitation-Act. That would be the position even if we assume 
that-there could be extinguishment of such right by reason of adverse possession prior 
to the enactment of section 44-B (2). . p ; 


The respondents’ learned counsel contends that the proceedings before the 
„Collector under section 44-B (2) are themselves in the nature of a suit, tọ which the 
` provisions of Articles 130 and 149 and section 28 of the Limitation Act become appli- 
‘cable. Learned: counsel-says that the Collector, acting under section 44-B (2) (a); 
is a Revenue Court and that, in proceedings under that section, the Government 
should be regarded as the plaintiff. f 


Several statutes dealing with matters concerning public welfare vest powers 

_in designated officers for determining questions which might affect rights of citizens. 
In every such case, such officers have to act judicially after giving notice to the 
persons likely to be affected and after giving them opportunity of adducing evidence 
- and of being heard. Whenever an officer has legal authority to determine questions 
‘affecting rights of citizens, he is under an obligation to act judicially and he becomes 
- subject to the controlling jurisdiction of the High Court exercised in the writs of 
certiorari and prohibition. But that circumstance would not, by itself, make such 





irs “" a (1911) 1 MWN, 208. 


r 


‘performance of pooja in the temple. The land could be held by the poojari so long ~ 


a 
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an officer a Court. The facts that the Collector who has to pass orders under section. 
44-B (2) is usually an officer of the revenue department and he has to act judicially. 
in determining the questions arising for decision under that section would not make 
him a Revenue Court any more that the facts that, in relation to matters of marketing, 
or agriculture, an officer of the agricultural department is invested with power. 
to determine questions-relating to the rights of traders or ryots would constitute 
such officer an agricultural Court. Further, the Government do not have the right: 
to apply to the Collector to exercise his powers under section 44-B (2) of Act (II of 
1927), or section 35 (2) of Act (XIX of 1951) and cannot, in any Sense of the- 
term, be regarded as the plaintiff i in proceedings under either of the sections. 


In support of the proposition that the Collector, exercising his powers under 
section 44-B (2) of Madras Act (II of 1927) or section 35 (2) of Act (XIX of 1951) 
should be regarded as a Revenue Court,t he respondents’ learned counsel relies on 
Hurryhur Mookhopadhyaya v. Madub Chunder Baboot and Maharaja Dheeraj, Raja Maha- 
tab Chund Bahadoor w. The Bengal Government®. Those cases related to suits for. 
resumption of rent-free tenure, instituted under Bengal Regulation (XIX of 1793) 
and Regulation (II of 1819). Under those Regulations, Lakhiraj lands fell under - 
three categories, lands in respect of which the grant. had been made before 12th 
August, 1765, lands in respect of which grants had-been made between that date 
and 1st December, 1790 and lands in regard to which the grant had been made 
subsequent to rst December, 1790. The inams falling in the first category were 
declared to be valid and not resumable. Lands in the second category, with certain 
exceptions and subject to certain conditions, were declared to be invalid and as such 
liable to be resumed. Grants falling under the third category were declared void. 
In regard to lands of the second category, the Government or the landholder could 
institute suits for’'resumption according as the lands exceeded 100 beegahs or did 
not exceed 100 beegahs. In regard to lands of the third category which were void, 
the landowner was authorised to - l 


“ dispossess the grantee by the high hand, without having recourse to the machinery provided 
by other sections ‘of the Regulation for the resumption or assessment of resumable Lakhiraj tenures 5 
or to any other ki proceeding ”. 


Suits for resumption for which provision had been made by Regulation (XIX of 
1793) and Regulation (II of 1819) had in some cases to be instituted inthe civil Court, 
and in some other cases before the Collector. But owing to confusion in the mind 
of litigants and their advisers, suits were instituted in Collectors’ Courts even in cases 
in which he did not, under a proper construction of the enactment, have jurisdiction 
to entertain such suits. Entertainment of such suits by the Collector and decision. 
of such suits by him “ had grown into a custom ”’ (Please see page 156 in 14 M.I.A. 
case), There was further a Regulation relating to limitation in Bengal, namely, 
Regulation (II of 1805). Sub-section (2) of section IT of that Regulation was to the 
effect that all claims on the part of the Government, whether for the assessment 
of the land held exempt from public revenue or for any other public right, should 
be heard, tried and determined, if the same be preferred at any time within the 
period of 60 years from and after the origin of the cause of action. (Please -see 
Anand Kumar Bhattacharjee v. Secretary of State for India®). In that state of the law, the 
Judicial Committee decided in Maharajah of Burdwan’s case? that the right of the 
Government to resume a voidable Lakhiraj tenure comprising more than 100 beeghas 
was subject to 6o years’ limitation. That was the statement of the law made in 
relation to suits which the Government of Bengal could institute under the laws in 
force in that Presidency for resumption of a tenure, which, under the relevant 
Regulations, was held under invalid title and was, for that reason, resumable. That 
statement of the law'was reaffirmed in Hurryhur Mookhopadhyaya v. Madub Chunder 
Baboo. These rulings can have no application to proceedings which a Collector 
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could take suo motu under section 44-B (2) of Madras Act (II of 1927) or section 35 
(2) of Madras Act (XIX of 1951). 


We are unable to agree with the respondent’s learned counsel that proceedings 
before the Collector under section 44-B (2) of Madras Act (II of 1927) or under 
section 35 (2) of Madras Act (XIX of 1951) are in the nature of a suit to which the 
provision of Articles 130 and 149 and section 28 of the Limitation Act can be 
applied. 

We hold that assuming that the Government’s right to resume a land granted 
in inam for the purpose of service connected with a temple and to regrant the land 
to the temple for the performance of the service, can be extinguished by adverse 
possession on the part of a person unconnected with the temple or the service, such 
adverse possession should have lasted for at least 60 years before the commencement - 
of section 44-B of Madras Act (II of 1927). 


-In the case before us, on the evidence adduced before the District Collector; 
adverse possession commenced in 1892, that is 42 years before the commencement 
of the Amending Act of 1934 and was therefore ineffective even on the assumption 
made above, to extinguish the Government’s right of resumption.. Since even on 
that assumption the 4th respondent had not acquired title secure against proceedings 
under section 35 (2) of Madras Act (XIX of 1951), the order of the Collector was 
right and the order of the District Collector is liable to be quashed for errors of law 
apparent on the face of the record. 


The District Collector gives no reasons why he set aside the order of the Collec- 
tor in regard to land which was in the possession of the 5th respondent and as to 
which she had no objection to resumption. According to the partition deed, dated 
roth March, 1892, which is accepted by the Collector as evidence of possession, her. 
branch of the family was in possession of the southern 6 acres of S. No. 50, 10-41 
acres in extent, 

Subsequent to the enactment of section 44-B (2) of Madras Act (II of 1927), 
inams granted for the performance of pooja in a temple may be resumed only in 
accordance with the provisions of that section, and, after its repeal, in accordance 
with the provisions of section 35 (2) of Madras Act (XIX of 1951). The question 
whether the Collector would have no power to pass an order of resumption under the 
provisions of that section if the person who would be dispossessed in execution of the 
order had been in adverse possession against the inamdar for over 60 years prior 
to the enactment of section 44-B (2) of Act (II of 1927), we leave undecided. 

- ` The order passed by the District Collector on 14th February, 1957, in R. Dis. 
No. 30402 of 1956 is hereby quashed. No costs. 


' V.S. — - Order quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE GANAPATIA 
PILLAI. E 
Syed Ahmed Mohideen Razvi f .. .Appellant* 

. U. . 
Thakirunnissa Begum .. Respondent. 


Inams—JInam grant for performance of public services—Inalienable—O ffice of Kazi—Origin and functions, 


It is now well established that lands granted in inam for the performance of public services is 
inalienable. The general principle is that it is quite opposed to the nature of the interest and duty 
of the public servant that he should part with it leaving himself without the means of subsistence 
and without further interest in the place or in the performance of the services. 


The inam grant in the present case is described to have been granted for performing the duties 
of Kazi in the Baramahal division. When the office of Kazi of Baramahal division as such ceased 
to exist, it was open to the Government to resume the inam and re-grant it in whole or in part to the 





*L.P.A. No. 76 of 1957. 8th August, 1958. 
(17th Sravana 1880—Saka), 
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Kazi appointed for Tirupattur or Uttankarai taluks which are some of the taluks comprising the. 
Baramahal division. ‘This was never done by the Government with the result that the lands grante 
in inam continued to be in the possession of the members of the original grante¢’s family, and they 
were being treated as part of the family. property. The lands bécame disannexed from any public 
office from the time the Baramahal division ceased to exist as such and split up into several taluks. 
(The parties are thus bound by their partition arrangement.) 


Origin of the office of Kazi and his functions and legislative developments relating to it explained. 


Appeal under Clause 15 of the Letters Patent against the Judgment and Decree 
of the Hon’ble Mr. Justice Ramaswami Gounder, dated 24th January, 1957 and 
passed in Appeal No. 619 of 1952 (preferred against the decree of the Court of the 
Subordinate Judge of Salem, passed in Original Suit No. 12 of 1948). 


D. Ramaswami Ayyangar, for Appellant. 
R. Gopalaswami Ayyangar, T. T. Srinivasan and A. N. Rangaswami, for Respondent 


The Judgment of the Court was delivered by 


Rajamannar, C.7.—This is an appeal against the judgment of Ramaswami 
Gounder, J.,.in A.S. No. 619 of 1952. It arises out of a suit filed by the respondent 
against the appellant for recovery of possession of the suit properties together with 
mesne profits. The plaintiff is the widow of one Syed Jaffar Mohideen, the brother 
of the defendant. It is common ground that the suit property formed part of an 
inam in Jagir Gurivinayanapalli which was attached to the office of the Kazi of 
Baramahal. Though the original grant is not available, sufficient information’ 
is to be found in the certified extract from the Inam Register (Exhibit A-37—Exhibit 
B-r). The entries in the Inam Register show that the inam comprised about 76 
acres and was granted “ for performing the duties of Kazi in the Baramahal division”. 
It was confirmed tax-free for the service of the Kazi of Baramahal. In 1810 one 
Syed Abdul Razack appears to have been appointed as the Kazi of Baramahal and all 
inams and other emoluments of the said Kazi office were directed to be put in his 
possession under an order of Government. Abdul Razack had three sons of whom 
the eldest, Syed Jaffar Mohideen, was appointed Kazi after the death of Syed 
Abdul Razack. Jaffar Mohideen continued in that office till he died in 1893, and 
after his death his eldest son Abdul Razack -was appointed Kazi (Exhibit B-2) ; 
but it must be noticed that he was not appointed Kazi of Baramahal division but as 


Kazi for the area comprising Tirupattur taluk (excluding Vaniyambadi and the nei-, 
ghbourhood) and Uttankarai division of the Uttankarai taluk in the Salem District. . 


This Abdul Razack the Second died in 1933 leaving behind him his brother Fazlullah 
who-had three sons, Jaffar Mohideen, Mohideen Hussain and the present defendant, 
and a daughter by name Unnissa Bi. The plaintiff is the widow of this Jaffar 
Mohideen. Mohideen Hussain died in 1943. After the death of Abdul Razack 
the Second in 1933, the defendant was appointed by the Government as Kazi 
(Exhibit B-7) again not for Baramahal but for the Tiruppattur taluk excluding’ 
Vaniyambadi and neighbourhood in the North Arcot District and Uttankarai sub- 
taluk of the Harur taluk of the Salem district. The defendant asserting his exclusive 
title to the entire inam filed a petition before the Collector praying that the inam , 
may be registered in his name ; but his petition was dismissed and he was directed ' 
to establish his right in a civil Court. .-The.defendant thereupon filed a suit against 
his two brothers and sister, O.S. No. 21 of 1937 in the Court of the Subordinate: 
Judge of Salem, praying for a declaration that he was entitled to the entire property: 
comprised in the inam and for possession of the same. The suit was not disposed > 
of after contest but was concluded by an arrangement between the parties, the terms 
of which were that the properties were treated as the ancestral family properties 
and- were divided into four shares, each of the three brothers and the sister keeping 
a fourth share. This arrangement was embodied in a deed of partition, dated 
23rd February, 1940 (Exhibit A-1). In view of this arrangement the suit which. 
had been filed by the defendant was agreed to be withdrawn and it was accordingly 
not pressed and dismissed on 21st March, 1940. The suit properties were those 


that fell to the share of Jaffar Mohideen, the plaintiff’s husband at this partition. ` 


Jaffar Mohideen first executed a lease and then a conveyance in favour of his wife, 
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the plaintiff (Exhibits A-2 and A-3). Though the defendant was a party to the 
partition arrangement he began to interfere with the possession of the suit properties 
by the plaintiff’s lessees and so the plaintiff filed the suit for a declaration that she 
was entitled to the suit properties and for recovery of possession from the defendant. 
The main plea in defence with which we are now concerned in this appeal was that 
the suit properties formed the Kazi service inam and when the defendant was 
appointed Kazi on 24th July, 1934, by the Government he became entitled to be 
in possession of all the suit properties and other properties forming kazi service 
inam, and being a service-inam it is only the holder of the office who was entitled to 
it. The defendant further pleaded that the partition deed did not represent a bona 
. fide transaction but was entered into for ulterior purposes. Apart from these pleas, 
there is a further legal plea that the service inam was not alienable as the lands were 
an appanage of the office, and therefore a partition or alienation of the properties 
is void and inoperative in law as opposed to public policy. The learned Subordi- 
nate Judge who tried the suit held that the suit lands which admittedly formed 
part of the Kazi service inam intended for the Kazi of Baramahal was inalienable 
and impartible, and though the partition entered into in 1940 between the members 
of the family was true, it was not valid and binding on the defendant, and likewise 
the lease and the conveyance to the plaintiff by her husband were not valid and 
binding on the defendant. On the said findings the plaintiff’s suit was dismissed. 
The plaintiff filed an appeal to this Court, A.S. No. 619 of 1952 from the decree and 
judgment of the learned Subordinate Judge of Salem. The appeal to this Court 
eventually came on for hearing before Ramaswami Gounder, J. He thought that: 
the'appeal could not be satisfactorily disposed of without a finding on the question 
“whether under the order, Exhibit B-7, the defendant was appointed to the office 
of Kazi for the Baramahal division”. The learned Subordinate Judge of Salem was 
directed to submit his finding on the question after permitting the parties to let in 
any further evidence if they chose to. The plaintiff did not let in any further 
evidence; but the defendant besides examining himself examined two other witnesses 
D.Ws. 7 and 8. The learned Subordinate Judge submitted the following finding : 

“ My finding is therefore that the defendant was appointed to the office of Kazi only for the 
areas described, viz., the division comprisng Tiruppattur taluk _ excluding Vaniyambadi and the 
neighbourhood in the North Arcot district and Uttankarai, the sub-taluk of Harur taluk, ‘in Salem 
district, and not for the Baramahal divisions as such a division does not exist and does not also seem 
to get recognised by the Government as attached to any particular area of division at the present day.” 
The learned Judge, Ramaswami Gounder, J., held that after 1893 no member 
of the family including the defendant had been appointed. as.Kazi of Baramahal 
division and therefore it could not be held that the junior Abdul Razack and defen- 
dant had possession of the suit properties as Kazi-of Tiruppattur. Nevertheless the 
properties continued to remain in the family. The members of the family including 
the plaintiff were bound by the partition arrangement of 1940. If that be so, then 
undoubtedly the plaintiff as the widow of Jaffar Mohideen will be entitled to the 
properties which fell to his share: In the result the learned Judge allowed the appeal - 
and passed a decree in favour of the plaintiff as prayed for. Hence this appeal by 
the defendant. -` i 


. `The contention of Mr. D. Ramaswami Ayyangar, learned counsel for the appel- 
lant, was that the lands in suit formed part of a Kazi service inam and as the service 
of a kazi is in the nature of public service an inam granted for such purpose is im- 
partible and inalienable, as the inam forms an appanage of the office. It is now well 
established that lands attached to a hereditary village office is inalienable. Section 5 
of the Madras Hereditary Village Service Act embodies this rule. On principle the 
same restriction‘would apply to lands granted for public services, not covered 
by that Act. In Lakshmadu v. Ramudu+, it was held that lands granted by way 
of dasabandam inam were inalienable, as an alienation ofsuch an inam was 
against public policy and void. The decision of the Full Bench in Amjaneyalu v. 
Sri Venugopala Rice Mill, Lid.*, which dealt with lands burdened with swastivahakam 
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service has been held to cover all service inams of a public nature (vide Rama- 
krishnamma v. Venkatasubbiah', The general principle is that itis quite opposed 
to the nature of the interest and duty of the public servant that he should part with 
it, leaving himself without.the means of subsistence and without further interest in 
the place or in the performance of the services. The. decisions relied on by:Mr, 
Gopalaswamy Ayyangar in Venkatarama Ayyar v. Chandrasekara Ayyar® and Vaidya- 
natha Ayyar v. Yogambal Ammal? deal with inams in the nature of personal mainten- 
ance grants and are not opposed to the principle laid down in the catena, of cases 
referred to above. > ` F 


The only question for consideration is whether on the date on which the first 
defendant and the plaintiff’s husband and other members of the family entered into 
the, partition, the terms of which we find embodied in the document Exhibit A-1, 
dated 23rd February, 1940, the lands can be said to suffer under this disabling rule, 
Before dealing with the documentary evidence bearing on this question it is useful 
to set out briefly the history of the office of the Kazi. The office of. Kazi has its 
origin in Muslim law and Mogul polity. The Kazi was chiefly a judicial officer 
corresponding to a magistrate of the present day. Besides judicial functions he also 
performed certain other duties, partly of a secular and partly of a religious nature, 
as for example, attesting and registering deeds of transfer of property and celebrating 
marriages and performing other rites and ceremonies: Under the British: Rule 
there was no place for the Kazi as a judicial officer. In 1864 an Act was passed 
to repeal the laws relating to the office of Hindu and Mahomedan Law Officers and 
offices of Cazee-ool-cazaat and to-abolish these offices. The Preamble rung 
follows :— ` ` ai 

“ Whereas it is unnecessary to continue the offices of Hindoo and Mohammedan Law Officers 


and itis inexpedient that the appointment of Cazee-ool-cazaat or of city, town or pergunnah Cazes. 
should be made by Government.” `~ - ' 


The Regulations or parts of them set forth in the Schedule annexed to the Act 
were repealed. There was one saving provision in section 2 of the Act in-the follow- 
ing terms :— i aa i ` 

- “Nothing contained in this Act shall be construed so as to prevent a Cazee-ool-cazaat or any 


other Cazee from performing when required to do so any duties or ceremonies prescribed by the 
Mohammedan Law.” i . iu 


The Muslim community appears to have * suffered inconvenience “on account 
of the State divesting itself of the power of appointing Kazis. "This led to the passing 
of the Kazis Act (XII of 1880). The Preamble sets out the reason for the passing 
of the Act : j a S - 


“ Whereas by the Preamble to Act (XI of 1864) (An Act to repeal the law relating to the offices 
of Hindu and Muhammadan Law Officers and to the offices of Kazi-ul-Kuzarat and of Kazi, and to 
abolish the former offices) it was (among other things) declared that it was inexpedient that the appoint- 
ment of the Kazi-ul-kuzarat, or of City, Town or Parganna Kazis, should be made by the Government. 
and by the same Act the enactments relating to the appointment by the Government of the said officers 
were repealed ; and whereas by the usage of the Muhammadan community in some parts of British 
India the presence of Kazis appointed by the Government is required at the celebration of marriages 
and the performances of certain other rites and ceremonies, and it is therefore expedient that the 
Government should again be empowered to appoint persons to the office of Kazi”, 2 


The only provision of this Act ‘to which we need:refer .is section: 3, ‘the material 
` part of which runs thus :— f ; ` 
“ Whenever it appears to the Provincial Government that any considerable number of Muham- ' 
madans resident in any local area desire that one or more Kazis should be appointed for such local 
area, the Provincial Government may, if-it thinks fit, after consulting the, principal Muhammadan 
residents of such local area select one or more fit persons and appoint him or them to be Kazis for 
such local area.” : . ; i Í 


It was apparently not the intention of the Legislature to confer exclusive rights 
on the persons appointed as Kazis by the Government to perform the functions which 
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his office requires him to discharge. That is why it was enacted in section. 4. that 
nothing contained in the Act and nó appointment made under it, shall þe, deemed 
“to prevent any person discharging any of the functions of a Kazi”. It is under 
the provisions of this: Act of 1880 that:the Government purported to appoint Abdul 
Razack Sahib as Kazi in 1893 (Exhibit B-2) and the first defendant himself was 
appointed in 1934 (Exhibit B-7); .-  . to act i 


? 


The earliest document we have relating to the nature of the inar is the Inam 
‘Register’ of which an extract was filed in the case (Exhibit ~A-37/Exhibit 
B-1). The inam is described to have been granted for performing the duties of 
Kazi in the Baramahal division. Among the written’ instruments produced before 
the Inam Deputy Collector were a certificate’ of the Court, dated roth August, 1810, 
-appointing Syed Abdul Razack as the Kazi of Baramahal, an authenticated copy 
-of a Collector’s order, dated 1st October, 1813, directing all inams, villages and other 
emoluments of this Kazi office to be put in possession of Syed Abdul Razack Ahamad 
Khazi under order of Government, and a certificate dated 16th September, 1856, of a 
Judge appointing under orders of the Sadar Court Syed jaffar Mohideen Sahib as 
‘the Kazi. The inam was confirmed tax-free ‘for the service of the Khazi for Bara- 
mahal”. : i 3 i 7 Í 


' It.now becomes necessary to determine. what area was comprised in the Bara- 
mahal division. In Maclean’s Manual of Administration, Vol. III, it is described as 


te “A tract of country supposed to have included the mòdern talooks of Dharmapoory, Krishna- 
giri, Tripatore, Oothancarari in Salem District and the Cungoondy zamindary of North Arcot.” 


The history of this tract is briefly given thus ; : 4 


“t Originally governed by the Anagoondy family: Passed in 1668 under the Mysore rule,. then 
under the Nawabs of Cuddappah, who were ousted by Hyder Ali in 1759. Ceded to the English 
by Tippoo in 1792 when the name was soon after abandoned.” BA i 
In the glossary found at the end of the second volume of thè Manual of the Salem 
“District, the meaning of Baramahal is given‘thus : ` eee . 
“ Baramahal, the twelve palaces, signifies ‘ the tract ruled from the 12 palaces’ and is now syno- 

‘nymous with the taluks of Tirupatur, Krishnagiri, Dharmapuri and Uttankarai ”. 
A very interesting account regarding the origin and history of the Baramahal 
division is found-in Chapter III of the Manual, pages 82,.et seg. The following 
extract from the Note on page 83 of the Manual is material :' bt : 

~ “ The question, “what is the Baramahal ?” is one more elsily asked than answered. At present 


it is supposed to be coterminuous with the four taluks above mentioned. At the commencement of 
the century it included, Kangundi...... 7 


_ It is important to note that the year of the publication of the Salem District Manual 
-is 1882. In the Imperial Gazetteer of India relating to Madras Presidency (1908) 
‘(Edn.) the following information about Baramahal is to be found ; ed fend S 


« Baramahal—A name loosely applied in English histories to the north-eastern corner of Salem 


District, Madras, but no longer in use. It apparently included the taluks of Tirupattur, Krishnagiri 
Dharmapuri and Uttangarai in Salem, and the Kangundi zamindari in North Arcot? as 


It is fairly clear from -the evidence on record that the-Baramahal division -as 
such passed out of use. That is why evidently both in 1893 and in 1934 the appoint- 
ments of Kazis were for a local area comprising Tirupattur taluk excluding Vaniyam- 
badi and the neighbourhood in the North Arcot district and Uttankatai sub-taluk of 
the Harur taluk of the Salem District. The defendant admitted in his evidence given 
after the order of this Court calling for a finding that for Hosur taluk there is a Kazi 
in the town, that similarly there is a Kazi for Harur taluk, a Kazi for the Dharmapuri 
taluk and a Kazi for Krishnagiri taluk. There is no order of the Government vesting 
the inam lands which pertained. to the office of the Kazi of Baramahal in the Kazi 
appointed for the Tirupattur and Uttankarai taluks. The position appears to be 
this. When the office of the Kazi of Baramahal division as such ceased to exist, it was 
open to the Government to resume the inam and re-grant it in whole or in part to 
thé Kazi appointed for“Tirupattur and Uttankarai taluks. This was never done by’ 
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. the Government: ` The lands, however, continued tó be in possession of the family of 
the plaintiff and the defendant and they were being treated as part of family property. 
Even as early as 1876 the inarn was registered in the name of Jaffar Mohideen as well 
as his two'brothers by consent of all parties, what tights the Government can have 
even now to resume the inam it is not necessary for us to consider in this case“ In our 
opinion, the lands became disannexed from any-public office from the time the Bara- 
mahal division ceased to.exist as such and became split up into several taluks. It 
follows, therefore, that when the members of the family began to effect a partition of 
these lands they were not only treated as family property, but also in law were not 
property attached to a public service. The plea of the defendant thatthe lands were 
impartible and inalienable must therefore fail.. ‘We agree with the conclusion of the 
learned Judge, Ramaswami Goundér, J., thatthe members of the family including 
the defendant are bound: by the partition arrangement of 1940 aid the plaintiff is 

` entitled to succeed as the heir-of Jaffar Mohideen.: -The appeal:is dismissed.. No 
costs. Oe oan te a : . A a ple Sy : 
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-e IN THE HIGH ‘COURT’ OF JUDICATURE AT ‘MADRAS. 

, PRESENT :— MR. JUSTICE - RAJAGOPALAN, AND - MR. Justice- RAMACHANDRA 
IYER. . E. Gt Ne ee an aaa: 


‘Regional Director, ‘Employees? State Insurance Corporation, Madras.. Appellant* 

| See: ` a , anaes 

S.M, Sriramulu Naidu ra : .. Respondent. 

,_ Employees’ State Insurance Act (XXXIV of 1948), section. 2 (12)—Factory—What is—Cinema studio— 
If factory—Tests. S; . i i peeks : 


Interpretation of Statutes—Definition of “factory” in Employees? State Insurance: Ait—If could be inter- 
preted in the light of the definition in the Factories Act. He WE "i : ‘ 


A factory within the meaning of section 2.(12) .of the Employees’ State Insurance Act is any 
physical area in any part of which a munufacturing přocess is carried on. Where within the same 
premises or compound. a number-of departments are situate and the departments are engaged in the 
‘work in connection with or incidental to a manufacturing process of the factory,’ they would prima 
„facie all form part of the factory. : sa ee 


. The general rule of interpretation of Statutes is that.the meaning and scope of the words occurring 
in oné statute or judicial decision thereon cannot be -used for the interpretation of another statute 
enacted with a different object or, for a, different purpose. This rule, however, may not apply where 
ithe statutes'are pari materia that is to say related iri such 4 way'as to form a system of code or legislation. 
‘The Factories Act and’ the Employees’ State Insurance ‘Act are not so related to'each other though 
‘both. of them are intended to benefit the wage-earners.- ‘The Factories Act is intended to regulate 
the labour and working conditions of the factory: employees as such mainly from the standpoint of 
the health’and safety of the workers. Having regard to this object of the legislation it is reasonable to 
thold that distinct portions of a factory which are purely clerical establishments, the employees wherein 
‘would not be exposed to the dangers and risks of a factory worker would ‘be outside the purview of 
ithe legislation. , , ' y J y $ NLA 


./The object and scope of the Employees’ State Insurance Act is wider and more comprehensive. 
Tt is,a piece of social security. legislation which covers a larger class of employees than legislations 
such as Factories Act or Workmen’s Compensation Act. ‘The term ‘ Employee’ in the Act includes 
‘within its scope every clerical labourer and part-time workers and apprentices. Hence the term 
‘factory’ in the Act should have‘a' wider interpretation than that,in the Factories.Act. ~ 
n ° & r aa x y x - ` , 


_ + The scope of the term ‘ Factory:’ in the Act and the application of the-Act cannot be decided 
‘On the basis of what the employer does, either for,the sake of efficiency or convenience, by dividing’ 
a factory into various departments. Provided the statutory requirements of the number of persons 
‘employed and the carrying on “ofa manufacturing process with thé aid of power in any part of a pre- 
:mises are satisfied, any premises, viz., a geographical areà within a defined boundary, would come 
within the scope of the Act. It is not necessary that .all: the. twenty persons (the statutory minimum) 
:shéuld be working in, the. same section or department-nor need.a premises be a single building t 
:satisfy the, definition of a factory under the Act. ; ae oe to, = 
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. Appeal under clause 15 of Letters Patent against the Order and Judgment of the 
Hon’ble Mr. Justice Basheer Ahmed Sayeed, dated 25th ‘April, 1958 and passed ` 
in A.A.O. No. 269 of 1957, preferred to the High Court against the, Order of the 
Court of the Employees’ Insurance, Coimbatore, dated 25th March,y1957, in pro- 
ceedings No. 1 of 1956. ed ; 

The Government Pleader (K. Veeraswami), for Appellant, 


a 


V. C. Gopalaratnam and L. V. Krishnaswami, for Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, 7.—This appeal raises a question as to the sustainability of-a. 
demand for contribution from an employer under the Employees’ State Insurance 
Act (Act XXXIV of 1948) which, for the sake of brevity, will be referred to hereafter 
as the Act. The respondent was the proprietor of Pakshiraja Studios in Coimbatore: 
The studio was engaged in the production of cinematograph films. A number of 
buildings constituted this “Studios” all of them being situate in the same compound.’ 
The work in the studio was done in the following departments :— s 


(1) Electrical, (2) Camera, (3) Sound, (4) Setting, (5) Moulding, (6) Carpentry 
(7) Laboratory, (8) Editing, (9) Office and Watch and Ward, (10)'Artand (11) Make- 
up. Electric power was utilised in connection with some of these items of the work 
in the studio. Ifall the departments were taken into account, the number of persons 
employed would admittedly exceed 20. But the same could not be said, if each of 
‘the departments was taken by itself. The Carpentry department, which employed 
more than ro but less than 20 persons, was notified as a factory under the Factories 
Act. As the other departments employed less than 10 persons, none of them was 
brought within the purview of the Factories Act. tee 


The workers of the studio wer paid off on 28th September, 1955 and the Studio 
itself was closed from 25th September, 1956. The Employees’ State Insurance Act 
was extended to Coimbatore in the year, 1953. The appellant, claiming that the 
Pakshiraja Studios was a factory within the meaning of the Act, called upon the res- 
pondent to pay the employer’s contribution under section 40 of the Act for the period 
from 23rd June, 1955, to 22nd June, 1956 and special contribution for four quarters,, 
ending with 31st March, 1956. The latter repudiated the claim. Thereupon pro- 
ceedings were initiated under section 77 of the Act, by the appellant in the Employees” 
Insurance Court, Coimbatore, for a declaration that the Pakshiraja Studios, Coimba-° 
tore, comprising the departments mentioned above, was a factory within the meaning 
of the Act, and that the respondent was liable to pay the employer’s contribution. 
and special contribution in respect of all the employees employed in the various. 
departments, and for other reliefs. ‘The respondent contested the claim, pleading that 
he was under no liability to contribute, as no one of the departments would come within: 
the scope of the term, ‘factory’ under the Act. The learned District Judge of Coimba~ 
tore, who presided over the Employees’ State Insurance Court, held that the Pakshi- 
raja Studios was a ‘factory’ within the meaning of the Act, and that the respondent 
was liable to pay the contribution demanded. Aggrieved by that decision, the res- 
pondent filed an appeal to this Court, C.M.A. No. 269 of 1957. The appeal was 
disposed of by Basheer Ahmed Sayeed, J., who held that a factory within the meaning 
of the Act should connote the same idea as that coming under the Factories Act. 
Relying on the principle of the decision in In re. K. V. V. Sarmat, the learned Judge: 
held that each of the various departments should be held to be distinct; and that, as 
in the present case the various departments were located in different buildings, 
though within the same compound, they were capable of being treated as separate, 
and that, as in each department the employees numbered less than 20, not one.of 
them could be held to be a factory within the meaning of the Act. The basis for 
the learned Judge’s opinion was that the word ‘factory’ under the Act bore a definition. 
substantially as the'one under the Factories Act. In'that view, the learned Judge 
set aside the order of the Employees’ Insurance Court. In this appeal, which is filed 
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„against the judgment of the learned Judge, the principal question for determination 
is, whether Pakshiraja Studios would, be a, factory within the meaning of the term. 
‘factory’, in the Employees’ State Insurance Act. 


Section 2 (12) of the Act defines :— 
“ Factory means any premisés, including the precincts thereof, whereon twenty or more persons: 
-are working or were working on any day of the preceding’ twelve months and in any part of which a 
manufacturing process is being carried on under the aid of power or is ordinarily so carried on” 
, A factory thus iš a physical area in any part of which a manufacturing proce 
is carried on. Neither the term ‘premises’, nor the term ‘precincts’ has been defined 
~in the enactment. The meaning of the term ‘premises’, as given in Shorter Oxford 
. Dictionary, 'is a “ house or building with its grounds or other SDpUnten anges: s In 
Stroud’s Judicial Dictionary, the term is interpreted as 
* Some definite pas within metes ‘and bounds, for maniis land or land with buildings v upom 
it.’ ” n 
According t to the Shorter Oxford Dictionary, thé term,. cpreciricts? means 
“ the space enclosed by the walls or other, boundaries ofa „particular place or building or by 
an imaginary line drawn around. ia 


In’ Halsbury’ s Laws of ‘England, “grd Edition, Vol. 17, at page f 5, an area of the 
factory is stated to be :—, , 

“A factory must occupy a fixed site but a me. is. awk excluded from the definition of factory only- 
by r reason of the fact that it is in-the open air.. Subject to the eae mentioned hereafter, the- 
-area of the factory is the whole‘space contained within its walls” " 

_., InLuttman v. Imperial.Chemical Industries Ltd,ta question arose whether a canteen,. 
which was ‘intended ‘ to serve the persons ‘eeaployed i in the factory, stood within the 
factory, and would come ‘withing . „the ‘definition’ of the term, ‘factory” under the 
‘Factories Act, 1937, in England.” Relying upon the definition of the term in section 
151 (6) of that Act, it was held that the canteen’ was part of the factory, as it was used 
for feeding and entertaining people woking in the factory, which was a purpose inci- 
dental td. the process of manufacture’ carried on in the factory. THe learned Govern- 
ment Pleader relied on ‘the decision in Hoyle v. Oram?. In that case the appellants. 
carried on ‘the business of calico-printers at two places separated from ‘each: other 
seven miles, It was held that the same business was carried on‘ in’the two places. 
The case, ‘however, turned upon the consideration of the question, whether both the 
premises were part of the ‘single establishment. . No questioñ arose in the case whe- 
ther the two places situate 7 miles apart would form part of the single factory. 


In Ramanathan v. King Emperor®, certain children were working in a drying yard, 
which was situated about five or six yards from the wall, of a building in which a. 
groundnut decorticating machine, was installed. Prosecution was launched against. 

. the owner of the factory for employing the'children. A question arose whether the 
‘drying yard was included in the ‘factory’. Jackson, J., held that a factory, as defined 
by the Factories Act, would include everything, machine rooms, shed, godowns and. 
yards, and that, if within these premises or precincts mechanical power was used in 
aid-of any process for altering for transport or sale of any article, then these premises. 
or precincts were a factory,, and in that view, the drying factory yard, which was used 
for drying groundnuts, would form part of the factory, although there was no. 
connection with the machinery of any work incidental to the manufacturing | process. 
In Ganpat Duttu Raskar v. Emperor*, there was a factory, manufacturing jaggery.. 
There was an engine in a. separate room and the’ crushing machines were outside 
that room. The shed, where the juice was stored in pans for boiling, was adjoining. 
All the buildings were in the same compound. More than.20 persons were em-- 
ployed i in the shed, where the pans were, and the number’ ‘working i in the rooms were 
less. A question arose whether the entire building constituted a factory. . That was. 
answered in the affirmative. . Thus neither under thé terms of the definition under 
‘the Act nor urider the pein of the cases’stated above it is necessary that twenty or 
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more should be employed in the manufacturing process itself. It is also not neces- 
sary that the entire’ premises should be occupied by the manufacturing process. 


The definition of the term, ‘Employee’ in section 2 (9) supports this view. _ Sec- 
tion 2 (9) says :— 


‘employee? means any person employed for wages in or in connection with the work of a 
factory or establishment to which this Act applies and— 


(i) who. is directly employed by:the principal employer on any work of, or incidental or 
preliminary to or connected with the work of, the factory or establishment whether such work is done 
by the employee i in the factory or establishment or élsewhere ; soro 


(ii) who is. employed by or through an ‘immediate employer on the preies of the factory or 
establishment or under the supervision of the principal employer or his agent on work which is ordi- 
narily part of the work of the factory or establishment or which is picliminary to the work carried on 
in or incidental to the purpose of the factory or establishment ; or- . 


(iii) whose services are temporarily lent or let on hire to the principal employer by the person 
with whom the person whose services. are so. lent c or let on hire has entered into a contract of service 
but does not include— | 


(a) any member of the Indian naval, military or air force ; ; or 


(b) any person employed on a remuneration which in the aggregate exceeds four hundred 
rupees a month ; : ese" 


i Where, therefore, within the same premises or compound, a number of depart- 
ments are situate and the-departments are engaged in the work in connection with or 
incidental to, the manufacturing prope of the factory, they would prima facie all form 
part of the factory. ; ; 


In Inre K. V. V. Sarma}, a similiar qain: arose onder the Factories Act. The 
manager | ‘of the Gemini Studios, Madras, was prosecuted: for an offence under section 2 
of the Factories Act. The Gemini Studios comprised several departments, all of them 
being situated in the same compound ; it was conceded that three of the departments, 
carpentry, moulding ; and tinkering, would come within the Factories Act, but the 
dispute was raised with respect to the others. There was also a dispute whether the 

conversion of raw, films into a finished cinematograph film could be said to be a 
manufacturing , process. The learned Judges held on the latter question that’ the 
conversion of raw films into finished ones would amount to a manufacturing process. 
‘But, on the former question, they held that the various departments of the studios 
should be held to be distinct ones, and that, unless each of them was taken to consti- 
tute by itself a factory, the prosecution, could not be sustained: Govinda Menon, J., 
(as he then was), delivering the judgment of the ‘Bench, observed :— 

`“ The further question has to be considered whether if any of these departments i is a factory as 
being situated within the prècincts of the Gemini Studios, then it is legally possible to separate those 
departments from the others which cannot -be styled as factories: - The building’ where, carpenters, 
moulders and tinkers are carrying on their work, is admittedly a factory and thé rules and regulations 
of the Factories Act.apply to'the departments: Evidence is lacking as to whether the other depart- 
ments can be so separated. It is permissible to separate the carpentry, moulding and tinkering depart- 
ments which are really ‘unnecessary for the production of the films from others. There is no evidence 

it cshow that the other departments: are’ so intertwined as to bei composite one without being capable 
‘ofbeing separated.” : f 
The obsérvations. cited above would show that the-case was decided by. reason ‘of the 
‘absence of evidence in' that case’to show that the various departments were integrally 
“connected with’ thosé in which the manufacturing process was done. “The decision 
was rendered under the Factories Act, and it has to be considered whether it can be 
“resorted to for guidance i in interpreting the provisions on the Employees’ State Insu- 
-rance Act. © >! ` n 
7 The general rule is’ that i in the matter of ‘the interpretation, ` ‘the meaning and 
scope of the words occurring in one statute or judicial decisions thereon, cannot be 
“used for the interpretation of another statute enacted with.a different object or for a 
différent purpose. ` In Inland Revenue Commissióniers v. ` Forrest?, Lord, Macnaghten 
observed :— - OES a ENa e A Vea 
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“ The two Acts differ widely in their scope : and even when they happen to deal with the same 
subject ‘the wording is not the same. It was argued indeed that the language was ‘ practically 
identical’, but that expression to my mind involves an admission that the language is different.-.. 
It is no doubt a‘recognised rule of interpretation, that where statutés are pari materia, 
that is to say, are so far related as to fòrnu a system or code of législation, the rule laid | 
down in Palmer’s case would apply, that such Acts, ‘are to'be taken together as form= 
ing one system and as interpreting and enforcing’ each other’ (Craiés on Statute Law, 
5th Edition, page 125). It cannot, however, ‘be said that the Factories Act and the 
Employees’ State Insurance Act are in pari materia, though they were enacted in the 
same year and both of them were intended to benefit the wage-earners. 

. The Factories Act was intended to regulate the labour and working conditions 
of the factory employees as such. Owing to the nature of the work in the factories, 
certain restrictions are placed in regard to the manner, method and conduct of the 
work. The Factories. Act; therefore, regulated the working conditions in the _ 
factories, having regard to the health - and saféty’of the workers, by prescribing 
working hours for adults, prohibiting employment-of children below a particular 
age, and giving advantages to workers by way of leave with wages and other benefits. 
In section 2 (m) of the Factories Act the term, ‘factory’ is defined thus :— 

“< Factory ° means any- premises including the precincts thereof (i) whereon ten or more workers 


are working, or were working on any day of the preceding twelve months, and in any part of which a 
manufacturing process is being carried on with the aid of power, or is ordinarily so carried on, or 


(ii) whereon twenty or more workers are working, or were’ working on any day of the preced- 
ing twelve months, and in any part of which a manufacturing process is being carried on without the 
aid of power, or is ordinarily so carried on....”? ; i 

The term ‘Worker’, has been defined in séction 2 ():— 

“< Worker? ‘means a person employed, directly or through any agency, whether for wages or 
not, in any manufacturing process, or in cleaning any part of the machinery or premises used for a 
manufacturing process, or in any other kind of work incidental to, or connected with the manufacturing 
process, or the subject of the manufacturing process”. ` y ` k 
As the definition of the term worker and the other provisions of the enactment would 
show the Factories Act was essentially concerned with the regulation of the factory, 
in the interests and for the safety.of the worker, a person employed in the manufactur- , 
ing process or in any work incidental thereto. It stands to.reason that distinct por- 
tions therefrom, ¢.g., a purely clerical establishment, cannot properly be within the 
purview of the legislation. Those persons would not be exposed to the dangers and 
risks to which.a worker in the factory would be. In our opinion, the decision in 
In re K. V. V. Sarma}, only recognises this principle and excludes portions of the pre- 
mises which, but for the accident of being situate in the same compound, could not 
be regarded as a factory. But that principle cannot be extended to the case of a 
factory, as defined under the Employees’ State’ Insurance Act, whose object is more 


comprehensive. and whose scope deésignedly wider. 


The Employees’ State Insurance Act is the outcome of a policy to provide a 
remedy for the widespread evils arising from the consequences of national poverty. 
It is a piece of social security legislation, conceived: as a means of extinction 
of the evils of ‘society named by Lord Beveridge (in, his report which inspired 
this type of legislation in all countries), namely, want, disease, dirt, ignorance 
and indigence. Having regard . to the magnitude of the task, the Act was made 
in the first instance applicable to factories, as defined therein. ° It primarily 
provides benefits to the employees in such factories. The Act “envisages also 
the extension of benefits to other establishments, industrial, commercial, agricultural 
or otherwise by a notification by the appropriate .Government. | It ‘provides for 
‘penefits to the employees in the event of sickness, maternity, injuries in the course of 
employment and payments to dependents in certain cases. -The monetary and other 
benefits granted under the Act to an insured employee of a factory are secured by a 
system of’ compulsory insurance under which the ‘employer, .employees and the 
Government each contribute financially. This ig unlike the previous legislation in 
respect of workers in factories. ' The Workmen’s Compensation Act, the Factories 
OO aa 
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Act and the Maternity Benefits Act are based on the liability of the employer. The 
benefits conferred by the’ Employees’ State Insurance Act cover a larger area of 
employees than what the Factory Act and allied’ legislations intended. Under 
section 46 of the Act the insured persons, or, as the case may be, their dependents 
are entitled to its benefits. An insured person is an employee past or present in, 
respect of whom contributions are or were payable under the. Act, Contributions 
are made payable by, and in respect of an employee. We have already referred to 
the definition in the Act of the term, “employee”. That will include within its 
scope clerical and labour workers engaged or paid through. contractors and also 
part-time workers and paid apprentices. That is in keeping with the objects of the 
Act, which was to relieve poverty a feature not being confined’ only to the ‘actual 


workers ina manufacturing plant. 


One of the most firmly established rules of construction of a statute is that laid 
down in Heydon’s case. The rule was stated thus :—’ ` i l 


“That for the sure and true interpretation of all statutes in general (be they penal or beneficial, 
restrictive or enlarging of the common law), four things are to be discerned and considered. What 
was the common law before the making of the Act. What was the mischief and defect for which the 
common law did not provide. What remedy the Parliament hath resolved and appointed to cure 
the disease of the Commonwealth. The true reason of the remedy. And then the office of all the 
Judges is always to make such construction as shall suppress the mischief and advance the remedy, 
and to suppress subtle inventions and evasions for the continuance of the mischief and pro privato 
«commodo, and to add force and life to the cure and remedy according to the true intent of the makers 
of the Act pro bono publico ”. a 2 5 

Understood in the light of its object, the Employees’ State Insurance Act should 
be treated as intended to cover a wider class of employees than those contemplated 
by the Factories Act. The terms of the various definitions contained in the Act and 
the nature of the benefits secured to the insured employee thereunder also point to 
the fact, that the term ‘factory’ should have’different and wider interpretation than 
that of the same word in theFactories Act, which, as we pointed out, was intended to 
safeguard against the risks attendant in a factory to workers connected at least in a 
way with the manufacturing process. The principle of the decision in In re K. V. y, 
Sarma?, which was concerned with the provisions ‘of the Factories Act, cannot, there- 
fore be extended to ascertain the extent of application of the Employees’ State 
Insurance Act : to do so would be to réstrict the scope of the Act.which might'lead 
to defeat its very objects. ; 


The learned advocate for the respondent referred us to the decisionsreported in 
Meiro Motion v. F. F. Commissioner?, In that.case an employer-had a shop where 
motor cars were sold : attached thereto was a service station where repairs and ser- 
vicing were done to automobiles. Almost half.a mile away from those premises 
there was a work-shop owned by the employer, where bodies for trucks and 
buses were made. A question arose whether the premises would constitute a factory 
so as to make the employer liable under the Employees’ Provident: Funds ‘Act. It 
was held that the main shop, in which motor cars were sold, was not part of the pre- 
mises. The two premises in that case were distinct, and there was no connection 
between the body-building undertaken in the workshop and the sale of the cars in the 
‘main shop. It was held that both together did not constitute a factory. 


In.our opinion the scope of the statutory definition of the term ‘Factory’ and the 
application of the Act cannot be decided on the basis of what thé employer, either for 
the sake of efficiency or convenience of management, does, e.g., by dividing the fac- 
tory into various departments. The essential requisites of a factory under the Act 

-are (1) a premises, geographical area within a certain boundary (2) in a part of which 
„at least manufacturing process should be carried on with the aid of power and. (3) 
twenty or more persons should be working in the premises. It is not necessary that 
all the twenty persons should be working in the same section or department. So long 
as the efforts of all the departments are co-ordinated to achieve the main object of the 
- factory, that is, the ‘manufacture, the decision whether a particular place is a fac- 
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tory or not would depend largely on the question, whether these-activities are carried 

on within the premises of the factory. The premises need not be a single building; 

a number of buildings within a single compound might constitute a factory. In the 

present case all the buildings in which the various departments are housed lie within 


r y + 


the same’ compound. 'P.W. 1 stated : > ‘ 


“ All the buildings comprising the studio comprise a composite whole, because they are all situated 
‘within one compound wall and they are inter-connected ”. á p in ee 


That he added 


“I am not able to say now which department building is inter- ; f 
department building ” y partment building is inter-connected with which other 


did not make the earlier statement any the less acceptable, especially when no rea 
attempt was made to deny the truth of what P.W. 1 claimed when R.W. 1 (Rajago- 
palan) was examined on behalf the respondent. It should thus be' clear that it is 
only as a result of the co-ordinated efforts of all the departments that the raw films 
could be converted into finished cine films. In such a case all the departments 
should be taken as a unit for the purpose of ascertaining whether the premises of the 
studios will be a factory under the Act. Judged by this test, the Pakshiraja Studio 
could be a factory, and the provisions of the Employees’ State Insurance Act would 
apply to it and the respondent would be liable to pay the contribution and special 
contribution. We agree, therefore, with the view taken by the Employees’ Insurance 
Court, and allow the appeal. There will be no order as to costs throughout. 


R.M. ' 





. — ae Appeal allowed. 
' IN THE HIGH COURT OF JUDICATURE AT MADRAS; 


PRESENT :—MR. Justice RAJAGOPALAN AND MRs Justice RAMAGHANDRA IYER. — 


The State of Madras by Deputy Commissioner of Commercial 


Taxes, Coimbatore ae Petitioner.* 
v. ' a. 
Asher Textiles, Ltd;, Tirupur - . Respondent. ` 


, Madras General Sales Tax Act (IX of 1939), section 12-B_ (4)—Revision under—Scope of the powers of the 
High Court —Subsequent retrospective enactment after the date of the order of the Tribunal—High Court can take 
note Cae Gode (V of 1908), section 115—Revisional powers—Nature of —Part ‘of the appellate 
Jurisdiction oniy. ‘ 


The Sales Tax Appellate Tribunal held on the basis of the decision in Bengal Immunity Co. v. 
State of Bihar, (1955) 2 M.L.J. (S.C.) 168: (1955) S.C.J. 672: 6 S.T.C. 446, : that the disputed 
turnover shoùld not be taken into account. Subsequently, section 2 of Central Act VII of 1956 
validated such assessment with retrospective effect. On the question whether in a revision against 
the order of the Tribunal, the High Court could take note of the subsequent retrospective 
enactment and interfere with ‘the order of the Tribunal under section 12-B of the Act: : 


_ Held: the powers of an appellate Court are co-extensive with those of the Original Court (subject 
to such statutory restrictions as may-be imposed in regard to the exercise of such power). This prin- 
ciple is not the result of any.statutory provision like Order 41, rule 33, of the Civil Procedure Code 
but inherent in the nature of the appellate jurisdiction. 3 - ` 


The remedy by way of revision does not differ from the right of appeal, the only difference 
being in the mode in which the power is exercised and,there is no essential difference between pro- 
ceedings by way of appeal and by way of revision except in regard to condition for the exercise of the 
powers. It follows that a Court of revision would have all the powers of an appellate Court except 
that the conditions of interference would have to be in accord with the relevant statutory provision. 
It would be open to a revisional Court to take note of a subsequent change in the law.and grant relief 

- on the basis of such law. $ r . : 


In one sense the revisional jurisdiction under section 115,.Civil Procedure Code, can be said to 
be wider than the appellate jurisdiction. Under section 115,! Civil Procedure: Code, the High Court 
gan call for the records of a case suo motu. 
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Section 12-B (4) of the Madras General Sales Tax Act gives a wider jurisdiction than section 
115, Civil Procedure Code, to the High Court. Under section 12-B (4) the High Court has‘got.powérs 
to determine the question of law raised in the case and. reverse or or amend the order against 
which the revision was filed or remit the same to the appellate Tribunal with its opinions on the ques- 
tion of Jaw. The jurisdiction under the section should be held to be appellate and the High Court 
would’ have plenary powers of interference where there is any error of law’ and ‘such error would 

- include an error by reason of any subsequent restrospéctive enactment. ` i i ~ 


-- -Petitions under section.12-B (1) (Vide Rule 13-C (i) (a) of Madras: General 
Sales Tax Act) praying the High Court to revise the Orders of the Sales Tax Appel- 
late Tribunal, dated 18th January, 1956, and made in Tribunal Appeal Nos: 357 
and 358 of 1956. eo ae ` : 


The Government Pleader (K. . Veeraswami), for Petitioner: 
| K.-Rajah Ayyar for T. V. Balakrishnan, for Respondent. 
-_ The Order of the Court was made by 7 


Ramachandra Iyer, 7.—These Revision Petitions are filed on behalf of the’ Staté 
of Madras and arise out of assessments to sales-tax in the years 1951-52, and 1952-53 
with‘regard to the Asher Textiles, Tiruppur, the respondent herein. The latter is 
the owner of a spinning mill at Tirupur, and it was assessed by the Deputy Commer- 
cial Tax Officer to sales tax on a turnover of Rs. 22,76,160-1-0 for 1951-52 and . 
Rs. 25,73,907-6-3 for 1952-53. The Commercial Tax Officer, proceéding to act 
suo motu under section 12 (1) of the Madras General Sales Tax Act, revised thé 
assessable turnover in a sum of Rs. 31,94,143-10-6 and Rs. 36,42,116-10-5 respec- 
tively. The, assessee preferred appeals to the Sales Tax Appellate Tribunal which’ 
‘reduced ‘thé respective turnovers by Rs. 2,62,205-3-3 and Rs. 3,98,343-0-5. 
Those sums . represented the price of cotton - sold and , despatched 
by dealets ` outside ` Madras“ State ‘dnd delivered to the assessee at 
Tirupur, ‘intended to. be-:and later utilised for consumption in the spinning mills 
‘ belonging to the assessee. The Sales Tax Appellate Tribunal, relying on the decision 
in Bengal Immunity Co., Lid. v. The State‘of Bihar}, held that.the- assessment in regard 
to the turnover representing the price of cotton purchased outside the State of Madras ` 
would come within the ban of Article 286 (2) of the Constitution, and, therefore, 
it would not be liable to be taxed. : 


a It is not disputed before, us that the decision of the Tribunal was correct, having 

-tegard to the law prévailing‘on the date when it made the order. But the learned 
Government Pleader relied for the validity of the assessments on the provisions 
contained in Ordinance III of 1956, which was subsequently replaced by the Sales 

-Tax Validation Act (VII of 1956). The Ordinance and the enactment were passed 
subsequent to the decision of the Tribunal and had thé effect of validating the assess- 
ments liké those. concerned in the disputed transactions. 


` t 


- The sales in the instant-case were inter-State onés, under which the goods were 
delivered within this State for the purpose of consumption in this State and were 
assessable under the provisions of the Madras General Sales Tax Act, 1939, having 
‘regard: to the definition of the word, ‘sale’ in section ‘2 (h) read with section 22 
‘of the Act. The question, whether a State Legislature could enact laws-to tax 
such sales was considered in the State of Bombay v. United Motors (India), Lid.,? where - 
- it wás held that a sale of goods which was essentially an inter-State dealing could be 
“validly taxed in the State, where the goods were delivered for consumption. Confor- 
mably to this view the various State Legislatures enacted laws to tax sales inter-Staté® 
in.character where delivery for the purpose of consumption was made within the 
‘taxing. State. Section 22 of the Madras Act enabled the levy of tax on such’ sales, 
The question of the validity of such taxing provisions was again considered by the 
‘Supreme Court. In Bengal. Immunity Co. v. The State of Bihar? where it was held 
‘that no State could impose or authorise the imposition of any tax on sales or purchases 
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when such sales or purchase took place in the course of inter-State trade or commerce 
irrespective of the fact, whether the goods were delivered for consumption or not. 
The Explanation to Article 286 (1) (a) of the Constitution, which was relied on in 
the earlier case for interpreting the scope of Article 286 (2), was held inapplicable 
for the purpose, and the learned Judges of the Supreme Court held by a majority 
that, except in so far as Parliament might by law provide otherwise, no State law. 
could’ impose or‘authorise the imposition of any tax on sales or purchases which took 
place in the course of inter-State trade or commerce. ‘The result was that all taxes on 
inter-State sales by the State in which delivery was intended and effected became 
invalid after 1st April,1951 (till which date there was an order by the President under 
Article 286 (2) Proviso). The decision in the “Bengal Immunity Co.-v. State of Bihar» 
was rendered on 6th September, 1955. Ordinance III of-1956, which was intended 
to validate all levies and collections of the tax from 1st April; 1951 to 6th September, 
1955, came into force on goth January, 1956. The Ordinance was followed: by 
Act VII of 1956, and section 2 of the enactment validated all the taxes in regard to 
inter-State sales during the period 1st April, 1951 to 6th September, “1955. Neither 
the: Ordinance nor the-enactment by itself imposed any-tax : but they removed the 
ban imposed by Article 286 (2) in cases where there had been an enactment autho- 
rising a'tax on such sales by the concerned State Legislature. Therefore, in order 
that a levy-of sales tax on inter-State sales could be validated by its provisions, there 
must have been some legislation in the State concerned levying such a tax. Under 
section 22'of the Madras General Sales Tax’ Act read with section 2 (4) such sales 
were liable to be included in the taxable turnover. The ‘question whether in 
respect of the sales of the nature specified in the Explanation to Article 286 (1) (ay 
of the Constitution, more: corhperdiously referred to as “Explanation sales” (which 
could not be taxed by any State Legislature), there had been a levy which was vali- 
dated subsequently, was considered with reference to the effect of section '2 of Ordi- 
nance ITI of 1956 in Mettur Industries Ltd. y. The State of Madras®. -It was held that 
section 2 of the Ordinance would have the effect of removing the banon the legis- 
lative powers of the State, and that the levy of the taxes on sales between the two 
dates specified thereunder would be valid. This view was accepted and affirmed 
in Sundararama Ayyar v. State of Andhra Pradesh? by the Supreme Court. ‘It would 
follow that section 2 of Act VII of 1956 which replaced’ the Ordinance will have a , 
similar effect. The assessment in the instant case should be held therefore to have 
been valid. ` ; ; ae aft 
\ 


_ Mr. K. Rajah Ayyar, the learned advocate for the respondent did -not dispute 
that the assessments which had been held by the Tribunal tobe illegal by reason of the 
decision in the Bengal Immunity Co. v. State of Bihar would be validated: by the provi- 
sions of Act VII of:1956. But he contended that, inasmuch as the order of the Sales. 
‘Tax Appellate ‘Tribunal was passed on 18th January, 1956, before goth January, 
1956, when the Ordinance came into force, the order of the Appellate Tribunal should 
be held to be correct under the law as it existed on that date, and whatever the other 
remedy of the State might be, this Court, acting under section 12-B would have no. 
jurisdiction to set aside the order, which was a proper one on the date when it was 
‘passed. It was contended that it would not'be open to a Court of revision to apply 
the provisions.of a-subsequent retrospective enactment,as its powers would be limited. 
to considering the question of the correctness of the order of the subordinate autho- 
rity on its face in the light of the State of the Law existing when such authority 
passed the order. It was contended that the superior Court would have jurisdiction 
to take notice of and apply the provisions of any law passed subsequent to the order 
of the subordinate Court only in those casés where it would be competerit to dispose 
of the matter afresh, that is in those cases where it had - authority to re-hear the 
matter, and not where its jurisdiction is limited to correcting’ or revising errors in 
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the orders of the inferior Tribunal. In support of his contention, the learned counsel 
relied on the decision in Louis Dreyfus and Company Ltd. v. The Province of Madras},. 
where Krishnaswami Nayudu, J., held that under rule 14 (2) ‘of Madras General 
Sales Tax Rules,1931, the Commercial Tax Officer, who had a revisional jurisdiction’ . 
could only examine the records to decide the legality and propriety of the proceed- 
ings and that it was not open to him to go beyond the order or the records and act 
upon further information or evidence placed before him so as.to disturb the order 
‘originally passed and hold that it was not proper. , 


Before considering the correctness or otherwise of the view expressed. in that 
decision, it will be necessary to consider the powers of a Court exercising revisional 
jurisdiction, with particular reference to the powers under section 12-B-of the 
Madras General Sales Tax Act. Mr. Rajah Iyer’s contention is that generally a 
revision petition does not involve a re-hearing of the matter, and the powers of the 
‘superior Court entertaining the revision should be confined to‘or analogous to the 

- exercise of jurisdiction by the King’s Bench in England over the inferior Courts by thé 
issue of a writ known as a writ oferror. In former times the King’s Bench in England 
had jurisdiction to call for a judgment from the inferior Courts by the issue of a writ 
of error. ‘The writ was issued either on the ground of a mere fact which affected 
the validity of the action, as for example, that the unsuccessful party was an infant 
‘or not properly represented or that there was some error in point of law apparent 
‘on the face of the proceedings, or, -in other words error apparent in the face of the 
xecord. In such proceedings the superior Court had no jurisdiction to go beyond 
the record to set aside or alter the judgment of the inferior Court. That rule, how- 
ever, has not been applied in this country in the matter of exercise of appellate juris- 
diction. In Krishnamachariar v. Mangammal®, Bashyam Ayyangar, J., observed 
that, when an appeal was preferred from a decree of the Court of first instance, the 
‘suit should be deemed to continue in the Court of appeal and re-heard either fully or 
in part. In Kanakayya v. Janardhana Padhi? there was a decree for ejectment by the 
lower Court. Pending the appeal, the Madras Estates Land Act (I of 1908) was 
enacted, which conferred occupancy, rights on all tenants who were in possession 
on the date when the Act came into force. The Full Bench held that the appellant 
‘would be entitled to claim relief under the Act. Krishnaswami Ayyar, J., in the 
order of reference to the Full Bench, considered the powers of an appellate Court. 
The learned Judge observed that, if the appellate Court was a mere Court of error 
whose functions were limited to correcting the error committed by the original 
Court, a change in the law subsequent to the original Court’s decision would not 
entitle it to interfere with the original decision. But having regard to the provisions 
-of Order 41, rule 33, Civil Procedure Code, he held that the powers of an appellate 
Tribunal were not merely those of a Court of error in England, but one where it had 
all the powers of the original Court. A similar question arose before the Federal 
‘Court in Lachmeshwar v. Keshwar Lal*,where that Court had to consider the effect of a 
statute passed pending an appeal to'it. WVaradachariar, J., held that an appeal 
being, in the nature of re-hearing, it would be open to the Court to mould the relief 
to be granted after taking into account even the facts and events which had come | 
into existence after the decree appealed against. Mr. Rajah Ayyar distinguished 
the two cases on the ground that they related to the powers of an appellate Court 
‘which by virtue of Order 41, rule 33, Civil Procedure Code, were co-extensive, with 
those of the original Court. In this connection, he referred to the decision in Quilter 
v. Mapleson®, It was held in that case that, though a judgment of the Subordinate 
Court was correct according to law as it stood on the date thereof, the Court of appeal 
could grant relief to the appellant according to the law as it stood at the date of 
hearing the appeal. The learned Judges of the. Court of appealin so deciding 
relied on the provisions of Order 58, rule 1 of the Rules of the Supreme Court, where 
it was stated that appeals would be by way of re-hearing. From this it was con- 
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tended that, where there were no powers expressly conferred on the appellate 
Court like those in Order 58, rule-1 of the Rules of the Englisli Procedirre-or Order 41, 
rule 33 of the Civil Procedure Code there would be no authority even in an appellate 
Court to do more than merely decide‘whether the order of the inferior ‘Court or Tri- 
bunal was in accordance: with the law. which prevailed then. Relying on that 
argument it was further contended that,a Court of revision would have no juris- 
diction to take note of any subsequent’ enactment or change in the law to afford 
«relief to the aggrieved party. 


This contention cannot, however, be accepted. The principle that an appel- 
late Court had authority to take note of change in the law subsequent to the original ` 
Court’s decision and mould the relief in accordance therewith does not rest merely 
on the provisions like Order 41, rule 33, Civil Procedure Code. Such power_ is 
inherent in the very nature ofthe appellate jurisdiction possessed by it. The 
decision in Krishnamachariar v. Mangammal was given when there was no provision 
corresponding to Order 41, rule 33 in the Civil Procedure Code of 1888. Nor was, 
that rule applicable to the- appeals before - the Federal Court in Lachmeshwar v. 
Keshwar Lal?. But it was held in both those cases that the appellate Court had the. 
jurisdiction as if the original proceedings .were continued therein. In Kanakayya v. 
“Fanardhana Padhi’, Krishnaswami Ayyar, J., observed; . 

‘ Eyen before the passing of the Code of Civil Procedure it was not the theory under the old 
Code that the appellate Court had only the limited ‘authority to rectify any errors that might be points 
ed in the original decision.” ' i 
The learned Judge held that there was no warrant for. supposing that the appel- 
late Courts in India were confined to the determination of the correctness of the 
original decision in accordance with the law as it stood at the date of that decision. 


It follows that the principle that an appellate Court’s powers are co-extensive 
with those of the original Court (subject of course to such statutory restrictions as 
may be imposed in regard to.the exercise of such power) is not the result of any 
statutory provision like .Order 41, rule 33, Civil- Procedure Code, but inherent in 
the nature of appellate jurisdiction. ae i 


The question then is, what exactly is' the nature of revisional jurisdiction. If 
revisional jurisdiction is-to equate appellate jurisdiction, the Court exercising that 
jurisdiction would have all its powers under that jurisdiction, limited in regard to 
the mode or conditions of the exercise of that jurisdiction only by the statute which 
conferred it. If, however, it is not an appellate jurisdiction but a special one con- 
ferred by: statute, the question will arise as to the extent of the powers. The con- 
tention on: behalf of the respondent before us was that the. revisional jurisdiction 
under section 12:B of the Act was a special one to which the powers of an appellate 
Court would not be attracted. Reliance was placed on the decision of the Nagpur 
High Court in Narayana Rao v. R. D. Swami*. That was a case under Article 226 
of the Constitution. The proceedings related to.a Rent Controller’s order in respect 
ofa building. Pending the:proceedings under Article 226 of the Constitution, there 
was an amendment in the-statute. A question arose whether the High Court, 
while seized of the matter under Article 226 was bound to apply the statute as amend- 
ded, or decide the case on the basis of the law, as it stood on the date ofthe order 
of the inferior Tribunal. The learned Judges held that the proceedings under 
Article 226 were not in continuation of the application before the inferior Tribunal 
or an appeal therefrom, and that the High Court could only. decide the matter 
according to the law in force at the time of the decision of the inferior Court. As the 
learned Judges in that case pointed out, proceedings under Article 226 are original 
in their nature and ‘the powers of the superior ‘Court would not be those of an appel- 
late Court. The decision in that case however is: opposed tothe decision of this 
Court in Satyanarayana v. Venkataratnamma*, ‘In that case the facts: were similar. 
1. (1903) I.L.R. 26 Mad. 91 (F.B.). . (1913) 21 M.L.J. 31 : LL.R. 36 Mad. ° 
2. 0903) EGR. 84 : Coser) PEJ. (F.C.) = coe 1953 Nene 271: 3 bata 
Ba Cay M.L.J. (Supp.) 49 : A.LR. 1941 Fed. 5. (1951) 2 M.L.J- 477.' 
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There was-a statutory amendment of the.. law pending the application, under 
Article| 226 to quash, the order of the inferior Tribunal. : The learned Judges held, ` 
that, after the issue of the rule nisi the decision of the inferior ‘Tribunal was set at 
large, and that the provisions of the.amended statute could, be.applied. * 


' The question whether the power of revision “exercised by: the High Court was a . 
part of the appellate Court’s jurisdiction was considered in Chappan v. Moidin Kutti},. 
where it was answered: in the affirmative. At. page 81, -Subramania .Ayyar, `J., 
observed: ~ : SPR csc th Pee seat me hg 

_ 7 {An appellate Jurisdiction’ as pointed out by Story in the passage immediately following that: 
already quoted, “may be exercised in a-variety- of formis and. indeed.in any’ form which the Legisla- 
ture may choose to prescribe”. Such jurisdiction may -be exercisable only in’ certain’ specified” 
classes of,cases. Its exercise may be clairhable by a party as a matter of right or only subject to his’ 
obtaining the leave of the Court which. passed the decision to be appealed against. - Again, the power- 
to réview: or revise‘may be confined, ‘to-points of law or may extend to matters-offactalso.... |. | 


` | Clearly Legislative provisions as‘to such matters only lay -down some of the limitatioris under 
which the jurisdiction is allowed ‘to be exercised. Nor are the.conditions ‘prescribed by section:.622 
- for the exercise of the power of revision conferred by it, different in essence from.the kind of limitation 
Just;above referred to and more commonly imposed by Legislatures on the exercise of appellate func-- 
tions. But none of such limitations, ‘however much it may citcumscribe the exercise of the power, 
touches as already remarked, the intrinsic quality of the power itself. Now, as section 622 in question 
gives in terms to this Court the power'to revise decisions‘of Courts, subordinate-to it, it follows „that, 
the essential criterion of appellate jurisdiction,.enunciated in the above quotations, is present in the 


case of proceedings held by this Court under that ‘section and that the power, exercised in such pro~: 


ceedings is therefore a part of the Court’s appellate jurisdiction.” a E F 


Earlier in. the: judgment, the.learned Judge referred to a passage in. section ‚1761, 
of ‘the Commentaries on the Constitution of the United States.” by ‘Story, which 
stated. that the essential criterion. of an appellate Jurisdiction ¿was that it revised. 
and corrected the- proceedings in a cause already instituted and did not create 
that cause.” That question’ with-reference to section 11 5, Civil Procedure Code, 
was again considered ‘by’a Full Bench in Chidambara Nadar v. Rima Nadár?: Venkata- 
subba Rao, .J., delivering thé judgment of the Full Bench, held that the remedy’ bý- 
way of revision did ‘not’ differ ‘from the right of appeal (the only difference being- 
in the mode, in which the power was exercised), “The learned-Judge -referred to-the:’ 
‘several decisions on the- subject: and held that there was no essential difference- - 
between proceedings by-way of appeal and by way of revision, except in regard to: 
condition for the exercise of the powers. .It follows that a Court of revision would: 
have all the powers-of an appellate Court except that the conditions of interference, 
would have to be in accord with the relevant statutory provision. ‘Therefore, it.will. 
be operi to a revisional Court to take note of a subsequent change in the law,, and. 
grant:reliefs to the parties on the basis of such law. It is needless ‘to point out-that. 
it has. been an almost: invariable practice of this Court to take note of subsequent. 
events, while disposing of Civil Revision Petitions under section 11 5, Civil Procedure. 
Code and grant reliefs to the parties in accordance with the altered. circumstances.: : 
"The nature of the jurisdiction is appellate and all the powers inherent in an appellate: 
Court, would be available to the Court. of revision, subject to the limitation that it. 
‘could interfere only under those conditions prescribed ‘by- the Statute.” If those con-, 
ditions. are-satisfied, its powers areas wide as those of the. Court of first instance-or the- 
appellate Court. In one sense the jurisdiction’ under section 11 5, Civil Procedure: 
Code, is wider. than even the jurisdiction of an appellate ‘Court. In a case under: 
Section 115, Civil Procedure Code, ‘for instance, the High Court can call for records. 
of the’case suo moto.. -Although the. party had not moved in the. matter, the High. 
Court could interfere with the order of the lower Court within the ambit of the 
provision, irrespective of the fact that the party against whom the order was passed. 
did or did not complain against -it, whereas ‘in an appeal the powers of the Court. 
would: be.circumscribed or limited to the actual matter in dispute before it, and would. 


not extend to the matter'which was not the subject-matter.of the appeal. | | - "7 
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Section 12-B (4) of the Madras General-Sales Tax’Act gives a wider jurisdiction 
than section 115, Civil Procedure Code, to this Court. Under section 12-B (4) the 
High Court has got powers to determine the’ questions of Jaw raised in the case, and 
reverse or affirm or amend the order against which the revision petition was filed 

` or remit the same to the appellate Tribunal with its. opinion-on the question of law. 
The decision in Louis Dreyfus and Company Ltd. v. The Province of Madras}, to which 
reference was made already has been overruled in the State of Madras v. Louis Dreyfus 
and Company Lid.*, But the Full Bench did not consider whether the observations 
contained in the former decision in regard to the powers of the appellate authority 
‘was correct or not. On the principles discussed already, the jurisdiction under that 
section should be held to be appellate jurisdiction; this Court would, therefore, have 
plenary. powers of intetference where there is any error of law. Such error would 
include an error by reason of any subsequent retrospective enactment.- In Thippanna 
Rayappa v; Government of Andhra? it was held that section 12-A (4) would ‘enable an 
appellate Tribunal to re-hear the.case. ., l $ j 


In Venkatachalam v. Bombay Dyeing and Manufacturing Co., Ltd.*, a question arose 
‘under section 35 of the Indian Income Tax Act. On the date of the assessment, 
the assessee was entitled to interst on the advance tax paid under section 18-A; 
Subsequently there was an amendment of the enactment; under which the assessee 
-would be entitled to interest not on the whole of the advance tax paid by him, but 
‘only on the difference between -payment, made and the amount assessed. The 
Amending Act provided that it was to have retrospective operation from rst of 
April, 1952, which was prior to the date of the. assessment. The Income Tax 
‘Officer, proceeding to act under section 35 of the Act, rectified the assessment order 
holding.that the assessee was entitled only to the amount sanctioned by the Amend- 
ing Act. Before the Supreme Court it-was contended that the retrospective opera- 
tion’ of the statute could not ‘affect the completed assessment; At page 711, the 
Supreme ‘Court observed : o, oS oe os 


$ 


“ Prima facie it may appear somewhat strange ‘that án order which was good and valid when it 
was made should be, pe as patently invalid and,wrong by virtue of the retrospective operation 
of the Amendment Act.. But such:a result is necessarily involved in the legal fiction about the retros- 
pective operation of the Amendment Act. If, as a result of the said fiction we rust réad the subse- 
quently inserted Proviso as forming part-of section 18-A (5) of the. principal Act as from! 1st April, 
1952, the conclusion is inescapable that the order in question is inconsistent with the provisions of the 
said Proviso and must be deemed to suffer from a mistake appdrent from the record.” -> - 


The principle enunciated by the Supremé *Court’would support the view, that 
in the case of a retrospective enactment the law as later enacted should be deemed 
to have been in existence onthe date of the order of’the inferior Tribunal, even 
though it was not actually so. On that principle it would follow that-the decision 
of the inferior Tribunal was against law and a:superior Court which has seisin of ‘the 
case‘as‘a Court of revision at the time when the retrospective legislation was enacted 
and which had the jurisdiction to-interfere in cases where àn error of law-was commit- 
ted could give effect to that law. In the instant ‘case the effect of section 2 of Act 
VII of 1956 is that assessments were-lawful-on the date, on which they-were made. 
It follows that there-was an érror in the order of the Appellate Tribunal when it held 
that the disputed turnover should not be takén into account. - Being’an error. of law, 
this Court would have jurisdiction ‘to réctify it under ‘section 12-B- of the Madras 
General Sales Tax ‘Act. ‘The order of the Appellate Tribunal granting exemption 
in respect of the turnovers’ aforesaid is set aside, and ‘they -will 'be directed to be 
"included in theassessable turnover. :' t$, 7 o tos i 
E The revision petitions are allowed. But there will be no order as to costs. ` 


at ae 5 1 








EVS e ee e -` - Revision-petitions allowed, 
1. (1952) 3 S.T.C. 19. 3. (957) 1 An. W.R. 250 : 8 S.T.C. 660. 
2: > (1956) 2M.L.J. 327: 1 ILL.R. (1956) 4. (19 


8) S.C.J. 10547 1959 S-.C.R; 703? (1958) 
Mad:-1285 :'6'S.T.C. 318. 2 M.L.J. (S.G.) 182: Cones An.W.R. (S.C.) 182. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


Present :—Mr. P. V. RaJAMANNAR, Chief Justice AND Mr. JUSTICE GANAPATIA 


Pitar. ; . : i 
T. I. Muhammad Zumoon Sahib - .. Appellant.* 

i uo ' i 
Fathimunnisa alias Bibijan and'others .. Respondents. 


Trade Marks Act (V of 1940), sections 21 and 35—Scope and effect of—Death of registered proprietor 
of trade-mark—Infringement of trade-mark—Suit for injunction by heirs of deceased proprietor—Maintainability 
—Onission to get registration in their names—If bar to suit—Effect of regtstration. ia , 


Section 21 of the Trade Marks Act confers`on the proprietor-in whose name the ‘trade mark is 


tration of his title. But it is not such registration by the Registrar under section 35 that confers title 
on the representative or the right to bring an Action for infringement of the trade mark. The regis- 
_-tration under section: 35.is““‘ on proof of'title ?”. .The title already exists in the legal representative 
“and on proof of title to his satisfaction, the, Registrar registers him as the proprietor of the trade mark. 


Appeal under clause 15 of the Letters Patent against the Judgment and Decree 
of the Hon’ble Mr. Justice Panchapakesa Ayyar, dated goth September, 1958 and: 
passed in A.S. No. 109.of 1958, preferred to the High Court against the decree of the 


‘District Court of Tiruchirapalli in. O.S. No. 2 of 1954. big Sunes Sable 


“K. V. Srinivasa Ayyar, for Appellant.” ge ee 
- The Judgment of the Court was delivered by- : r 
: Rajamannar, C.J.—There are no merits in- this appeal. The suit was for an 
injunction to restrain the defendant from infringing a registered trade mark. Ad- 
mittedly one Mahomed Yoonus Sahib was the person, in whose name the said trade 
mark was duly registered with the Registrar of ‘Trade Marks, Bombay, the ‘trade 
mark being: ‘Jog Yoonus Beedi”. Yoonus died on 8th May, 1953 and it is not 
denied that the plaintifis-respondents are his heirs. After the death of Yoonus the 

laintiffs continued to run his. business and to manufacture and sell beedis under the 
said trade mark. -They found that the defendant was also manufacturing and ‘selling 
pbeedis under a similar trade mark. Hence they brought the action out of which 
this appeal arises. The only plea which was put forward with some force in the 
trial Court is that covered by the issue ‘“‘ Are the. plaintiffs not entitled to jbring this 
suit in the absence of registry in their name?”’. This plea.-was apparently based 
on two sections of the Trade’ Marks Act, 1940, sections 21 and 35: Section 2% 
inter alia provides that the registration of a person in the register as proprietor of a 
trade mark in respect of any goods shall give to that person the exclusive right to the 
use of the trade mark in relation to those‘goods.- The right is deemed to be infringed 
by. any other person using a mark identical with it or so nearly resembling it as.to be 
likely to deceive or cause confusion in the course of trade. The definition of a 
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registered trade mark in section 2 (1) (j), namely “a trade mark which is actually 
on the register” has reference to this section. Section 35 runs as follows :— 


“35 (1): Where a person becomes entitled by assignment ‘or transmission to a registered trade 
mark, he shall apply in the prescribed manner to the Registrar to register his title,and the Registrar 
shall on receipt of the application and on proof of title to his satisfaction, register him as the pro- 
prietor of the trade mark in respect of the goods in respect of which the assignment or transmission has. 
effect, and shall cause particulars of the assignment or transmission to be entered on the register.” 
The plaintifs had, on the date of the institution of the suit, not taken steps 
under section 35 of the Act and obtained from the Registrar registration of 
their title. At the end of the trial, however, they did obtain an order of the Regis- 
trar on 7th August, 1954, recognising the title of the’ plaintiffs to the trade mark. 
With leave of the Court the order of the Registrar, was received in evidence and at - 
their request the defendant was given leave to file an additional written statement. 
Additional -issues were framed, namely, whether. the certificate’ granted by the 
Registrar was illegal and void, and whether the plaintiffs were entitled to rely on the 
certificate. The learned District Judge who tried the suit held that the suit was 
maintainable even without an order of the Registrar under section 35 of the Act, 
that in any event the plaintiffs had obtained an order under séction 35 pending the 
suit, and that the suit was therefore sustainable. It was contended before him that 
the registry of the plaintiffs under section 35 gives the plaintiffs a-new- cause of 
action; but that contention was -not acceptéd. ' In the result: the suit“was ‘decreed.’ 
{The defendant filed an appeal to this Court, A:S.No. tog of 1955, which was heard 
and disposed of by Panchapakesa Ayyar, J. ‘The learned Judge took substantially 
the same view as the learned District Judge on both the points. He held that even. 
before an order was passséd under section: 35, a-suit for infringement of a trade mark 
was maintainable, and that in any event as the plaintiffs had obtained an order 
under section 35 before judgment was delivered in the.case, the defendant could not 
raise any further objection. He.-therefore dismissed the appeal. From the judg- 


ment of the learned Judge this appeal has been filed by the defendant under the 
Letters Patent. f 


PRR 


Mr. Srinivasa Ayyar vehemently contended that it is only the order of the 
Registrar under section 35 which confers a right on the heirs of the original registered. 
proprietor to bring an action for infringement of the trade mark. He only relied, 
on the provisions of sections“21 and 35 in support of his argument and was unable to 
cite any authority. There is nothing-in section 21 or section 35 of the Act which: , 
supports this argument. Section 21 confers on the proprietor in whose name the 
trade mark is registered the exclusive right to the use of the trade mark. That exclu- 
sive right is capable of assignment, and on the death of the registered proprietor the 
right would devolve under the Rules of personal law applicable to the party. Such 
person or persons on whom ‘the right has devolved would be entitled to the same 
right which the original registered proprietor had for the use of thé registered trade 
mark. It is true that section 35 prescribes a procedure for the assignee of the repre- _ 
sentative to have registration of his title. . The fallacy in the argument of Mr. Srini- 
vasa Ayyar, learned counsel for the appellant, is that it is this registration by the 
Registrar under section 35 (1) of the Act that confers title on the representative. 
The registration is expressly. stated in section 35 to be “on proof of title”. The 
title already exists in the legal representative and on proof of such title to his satis- 
faction, the Registrar registers him as the proprietor. of the trade mark. 


- _ In any event the entire discussion is academic, because before the judgment was 
delivered in the case the’ plaintiffs’ filed into Court’ an order of the Registrar under 
section 35 (1) recognising their title. Mr. Srinivasa Ayyar urged that the plaint should 
have been amended because the registration under section 35 really gave a fresh cause 
of action to the plaintiffs. It is again based on a fallacy, - The cause-of action is the 
infrignment of the trade mark. ` The order of the Registrar under section 35 by 
iself does not give.a cause of action: ~ All that it gives’ ‘is a“recognition of the 
title which already inheres in the legal representatives of the deceased proprietor. 
As the learned. District Judge points out, the logical result of the acceptance of 
learned counsel’s argument is that during the interval which must inevitably 
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elapse between the date of the death of the registered proprietor and an order -of 
the Registrar under section 35 (1), any person could with ‘impunity infringe’ the 
‘trade mark, Mr. Srinivasa Ayyar said that a passing off action-could be filed; but 
then that action is different in material particulars from an action for infringement of 
a registered trade mark. We see no substance in the contentions, raised on behalf of 
the appellant. The appeal is ‘therefore dismissed. , ox 


PRN. |, NE e a Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.” ` 
(Ordinary Original Civil Jurisdiction.) 


PRESENT :—Mr. Justice RAMACHANDRA AYvAR. k a 
‘The Cauvery Spinning and, Weaving. Mills Ltd... ..  Petitioner* 
. In the matter of the Companies Act I of 1956 ` iS 
oo and 


In the matter of the Cauveri Spinning. and Weaving Mills, Ltd.° . : 
aes ay 2 
Companies Act (I of 1956), sections’ 2 (14) and 10—‘ District Court »—Madras City Civil Court 





If 
<“ District Court” —Furisdiction in respect of matters under section 10’ (2)—Central Government Notification 
dated 29th May, 1959—Effect of —Madras City Civil Court Act (VII of 1892), section 3-A. - ; 


The Madras City Civil Court is not'a “ District Court ” as defined in section 2 (14) of the Com- 
panies Act, 1956, so as to empower it to exercise jurisdiction in ‘respect of matters enumerated in 
section 10. Being a Court of limited jurisdiction, the city civil Court cannot, be held to be a principal 
civil ‘Court of original jurisdiction. In the City of Madras ‘the principal civil Court of original 
jurisdiction would be the High Court in-the original side. . ae 

Hence ‘the Madras City Civil Court cannot have any jurisdiction by virtue of the Notification 
of the Central Government, dated 29th May, 1959, in exercise of the powers conferred by section ro 
(2). of the Companies Act; the matters covered by section 10 (2) should be dealt with only by the 

gh Court on the original’side. , : Wiech : i 


Petition under section 141 of the Companies Act praying the High Court (1) to — 


extend the time for registering the modification of the charges and the variation in the 


terms and conditions and the extent and operation of the charge under the debenture . 


trust deeds, dated 25th August, 1951 and 15th Setpember, 1955, effected by the deed 
of release and reconveyance, dated the 29th November, 1 958, ‘by three weeks from 
the date of the order on this petition, and (2) to dispense with publication of notices 


in the Fort St. George Gazette and the papers. 
- M. V. Ganapathi, for Petitioner: 
The Court made the following . : j ' 
, ;, ORDER.—This petition has been.posted before me for directions as to its transfer 
to the City Civil Court, Madras. ‘This petition is under section 141 of the Indian, 
Companies Act, 1956, for extending the time for registration of ‘the modification of a 
' charge. It was presented in this Court.on 2nd May, 1959. -On 2oth ‘May, ‘1959; 
the Union Government.in exercise of the powers conferred by’sub-section (2)- of-sec-' 
tion io of the Companies Act, 1956, empowered all the District Courts itv the Union of 
India to exercise the jurisdiction conferred upon the. High- Court under the sections 
specified in. the said Notification. ‘Under the-above Notification the’District- Courts 
of the. State were empowered ‘to. exercise jurisdiction -under section 141 of the’ Act. 
The Office of, the Registrar seeks the direction of this Court as.to whether.O.P. No 
i20 of 1959 could be transferred: to the City Civil. Court, -M dras, in pursuanceé:of 
that’ Notification. ° Se ages ak! See ae ee ene aos eee 


$ 
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aN Section. 10.(1) of the Act runs thus.: ~’ Aoun Ma ge S -on 
+1 (1) Thè Couirt having jurisdiction ‘under this Act shall be °% > ee ore 


å ah se oy n 





_ *O.P. No.-120 of 1959. > gait Veith gh “Li agth July! i959. . 
een Weed ONIA si 3 eat a “oto af > L (and Sravana;} 188 Saka)’ 
: Ew] E A (a Seas: A ae Es 
par BP See 7 = tie oe ei man 


9D 


g KUPPAMMAL.J; RANGASWAMI' CHETTIAR. | i 273 


(a) the High Court having jurisdiction in relation, to. thé place at which ‘the registered office 
of the Company concerned is situate, except to the extent to which jurisdiction has been conferred _ 
a any District Court or Distriét C Court’ jubordinate tolthat High’ or in pirsaante of sub-section’ 

2); and 7 t i 

(by where Jurisdiction- has: been" so ~éonferred, ‘the District Court in. regard io matters s falling 
within the scope of the ineiediction conferred, in n respect of cömpanies, having their registered offices 
in the district.” ~- ° , , ae . ‘ 


Sub-section (2) ‘so far as ‘it is relevant for our purpose“ is to’ the effect : 


_ “The Central’ Government may, by notification in the Official Gazette and „subject to such ` 
restrictions, limitations and-conditions'as it thinks fit, empower any District Court tò exercise: all or: 
any of the jurisdiction conferred by! this Act upon the Court, not being the jurisdiction conferred...” 
Proceedings, under section ` ‘141 “would. ‘undoubtedly . be one of those in: peice 
of which the matter’ can ‘be heard by the District Court, if so empowered under 
section 10 (2). ' Sections 2 (14) of the Conipanies ‘Aét defines a District Court thus : 


| on District. Court? means’ “the principal Civil Court of original jurisdiction į in a district, but “does” 4 
not, indide a ‘High Court:i ‘in the, „exercise of its, ordinary original civil jurisdiction.” en ae epee 
The short.question in this: case i8, whether the Madras City Givil Court would be: ) 
a “District Court,” within’ the -meaning.of section 2:(14); so.as‘to empower it to exer+) 
cise jurisdiction in respect of matters enumerated therein. It is evident from the: 
definition of “District Court” that it should be the principal Civil Court of original. 
~- jurisdiction. ‘ The Madras City Civil’ Court cannot be'said to'be thè principal Civil 
‘Court of original jurisdiction. ’ Under sectiori’3 (a) -of the- Madras City Civil Courts 
Act, 1892, the jurisdiction of-that Court is limited: ` At, the present moment, that 
‘Court is ‘empowered to try civil suits’ of the value of Rs. 50,000 and below. "Being a 
Court of limited jurisdiction, it cannot be held‘to be the principal Civil Court of 
original jurisdiction. In the’ City of Madras the principal Civil Court of original 
jurisdiction would be the Original Side of the High Court. I am. theréforé, of opinion 
that the Madras City Civil Court would have no jurisdiction by virtue of thé Notifi- 
cation of the Central Government dated 29th May, 1959 and that -the matters. 
covered by section 10 (2) of the Act shouldjbe dealt with only by this Court. 


‘PRN. - -- — ' : Directions. given. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Jeena ANANTANARAYANAN. 


Kuppammal ; ee a ' 5 a ‘Appellant 
er g n - -z È a 
Rangaswami: ‘Chettiar Fe , Geda T .. Respondent. 


: Wards Act (VIII of 1890), sections 24 and ee of Court—Application by guardian 
Sor Prien a pales of pee of 1890) io of minor desirous of alliance with [proposed bridegroom— 
‘Minor over 15 years also expressing liking for the Probe Kees sanction on ground » «that minor may 
obtain better offers later on—Propriety, °, .- , N : 
the guardian-of a minor'girl of over 15.years of age applies to the District Court’ under 
PERSE With section 43 of che Guardians and Wards Act for permission for the marriage of the 
minor with a proposed-bridegroom, it is not the function of the District Judge to constitute himself as 
a matrimonial agency and to consider whether that was the best offer or whether a better offer might 
‘not eventuate later. ‘That is not thé true perspective of approach to adopt in a matter of this kind. 


Where the immediate relatives of the minor are ‘united in- affirming peel ‘desirability o mE pro- . 
d th or-girl herself who is over 15 years, expresses, her preference to the pro- 
poe alliance, ‘the’ sedinarye each ‘should be that sanction should be: accorded, sinless the Court 
35 able to ‘discover some substantial-objection against the. alliance: . vot a 
Appeal against the Order of thejDistrict Court of South Arcot: at Cuddalore, 


dated: 11th Jùly,-1959; andtmade in M.P. No. 289 of 1959 in O.P. No. 1 14 of 1949. 
'T. M. Krishnaswami Ayyar and A, ‘Balasubramaniam, for Appellant. 
K. S. Desikan and K. Raman, for Respondent. 
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The Court delivered the following 


Jupcmentr.—This proceeding in appeal arises out of an application in the lower 
Court by the personal and property guardian ofa minor, seeking the permission of the 
Court under section 24 read with section 43 of the Guardians and Wards Act, for the 
marriage of the minor with the proposed bridegroom. The learned District Judge 
went into the matter on the merits, and in paragraph g of his order, he comes to the 
conclusion that the minor, who seems to possess considerable properties, might welb 
be in a position later to obtain better offers. Upon this ground, the sanction prayed 
for was not accorded, and the petition was dismissed. It is important to add here 
that certain other matters were canvassed in the proceedings of the lower Court, and 
certain possible objections examined. These included the fact that the proposed 
bridegroom was not as wealthy as the bride ; that his properties were subject to 
a mortgage, and that the mother of the bridegroom was supposed to be suffering 
from ‘some complaint which might render the alliance undesirable. The learned 
District Judge went into all this, and found that not a single one of these objections 
could really be sustained. Obviously, he would have accorded the permission with- 
out hesitation, but for the ground that I have referred to-earlier, that is, that consi- 
dering the age, community, and economic status of the bride, he thought that she 
might very well obtain better offers in course of time. 


~ 


Needless to say, this is not at all the true perspective of approach which should 
have been adopted in this matter. Under section 5 of the Hindu Marriage Act XXV> 
of 1955, the marriage itself could be solemnised as between these parties without 
permission of Court, the bride being above 15 years of age (she is 16 years old now), 
and the bridegroom having completed the age of 18. Permission of Court was pray- 
ed for, purely for the reason that the bride was a Ward of Court, and her step-mother 
was the personal and property guardian appointed as such under the Guardians and: 
Wards Act. Further, it is important to emphasise that all the near relatives concern- 
ed acquiesced in the proposed alliance during the proceedings in the Court below. 


The true perspective of approach, in considering a matter of this kind, has been 
clearly indicated by Their Lordships of the Calcutta High Court in Monijan Bibi v.. 
District Fudge, Birbhum}. The decision of the Bombay High Court in Dahyabhai Margha- 
bhai Patel v. Bai Divali?, follows and reiterates the same principle. As the Calcutta. 
High Court observes, it is no function of a District Judge; in deciding a matter of this 
kind, to constitute himself as a matrimonial agency in the sense that he feels himself 
bound to consider whether that was the best offer, or a better offer might not eventu- 
ate later. On the contrary, where the immediate relatives were united in affirming 
the desirability of this proposal, the ordinary approach should be that sanction should. 
be given, unless the Court is able to discover some substantial objection against the 
alliance. This is not at all the case here. Apart from this, I have questioned the 
minor (the bride, in Chambers), and she definitely states that the proposed alliance is: 
greatly to her liking, and that she does not desire that any alternative offer should at. 
all be considered by those interested in her welfare. She is a girl of over 16 years, and 
seems to me to be quite intelligent, and very well capable of forming a judgment in 
her own interest. I must further emphasise that she is a minor only in' a strictly 
legal sense, and that under the personal law governing the parties, she is competent. 
to contract this alliance even without permission of Court. 


Under the circumstances, I allow the appeal, setting aside the order of the Lower- 


Court, and direct that the permission sought for be accorded now. Parties to bear- 


their own ‘costs. > is. r ee . . 
SBRN: aa © vs Appeal allowed. Order set aside.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnrj JUSTICE SoMASUNDARAM. 
Nanjappan i .. Petitioner.* 
Madras Forest Act (V of 1882), section 26 and rule 13 (iii) framed under the- Act—Removal of silt in 
unreserved land (tank bed) for bona fide domestic or agricultural purpose—Not an offence. 


Under clause (iii) of rule 13 of the Rules framed under Madras Forest Act (V of 1882), section 26° 
in unreserved waste land the public may be allowed to quarry for bona fide domestic or agricultural 
purposes without obtaining permission for quarrying. Where the finding is that the accused removed 
only one cart load of silt from‘a tank bed, it is quite clear that he must have removed the same for 
bona fide domestic or agricultural purpose. No offence is therefore made out. 


a 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of the Sub-Divisional 
Magistrate, Erode, dated 29th September, 1958 and made in C.C. No. 192 of 19588 


`V. P. Raman, for Petitioner. 
The Public Prosecutor (P. S. Kailasam), on behalf of the State. 


The Court made the following , 


Orper.—The rst accused has been convicted under section 26 of the Madras 
Forest Act and sentenced to pay a fine of Rs. 10. Another accused also was charged 
as he was alleged to be the master of the rst accused. The alleged master has been 
acquitted. i f 


According to the prosecution, the rst accused is said to have removed 100 cart- 
loads of silt from the tank bed which is said to be poromboke land. The learned 
Judge finds that according to the evidence what is proved is that the rst accused re- 
moved one cart load, because that is what the witnesses saw on the particular day. 
The question is whether the removal of one cart load of silt is an offence under sec- 
tion 26. 


“At the outset it must be pointed out to the Magistrate that section 26 does not 
create and offence. It only enables the Government to frame rules. There is no 
offence as such under section 26, If the Sub-Divisional Magistrate had looked into 
the section, he would have realised this. Apparently what the accused was charged 
with was for having removed 100 cart loads and thereby violated rule 13, clause 
(iii) of the rules framed under section 26 of the Act. The land is unreserved land. 
The rules relating to this are framed under section 26. Under clause (ili) of rule 
1g, in unreserved waste land the public may be allowed to quarry for bona fide domestic 
or agricultural purposes without obtaining permission for quarrying. This being 
an unreserved land and the finding being that the 1st asccused removed only one 
cart load, it is quite clear that he must have removed the same for bona fide domestic 
or agricultural purpose. No offence therefore is made out.’ The conviction and 
sentence are set aside and the st accused is acquitted. The fine, if paid, will be re- 


funded. 


VS. i vee ; Conviction and sentence set aside. 






. * GrLR.C. No: 36 of 1959. | pai 
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IN THE HIGH. COURT OF JUDICATURE. AT MADRAS. 


Present :—MR. JusticzE BASHEER AHMED. SAYEED AND. Mr. Justice RAMA- 
SWAMI. 


The State of Madras represented by the Collector of Tanjore .. Appellant” 
v. - : 
Kamakshia Pillai and others l . .. Respondents. 


Madras Estates Land (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 3 (b) and 
‘Madras Land Encroachment Act (III of 1905), section 2—Fishery rights in tanks in an erstwhile estate— 
Whether vests in the Government on the abolition of the estate—Customary fishery rights of ryots if saved—Appli- 

- cability of the provisions of Land Encroachment Act. ae Pd 
° - Where a land which was an ‘estate’ originally and which has ceased‘to be so by virtue of the 
provisions -of the Madras Estates Land (Abolition and Conversion into Ryotwari) ‘Act, 1948,.and 
Which has become ryotwari attracting all the enactments applicable to. ryotwari lands, the aggrieved 

. parties should resort to the same remedies as are open to the ryotwari ryots, viz., apply to the revenue 
‘authorities for proper remedy. Section 3 (b) of the Act vests thé ‘entire éstate in the Government 
which would comprise the tanks and the fishery rights in the former estate. The, customary rights 
of the ryots to fish in the-tanks could not avail against the Government after the vesting of the estate 
in the Government. The fact that no compensation is provided for in respect of such rights or that 
no provision is made in the Act for recognition of such rights is no ground to hold that such rights do 
not! vest in the Government. icon an 7 y : 


Appeal against the decree of the Court of the Subordinate Judge of Tanjore 
in A. S. No. 161 of 1956 preferred against the decree of the Court of the District 
Munsif of Tanjore in O.S. No. 158 of 1955. i 7 
~ The Advocate-General (V. K. Tiruvenkatachari) and The Government Pleader 
(K. Veeraswami), for Appellant. . a 


“G. R. Fagadisan, for Respondents. : 


F The appeal first came on for hearing before Ramaswami, Fs who made the 
the following ; 


Orpver :—The point in controversy here deserved to be examined by a 
Bench. Itis this. In the case ofa tank which is situated on a poramboke land inside 
an estate the ryots have been enjoying as customary right the right of fishing. No 
doubt a derivative title from the landholder has been put, but, this need not concern 
us now. This estate has been taken over. ` The short question is, whether this taking 
over of the estate is in liquidation of all the rights of the landholder, as also liquida- 
tion of the rights of the ryots who have been enjoying a customary right in this pond. 
In this connection the term “‘fishery’? used in ‘section 3 (b): of the Madras Estates 
(Abolition and Conversion into Ryotwari) Act XXVI of 1948 has got to be considered. 
Does it mean the mere taking over of the profits of the soil which goes along with the 
ownership of the tank, or, does it extend to a case of this kind? The decisions on this 
point are not uniform. It is therefore better that this matter is decided by a Bench. 


Place this'second appeal before my Lord the Chief Justice for orders regarding 
being posted before a Bench. ae 


. | The appeal then came.then came on for hearing in pursuance of the aforesaid 
order before a bench of (Basheer Ahmed Sayeed and Ramaswami, 77.). 


The Court delivered the following 

Jupements : (Ramaswami, F.).—This second appeal is preferred against the 
decree and judgment of the learned Subordinate Judge of Tanjore in A.S. No. 161 
of 1956, reversing the decree and judgment-of-the learned District Munsif of Tanjore 
in O.S. No. 158 of 1955. 


In Kulamangalam village, which formed part of an estate, there is a poromboke 
tank in which the ryots of Kulamangalam village have for over a long time been en- 
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1952 under the Madras Act XXVF of i948. The ryots weré’prevented from exercis- 
ing their right to fish in this poromboke tank. Thereupon they, filed the suit, out of 
which this second appeal arisés, claiming in the first instance the tank as well as a 
customary right to fish therein and prayed for a declaration’ and injunction or in the 
alternative for recovery of possession. ‘It is not necessary -to discuss about the tank 
situate in'S. No. 48/1, because’the claimof the plaintiffs has subsequently beeri 
confined to asking for a protection of the customary right to fish by means of appro- 
priate reliefs. The learned District Munsif held that the plaintiffs were not entitled 
toa decrée‘and on appeal the learned Subordinate Judge has granted them a 
declaration that the plaintiffs (ryots) are entitled to a customary right of fishery in 
the suit tank and an injunction restraining the State of Madras from interfering 
with'that right. Hence this second appel by the State of Madras. i ee 


- The controversy as now crystallised may be put as follows: That the Kulaman- 
galam ryots have been customarily fishing in this poromboke tank situate within the 
ambit of an estate cannot be disputed. It is also ‘said that when the landholder be- 
came insolvent the ryots purchased the rights regarding this tank in a public auction 
from the Official Receiver. This village Kulamangalam has been notified and the 
‘Goverment have taken over the entire estate on gth December, 1952. Section 20-A 
(1) of-Madras Act I of 1908 directs the Collector to have due regard to any other 
customary rights of the landholder or the ryots before making’any declaration under 
section 20-A (1). But on and with effect from the date of notification, Act J of 1908 >- 
ceased to apply. The provisions of section 3 (b) of Act XXVI of 1948 are specific and 
‘unqualified and unreserved, viz., that the entire estate, including porombokes, tanks and 
fisheries shall stand transferred to the Government and vest in them. Now under Act 
XXVI of 1948 whereas a patta can be applied for by a ryot or a landholder under 
sections T1 to 15 of the Act, there is no provision in it for these plaintiffs to apply for a 
patta for their fishery right and since the rights which they claim are not the creation 
of the landholder, they carinot get any benefit by way of compensation-or otherwise 
under the provisions of the said Act.’ Consequently, the plaintiffs have been contend- 
ing that Madras Land Encroachment ‘Act (Act III of 1905) recognises customary 
rights and Act XXVI of 1948 does not provide for any remedy or relief for them and 
therefore it will be appropriate for the civil Court to recognise and declare their rights 
and grant the reliefs prayed. On the other hand, the contention of the Government 
was that the plaintiffs should work out their rights, if any, only under the provisions 
of Act XXVI of 1948, if there are any express provisions in the said Act, and that Act 
III of 1905 has no application whatsoever to these lands and that thé possible remedy 
is probably a petition to the Board of Revenue’and Government under the. general 
provisions of ` the Board’s Standing Orders, since the.tract is now ryotwari: vide 
B.S.O. 18, Rule 1). It would appear that petitions-to the Collector have. been 
rejected.’ But apparently at that stage the petitions were for both the tank S. No. 
48/1 as well-as the right to fish. It would not preclude them from petitioning again 
for the recognition of the ‘limited customary -rightin an appropriate manner 
' permissible under the Board’s Standing Orders. +- ' - 


Therefore the primary question which arises before us is whether section 2 of 
Madras Act III of 1905 applies to this case. Before entering into a discussion of the 
scope of section 2 of Madras Act III of. 1905, in regard to which the law has become 
settled, I shall briefly notice the circumstances that led to the passing of that Act. 


In the case of unauthorised occupation of lands which are the property of Govern- 
ment, it levies from the persons who so occupy what is known as “penal or prohibitory 
assessment or charge-”:-~Ehe-history-of-this-assessment-or-charge-is-this-+-Originally 
treating such unauthorised occupations as offences, Government.was prosecuting in 
criminal Courts the occupants thereof, but in- 1869, the High Court held that‘un- 
authoriséd occupations, were not offences, and.that if such holders were to be ousted 
by Government, they must apply to civil Courts. ` Thereupon in order to avoid this 
difficulty, Collectors were authorised to impose prohibitory assessment with a view 
not to punish the intruder, but to make him quit theland which he had unauthorised- 
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ly occupied. To effecuate this object, the assessment was not calculated on the-half 


‘net or any other principle but was fixed sufficiently heavy to compel the immediate 


surrender of the land, and it was increased from year to year until such surrender, 
amounting in certain cases even to one hundred times the ordinary assessment. It 
was really intended more as a fine than as assessment strictly so called. Government 
was collecting this assessment as an arrear of land revenue under the provisions of 
Act II of 1864, and this procedure had been adopted ever since its institution in 
1869. The legality of this procedure, however, was questioned in the case of Mada- 
thepu Ramaya v. The Secretary of State+. In that case the plaintiff put up a shed and 
pial to his house upon land which was part of a public highway ; and Government 
thereupon imposed and collected from him a prohibitory assessment and also gave 
him notice that thereafter an enhanced rate would be levied. Thereupon the plain- 
tiff brought a suit, inter alia, for the recovery of the amount collected from him. It 
was held that the theory under which the land revenue in this Presidency was collect- 
ed pre-supposed that the person from whom it was collected had' an interest in the 
land and was recognised as landholder by the Revenue Recovery Act, that the 
prohibitory assessment was levied from a person not because he was a landholder, not 
on the basis that he had an interest in the land, but on the footing that he was a tres- 
passer ; that therefore, the probibitory assessment was not an arrear of land revenue 
so as to attract the provisions of the Revenue Recovery Act, and that the amount 
collected from the plaintiff should be refunded. To counteract the effect of this deci- 
sion and to legalise the existing practice, the Madras Legislature intervened and pass- 
ed Act III of 1905. ‘Though the immediate object of this enactment is to make the 
imposition of penal or prohibitory assessment legal, occasion has been taken to declare 
what is Government property. Section 2 declares what it is: see Sundararaja Iyengar’s 
Land Tenures in the Madras Presidency, 2nd edition, pages 172-173, (for Statement 
of Objects and Reasons, :see Fort St. George Gazette, Part IV, dated 23rd December, 
1904, p. 595; for Report of the Select Committee, see ibid., dated 27th February, 
1905, P. 45; for Proceedings in Council, see ibid., dated 28th "February, 1905, P- 755 

and ibid., dated 18th April 1905, p p. 206. The assent of the Governor-General to this 
Act was published i in the Fort St. George Gazette, dated 6th June, 1905). : 


The sum and substance of the decisions on section 2 of Act III of 1905 is : Sec- 
tion 2 declares, subject to the saving clauses, that the Government is the owner of 
certain kinds of property which kinds of property are defined as those which are not 
the property of any one else and which are enumerated in the section itself. In 
regard to these unappropriated properties which are declared to be Government 
property, they are again subjected to the saving clause which declares that the Act 
does not affect pre-existing rights therein and does not supersede the rights of ripa- 
rian proprietors. This is not a vesting declaration but a property declaration. The 
terms of section 2 also show that this property declaration is with reference to un- 
appropriated properties existing in 1905 and in fact the declaratory Act exhausts it- 
self with this property declaration. It is quite true that subsequently there can be 
acquisition of title and extinction of title of Government in regard to these lands - 
covered by the provisions of Act ITI of 1905. But such acquisitions and extinctions of 
rights will not be under the Act, -but will be under other statutes and Common Law 
of the land. The decisions embodying these principles are: : Secretary of State v. 
Janakiramayya*, Kandukuri Balasurya Prasadha Rao-v. Secretary of State for India®, Secre- 
tary of State v. Ambalavana*; Kandukuri v. The Secretary of State®,' Chinnappan’ Chetty. v. 
Secretary of State for India’, Maharaja of Vizianagaram v. Secretary of State for India’; 


| Secretary of State v. Alex Pinto 8, Appa Rao v. meas of State for India in Council’. 


1. (1903) 14 M.L.J. 37 :'1.L.R. 27 Mad. po k 2: 
2. (1911) 23 M.L.J. 109 : LL.R. 37 Mad... _ (1918) LL.R. 42 Mad. 239 (F.B.) `. 
354- ' (1925) 50 MLS: 391 : L.R. 53 LA. 64: 
. 3. (1917) 33 M.L.J. 144: LR. uA 166 : LER. 49 Mad. 249 P.C. 
I.L.R. 40 Mad. 886 oe 8. A.E.R.1937 Mad. 212. is 
- 4 (1917) 33 M.LJ. 4 g. -(1938) 2 M.L.J. 434. ae AR 


<. 5 (1918)-35 M.L.J. kor 'LL.R. 41 Mad. 840 ; a ies D capt 4 
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. One“Of the exempted lands under Act III of 1905 is the estate land of which 
Kulamangalam forms part and which has been takenover under Act XXVI of 
1948. It will be seen, therefore, that when Kulamangalam was’ taken over and be- 
came ryotwari land, this tax would not fall within the category of lands declared to be 
Government property under Act III of 1905, since section 2 of that Act exempts both 
estate lands as well as ryotwari lands. 


-` The next branch of argument therefore is that this fishery right was not taken 
when the entire estate vested in the Government on account of two reasons which are 
put forward, viz., that there can be no vesting unless what is vested is compensated for 
and this has not been the case here ; and secondly, this customary right to fish falls 
outside the vesting contemplated by Act XXVI of 1948. `° 

. The line of argument that because the plaintiffs would not be entitled to be 
compensated and this is the stand taken by the learned advocate for the plaintiffs— 
and therfore there cannot be a vesting, need not be discussed at great length. The 
learned Advocate-General has pointed out how this point is concluded by authority, 
viz., that the principle of giving compensation cannot be invoked in cases of this nature 
and which was held in Zamindar of Etiayapuram v., State of .Madras1, and .Veerappa 
cthettiar v. Staté of Madras?. - l . 

In regard to vesting, the general principle is that fisheries are in their nature mere 
profits of the soil over which the water flows, and the title to a fishery grows from 
the right to the soil- But in certain circumstances in regard to private fisheries, the 
fishery may be severed from the soil. The owner of a private fishery may of course 
give general permission to the ryots of the village to use the fishery or by reason of 
ignorance, generosity, good nature, carelessness or indulgence take no steps to prevent 
the villagers fishing in his fishery; Halsbury’s Laws of England, 3rd Edition, Volume 
17, page 297 and following.’ (See Ramnad case)3; Ananda Bahara v. State of Orissa.* 
In course of time this would mature into a customary right. But even in such'a 
case what happens is that the right of the owner of the fishery to fish gets extinguished 
‘and the rights of the villagers to fish becomes matured and indefeasible. In other 
words, the customary right claimed in this case is divestative so far as the landlord is 
concerned and investitive so far as the ryots are concerned. Would this right pass to 
the Government along with the estate when taken over ? 

That the entire estate vests is made clear by section 3 (b) of Act XXVI of 1948, 
and the scope of section 3 (b) has been examined in the following decisions : State of 
Madras and another v. V. Srinivasa Ayyangar®, Zamindar of Ettayapuram v. State of Madras® 
Chidambaram Chettiar v. Md. Aliar Rowther? Appanna v- Sri Ramamurthi®, State of Madras 
v. Karuppiah Ambalam®, and Sovsai Udayar v. Andiyappan®. (See also C.M.P. No. 5156 
of 1951; S.A. No. 620 of 1957): This entire estate would certainly comprise the tank 
and the right to fish which is always held to be immoveable property. In addition, 
section 3 (g) of Act XXVI of 1948 makes it clear that any rights and privileges 
which may have accrued in an estate, to any person before the notified date, against 
the principal or any other landholder thereof, shall. cease and determine, and shall 
not be enforceable against the Government or such landholders and. every such 
person shall be entitled only to such rights and privileges as are recognised or con- 
ferred on him by or under this Act ; vide Saraswathi Bai v. Chairman, E. A. T. 
Madurai, and State of Madras v. Karuppiah Ambalam?. . $ ` ; 


The net result of this analysis is that when a land which was an estate and to 
which the provisions relating to lands permanently settled have ceased to apply and 
have become ryotwari and to which all enactments applicable to ryotwari lands shall 
apply—there can be no interregnum as absolute Government property as postulated 





1. (1954) 1 M.L.J. 486: 1954 S.C.R. 761: 63 : (1955) 2 S.C.R. 907. 
(1954) S.G.J. 282 (S.C.). : - 6. Ko 1 M:L.J. 264. 
2. A.J.R. 1954 S.G. 605. °° 7. (1957) 1 M.L.J. 244. i3 
. 3+. (1953) 2 M.L.J. 537: I.L.R. (1953) Mad. ’ 8. (1953) 1 An.W.R. 420. , ega 
1175: : 9- {1959} 1M.LJ. 185. io, oo he 
4 (1956) 1 M.L.J. (S.C.) 69: (1955) 2 S.C.R. 10. 1900) 1 M.L.J- 195. i M 
g19: (1954) S.G.J. 96. < > BSU i 11.. (1956) 1 M.L.J. 200°: : i 
5. (1956) S.C.J. 89: (1956) 1 M.L.J. (S.C.)- 2 wan sae Ea ; 
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by Mr. G. R. Jagadisan as the former ceasing and the latter application are sîmul> - 
‘taneous—the aggrieved plaintiffs should resort to the same remedies as are open to 
the ryotwari ryots, viz., proceed under. the provisions of the Board’s Standing Orders. 
and petition thejrevenue authorities. K ; ae 


Therefore, the conclusion of the learned District Munsif, though for entirely 
different reasons, that the plaintiffs are entitled to no relief in this suit is correct and 
the declaration and injunction granted by the learned Subordinate Judge are totally 
unwarranted. The deceree and judgmcnt of the learned Subordinate ‘Judge are set 
aside and the dismissal of the suit by the learned District Munsif is uplield. This 
second appeal is allowed and in the circumstances we ‘direct that each party do 
bear his costs throughout. ` > pO ee 


Before parting with this appeal we must place on record our indebtedness to. the 
lucid and informed arguments of the learned Advocate-General which have 
considerably lightened our labours and enabled us to approach the case from the 
proper perspective. i 


Before parting with this appeal, I also wish to record that this is a hard case and 
- though hard cases should not be the provocation for laying bad law, this is an-eminent- 
- ly fit case for the Government to ameliorate the grievance -of thé village, ryots on 
application by appropriate reliefs open under the Board’s Standing Orders. 


Basheer Ahmed Sayeed, FI have had the benefit of perusing. the judgment of my 
learned Brother, which has just been pronounced. I wish to add:a few words of my 
own. ‘ By y RI phat 


The point that arises for consideration in this second appeal is whether section 2 
(1) of the Madras Land Encroachment Act (Act III of 1905) could be applied’ with 
retrospective effect to the right that is claimed, in the suit out of which this second 
appeal has arisen. The right involved in this second appeal is a fishery right. Ac- 
cording to the decisions of the Court and that of the-Supreme Court, the right to 
fishery has been held to be an inimovable property and there is no controversy with 
regard to the nature of this right. Itis also conceded that the fishery right in question 
is in respect of a tank which is situated in a poromboke land in the estate, which. has 
been notified under Act XXVI of 1948, viz., the Madras Estates (Abolition and Conver- . 
sion into Ryotwari) Act. It has further been made clear in the course of the argu- 
ments that the respondents in this appeal do not claim the right to fishery in this 
poromboke tank under the provisions of Act XXVI of 1948, They .only claim on 
the other hand that their right remains unaffected by the notification by reason 
of the operation of section 2(1) of Act III of 1905, the Madras Land Encroachment 
Act. ~ i ` eyes: 


-  sKulamangalam Village, which formed part of an estate, was notified under 
Act XXVI of 1948, the Madras Estates (Abolition and Conversion into Ryotwari) 
Act, and it was taken over by the Government.on gth December, 1952. -Under 
- section 3 (b) of the said Act XXVI of 1948 the entire estate vests in the Government: 
It has been argued by the learned Advocate-General that the term ‘ estate ° is used 
in section 3 (b) as connoting the entire geographical area ofthe estate, which becomes 
abolished by operation of the said section, and the entire estate thereafter becomes 
vested in the Government. Consequently, all the enactments, which are- appli- 
cable to ryotwari lands, will apply to the estate so notified and vested in the Govern- 
ment, which means that after the vesting takes place,.it is taken outside the purview 
of the Madras Estates Land Act.’ “The land becomes Government land and all the 
enactments that apply to the Government lands would also operate upon this 
geographical extent ‘of land. since notified and taken over by the -Government. 
Under Section 3 (g) of the said Madras Estates (Abolition and Conversion into 
Ryotwari) Act, any rights and privileges which may have accrued in the estate 
to any person before the notified. date, against the principal-or any. other. landholder 
thereof, shall cease:and. determine; and shall not be enforceable against the Govern 
ment or such landholders, and every such person shalt be entitled only to such rights 
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and privileges as are recognised or conferred on him by or under this Act. . This sub- 
clause appears to be only an elaboration.of the phrase employed in section 3 (b); viz., 
„that the entire estate vests free of all encumbrances in the Government and stands’ 
transferred to the Government with the qualification. that-the person in whose 
favour any rights and privileges might have accrued in the estate before the notified 
-date will be entitled only to such rights and privileges as are recognised or conferred 
on him by or under the Act, Madras Act (XXVI of 1948) and nothing more. One 
of the Acts applicable to ryotwari areas and which may also become applicable to 
‘the estate abolished and taken over by the Government, would be no doubt the 
Madras Land Encroachment Act (Act III of 1905) as laid down under section 3 (6). 
„The purport of this sub-section (b) of section 3 is that as a consequence of the notifi- 
cation of the estate with effect on and from the notified. date, the Madras Land 
Encroachment Act and all other Acts applicable to the ryotwari lands will have 
operation on the lands in the estate since abolished. Therefore, it is only after the 
abolition and after the vesting. has taken place that the enactment, viz., the Madras 
Land Encroachment Act of 1905, would come into play so far as the abolishe 
estate is concerned. . 


As against this contention of the learned Advocate-General, the contention.of 
the learned counsel for the respondents would appear to be that the Madras Land 
Encroachment Act and particularly section 2 (1) thereof has retrospective effect 
and by virtue of such retrospective effect the rights and privileges, which have 
accrued in favour of the respondents prior to the notification, become saved, and not 
lost by the abolition. If section 2 (1) of the Land Encroachment Act is read along” 
with section 3 (6) and (g) of the Madras Estates (Abolition and Conversion into: 
Ryotwari) Act, 1948, it is difficult to sée how exactly section 2 (1) of the Madras. 
Land Encroachment Act would be of any avail to the respondents so as to save their 
prior rights. == ` 7 i AS 

Under Act (III of 1905), viz., the Madras Land Encroachment Act, all lands. 
wherever situated except the propérty of zamindar, pattadar, jenmi etc. are declared. 
to be Government property as on 6th June;1905, except as may be otherwise provided. 
by any law, subject always to all rights of way and other public rights, easements, 
etc. of other landowners and to all customary rights legally subsisting. ‘The Madras. 
Land Encroachment Act was a declaratory act and the effect of that legislation was. 
to the effect that what was not any other man’s property become the property of the 
Government as on the date of the legislation coming into force, barring certain. 
rights specified in the said declaratory provision which attach themselves to the land 
declared to belong to the Government. It is clear that it was not the zamindari. 
estate or the estate of the poligar, or the'pattadar or any jenmi that was declared 
to be the Governfnent property under the: Madras Land Encroachment Act. But 
on the other hand, this category of properties formed the category of excepted 
properties as could be seen from the language of section 2 (1) of the Madras Land. 
Encroachment Act. The Madras Land: Encroachment Act, being a declaratory 
measure, had already exhausted itself in its scope and application as to the character 
of the lands ‘when once the declaration was made and all lands barring the excepted 
lands had become vested in the Government. The vesting by declaration took place 
in favour of the Government under the said section’ 2 (1) of the Madras Land 
Encroachment Act, and only thereafter the situation would arise as to whether any 
lands so vested in the Government could be lost to the. Government by reason of 
other people claiming rights thereto, which might have accrued in their favour by 

' operation of any law. That is to say, the operation of the Madras Land Encroach- 
ment Act or its application in other words, would arise only after the land has been 
declared to have become vested in the Government and-not to any state of things 
prior thereto. - In the present case, the estate in question becomes. vested in the 
Government only on and after the date of-notification under the Estates Abolition 

’ Act. . Therefore, the Madras Land Encroachment Act could be made applicable 

to this estate only on and ‘after the, notification takes effect and not to any state of 
things existing, at.any prior point, of time. That is the’effect of the latter part of 
section 3 (b). Such being the case, the claim of the respondents: that-under the 
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Madras Land Encroachment Act their rights to any easements or privileges that 
existed before the abolition are left in tact and without being affected by the Estates 
Abolition Act seems to be rather unintelligible. When the operation of the Madras 
Land Encroachment Act could itself arise only after the date of the notification, to 
‘say that by reason of section 2 (1) of the Madras Land Encroachment Act the rights, 
which the respondents had in the matter of fishery in the poramboke tank are reser- 
ved to them and that these rights should be accepted and acknowledged by the 
Government, when the Abolition Act is implemented and worked out; seems to be a 
very difficult position tọ understand. No authority has been cited by the learned 
counsel for the respondents to support the proposition that retrospective application 
of any section of the Land Encroachment Act is permissible when the land comprised 
in the. estate itself becomes vested in the Government by reason of a notification 
under a later Act and only on and from the date of the notification under the said 
Act, viz., the Madras Estates (Abolition and Conversion into Ryotwari) Act, 1948. 
In Madathapu Ramayya v. The Secretary of State for India}, and Secretary of State for Indiav. 
Maharajah of Bobili®, it was held that the Madras Land Encroachment Act got itself 
exhausted on the day when the declaration took place about the non-excepted lands 
-and no contrary decision has been cited by the learned counsel for the respondents. 
The exact scope of section 2 of the Madras Land Encroachment Act has been dealt 
with in The Secretary of State for India v,-Ambalavana Pandara Sannadhi?. At pages 421 
aand 422, Abdur Rahim, J., observed that the scope of the section was only to declare 
that certain classes of properties, which did not belong to any individual. private 
proprietor belonged to the Government. The decision in Chinnappan Chetty v. The 
Secretary of State for India* is also to the same effect. Act (III of 1905) only dealt 
with non-excepted lands, by declaring them as property belonging to the Govern- 
‘ment; whereas Act (XXVI of 1948) deals with one category of those excepted lands, 
i.e., the zamindary estate, which actually falls within clause (a) of section 2 of the 
-Madras Land Encroachment Act. 


Mr. Jagadisa Ayyar, however, argued that what is being claimed by the ryots 
‘now is only a customary right, distinct and apart from the ownership of the tank. 
It is claimed as a right based on long usage, which vests in the respondents as an 
independent right being dissociated from the ownership of the bed of the tank. He 
‘contended that the right is not claimed against any landholder or individual, though 
it is a right carved out of the landholder’s right to the entire tank. According to 
him, the fishery right claimed was an incorporeal right and it has accrued in favour 
-of the respondents independently of the owner. It is difficult to understand this 
argument of the learned counsel for the respondents. The right to a fishery in a 
tank, the bed of which is not owned by the claimants can be claimed, and enjoyed 
-only as against the owner of the bed of the tank. It cannot hang in the air, and thé 
„person, who can object to the right claimed, will be only the owner of the bed of the 
tank, who is also entitled to- the waters in the tank and also to the produce that 
accrues to him in the tank, unless somebody else has perfected his right thereto by 
-any prescriptive law of easement. Mr. Jagadisa Ayyar, further argued that by 
reason of the long usage, the respondents and the zamindar must be deeméd to have 
become co-owners of the tank and the produce thereof, the zamindar owning the 
bed of the tank and the respondents owning the right to fishery, that is the produce 
thereof. So, he contended that on the date when the entire estate vested in the 
Government under the Madras Estates (Abolition and Conversion into Ryotwari) 
Act, 1948, only that proprietary right in the tank which the zamindar was possessed 
of would vest and not the fishery right therein, which had ceased to be his. In other 
“words, he argued that the fishery right would not be vested in the Government by 
reason of the notification, even though the vesting is said to be of the ‘ entire estate °. 


> | Mr. Jagadisa Ayyar pressed into’ service the preamble to the Madras Estates 
(Abolition and Conversion into Ryotwari) Act, 1948, which is to the effect that the 





1. (1903) 14 M.L.J. 37 : I.L.R. 27 Mad.386 3. (1917) 33 M.L.J. 415. 
-B.). Me : - - 4 (1918) I.L.R. 42 Mad. 239. 
2. (1915) 30 M.L.J. 163. - ; i : 
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legislative measure is enacted.to provide for the repeal of thè permanent settlement, 
the acquisition of the rights of landholders in permanently settled and certain other 
estates in the Province of Madras, and the introduction of the ryotwari settlement in 
such estates. He also cited passages in Maxwell on Interpretation of Statutes at 
pages 44 and 288 in support of the-yiew that a preamble can be a guide to find out 
the intention of the legislative enactment and its meaning, and also the view that 
the statutes which encroach on the rights of the subject, whether as regards 
person or property, are subject to a strict construction so as to respect the rights of the 
persons. The aim and: object of the Abolition Act he argued was only to acquire 
the rights of the landholders in. permanently settled estates and not to acquire the 
rights of other individuals in the estates. The Madras Estates (Abolition and Con- 
version into Ryotwari) Act, 1948, defines the term ‘ estate’ as a zamindary estate 
or an under-tenure or an inam estate. The term ‘ zamindari estate’ in turn: is 
defined as (1) an estate within the meaning ofsection 3, clause (2) (a) of the Estates 
Land Act after excluding therefrom every portion which is itself an estate under 
section 3, clause'(2) (b) or clause (2) (e) of that Act, and (2) an estate within the mean- 
ing of section 3; clause (2) (b) or clause (2) (c) of the Estates Land Act, after 
excluding therefrom every portion which is itself an estate under section 3, clause 
(2) (e) of that Act. I am unable to agree with the learned counsel for the respon- 
dents when he says that what is acquired by the Government under the Abolition 
Act is not the right of the ryots in the tank for fishing but only the right of the 
landholder to the tank bed and its waters. This position would be a direct negation 
öf what is sought to be achieved under section 3 (b) and (g) of the Abolition Act. 


The tank consists of the bed and the fishery rights, and from this the learned 
counsel argues that while the bed of the tank alone which belongs to the landholder 
has been acquired, the fishery right is left in tact as it does not belong to the land- 
holder. He seeks support for this view from the fact that whereas compensation 
is provided for every other right in the estate acquired by the Government, there is 
no compensation made payable for the fishery right. If no compensation has been 
fixed for the fishery right, which is sought to be taken over by the Government 
under section 3 (b), then it follows that the fishery right is not intended to be acquired. 
He further argued that though the landholder gets compensation for the entire estate 
—that compensation does not include compensation for the right to fishery therein, 
as that right was not that of the landholder. Even if all the rights of the landholder 
in the tank are sought to be acquired by the Madras Estates (Abolition and 
Conversion into’\Ryotwari) Act, 1948, still in so far as no compensation has been 
provided for the fishery right, the Abolition Act being an ‘exproprietary statute, it 
must be deemed that what is not compensated for is not taken over by the Govern- 
ment. That is to say when no compensation is made payable, there can be no 
vesting in favour of the Government of anything not compensated for and so a 
declaration and an injunction against the Government would be quite warranted 
and justified in the premises. But Mr. Jagadisa Ayyar conveniently forgets the 
rulings of the Supreme Court in a series of decisions cited by the learned Advocate- 
General in Zamindar of Ettayapuram v. State of Madras1, Veerappa Chettiar v. State of 
Madras?, Ananda Behara v. State of Orissa? and Muthu Velu v. State of Madras, where- 
in it lias been laid down that the principle of compensation cannot be invoked in 
support of the contention that what is not compensated for is not acquired by the | 
Government. , These rulings do not allow any more scope for an argument like the 
one now advanced. : . i . 


My learned Brother has discussed in detail the scope and application of the 
various decisions to the facts arising in this appeal, and it is not necessary for me 
ito'repeat them over again. -I agree with him in the view expressed:by him. 


SS ee eee 
I. (1954) 1 M.L.J. 486 : (1954) S.G.R. 761 : gig: (1956) S.C.J.- 96. 

1954 5.C.J. 282 (S.C.). ee - 7 4e (1954) 2 M.L.J. 636: I.L.R.(1955) Mad. 

2. ALR. 1954 S.C. ; . 


, «R. 6o05. 7 233. 
3. (1956) 1 M.LJ. (S.C.) 69 : (1955) 2 S.C.R. 
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- In‘the result I agree with my learned Brother that the decision of the learned: 
Subordinate Judge deserves to be set aside and that this Second Appeal should be: 
allowed without any costs. I would also endorse the opinion expressed by my learned’ ' 
Brother that the Government would be doing only justice if the grievance of thè 
on a ees by according suitable reliefs to them in the matter of -the right. 
claimed. o . 


“RM | > — ` DD Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. `. 


(Special Original Jurisdiction.) i 
l PRESENT :—MR. Justice RAJAGOPALA AYYANGAR, . Š 
K. P. C. Menon i l x © yas Petitioner 
OD i . Be! ee ol 
Divisional Manager, Life ‘Insurance Corporation of India, eee 
- . Coimbatore ; : ~ .. Respondent. à 


- Life Insurance Corporation Act (XXXI of 1956), section 49 (2)—Life Insurance Corporation of, India- 
(Staff) Regulations (1956), Regulations 20 and 41—Applicability and scope of—Termination of service’on notice 
‘Validity of—Allegation of misconduct on part of employee—Absence of inquiry—Effect—Power of Corpora- 
tion to terminate service on notice—Constitution of India (1950), Article 311—Applicability—Service under 
Corporation—If service under Government—Breach of Regulation by Corporation—If justiciable—Constitution. 
of India (1950 , Article 226. i i i ; - 


The provisions of Regulations 20 and 41 of the Life Insurance Corporation of India (Staff) Begus- 
lations, 1956, framed under section 49 of the Life Insurance Corporation Act; 1956, bear a close analogy 
to the normal rules of common law governing contracts of employment between master and servant. 
Normally the master, in the absence of any contract to the contrary, is entitled to terminate the'services. 
of an employee either on giving a réasonable notice or without notice on the ground of misconduct.. ` 
The master is not, under the common law, bound to institute an inquiry and afford his servant an 
Opportunity of proving his innocence, but misconduct of the employee can be proved as a defence to: 
an action for damages,’and when established, would’ afford: the employer complete immunity from’ 
any claim on the employee’s part. If, however, in-case where misconduct is suspected, thé master: 
serves the requisite notice, he isnot thereafter bound to prove misconduct and establish it if subse-- 
quently the servant disputes the propriety or legality of the dismissal. : s g 

Even if an employee of the Life Insurance Corporation was guilty of: misconduct „or. inefficiency: 
such as would enable the corporation or its competent official to terminate the services of an employee- 
without notice, but after inquiry, it would be open to the corporation to terminate his ‘services by 
giving the requisite notice under Regulation 20 and the corporation is not compelled to take action: 
under Regulation 41. . A i 

There is no basis for the contention that there is-a complete dechotomy between Regulation 20. 
and Regulation 41 and that every case of suspected misconduct or inefficiency is governed by Regulation. 
41 and that the service of such an employee cannot be terminated on notice under Regulation 20. 

Where the requisite notice under Regulation 20 is given and the termination is effected by an. 
official competent to do so, the termination is in accordance with the terms of the’ employment andl 
cannot be complained of as invalid. : A evans 

Employment under the: Life Insurance Corporation is not employment in the service of Govern-- 
ment which would attract Article 311 of the Constitution. : be ens in jae Se 

Narayanaswami Naidu v. Krishnamurthi, (1958) 1.M.L.J. 367, referred to." . . z i 

. _ Quaere.—Whether, if there was a violation by the Life Insurance Corporation óf the Regulation 
under which the termination of the employment took place, it would be justiciable and. be subject- 
tothe jurisdiction of the High Court un er Article 226 of the Constitution of India. ° Se 

. .Petition under Article 226 of the Constitution of India, praying that in the 
circumstances, stated therein, and in the affidavit filed therewith the High: Court: 
will be pleased to issue a writ of certiorari calling for the records connected with the: 
letter of termination from service, dated 13th July, 1957, issued by the. Divisional: 
Manager, Life Insurance Corporation of India, Coimbatore Division and quash 
the order made therein. ons pesing aie T’ 


S. Mohan Kumaramangalam and K. V. Sankaran, for Petitioner. = 
.. The Advocate-General (V. K.- Tiruvenkatachart) for- K..C.- Facob.and $. K. L. 
Ratan, for Respondents., ges foods i i : i 


A Bara ráj 3 ’ 2 
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: The. Court made the. following 2 : on Lo 

OrpEr.—The Petitioner was formerly an Inspector employéd-in the Life 
‘Ansurance Corporation ‘of India. His services having been terminated by the Divi- 
‘sional Manager of this Corporation, he has filed this Writ Petition for the issue of 


a Writ of- Certiorari to quash this order:of termination::- -. 
Before the Life Insurance Corporation was set up by Act of Parliament, ‘the 
‘Petitioner. was a Branch Manager in an Insurance concern, known as the General 
Assurance Society.- He was in charge of the Coimbatore branch of this Society 
and was drawing a salary of.Rs. 575 a month. With the coming into force of the 
Life Insurance Corporation by Act(XXXI of 1956),the business of the General Assu- 
rance Society was taken over by Government and vested in the Corporation and the 
Petitioner became an employee of the Corporation. By an order dated 16th August; 
1956, the Petitioner was appointed as the Inspector at the Coimbatore Branch Office 
‘of thé Corporation. By a notice served on‘him on 13th July, 1957 by the Respondent, 
the Divisional Manager of the Corporation at Coimbatore, the ‘appointment of 
the Petitioner was terminated he being given a month‘s‘notice. -It is the validity’of 
this order of termination that is challenged in this Petition. : 
_. This order of termination is impugned on the ground that the same was passed 
in violation of the conditions of the Petitioner’s appointment. As regards this, two 
points were urged by Mr. Mohan Kumaramangalam, learned counsel for the Peti- 
tioner. The first was that the termination of the Petitioner’s appointment was in 
substance under Regulation 41 of the Staff Regulations of the Corporation ‘indér 
which the termination had to be preceded by the framing of a charge, - the holding 
of an enquiry and a finding of the guilt. Itis common ground that no.charges were 
framed against the Petitioner and no enquiry was held before the Petitioner’s 
appointment was terminated. > In doing so, the Corporation proceeded on the basis 
that the termination: was one under Regulation 20 of the Staff Regulation under 
which the services of an employee could be terminated on a month’s notice. 


The first question raised therefore, is whether the termination of the Petitionet’s 
appointment was really under Regulation'41 or under Regulation 20. Before, how- 
ever, these regulations are’ referred to; itis necessary to advert to the provisions of 
ithe Life Insurance Gorporation Act bearing upon the employment of persons pre- 
viously employed in insurance companies whose businesses were taken over. Under 
section 11 (1) of the Life Insurance Corporation Act (Act XXXI of 1956), 


_ +.” “Every whole time employee of an insurer whose controlled business has been transferred and 
. vested in the Corporation and who was employed by the insurer wholly or mainly in connection with 
his controlled business immediately before the appointed day shall, on and from the appointment day, 
become the employee of the Corporation, and shall hold his office therein by the same tenure, at the 
same remuneration and upon the same terms and conditions and with the same rights and privileges . 
as to pension and gratutity and other matters as he would have held-the same on the appointed day 
if this Act had not been passed, and shall continue to.do so unless and until his employment in the 
‘Corporation is terminated or until his remuneration, terms and conditions are duly altered by the 
‘Corporation ”, teh a ae 
Sub-section (2) of this section gives power to tthe Central Government for 
varying contracts, of service. in order to rationalise the pay scales. Section 49 of the 
Act vested in the Corporation power, with ,the previous approval of the Central 
Government, to, make regulations not inconsistent with the Act to. provide for all 
thatters-for which provision is expedient for the purpose of giving effect to the pro- 
visions of the Act. In particular the Corporation was-enabled to make’ regulations 
providing for the method of recruitment.of employees and agents of the Corporation 
and the.'terms and. conditions of such employees or agents: : er eee ee 


‘In conformity with the terms’of séction 49 (2), thé Life Insurance Corporation 
framed ‘Regulations, inier alia, ‘entitled: “t The Life’ Insuraticé- Corporation of India 
(Staff). Regulations. 1956 ?, which applied: to every‘whole’ time employeé’ of the’ 
Corporation.:; Section: 3 of Chapter Iliof thesé Regulations-contains‘provisions relat 
ing to'the termination of service.: -This section contains two Regulations 20 'and ‘et- 
and:Regulation:20 provides for the:termination- of the'services'of employées by:notice: 
Paragraph 1 of this Regulation enables employees: to‘Jeave! ordiscontinue their 
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services in the Corporation after service of notice in writing, and the further portions 
of this paragraph prescribe the duration of the notice which varied with the class to 
which the employee belonged. Paragraph 2 made provision for the determination 
of service of the employees by the Corporation and as this is the provision under 
which the Respondent acted in the present case, I shall set out the relevant portions 
of this Regulation :— f 
“29. (2) The Corporation may determine the service of any employee at any time after the 

expiry of the period of his probation on giving him f 

(a) three months’ notice or pay in lieu thereof, if he is an employee in Class I; and 

(b) one month’s notice or salary in lieu thereof, if he is an employee in any other class: 


Provided, however, that the period of notice will be doubled in the case of employees who 
have served for 10 years or more. ' : : È 


The power to determine the service of an’ employee shall be exercised by the authorities empowered 
under Regulation 9”. 3 : i 


‘Paragraph (3) is-also relevant and it ran 


“20. (3) Nothing in sub-regulation (2) shall affect the right of the Corporation— 

‘(a) to retire or dismiss an employee without notice or pay in lieu thereof in accordance with 
the provisions of Regulations 17 and 41 ;” : 
The other portions of the sub-regulation are not relevant and I am not quoting 
them :— ` ; . 


Regulation 41 which is referred to above ran : ° 


ar. (1) Without prejudice to the provisions of other Regulations, an employee who commits 

a breach of the Regulations of the Corporation, or who displays negligence, inefficiency or indolence, 
or who knowingly does anything detrimental to the interests of the Corporation or in conflict with 
its instructions, or who commits a breach of discipline or is guilty of any other act of misconduct, 
shall be liable to the following penalties :— - : 

(a) reprimand ; or censure ; 

(b) delay or stoppage of increment or promotion ; 

(c) degradation to a lower post or grade or to a lower stage in his incremental scale ; 


- (d) recovery from pay of the whole or part of any pecuniary loss caused to the Corporation by 
the employee; ` 


(e) dismissal. 


(2) No employee shall be subjected to the penalties (b), (c), (d) or (e) of sub-regulation (1) 
above except by an order in writing signed by the appointing © authority and no such order shall be 
passed without the charge or charges being formulated in writing and given to the said employee so 
that he shall have reasonable opportunity to answer them in writing or in person, as he prefers, and 
in the latter case his defence shall be taken down in writing and read to him : : 


Provided that the requirements of this sub-regulation may be waived in the case of employees 
belonging to Classes II and IV if action under Clause (b) or (c) of sub-regulation (1) -is taken on 
account of low business production. 

j * * * * ~ * * * 


(3) The inquiry under this Regulation and the procedure with the exceptioa of the final order, 
may be delegated to the competent authority.” a j : ’ 
_ In the order served upon the Petitioner by the Respondent dated 13th July, 
1957 by which notice was given, it was stated : l 

“We regret to inform that in view of the poor progress made by you with regard to ` organization 
and business of the area entrusted to you, we have to terminate your appointment. Please note that 
your appointment will terminate at the end of the.month from the day you receive the notice.” 

If by reason of. this notice the termination of the employment was really oné 
under Regulation 20; there could be no question about-its validity. No reasons'were 
required to be adduced to justify the termination and the only. requisite ‘of the 
Regulation was the giving of the prescribed period of-noticé. . ‘There:was ‘no dispute 
either, that. the duration. of,one month specified inthe. communication dated.1gth 
July, 1957. satisfied. the. terms; of Regulation 205 tat, rare poeta bok qi nat Wk 
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The contention, however, urged by Mr. Mohan Kumaramangalam was that. 
though purporting to be under Regulation 20, the termination of employment was. 
really for misconduct under Regulation 41, with the consequence that the 
Corporation was bound to have framed charges against the Petitioner and afforded. 
him an opportunity to show cause and ‘that, in their absence the termination was. 
invalid. In this connection, the learned counsel relied upon the reference to “ the 
poor progress made by the Petitioner in regard to the organization and business of 
the area entrusted to him”, and urged that this-was really the sort of inefficiency 
referred to in Regulation 41 (1) read in the light of the first proviso to sub-regulation 
(2) thereof—‘‘ Low business production ”. I feel unable to accept this contention 
urged on behalf of the Petitioner. The terms of the Petitioner’s employment were. 
such that the employment could be terminated either by notice of a fixed duration. 
or after proof of misconduct or inefficiency. This would appear to correspond to 
the normal rules that govern contracts of employment at common law whereunder 
in the absence of any contract to the contrary, the master is entitled to terminate the 
service of an employee either on giving a reasonable notice or without notice on the 
ground of misconduct. Of course at common law, the master is not bound to 
institute an inquiry ‘and afford: the servant an opportunity of proving his innocence 
but misconduct of the employee,.could be pleaded as a defence to an action for 
damages, and when established would afford the employer complete immunity from. 
any claims on the employee’s part. If however in case where misconduct is 
suspected, the master serves the requisite notice, he is not thereafter bound to prove 
misconduct and establish it if subsequently the servant disputes the propriety or 
legality of the dismissal. Regulations 20 and 41 appear to bear a close analogy to 
these provisions of the common law. Even if an employee was guilty of misconduct 
or inefficiency such as would enable the Corporation or its authorised competent 
official to terminate the services of an employee without notice but after inquiry, 
it was open to the Corporation to terminate his service by giving the requisite notice 
under Regulation 20 and the Corporation is not compelled to take action under 
Regulation 41. The argument of the learned counsel for the Petitioner proceeded 
on the basis that there was a complete dichotomy between Regulation 20 and 
Regulation 41 and that to any case of suspected misconduct or inefficiency it was 
Regulation 41 that applied and that the service of such an employee eould not be 
terminated on notice under Regulation 20. I find no basis for such an argument. 
In my judgment, as the requisite notice under Regulation 20 was given and the 
termination of employment was effected by an Official competent to do so, the 
termination of employment was in accordance with the terms of the employment 
and cannot therefore be complained of as invalid. 


A contention was urged in the Petition that employment under the Life 
Insurance Corporation was an employment in the service of Government which 
attracted Article 311, but the learned counsel however did not urge this before me 
in view of the decision of the Bench of this Court in WNarayanaswami Naidu v. 
Krishnamurthi. ; i 


In the view I have taken of these Regulations, it is not necessary for me to exe 
press any opinion about a contention urged by the learned Advocate-General who 
appeared for the Respondent, that even if there was a violation of the Regulation 
under which the termination of the employment took place, it was not justiciable 
and would not be subject to the jurisdiction of this Court under Article 226. He 
likened the employment under the Life Insurance - Corporation to that under a. 
private employer and urged that failure to observe the Regulations might enable the 
employee:to seek relief by way of damages in an ordinary civil action but that, the 
latter could not move this Court to set aside the order of termination of employment 
by the issue of. a writ of certiorari. , I should not, be taken to assent to the proe. 
Position, in. such. ‘wide terms. In the decision in Naréyanaswami Naidu. v. Krishna- 
murthy}, this Court has held thata disqualifiċation provided’ for by the’ Regulation. 
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of the Corporation was a disqualification under a law made by Parliament 
under Article 191 (1) (e) of the Constitution. Ifa Regulation were such a law, and 
there is no doubt either that the Life Insurance Corporation is a public authority 
and if there was a violation on the part of such public authority to observe a law, I 
-would be inclined to hold that a violation of the law contained in such a Regulation 
could be the subject matter of proceedings in this Court under Article 226 of the 
‘Constitution and: that a suitable remedy could be afforded to the person who had 
been injuriously affected by a violation of such a statutory provision. But as I have 
stated earlier, the question does not arise for consideration in this case in the view 
-which I have taken that the termination of the Petitioner’s employment .was in 
accordance with the provisions of the Regulations which govern the conditions of 


his service. > -> , : ‘ 
: The petition fails and is dismissed and thé rule nisi discharged. There will be 
mo order as to- costs. Be Pe 8 T : 
“PRN. © |, Petition dismissed. Rule discharged, 
IN THE HIGH COURT OF JUDICATURE AT’ MADRAS. 
".. PRESENT -—Mr.. Justice RaMASWAMI AND MR. JUSTICE ANANTANARAYANAN. ` 


M., Paul Verghese and Co., Ltd’. vs Appellant* 
. U. r : . S i 
‘G. A. Dhanaliwala ' ` i '' .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 6 (1) (b)—Refund of excess rent— 
How computed—Nature of the claim—Limitation for action. 

The period of one year specified in the Proviso to section 6 (1). (b) of the, Madras Buildings (Lease 
-and Rent Control) Act, 1949, relating to refund of excess rent, must commence from the date of the 
-original order of the Rent Controller fixing the fair rent and any order of the appellate authority in 
this regard will date-back to the ordér of the Rent Controller. - « ' 


A suit for recovery of the excess rent as per the Proviso will also be a proceeding instituted under 
the Act and is not an independent action under-the general law. It is only an enforcement of a right 
-declared under the Act. - Both from the language of the Proviso itself and from the express provision 
in section 20 of the Amending Act (VIII of 1951) the Proviso would apply retrospectively‘ to all cases 
of claims for refund which were pending on the date of Amending Act and not merely to cases arising 
„after the said date. faa 

Appeal under clause 15 of the Letters Patent against the judgment and decree 
.of the Honourable Mr. Justice Basheer Ahmed Sayeed, dated 17th October, 1955 
and passed in C.C.C.A. No. 34 of 1954 preferred against the decree of the City 
«Civil Court, Madras in O.S. No. 799 of 1951. xS 


Ta Albuquerque and Verghese, for Appellant. 
G. R. Jagadisan and T: R. Ramachandran, for Respondent. 


‘The’ Judgment of the Court was delivered by 


Anantanarayanan, J.—This is a Letters Patent Appeal by the plaintiff-respondent 
in City Civil Appeal No. 34 of 1954 before Basheer Ahmed Sayéed, J. That appeal 
-was from the judgment and decree of the learned Principal City Civil Judge in a 
-suit (O.S. No. 79 of 19 51) instituted by the plaintiff (appellant here) for recovery of a 
-sum of Rs. 3,650-15-10 and costs. The learned Judge (Basheer Ahmed Syeed, J.) 
remanded the suit to the lower Court for an enquiry into the actual amounit.. that had 
been paid: by the plaintiff to the defendant, and in order to.determine what exactly 
would be the amount that plaintiff would be entitled. to claim a refund of excess 
rent paid under section 6-(1) (b) of the Madras Buildings (Lease and Rent Control) 


Act XXV of 1949, as amended upto date. > . sate Ae l 
7.. ‘The facts are-simple, and' may be stated ‘as follows. The, plaintiff (appellant 
here) was the tenant under the defendant with regard'to a portion of a certain premises 


P 
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in Madras City from 10th March, 1947, on a monthly rental of Rs. 150. The plaintiff 
had paid an advance of Rs. 450 towards the tenancy. The plaintiff made an appli- 
cation to the Rent Controller, and fair tent was fixed at Rs. 85 per month on 
and with effect from 27th December, 1949. Both the landlord and the tenant pre- 
ferred appeals from this decision (H. R.A. Nos. 76 of 1950 and 8g of 1950.) In appeal. 
the fair rent was determined at Rs. 40 per month, and this order was made on goth 
August, 1950. The plaintiff claimed a refund of the excess amount collected, as also 
a sum of Rs. 410 out of the advance. After notices between parties, the suit in the 
_ City Civil Court was filed, and the defendant contended that the plaintiff would be 
entitled to a refund of the excess amount of rent paid only for the period of one year 
reckoned back from 28th August, 1951, which was the date upon which two petitions: 
filed by the parties for the issue of writ of certiorari had been dismissed. The defendant * 
relied on section 6 (1) (6) and.the Proviso thereto, as amended and introduced by 
the amending Act VIII of 1951. 
; It has to be noticed that it was the defendant who instituted the appeal before the 
learned Judge (Basheer Ahmed Sayeed, J.,) and several contentions appear to have 
been raised before the learned Judge by respective counsel for the parties. Learned. 
counsel for the plaintiff-respondent before the learned Judge, here appellant, seems. 
to have then contended that the suit for the refund of the excess amount of rent was 
not a suit or proceeding with reference to Madras Act XXV of 1949 (and the’ amen- 
ding Act VIII of 1951, but was a claim in pursuance of a common law right. Conse- 
‘quently, it was contended, that the period of limitation specified in the Proviso to 
section 6 (1) (b) did not apply. ` The present argument that a suit of this character 
was not an 
“application made, appeal preferred or r other proceeding instituted under the said Act and pending: 
at the commencement of this Act 
within the scope of section 20 of Madras VIII of 1951 which was clearly a section. 
intended to give retrospective effect to the Proviso to section 6 (1) (5), was not raised. 
by the present appellant, in that form, but it appears to have been touched upon b 
the learned counsel for the present respondent (appellant before the learned Judge} 
However this might be, the present appellant (plaintiff) puts forward two broa 
contentions before us. The first is that limitation cannot be applied in this case with. 
reference to the Proviso to section 6 (1) (b) of the Act, as introduced by the amending: 
Act VIII of 1951. This is because the Act must ordinarily be considered as prospec-- 
tive in effect, and not restrospective. Section 20 of the Amending Act VIII of 1951 
alone invests the Proviso with retrospective effect, but section 20, in its terms, cannot. 
apply to this suit. This suit is not an 
“application made, appeal preferred, or other proceeding instituted under the said Act.” : 
This suit is one instituted as an action in common law or under the. Code of 
Civil Procedure, for the enforcement of a right declared by the statute (Act XXV 
of 1949) no doubt, but not in the form of any proceeding for which either that 
Act, or the Rules made thereunder provide. The next argument is that the learned’ 
Judge v was not correct in holding that the date upon which the Writ Petitions were- 
disposed of by this Court (28th August, 1951), should be the date from which limi- 
tation is to be reckoned back; for purposes of the refund. On the ‘contrary, it must 
only be the date upon which the Rent Controller fixed the fair rent, and: there is: 
judicial authority for such a view. 


We shall deal with both these contentions, but the second contention raises little 
or no difficulty, and is concluded’ by authority of this Court. We shall consequently 
refer to it last. As regards the first contention, it is noteworthy that it was not raised. 
in this form by the appellant before the learned Judge (Basheer Ahmed Sayeed, J.) 
at all. Om the contrary, the point-urged, as stated by ‘the learned Judge, was that. 
there was a common law right vested in the plaintiff to'claim a refund ‘of any excess 
paid to the landlord; quite independently of section 6 (1) (b) and the Proviso thereto. 
The learned Judge pointed out that, as between an ordinary tenant and a Jandlord,. 
-the provisions of the Transfer`of Property Act wouldgovern -their relations (apart 
from any application of the provisions of the Madras’ Act XXV of 1949), and that nọ- 
question: of fixation of fair rent would arise. _ The contract would govern the parties 5 
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‘and, since the question of a fixation of'fair rent would not arise, apart from the con- 
‘tract, the question of a refund would also not arise. This is so clear and irrefutable, 
that the contention deserves no further consideration. It is at least a matter for doubt 
‘whether the appellarit is really entitled to raise before us some other contention, which 
was not before the learned Judge at all, namely, that section 6 (1) (b) and the Proviso 
thereto (introduced by Amending Act VIII of 1951) did not apply to the present 
facts, since section 20 of the amended Act, which gives retrospective effect, did not 
apply to a suit of this character, which was not a proceeding instituted under the Act. 
However, since curiously enough, it is learned counsel for the defendant (appellant 
‘there and respondent here) who does appear to have raised the point before the 
‘learned Judge, we are now dealing with it. It is sufficient to state that, upon this 
matter, the learned Judge observed as follows :— 


_ “ I do not think authority is needed to súpport the proposition that suit is a comprehensive term, 
which would include all proceedings which may arise or which may be taken in respect of a suit. The 
are ‘suit out of which this appeal has arisen, as I have already observed. is only a proceeding under 

c Act”. 3 z 
-~ Learned counsel for the plaintiff (appellant here) has relied upon a decision 
of this Court in Md. Abdulla and Sons v. Dorai Arasu. ‘That was a Bench decision of 
Govinda Menon and Ramaswami Gounder, JJ., and certainly it did arise with re- 
‘ference to the Amending Act VIII of 1951, which introduced the Proviso that where 
‘before the determination of the fair rent, rent had been paid in excess thereof, the 


refund or adjustment would be limited to the amount paid in excess for a period of . 


‘one year immediately before such determination. The learned Judges also referred 
to section 20 of the Amending Act VIII of 1951, which embodied the retrospective 
-effect_of the Proviso, but, upon the facts of the matter before them, the learned 
Judges came to the conclusion that neither the Proviso nor section 20 could be applied. 
‘That was a peculiar case in‘which the decision as regards the fixation of fair rent beż 
-came final prior to the Amending Act of 1951, because the appeal actually instituted 
‘by the plaintiff in that matter was for a further reduction of the rent, as the plaintiff 
‘was not'satisfied with the reduction ordered by the Rent Controller. The learned 
Judges observed :_ wan 

“In othe words...... ’..so far as the reduction of Rs. 5 ordered by the Rent Controller was 
‘concerned, his order, dated 16th January, 1951, was final ”. i j 
“The learned Judges then proceeded to apply Article 120 to the claim for refund of 
excess paid, holding that Article 62 was not applicable. This decision does not 
“help the appellant, because it is totally distinguishable. It does not even consider how 
far the Proviso had retrospective effect, either standing by itself, or by virtue of sec- 
.tion 20 of Amending Act VIII of 1951. The case entirely proceeded on the footing 
that a final order had been passed as between the parties, determining the fair rent, 
before the Amended Act came into operation at all. So that section 20 was also 
‘rendered inapplicable to the subject-matter of dispute. The situation here is totally 
‘different, and we have to consider whether the suit in the present cae is not a proceed- 
‘ing instituted under the Act, which would hence be governed by the retrospective 
‘effect given to the Proviso to section 6 (1).(6). iS 


It cannot be disputed that, ordinarily speaking, Act of the Legislature should be 
construed as prospective in effect, and that a retrospective effect should not be spelt 
Out of the language, unless a clear intention, appears to the contrary. Reference 
„might be made here to Maxwell on “ The Interpretation of Statutes,” roth Edition, 
page 213 :— - : 
.. , “It is a fundamental rule of English Law that no statute shall be construed to have a retrospective, 


- operation unless such a construction appears very clearly in the terms of the Act, or arises by neces- 
,sary and distinct implication”. ., : 


See also “The Construction of Statutes”, Crawford, Chapter XXV, section 277, page 
562, and Craies on “Statute Law ™ (5th Edition) page 358, quoting Lord Hatherley 
.in Pardo v. Bingham?. But needless to say, even the general presumption is not 
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fixing the fair rent. This is because the determination of fair rent by the appellate 
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unqualified, particularly where a statute is curative or remedial in its amendment. 
Where the intention is clear that the Act should have a retrospective operation, it has 
to be so construed irrespective of the consequences (Maxwell op-cit., page 222). 
Crawford states (page 579); i ‘ 


PEE considerations of public policy, public good, and the like may play an important 
part in exempting curative Acts from the general rule which forbids a construction that gives a statute 
retroactive effect, even though vested rights may thereby by impaired”. 

It is observed in Craies On “ Statute Law ” at page 369 : 

“ Where, however, the necessary intendment of an Act is to affect pending causes of action, 
the Court will give effect to the intention of the Legislature even though there is no express reference 
to pending actions ”, ` 
A very interesting case up on this aspect is Hutchinson v. Jauncey!. That was a 
case in which a tenant of a house, within the protection of the Rent Restriction Acts, 
sub-let two rooms. The sub-tenant subsequently bought the house, subject to the 
tenancy, and in his capacity as landlord attempted to eject the tenant, but on June 2, 
1949, the Landlord and Tenant (Rent Control) Act 1949, came into force, by which 
the protection was furnished. Upon-a true construction of section 10, the Court 
held that the relevant provision of the Act applied to pending actions, and that the 
tenancy was protected with regard to the law as it existed on the date of hearing.. 
It is significant that the principle or rule in Hutchinson v. Fauncey!, was also applied 
in Jonsa v. Rosenberg*. > ` 


If, for a memonet, we look at section 6 (1) (b) as it stood in Madras Act XXV of 
1949 or Madras Act XV of 1946 (this is section 6 (c)), we find that the rule merely 
states that the sum paid in excess of the fair rent shall be refunded to the person by 
whom it was paid or, at the option of such person, otherwise adjusted. The failure 
to specify any period of limitation was clearly a lacuna, and it could not have been 
the intention of the Legislature that such refund was claimable irrespective of any 
period of limitation. We must remember that, particularly with regard to ancient 
tenancies in Madras City which do exist, the fixation of fair rent might give rise to a 
claim for refund going back for decades. It was apparently in view of this difficulty, 
that, in Md. Abdulla and Sons v. Dorai Arasu®, the learned Judges applied Article 120 
-upon the facts of that case, where the Proviso to section 20 of Amending Act VIII of 
1951 had no application, because the order had become final before the enactment, 
and no proceeding with regard to that declaration of rights was then pending. We 
have no doubt in concluding that, judged from the terms of the Proviso itself, and 
even apart from section 20 of- the amended Act, the intendment that the Proviso 
should be retrospectively applied to all cases of claims for refund which were pending . 
upon that date, and not merely to causes which might arise thereafter, can be spelt 
out of the language, the context, and the purpose of the Proviso. Such a view is rein- 


‘forced by the explicit proyision of section 20 of the Amending Act. The argument 


that the present suit is not a proceeding instituted under the said Act, within the mean- 
ing of section 20, overlooks the vital consideration that the purpose of the Proviso‘and 
of the Amending Act itself should be borne in mind as a rule of construction, and that, 
hence, the words ` 


“application made, appeal preferred or other proceeding instituted under the said Act” 


` should be liberally construed. That would certainly include a suit of this character, 
„for this suit is for the enforcement of a right declared under the Act, and is not an 


independent action under the common law. i , 
With reference to the second point, it may be very briefly disposed of, since it is 


. concluded by the authority of the Bench decision of the learned Chief Justice and 


Ganapatia Pillai, J., in Patel v. Ponnayya Nadar*.. This enunciates that, in.applying 
the Proviso to section 6 (1) (6) intoduced by the Amending Act, a period of one year 
in such cases must count from the date of:the original order of the Rent Controller 
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‘authority will date back to the order of the Rent Controller upon the reasoning that, 
in effect, the order of the appellate authority is the order which the Rent Controller 
ought to have passed. Hence, the limitation will be a period of one year reckoned 
back from the date of the order of fixation of fair rent by the Rent Controller; but 
there can be no other enlargement of this claim. With this modification in the direc- 
‘tions of the learned Judge the appeal is dismissed. There will be no order‘ as to costs. 
Court-fee paid in the. appeal will be refunded. f 


R.M. I ` “Appeal dismissed in the main. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. he ae 
_ Present :—Mr. Justice BASHEER AHMED SAYEED. . 
‘Bagyalakshmi Ammal and others © >t ua Petitioners® 
v. ; - ; 
Srinivasa Reddiar 5 , .. Respondent. — 


Givil Procedure Code.(V of. 1908), Order 11, rule 20—Discovery and inspection—Scope of the right.. 


~The mere fact that certain documents have been produced and filed in a suit by a party does not 
* -by itself give the other side the right to inspect the same as a matter of course, when the party producing 
the same objects to its being inspected before the determination of a particular issue or question. That 
the documents are relevant forthe purpose of the suit is not by itself a sufficient reason for ordering 

-~ premature inspection. FE : 

Where the decision in any suit depends on ‘the finidng on a preliminary issue which goes into the 
very root of the plaintiff’s case such as whether the suit temple is a public temple or not, or whether 
‘the plaintiff is a partner in the defendant’s firm, a Court cannot order inspection of the defendant’s 
docyments before the.determination of such an issue. In cases where the right to discovery in any 
form depends on the determination of any question or issue in dispute in the cause or matter or it is- 
-desirable that some issue or question of law or fact or mixed question of law and fact in dispute should 


be determined first, the question of discovery should be deferred till after the issue or question has 
been determined. - ` : eos À 


British India Steam Navigation Go. v. Secretary of State for India, (1910) LL.R. 38 Cal. 230, followed 
Case-law reviewed. ` a l g 


- Petition under section 11 5 of Act V of 1908 praying the High Court to revise the 


sorder of the Court of the Subordinate Judge (2nd Additional) of Madurai, dated. 
aand November, 1955 and made‘in I.A. No. 1731 of 1955 in O.S. No. 63 of 1954. 


T. Venkatadri and G. K. Raman, for Petitioners. ; 
M. Natesan, for Respondent. $ ane: va 
> The Court delivering the following p B ni ja : 
- Jupcment.—This Civil Revision: Petition arises out af the ordér of the learned 
‘Second Additional Subordinate Judge of Mathurai itan application made bythe 


‘plaintiff, under Order 11, rulé'18 (2) and section 151‘of the Civil -Procediire Code, 
‘ahd also rules 63-and 64 of the Civil Rules of'Practice. 2) 0t 07 Vou) ov is 


ft ng s 





The petition was filed by the,plaintiff for inspection of the documents and accounts 
filed by the respondent in Court before the trial of the suit began. The’suit in res= 
pect of which this application by the plaintiff was made was one for setting ‘aside 
‘the order of the Deputy Commissioner of the Hindu Religious and Charitable Endow- 
ments Board, and to declare that the plaint temple was a public temple’ The suit 
was opposed by the 4th defendant, among others, on the ground that: the!temple in 
‘question was a private temple. ‘After the written statement was filed by the defendants, 
including the 4th defendant, who is the petitioner in-this revision, a reply statement 
was also.filed by the plaintiff. In the written statement of the 4th defendant, the 
petitioner, it was pleaded inter alia that'the plaintiff was not a worshipper. of the suit 
.temple, that he was not connected in any manner with its affairs and had no right 
of worship in the temple and, therefore, was not entitled to maintain_the suit, or to 
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claim any relief... It was also contended that the plaintiff was.a resident of another 
village 9 miles away from the village where the suit temple‘was situated, and that 
the suit itself had been filed out of spite and malice due to bitter enmity between the 
plaintiff and the 4th defendant. ‘It was further pleaded by: the 4th defendant, that the 
suit was barred by section 103 of the Madras Act XIX of 1951, and was not maintain=. 
able in view of the prior decisions of the Hindu Religious and Charitable Endowments 
Board in O.S. No. 432 of 1950, declaring that ‘the suit „temple was a privatetemple. 
The 4th defendant also contended that the temple was never dedicated to the public 
and that the public did not worship there, and that it was intended for the members of 
the defendant’s family purely as a private temple. A further plea was that the tem- 
ple had been built as a private temple, and mentioned in the deed of partition in the 
family, dated 7th July, 1902, that the public did not contribute anything either in the 
shape of money or labour for the construction of the temple, and that on the othe, 
hand it was constructed with the funds of the family. It is not necessary to go into ay 
the very elaborate allegations and the pleas set up in the written statement of the 4th 
defendant, which runs upto 15 paragraphs covering about 11 -typed foolscap pages.” 


` After the reply statement was filed by the plaintiff, issues.were settled on 29th 
November, 1954. Two weeks time was given for filing of documents, and. 12th 
January, 1955, was appointed for the trial of.the suit, i : 


Era 


‘In the'meanwhile, the 4th defendant filed a petition supported by.an affidavit on: 
13th December, 1954, in which it was prayed that the Court may be pleased. to pass 
an order directing that the documents filed by the defendants in Court.with a list'may 
be kept in a box sealed with 'the seal of the Court in the, interests of justice. The 
affidavits in support of the said petition stated that the defendants. were producing 
their documents in the Court that day, and,among those documents, documents Nos. 

14 to 19 were account-books' maintained in respectiof the receipts, and ‘expenses relat- 
ing to the suit temple, maintained by the previous trustees, and those maintained 

by the kariasthan ‘of the 4th defendant during the period of his trusteeship of the suit 
temple.. It further stated that the accoutit-books were yery .material.documents,. . 
in support of the defendants case, and if perchance those are. damaged: and missed, ' 
the defendants-will be. greatly prejudiced in their defence. ‘The affidavit went on to 
say further, that the books were few in number; and in the interests of justicé, neces- 
sary safeguards have to be made to preserve them, and this could be done _by having. 
them sealed-with the seal of the Court and: kept in a box. ' This petition was accord- 
ingly ordered. Nearly a year‘after, that is,’ on 17th November, i955, the plaintiff filed 
an application, out of which this révision has arisen, under Order 17; rule 18 (2) and 
section 151 of the Civil Procedure ‘Code; arid ‘rules 63 and'64 of the, Civil Rules’ of 
Practice for permission to inspect the documents produced by the 4th defendant into 
Court, ies es ne NE i se 


ioci MARET ` wi 


The affidavit in support, of this application filed ‘by the plaintiff inter alia stated. 
that the 4th defendant had filed a list of documerits, among which they-had produced 
some account-books, that is, documents Nos. 14,15, 17, and 18, which must have,been 
in their possession and power, that they had filed the account-books relating. to the 
suit temple on which: they intended to rely, but thatthe plaintiff understood that 
they had been put in a sealed box and prayed that he must be given permission to 
inspect the accounts produced in Court ‘for purposes of cross-examination and to 
understand thé genuineness and purport of the same’. It further stated that to have 
an inspection, no reasonable objection could be raised by the respondents, and that the, 
plaintiffhad a right to have an inspection of the documents shown in the list produced 
by the respondents. The deponent further stated in the affidavit, that he had no 
knowledge till then, that the documents had been kept in a sealed box, and.that he 
came to know only on 16th November, 1955, the suit itself was posted to. the 25th 
instant, and therefore, desired that the inspection should be given of all the documents 
filed by the respondents, inclusive of. the account-books referred to above, before, 
the Sarishtadar or such-other officer as the Court may deem fit to order," | 
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- This petition was opposed by the 4th defendant, and his kariasthan filed a 
counter-affidavit contending inter alia that the application was unsustainable in law, 
and also on merits, that the mere. production of the documents by one party did not’ 
entitle the other, as a matter of right, to have an inspection of the same, that unless 
such a right was established, the other party could not inspect the documents; that ` 
the question whether the defendants had to rely on the documents produced, will 
certainly depend upon the evidence adduced by the plaintiff, and the proper time for , 
inspection, if such can be had, would be at the time when the trial commenced and 
evidence was recorded, that the plaintiff before establishing his case that the suit~ 
temple was a public temple, the onus of which lay heavily upon the plaintiff, cannot 
be allowed before leading evidence to have a roving inspection of the documents filed. 
by the defendants, and that the application was mala fide and, premature. ee 


The learned Second Additional Subordinate Judge of Mathurai, who heard the - 
petition, accepted the claim of the plaintiff, and directed him to have an inspection of 
the documents mentioned in his petition; before the chief ministerial officer of the. 
Court in the presence of the respondents’ advocate, if the latter chose to be present. 
Aggrieved by this order, the defendants have preferred this revision petition. 

It is not in controversy that the first and the foremost issue to be decided in the - 
suit is whether the suit temple is a public one. It is the claim of the plaintiff that it is a 
public temple, while the previous order of the Religious Endowments Board has held ° 
it to be a private temple. It is beyond question, therefore, that the onus to prove 
this issue was heavily upon the plaintiff. It is the contention of the learned counsel, 
Mr. Venkatadri, appearing on behalf of the petitioners, that the plaintiff will not be. 
entitled to have an inspection of the documents produced by the defendants until 
and unless the plaintiff adduced evidence to prove his claim, that the suit temple was a, 
public one, and until the point was determined by the Court. No doubt the applica- 
tion for inspection has been taken out undef. Order 11, rule 18 (2), but the real rule, . 
it is urged by the learned counsel for the petitioners, that governs the case is rule 20, 
and not rule 18 (2). Rule 20 is to the following effect : f 

“ Where the party from whom discovery of any kind or inspection is sought objects to the same - 
or any part thereof, the Court may, if satisfied that the right to the discovery or inspéction sought 
depends on the determination of any issue or question in dispute in the suit, or that for any other” 
reason it is desirable that any issue or question in dispute in the suit should be determined before 
deciding upon the right to the discovery or inspection, order that such issue or question be determined . 
first, and reserve the question as to the discovery or inspection ’. i LA 
It'is urged by the learned counsel tor the petitioners, that the 4th defendant having 
objected to the discovery or inspection of the documents tiled by him in Court, the 
Court ought to have held that the discovery or inspection depended on the determi- . 
nation of the issue; namely, whether the suit temple was a public one or a private 
one, and should have directed that that issue should be determined before any. right 
to discovery or inspection could be ordered. The question of discovery or inspection 
should have been reserved until such time as the question in dispute was determined 
by the Court. I am ofthe opinion, that there is force in the contention of the learned 
counsel for the petitioner and in my view, the mere fact that the documents had been - 
produced and filed in Court will not entitle the plaintiff as a matter of routine to ob-- 
tain discovery or-inspection of the same, when once objection has been taken by the: 
petitioners. The learned Judge has observed that the fact that the defendants had. 
produced the documents in support of their case and the affidavit filed in support of- 
the petition, make him think that the documents are relevant for the purpose of.the. 
suit. In my opinion, this cannot be a sufficient ground for ordering inspection. That : 
the documents are relevant for the purpose of the suit, cannot by itself, be a sufficient - 
reason to order a premature inspection or discovery before the suit is actually taken 
up for trial. 

P The learned Subordinate Judge has further proceeded to observe in his.order, that. 
if the inspection is not allowed before the trial, it would certainly put the plaintiff 
at some disadvantage and would perhaps protract the course of the trial. Therefore, . 
in such circumstances, he thought that it wasa fit case, where an inspection of the 
respondents’ documents should be allowed, as it would enable the petitioner to con-. 
duct the trial speedily and avoid unnecessary delay in the course of the trial. It is 
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difficult to agree with.the reasoning of the learned Subordinate Judge. .The learned 
Subordinate Judge has not considered the real objections taken by the 4th defendant», 
petitioner, to the claim of the plaintiff-respondent, for inspection of the documents. 
Nor has the Subordinate Judge taken into account the allegations contained in the 
affidavit filed by the plaintiff, in support of his claim for inspection of the documents 
in question. Except the allegation that the account-books relate to the suit temple; 
and that the defendants seek to rely upon the same, there is no allegation in the affida- 
vit of the plaintiff, in support of his petition for inspection that they are even relevant - 
for the purpose of the suit. The plaintiff merely states that he understands that the 
documents have been put in a sealed box, and that he must be given permission 
to inspect the accounts produced in Court, not because he seeks to rely on them, as 
material to his case, nor because those document would support his contention that 
the temple is a public one. On the other hand the express object in claiming inspec- 
tion has been stated to be for “ the purpose of cross-examination and to understand, 
the genuineness and purport of the same” and that the plaintiff has a right of inspection, 
because the documents have been filed and shown in the list filed by the respondent. 
Such an allegation could hardly be considered to-be a fit or proper ground for claie 
ming inspection of the documents filed by the petitioner, much less for ordering an 
inspection of the same in compliance with the demand of the plaintiff. The Sub- 
ordinate Judge has completely ignored the allegations referred to above in the 
affidavit filed in support of the petition by the plaintiff. He has simply been carried 
away by the general impression that simply because the documents have come into 
Court, from the custody of the defendants, the plaintiff will be entitled to a premature 
discovery or inspection, irrespective of the fact, whether the documents are material 
to the case of the plaintiff, or that the plaintiff was relying upon them, in support of 
his case, or that an inspection was necessary as the point that was to be proved by the 
plaintiff depended upon the documents produced by the defendants. It appears to 
me to be an unheard of ground to claim inspection when the plaintiff states that 
they are required for cross-examination and to understand the genuineness and 
„purport of the same. No defendant can be compelled to produce any document of: 
to give inspection ofthe same for the purpose of facilitating cross-examination, or for 
enabling the plaintiff to understand the genuineness or purport of the documents 
relied upon by the defendants for proving his case. It will lead to strange results if 
‘such grounds are to be accepted by Courts in ordering discovery or inspection, 
especially when these grounds are not the ones : contemplated under the rules; 
which enable Courts to direct discovery or inspection of documents. i 


The learned counsel for the respondent has, however, contended that no privi- 
lege has been claimed by the petitioner in his counter-affidavit in order to deny ins-. 
pection being. given to the plaintiff of the defendants’ documents. Though in terms a 
privilege has not been claimed, still the general tenor and purpose of the affidavit filed: 
at the time when the documents were produced in Court and also the one filed object- 
ing to the inspection being ordered is to the effect that the documents are relevant. 
to the case of the defendants, that he seeks to rely upon them, and that inspection 
could not be given before the plaintiff is called upon to establish his case, which is 
comprised in the first issue in the suit, namely, that the temple is a public temple. 


Wallace, J., in Ramachari v. Krishnamachari+, has discussed the principles govern-. 
ing the premature discovery or inspection by plaintiff of documents filed by the 
defendant in'a suit. In the course of the discussion the learned Judge has 
observed as follows :— . ` i 


“ I cannot assent to the proposition that when a party has produced in Court under Order 11, 
rule 14, documents in his possession but has urged that inspection should not be allowed before hearing 
his objection the Court has a right to ignore that protest and the other party has a legal right to inspect 
all documents relating to all issues and to all stages of the trial of the suit, i.e., that the mere production 
by one party gives an immediate and indefeasible right of inspection to the other.. I do not read. 
Order 11, rule 14, as justifying any such conclusion. As the Court was proceeding according to the 
usual practice in. the mofussil, to allow inspection in Court under Order 11, rule 14 and not under 
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tule 15, I hold it was bound to consider first defendant’s objections to inspection and especially bound 
to consider whether plaintiff was entitled to inspect all these documents at that stage of the case, viz., 
before trial had begun. As pointed out above, the first point to. be decided in the case is whether 
plaintiff is or was a partner in first defendant’s trade. Until that'is decided in plaintiff’s favour, ob- . 
viously plaintiff has no right whatever to be allowed to inspect the trade accounts, apart from those 
which bear on the question of partnership. The Court has no right to assume that plaintiff is a partner, 
and, if it must hold that he is not unless and until he proves that he is clearly, it is unjustified in law 
in allowing a stranger, merely on the allegation that he is a partner, permission to inspect all the trade 
accounts of first defendant. The conduct of business would be impossible under such conditions 
and the Court has clearly’ lent itself to a course which is wholly opposed’to public policy and it is 
therefore necessary for this-Court to interfere ”. - sous 


This authority has been referred to and relied upon by the learned counsel’ on both 
sides before me, and it has also been considered by the learned Subordinate Judge, 
before whom the petitioner, the 4th defendant, ‘cited the decision in support of his 
contention. In my view, the learned Subordinate Judge’ does not appear to have 
understood the real scope of the decision of Wallace, J., cited before him. Though 
this decision arose under Order tr, rule 14, the principles discussed in that decision 
would seem to apply with greater force to an application that is made under order 
11, rule 18, or under rule 20 thereof. This decision does not lend any support to the 
contention of the learned counsel for the respondent that simply because the docu- 
ments have been filed and are relevant to-the defendants’ case; inspection of the 


` same should be given to the plaintiff as a matter of routine.. The learned Judge, while 


considering the scope’ of the said decision, has observed. that he considered the scope 
and merit of the suit and was of the opinion that an inspection of the documents 
produced by the petitioner would be very helpful and necessary for the better and 
speedy conduct of the trial. But in-this observation, he. has not appreciated ‘the’ 
position that the plaintiff was asking for a discovery’ before the actual trial‘ “had 
begun. It isone thing to say that the’ inspection of, the ‘documents may be 


helpful and: necessary for the fair and speedy conduct of the trial by the Court, and 


it is quite another thing to say that the ‘petitioner should be giyen premature 
inspection: of the documents, in respect of which he does nòt make any allegation 
that they are relevant for his case, ` or that he depends upon them for proving ‘thé 
point, which he seeks to establish‘in the first instance. .° 3. t 7 eee 


iv p ` Å n 4 $ - ato ted \ 
The learned Subordinate Judge has also referred to a decision in Gobardhan Das v. 
Mt. Fai Devit. This.decision does not in my view apply to the facts that arise for* 
determination in the present case. In Gobardhan Das v.: Jai Devi, the question of the 

necessity for an affidavit by the applicant to satisfy the Court that the document was 

relevant to the case was discussed, and it was held that where the Court, was satis- 

fied as to the rélevancy of the document it was not necessary that there should be an 

affidavit, and that the want of an affidavit could not invalidate the order for produc+ 

tion for inspection under. Order 11, rule 18, of the Civil -Procedure-Code.’ The 

point, however, remains in the. present case, that there is ‘no: affidavit filed: by the 

plaintiff that the documents, in question, which were not filed -along with the written, 

‘statement had any relevancy to the’case. It further held that in case ofá documént 

mentioned in the plaint or written statement-or.affidavit of discovery, the relevancy is 

admitted while in the!other case.the relevancy has to be proved.. In this decision:nd 
question as to any objection by the party which produced the document arose for 

decision, by the Court, before an order for inspection. eo 3 : 


In British India Steam Navigation Co. v. Secretary of State for India®, a Bench of thë 
Calcutta High Court has held that there was no substance in the contention of the 
claimants that an order for discovery could not be made in a case under the Land: 
Acquisition Act, cot TA , . 

“ Section 53 makes the provisions of ‘the Civil Procedure’ Code, save in so far as they may be 
inconsistent with anything contained in the Act, applicable tq all proceedings before the Court of the 
Land Acquisition Judge ”.” K 5 : a t g = 
The Bench further observed: 
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“Tt is well settled that in cases where the right to discovery-in any form depends upon the deter- 
mination of any issue or question in dispute in the cause or matter, or it is desirable-that some issue of 
question. of law or fact or mixed question of Jaw and fact in dispute should: be determined first; the 
question of discovery may be reserved till after the issue or question has been determiged.” : 


This case has been relied upon by the learned counsel for the petitioner and reference 
has been made to the illustrations given by the learned Judges-in the said decision 
in applying the principle enunciated by them. I think the principles laid down in 
this case apply to the facts of the present case. i ‘ 


~  _In Ramachandrayya v. Buchayya1, Venkatasubba Rao J., has reviewed the English 
decisions, which ‘govern. the claim for premature discovery, and has observed as 
follows : ET oa S a 

“Tf two conditions are satisfied, discovery may precede particulars first where-the information 
required is necessarily within the opponent’s knowledge ; secondly the Court is satisfied that no un- 


fair attempt. to fish out a case is being. made. When thesé conditions are satisfied, discovery may 
precede particulars even where the object’ of the action is to reopen settled accounts.. . pa a 


In the case before me it cannot be said that these two conditions have been satisfied. 
On the other hand, the request of the plaintiff for inspection in:the light of the allega- 
tion in the affidavit filed in support of the petition appears to be‘only an unfair attempt 
to fish out a case by means of asking for inspection of the documents filed by the 
defendants. The learned counsel for the petitioner has invited my attention also ‘to 
Great Western Colliery Company v. Tucker®, Bewicke Y. Graham?,-: and Attorney-General v. 
North Metropolitan Tramways Company*, and also to` passages occurring in Seaton’s 
Judgments and Orders and Halsbury’s Laws of England. : It is unnecessary for me 
to deal with these citations at any length for the simple reason that most of these 
authorities have: already, been dealt with | in the cases already. relied upon by the 
learned counsel for the petitioner. Learned counsel for the petitioner has also invited 
my attention to a-decision in-Ramanatha Ayyar v. Board of Commissioners of H.R.E.5, to 
which I myself was a-party-in-support -of his contentién that it is not necessary that 
there shouldbe a‘ discovery of -documents'in order to establish that a temple is`a' 
public temple. -> yi a ES s Pa 

On behalf of the respondent, the learned counsel has referred to at great length 
to Daniel’s Chancery Practice, Vol. 1, 1934 Edition, and particularly to those passages 
that occur at pages 568, 605, 613, 615, 629, and 630. I do not think that any of these 
passages help the respondent in his present contention. They lay down the general 
proposition that production of documents could be ordered, if the documents are 
relied upon by the party asking for inspection; that they prove his case, and not that 
inspection could be ordered when actually an issue or point in dispute has to be 
first established by the party asking for such inspection. I do not think that in the 
view I have taken of the case, I need burden: this judgment with any elaborate re- 
ference to the several passages mentioned above... Suffice it for me to refer only to 
one passage occurring at page 630 to the following effect; 


p 2 DEAS = kà 

“ The result of the casés on this subject has been thus stated : If it be, with distinctness and posi- 
tiveness, stated in an answer that a document forms or supports the defendant’s title, and is intended 
to be, or may be used by him in evidence accordingly,-and does not~- contain anything impeaching' 
his defence, or forming or supporting the plaintiff’s title; or the plaintiff’s case, that document is, 1 

‘conceive, protected from production,: unless the Court sees, upon the answer itself, that the defendant. 

erroneously represents or misconceives its nature. E : ` E 


But where ‘it is consistent with the answer that the document may form the plaintiff’s title or- 
part of it, may contain matter supporting the plaintiff’s title or the plaintiff’s case, or may contain. 
matter impeaching the defence, then, I apprehend the document is’not protected nor, I apprehend,,. 
is it protected if the character-ascribed to it by the defendant is not averred by him with a rea- 
‘sonable and sufficient degree of positiveness and distinctness. It'would seem, however, that under the 
present practice. the circumstance, that the document may contain’ matter impeaching the defence: 
ds not regarded as material, at least'in ah ejectment action.” : : a : 


A further passage-occurring -at-page 63r may also be usefully referred to. ` 
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. _ -“ Under the practice of the Court of Chancery 4 mere statement in the answer, of a document 
which, the party was not bound to produce, or a mere referencé to a document relating exclusively 
to the.defendant’s title, did not entitle the applicant to its production.” - . m3 ` 
In this casethere is also no allegation in the affidavit that the documents praduced by 
the defendants relate to the common case of both the parties.’ On the other hand, 
the claim of the-defendant, as I uriderstand; is that they relate exclusively to his case, 
and not that they relate to the case of both the parties. Cases'no doubt have held 

. that if documénts produced by one-party relate to the case of both the parties then 
the party producing them cannot claim exemption „from inspection. Respon- 
dent’s counsel, has also invited my attention :to passages in/Halsbury’s Laws of 

-England, Vol. X, paragraph 454, 460, 461, 406 and 429 in support of his contention, 
that he was entitled to inspection of documents on the principles enunciated in the 
said paragraphs. I do not think that I can agree.with him.. In my view the general ' 
propositions laid down in those paragraphs are.unexceptionable and the conditions 
which have to be satisfied, while applying the principles enunciated therein, do ‘not 
obtain in the present case. as ss os ia Ge F 
Learned counsel has also reliéd upon Ahmedbhoy Hubbihoy. v. Vulleebhoy Cassum- 

bhoy1, and referred to me the passage occurring at page 577 in the said judgment. 

I do not think that that-passage is.of any assistarice to the learned counsel. On the 

other hand they seem to help. the case of the petitioner. eae ` - 


1. Parker v. Wells? also relied-upon'by the learned counsel for the respondent does 
` not apply to the facts of the present ‘case, and is not of any assistance to the respondent. 
The facts in Leith v.- Abbott’, are not ad idem to the facts in the present revision- 
before me. If anything the obsérvations contained in that'case‘help the point urged 
on behalf of the’ petitioners. a ani a A i > oe 


_ _ Learned counsel for the respondent has invited my attention to Whyte v. Ahrens* 
and Lanolin Fabrik v. Richardson, & Company Benno Jafe & Darmstaedter®, and. Harz 
Singh v. Ramchand®, ,in further support of his contention... I do not think that these 
authorities advance the case of the respondent arly further. They deal only with 
propositions of a general character, which do not directly arise in the present case 

-- Therefore, on a consideration of the facts and circumstaces that.arise in this. 
case, I am of the opinion that the order of the learned Subordinate Judge is one that 
is not sustainable, and it is accordingly set aside, and the revision petition is allowed. 
with costs. a : aeaea l 

“RLM. dg. © ——— ` . . ` -Petition allowed. 
` ÍN THE HIGH COURT OF JUDICATURE AT MADRAS, : 

. ©, (Special Original Jurisdiction.) > © °:  - 
PRESENT :—MR. Justice RaMACHANDRA Iyer. | E 
Shanmughà Oil Mill, Erode, by Partner, V. Varadappa Chettiar .. Petitioner*. 
The Coimbatore Market Committee, by Secretary and another .. Respondents. 

-Madras Commercial Crops Markets Act (XX of 1933), section 11 (1) as amended by Act XXXII of 1955— 
Power of market committee to levy a cess by way of sales-tax—Invalid as amounting to excessive delegation of legisla- 
tive power—Amending Act XXXII of 1955—If colourable piece of legislation— Whether offends Article 14. of the 
Constitution—Assessment—Illegal levy inseparable—Whole assessment bad—Market Committee—Is a local autho- 
rity as defined by section 3 (1'7) of the Madras General Clauses Act—Being a levy for a local fund by a lochl authority 
it cannot’ go into the Gonsolidated Fund under Article 266 of the Constitution—Cess and fee—Difference.. - 


_ : There was 2 maximum fee fixed in’ regard to'rate of levy under the rules before the 1955 atnend-. 
ment of the Madras Commercial Crops ‘Markets Act but under the amended section 11 (1) of the Act 
there was no maximum or minimum fixed: ‘There is no indication: in-the enactment by way"of gui~ 
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dance to the assessing authority. The existence of a mere' power to repeal would not be sufficient to 
say that the legislature has the control over the assessment. Section 11 (1) of.the Act no doubt. 
declares the liability and provides the:machinery but fixing the rate of tax,has been completely 
delegated ‘to the exectitive without laying down the principles or the basis. Uncontrolled power 1s. 
vested in the executive to fix such rate as it pleases. The provisions of the section amountell to excessive 


delegation of legislative power and are therefore invalid, ^ - 


The delegation of the legislative power should be a case of exercising an authority under the 
law and not one to make the law. ‘ Bee ae 


Where it will not be possible to dissociate the portion of the fee collected for the purpose of services. 
rendered with the portion which was outside the scope of the purposes, that is that could be achieved 
only by-collecting the tax tlie entire assessment is bad. ; oo 


In Kutti Koya v. State of Madras, (1954) 1 M.L.J. 117, it was held that the fee sought to be levied. 


under section 11 (1) of the Act-was really in the nature of a tax though mistakenly termed a fee. The 
amendment of section 11 by Act XX XIII of 1955, substituted the word ‘ cess by way of sales-tax ” 
in the place of the word ‘ fee’. Act XX XIII of 1955 has the effect of levying an additional sales-tax. 
in regard to commercial crops and Article 246 (3) read with Item 54 of List IT of the Seventh Schedule 
of the Constitution confers such a power on the State Legislature. This ‘cannot be. termed a. 
colourable legislation. f - : 


The market committee-under the Act is a local authority as defined in section 3 (17) of the Madras. 
General Clauses Act. The market committee fund being a fund to be expended only in connection 
with the purposes of the market would be a local fund. Article 277 of the Constitution saves alll 
taxes, duties, cesses or fees levied before the commencement of the Constitution by the State Legisla- 
ture. Both before and after the Constitution the Provincial or State Legislature had or has power to 
enact measures to enable a local authority to raise funds for their activities by taxation. By reason ‘of 
the fact that under the statute itself the funds collected have been allocated to the local authority 
it could not be deemed to be one received by the State and therefore such taxes need not and. 
could not go into the Consolidated Fund of the State under Article 266 of the Constitution, It cannot, 
therefore, be held that the levy under section 11 (1) of the Act would be invalid on that ground. 

The provisions of section i1 (1) do not offend the. equal protection of law guaranteed by 
Article, 14 of the Constitution. f 


According to its import the word ‘cess’isonlya taxandnota mere fee. , Itis, therefore, not 


hecessary for the purpose of levy of cess that’ there should be guid pro quo between the service actu- 
ally rendered and the amount of tax levied. « ‘ - . 


Case-law discussed. | | ; g3 ‘ 


Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of mandamus directing the 1st Respondent herein to forbear 
from enforcing its notice S. No. 610. dated 11th July, 1957, calling upon the peti- 
tioner to pay cess for the groundnuts purchased from 23rd November, 1955, to goth 
June, 1957, under section 11 (1) of the Madras Commercial Crops Markets Act, 
1933, Rule 28 (1) of the Madras Commercial Crops Market Rules, 1948 and, by-law 
23 of the Coimbatore Market Committee by-laws and grant costs of this petition. 


M. K. Nambiyar and K. K. Venugopal, for Petitioner. 
V. V.-Raghavan, for the 1st Respondent. 


. The Advocate-General (V. K.. Thiruvenkatachari) and The Additional-Govern- 
ment Pleader (K. Veerasami) on behalf of the 2nd Respondent. . F is 

The Court made ‘the following pee S - ae 

Orper.—This is a petition under Article’226 of the Constitution for the issue ofa 
writ of mandamus, directing the first respondent to forbear from enforcing its notice 
S. No. 610, dated 11th July, 1957, -calling upon thé petitioner to pay cess for the 
groundnuts purchased from 23rd November, 1955, tö goth June, 1957, under sec- 
tion 11 (1) of the Madras, Commercial Crops Markets ‘Act, 1933, Rule 28 (1) of 
the Madras Commercial Crops Markets Rules, 1948 and by-law 23 ‘of the Coim- 
batore Market Committee i) fo a a ee ee ees 
_ The petitioner is,a merchant. carrying:on, business at:Erode in the name of the 
Shanmugha Oil. Mill engaged,in. the purchase and sale ofgroundnuts.. He has taken 
a licence -for- dealing in-groundnuts~under-section-5-(1)-and-5~(3)-of-the Madras 
Commercial Crops Markets Act (Madras Act XX of 1933) which: Ishall referihere- 
after as the Act. The first respondent is the Goimbatore: Markèt Comimittee constifia - 
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ted under section 4-A of the Act. Coimbatore District is a notified area under the: 
Act in respect of groundnuts and certain other commercial crops, such as cotton, 
‘tobacco and turmeric. As the petitioner’s business place is situated wihin the notified 
area, the Market Committee of Coimbatore would be entitled to collect certain fees 
and cesses for which provision has been made under the Act, the Rules and the 
by-laws. Under section 11 (1) of the Act the petitioner would be bound to pay a 
cess, as provided for therein. On 11th July, 1957, the 1st Respondent issued a notice, 
calling upon the petitioner to render accounts for the purchase of groundnut between 
23rd November, 1955 and goth June, 1957 and to pay cess on the quantity purchased 
in accordance with the rates fixed by the Rules and Regulations aforesaid. The 
case for the petitioner is that the demand for the cess could not be held to be under 
authority of law, and that, therefore, a direction of this Court is necessary to prohibit 
the rst Respondent from levying or collecting the cess. ` : : 


.. The Act was passed on the 25th July, 1933, with a view to provide satisfactory 
conditions for the growers of commercial crops to sell their produce to the best 
advantage. It was intended to regulate buying and selling of commercial crops 
by providing suitable and regulated markets, eliminating the middlemen and re- 
ducing the scope of exploitation of the producers by financiers. The historical 
‘background and the purport of the legislation have been considered in Kutti Koya v. 
State of Madras, and in Arunachala Nadar v. The State of Madras?. Except in regard 
to one provision of the Act the legislation has been held to be valid. Under the. 
Act a machinery is set up for controlling and regulating the sale of commercial crops. 
‘The State Government is given power to notify an area in respect of commercial 
‘crops and constitute a Market Committee for that area. Provisions are -made for 
the constitution, supersession, etc, of the Market Committee. The State Govern- 
‘ment is empowered to make rules for working the Act and the Market Committee 
could make its own by-laws for regulation of trade. Establishment of a market for 
enabling the meeting of buyers and sellers and provision for its building, amenities 
are provided for. To facilitate the object of the enactment being fulfilled certain 
restrictions have been imposed on traders in the notified area. In view of the con- 
tentions raised in this petition, it is necessary to consider briefly the provisions of 
the Act in its original form as enacted in 1933 and the change effected by the 
Amending Act, XXXIII of 1955. 


Section 2 (1) (a) of the Act defines ‘ commercial crop ° to mean 


“cotton, groundnut or tobacco and includes any other crop or product notified by the State Gove- 
snment in the Fort St. George Gazette as a commercial crop for the purposes of the Act”. 
Section 3 enables the State Government by notification in the Official’ Gazette to 
declare their intention of exercising control over the purchase and sale of such com- 
mercial crops or crop and in such area as may bé specified in the notification. The 
notification would call for any objections or suggestions which-may be offered within 
a period to be specified in the notification. After the expiry of the period: specified 
in the notification under section 3 and after considering such objections and sugges- 
tions as may be received,-the State Government may declare the area specified in 
the notification or any portion thereof-to’ be notified area for the- purposes of the 
Act in respect of the commercial crop or crops specified in the notification. Sec- 
tion 4-A authorises the State Governent to ` establish a- Market Committee for 
every notified area and it is for the Market Committee to enforce the provisions of 
the Act and Rulesand by-laws insuch notified area. Itisalso theduty of the 
Market Committee to establish such number of markets and provide for such’ faci- 
lities as the State Government may from time to time direct for the purchase and 
sale ofthe commercial crop or crops concerned, Section {1 (1) authorised the 
Market Committee, subject to such rules as may be made in this behalf, to levy a 
fee on the notified commercial crop or crops bought and sold in the notified area 
at such rates as the State Government may determine, and till such rates are deter- 
mined the rates mentioned in the specified schedule to the Act are to be adopted, 
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Section 12 enacts that all moneys received by a Market Committee shall be paid 
into a fund to be called the ‘Market Committee Fund’ that all expenditure in- 
curred by the Market Committee under or for purposes of the Act shall be defrayed 
out of the said fund, and that any surplus remaining after such expenditure has been 
met shall be invested in such manner as may--be prescribed by rules. The other 
provisions in the section enable the Market Committee to pay the staff employed 
by the State Government for giving effect to the provisions of the Act. Section 13 
prescribes the purposes for which the Market Committee fund can be expended. 
They are (i) the acquisition of a site or sites for the market, (ii) the maintenance and 
improvement of the market (iii) the construction and repair of buildings which are 
necessary for the purposes of such market and for the health, convenience and safety 
of the persons using it, (iv) the provision and maintenance of standard weights and . 
measures, (v) the pay, pensions, leave allowances, gratuities, compassionate allowances 
and contribution towards leave, etc., for the employees, (vi) the expenses of and in- 
cidental to elections, etc. Section 18 confers on the State Government power to 
make Rules for carrying out all or any of the purposes of the Act. Section 18 ena- 
bles the Market Committee with the previous ‘sanction of the Director of Agricul- 
ture, Madras, and subject to any rules made by the State Government under section 
18, to make by-laws for the regulation of the business and the conditions of trading 
therein. In pursuance of the rule-making power, the State Government framed 
rules, styled as the Madras Commercial Crops Market Rules, 1948. Rule 28 relates 
to levy of fees. That rule prescribes the maximum fee that can be levied on com- 
mercial crops under section 11 (1) of the Act. The Coimbatore Market Committee 
have also framed by-laws for regulation and conduct of the business. Rule 23 
prescribes the actual fees that can be levied on all quanities of goods bought arid sold 
within the notified area. A oS 


~ The validity of the Act, Rules ‘and by-laws framed thereunder were the subject” 
matter of challenge in Kutti Koya v: State of Madras1, . This Court, by its judgment? 
upheld the validity of the Act except in regard to three matters. The learned Judges 
held that the provision in section 5 of the Act, which prescribed that a person could 
not sell within the notified area except under a licence and in accordance with the 
conditions therein granted to him by the Collector, was a valid -provision and, could 
not be held to be unreasonable restriction in carrying on the business of an individual. 
But they held that the provisions of section 5 (4) (a) which vested in the Collector 
an unlimited and uncontrolled power to grant or refuse to grant a licence, was in- 
valid though a regulation of trade by. the grant of licences to all who apply, pay the 
fee and obey. the conditions imposed.therein was valid. They struck down rule 36 
which required buyers and sellers to register their names with the Market Committée 
and execute agreements in such form as the committee ‘may prescribe as invalid in 
so far as it prohibited persons whose names had not been registered as buyers and 
sellers from carrying on the: business in the notified area. They also held that the 
provisions of the Act under sections. 11 and. 11-A‘and rule 26 (1) and (3) providing 
for the levy of fees on the notified commercial crops bought and sold in the notified 
area at such rates as it might determine, were not repugnant to Article 286. (2) of 
the Constitution, but that the amounts’collected were taxes and not mere licence 
fees, being in the naturé.of a sales tax: “The levy under rule 28 (3) and section ;11-A 
being for service rendered, it'was held to be valid. In so far as the decision upheld 
the validity of the enactment, an appeal was filed to the Supreme Court. The judg- 
ment of the Supreme Court was reported in Arunachala Nadar v. State of Madras?, 
where it was held that the impugned provisions of the Act constituted only reasonable 
restrictions on the citizens’ right to do business, and that therefore, they were, valid. 


. After the décision'in' Kuti Koya v. State of Madras}, the State Government passed 

Act XXXITI-of 1955 to’ amend the Act in‘certain particulars: I shall refer to the 

sections which are materjal for ‘the ‘purpose of the.presént case. Section 11 (1) was 
, repealed : ‘and. re-enacted" thus au ig ee re eee oan 
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..._ “ Notwithstanding anything contained in the Madras General Sales Tax Act, 1939 (Madras Act 
-IX of 1939) the Market Committee shall, subject to such rules as may be made in chs behalf, levy a 
«cess by way of sales-tax on any commercial crop bought and sold in the notified area at such rates as 
“the State Government may, by notification, determine. : i ka T ; 

ae Explanation For the purpose of this sub-setion all commercial crops leaving a-notified area 
‘shall, unless the contrary is proved, be presumed to-be bought and sold-within such area.” i 
-In the other sub-sections the word “‘ cess’ was substituted for the word ‘ fee’, 
Rule 18 (2) (vi) relates to the maximum annual fees. which may be levied by the’ 
Market- Committee in respect of licence granted under section 5. “The words * and 
‘on the commercial crop or crops bought and sold ‘in the notified area’ are omitted 
with the result a rule can be framed only in regard to fee which is leviable under 
section 5 and not'under section 11. Rule 28 which enables fixation of maximum 
fee on the commercial crop or crops still remains with the alteration of the term, 
“ fee? into ‘cess’. There is also similar alteration in rule g where the word ‘ fee? in 
‘Clause -(1) was converted into ‘cess’. It may, however, be noticed that under sec- 
tion 11 (1), as amended, the Market Committee is authorised to levy’ such fees by 
way of sales-tax at such rate as the State Government may determine. After the 
‘amendment of the Act in 1955, the Market Commitee also amended its by-law 23 
by substituing the word ‘ cess’ for-the word ‘fee’. It is, however, difficult to 
‘understand how this by-law ‘can be modified in the way in which it was done. 
Under section 11 (1) of the Act it is for the State government to fix the cess ‘by way 
of sales-tax. There is no power in the Market Committee to fix the fee under any 
by-law as it' could only adopt the fee prescribed by the Government, | i 


In pursuance of the authority vested under section 11 (1)-the Government issued 
a notification on 28th August, 1958, fixing the rates of levy of cess on goods bought 
and sold within the notified area. That notification could. not, ‘however, govern 
the present case as the demand was for a period anterior thereto, that is from 2 grd 
November, 1955, to goth June, 1957.. The demand was ‘purported to be made under 
rule 28 and by-law 23, in their unamended form. As I stated at the beginning the 
notice. of demand was on 11th July, 1957, sometime ‘prior ‘to the notification, by the 
‘Government fixing the rates: It will be seen that for that period there had been 
no determination ‘of the fee by the Government and no notification was made in 
regard to the same, a 2° : Big AE oe Rs 

The validity of the demand has been contested ‘on’ behalf of the petitioner. 
Mr. M. K. Nambiar, the learned counsel for the petitioner, urged substantially three 
contentions. (1) The amendment of section.11 (1) under which what was originally 
levied and sought to be collected as a fee. was made a tax,.was a colourable piece 
of legislation intended to‘ circumvent the decision of this Court: which declared the 
invalidity of the levy as a fee», (2) The levy under section 11 (1) would be invalid 
even as a tax as such a tax would not be included in the Consolidated Fund of.the 
State to which all taxes levied by its legislature should go under Article 266. ` (3) 
-The delegation of the power to fix the rate of tax to'‘the excecutive was illegal and . 
therefore the: entire provision was illegal; bed noe Soe > 

It was urged that Act XXXIII of 1955, was a piece of colourable legislation 
intended merely’ as‘ a ‘cloak or ‘guise ‘for’continuing the retention of the levy ofa fee 
when the fee was found to be not permissiblé ‘under the old Act. According to the 
argument the-Amending Act XXXIILof 1955 only introduced verbal change, and in 
€ssence the levy should be deemed to be fee, and, aś the levy of fee by way of tax 
or cess is unauthorised by the Constitution, section 11 (I), in its. present form, should 
be held to be void.’ 'The learned counsel also criticised the use of the legislative 
phrase, “-‘cess * by way of'sales-tax ” ás a thing unknown to legislative phraseology. 
I cannot, however, agree with this contention. No question.of-colourable legislation 
or of motive can at all arise in this cage. It is undisputed that there.is-pọwer in, the 
State: Legislature to levy a tax inthe shapé of sales-tax :on goods. -_ This legislation 
has the effect of levying an’ additional sales-tax.in regard to commercial crop: -or 
crops. The Legislature having the power and there being no’ question_of its. tress * 
passing on the legislative power of another State or the Union of India, no, question 
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v. The State of Orissat, Mukerjea, J., observed :— ie Eo 

“It may be made clear at the outset that the doctrine of colourable legislation: does not involve 
any question of bona fides or male fides on the part of the legislature. The whole ; doctrine resolves 
itself into the question of competency of a particular legislature to enact a particular law. If. the 
legislature is competent to pass a particular law, the motives which impelled it to act are really irrele- 
vant.‘ On the other hand, if the legislature lacks competency -the question of motive does not arisé 
at all, Whether’‘a Statute is constituitional or,not is thus always a question of power. A distinction, 
however, exists between a legislature which is legally omnipotent like the British Parliament the laws 
promulgated by which could not be challenged on the ground of incompetency, and a legislature which 
enjoys only a limited or a qualified jurisdiction. If the constitution of a State distributes the legisla- 
tive powers amongst different bodies, which have to act within their respective spheres marked out 
by specific legsilative entries, or if.there are limitations on the legislative authority in the shape of 
fundamental rights, questions do arise as to whether the legislature ina particular case has or has not, 
in respect to the subject-matter of the statute or in the method of enacting it, transgressed the limits 
of its constitutional powers. Such transgression may be patent, manifest or direct, but it may also 
be disguised, covert and indirect and it is to this latter class of cases that the expression “‘colourable 
legislation ”- has been applied in certain judicial pronouncements. The idea conveyed by the ex- 
pression is that although apparently-a legislature in passing a statute purported to act within the 
limits of its powers yet in substance and in ‘reality it transgressed these powers, the transgression 
being veiled by what appears, on proper examination, to be a mere pretence or disguise.” `- 

‘It cannot be said that in repealing the old section 11 (1) of the Act and reenacting 
it in its present form the State legislature has transgressed the limits of its enumera= 
ted powers. Article 246 (3) read with Item 54 of List IT in the Seventh Schedule 
to the Constitution: confers plenary powers to-the-State Legislature to.impose a tax 
on the sale of goods. Section 11 (1) which levies only a cess by way of sales-tax can- 
not be impugned as'a colourable legislation and’as such invalid. Secondly, it was 
held in Kutti Koya'‘v. ‘State of.’ Madras*, that thé fee sought to be levied was really 
in the nature of:tax, though mistakenly termed:as fee. Therefore, the’ intention 
of the legislature even originally was really to levy-a tax; as its object was to utilise 
the amounts collected, for construction of the market-and for allied purposes. The 
amendment has proceeded only: to effectuate the real inténtion of the original enact- 
ment by substituting in its place the word “‘ cess” by way of sales tax in the placé 
of “ fee ”.. This would only amount to carrying out of the original intention and 
not colourable device for collecting fee when such fee was not authorised. ‘The con- 
tention, that notwithstanding the amendments referred to above, section 11 (1) in 
its present form, continues to levy only -a fee, cannot therefore be ‘accepted. `- i 


- It was next contended that the words “ cess by way of salés tax ” were intended 
to camouflage what was really'a fee and would rather indicate that it was not levied 
as a sales. tax and that the levy being more than what was required for the services 
rendered by the Market Committee should be held to be invalid: The word “cess? 
has a definite legal’ connotation, indicating tax allocated to a particular thing, not 
forming part of the general fund. , ‘Instances may be found among Central Acts, 
Cotton Cess Act XIV of 1923, the Indian Lac Cess Act XXIV of 1930, Act XXX of 
1948, Agricultural Produce Cess Act XX VII of 1940 the Coffee Market Expansion 
Act VII of 1942,-Goconut Committee Act, Salt Cess Act LIX of 1953, The Central 
Tea Board Act and Tea Cess,Act. .All these.enactments authorise levy of a. céss. 
Amongst local Acts.mention may be made of the Madras Sugar Factories Control 
Act (Act XX of 1949) which authorises the State Government to levy-cess. Article 
277 of the Constitution refers to.“ cess? as a. special. category.of the taxes.: Act 
cording to its import, the word “ cess ” is only tax and:not a mere fee. . It is, there- 
fore, not necessary for-the purpose of levy of cess, there should be guid pro quo between: 
the service actually rendered and the amount of tax.levied,.as it-is not a fee- but : 
tax. 4 ; : 5 i 7 oi = 


The next contention of the learned’ counsel-for the petitioner was that the levy 
as a tax was invalid, -as admittedly it would not-be brought into thé State’s Consoli- 
dated Fund. : It may be noticedthat the’ cess-is levied for the- purposes mentioned 
in section. 13:0f the: Act.: Section 13-provides-that the Market 'Committee Fund shall, 
be: expended for-:the-purposes mentioned: therein: only. : Fhe tax was, therefore, 
intended-solely-for-the purpose of enabling~the Market” Committee, providing it' 
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-with a suitable building and for other expenses in connection therewith. A Market 
Committee, if, as I shall presently show, it is to be local authority, the tax levied for , 
‘its purposes ` would not augment the general revenues of the State. The tax 
collected being soley for the benefit of the local authority it is but appropriate that 
it should be termed a cess. It is, therefore, relevant to consider as to what a Market 
Committee is. Section 4-A. of the Act authorises the State Government to establish 
a Market.Committee for every notified area: The committee has the duty of en- 
forcing the provisions of the Act and the rules and by-laws made thereunder ‘in such 
notified area. The committee has also power to establish a number of markets 
and providing facilities therefor. - Section 6 (2) enacts that the District Agricultural 
. ‘Officer shall ex-officio be a member of the. Market Committee. Section 7 enacts that 
the Market Committee shall be a body corporate. Section 9 (3) enacts that the 
chairman, vice-chairman and evéry officer or servant of a Market Committee shall 
be deemed to be public servants within the meaning of section 21 of the Indian 
Penal Code. Licence under section 5 (1) is granted by the Collector. I have 
already stated the purposes for which the Market Committee has, been constituted. 
Thus a Market Committee is local authority for the purposes of the notified area 
charged with the duties prescribed under the Act. Section 3 (17) of the Madras 
General Clauses . Act defines local’ authority thus :— $ 


“ Local authority shall mean a municipal committee, district board, body of Port Commissioners 
or other authority legally entitled to, or entrusted by the Government with the control or management 
of municipal or-local fund ”, oh po è A . 

The Market Committee Fund being a fund-to be expended only in connection 
with the purposes of the market would be a local fund: In’ Paul Lid. v. The Wheat 
Commission1, it was held that the Wheat Commission constituted under the Wheat 
Act of 1932 (22 and 23 Geo. 5, C. 24) was a public authority. In Griffiths v. Smith?, 
it was held that the managers of non-provided public elementary school, a statutory 
body created by the Education Acts were public. authority within the protection 
of the Public Authorities Protection Act of 1893. - ‘A similar protection was also 
given to the officers of Minister,of War Transport under the Crown. Vide Western 
India Match Lid v. Lock®, It was held in that case that the Minister, by his officers, 
was exercising the powers conferred upon him for the benefit of the public, or for 
what he considered to be for the benefit of the public and so was exercising a public 
duty, although no member of the public could complain or take proceedings against 
him ifhe did not act äs he did. Similarly 'a Market Committee being an organi- 
sation for the purpose of regulating the trade of commercial crops so as to give bene- 
fit to the producers, will be one which will be exercising an authority entrusted to 
it as public duty, Its duty is Hot of a commercial nature, there being no profit 
motive. It is thus a local authority, restricted in its Operations to the notified area. 
The tax, levied under section 11 (1).and collected by such authority would.be of a 
local: nature like a‘ municipal tax“ `. 7” ¥ es a eine a 
: 1d-should be brought 
under the Consolidated Fund: Although to start with the various Presidencies: in 
India were independent of -each:other, the Regulating Act of- 1773 ‘made’ the 
Governor of Bengal as Governor-General and:the supreme head: of all the Provinces, 
The Charter Act.of 1853, gave legislative power to the Governor-General and de- 
prived the Local Governments. of:the power of independent legislation. After-the 
passing. of: the Indian:Councils.. Act,-the local legislatures ‘iad ‘gradually acquired 
power. ‘But the Government of India’s control over revenues and expenditure was 
derived from the Acts of 1853 and 1858, which treated the revenues of India‘as- 
one and applied them.to the purposes of the Government of India asa whole. This 
deriied to’ Provincial Governments.the right to use ‘revenues, which they raised, and 
they had to laok to the Central Government for expenses. But gradually that system 
was changed. , Later on, each Local Government ‚was. given a.fixed grant for the 
upkeep of definite services, and a-classification ‘of revenue heads! into Indian, and 


_ The question then arises whether such taxes are. valid and. 
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Provincial was made. Section 80-A of the Government -of India Act, 1919, 
invested the Local Legislature of a Province with power to make laws for the peace 
and good government of its territories. Section 80-A (3) enacted that the Local 
Legislature of any Province might not, without the previous sanction of the Gover- 
nor-General, make any law imposing any new tax unless the tax isa tax scheduled 
as exempted from this provision by Rules made thereunder. Section 45-A of the 
Act enabled provision being made by Rules under the Act for the classification of 
subjects in relation to the function of Government, as Central and Provincial sub- 
jects, for the purpose of distinguishing the functions of Local Governments and Locat 
_ Legislatures from the functions of the Governor-General in Council and the Indian 
Legislature and for the devolution of.authority in respect of provincial subjects to 
Local Governments. Rules were framed under section 45 (1) of the Government 
of India Act, 1919. These were called the Devolution Rules. Subjects were classi- 
fied as Cehtral and Provincial, and Provincial Legislatures were given powers to 
legislate on provincial subjects without over-riding the power of Imperial Legislature 
to legislate on all subjects for all Provinces. Under that system, distribution of 
legislative power was ‘only.a matter of administrative convenience. The 
Provincial Legislatures were able to enact laws under the Devolution Rules for taxa- 
tion in regard to certain specified matters, one of them being for the benefit of the 
local authorities. . Section 143 (2) of the Government of India Act, 1935, recognised 
this power in the Provinces. It stated :— ; 

“ Any taxes, duties, cesses or fees which, immediately before the commencement of Part III 
of this Act, were being lawfully levied by any Provincial Government, Municipality or other local 
authority or body for the purposes of the Province, Municipality, District or other Local area under a 
law in force on the first day of January, Nineteen Hundred and- Thirty-five, may, notwithstanding 
that those taxes, duties, cesses or fees are mentioned in the Federal list, continue to be Jevied: and to ~ 
be applied to the same purposes until provision to the contrary is made by the Federal Legislature.” 


Article 277 of the Constitution saves all taxes, duties, and cesses or fees of the 
kind mentioned above till provisions to the contrary is made by the Parliament by 
law. It follows, therefore, that the taxation for the purposes of a local authority 
could be made by the Provincial Legislatures under the Government of India Act, 
1919, and that right was preserved by the Government of India Act, 1935, and the. 
Constitution. Under the Constitution the levy of taxes for the benefit of local 
authority is within the competence of State Legislature. Artile 246 (3) specifically 
vests the State Legislature with exclusive power to make laws for such State or any 
part. thereof with respect to any of the matters enumerated in List II in the Seventh 
Schedule. Thus both before and after the Constitution, the Provincial or State 
Legislature had or has power to enact measures to enable a local authority to raise 
funds for their activities by taxation. In Dow v. Black1, a question arose.as to 
whether the Provincial Legislature of Newbrunswick had power to make law so as to 
impose taxes in connection with the construction of railway line in the State. Under 
Article 2 of section 92 of the British North America Act, 1867, the Provincial Legis- 
lature was enabled to impose direct taxation for a local purpose upon a particular 
locality within the Province. It was held.by the Privy Council that the Act in ques- 
tion related to “a matter of a merely local or private’purpose in the province” and 
it did not relate to the railway, or any local work within the excepted subjects men- 
tioned in Article Io. - a. - ie a 


The levy of taxes' under section 10 for the purposes mentioned in section 14 
of the Act would, therefore, be a local tax within ‘the competence of the State Legis- 
lature. Being a local tax, it will-not form part of the Consolidated Fund envisaged 
in Article 266° of the Constitution. That article’ only: prescribes that all public 
moneys received by or on behalf of the Government‘of India or the Government 
of a State shall be credited to the public account of India or the public account of 
the State. By reason of the fact that under the Statute. itself the funds collected have. 
been allocated to the local’ authority; it could not be deemed to be one received’ by 
the State and that thérefore, such taxes-need not and: indeed could-not go into’ the: 
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‘Consolidated Fund of the State under Article 262 of the Constitution.. It.cannot 
therefore be held that the levy under section 11 (1) of the Act would be invalid on 
that ground. i AN 


Mr. Nambiar next contended that the. provisions of amended. section: r1- (1). 

amounted to excessive delegation of legislative powers to the State. Government; 
and‘that therefore it should be struck down as.invalid. Section 11 (1) imposes a 
‘tax and such a tax is levied for the benefit of a local authority. A power to tax is 
“exclusively legislative one. But it is not uncommon to find such power being 
vested in Municipalities and Local Boards, etc., which are also representative insti-. 
tutions. But the power to tax in those cases cannot be justified for the-reason that 
they are representative institutions but depend on the conferment of the samé by 
the appropriate legislature. To take an example the power to tax by a Municipality 
in the Madras State is derived from an Act of a legislature namely, the Madras Dis- 
trict Municipalities Act. Under Article 265 of the Constitution a tax can Be imposed 
‘by the authority of the law, that is, by an express legislative provision. Under the 
‘Constitution power to legislate is vested only in the Union.and State Legislatures. 
Vide Article 246. There`could therefore be no power to levy a tax either in the 
executive government or local authority except perhaps under a valid delegation 
by the appropriate legislature.. It is therefore necessary ‘to ascertain as to how far 
a legislature can delegate: its own function’ to other authorities. ` 


In England, there are no constitutional restrictions, as Parliament is supreme 
-In matters other than. taxation the Crown had certain prerogatives. A delegation 
by the appropriate authority would appear to have no constitutional invalidity. 
But from the 18th century the.powers of the State were shared between the King, 
- Parliament and the Courts, The Donoughmore Committee stated that it was not 
‘so much the theory of separation of powers but the’ fact that officials and bodies had’ 
‘a large measure of autonomy that enabled them to develop under the exigencies 
of the duties entrusted to’ them. - (Report of che Committee on Member’s Powers, 
page 9). In Rv. Burah!, it was stated : ae: 

“ legislation conditional on the use, of particular powers on the exercise of a limited discretion 
‘entrusted by the legislature to persons in whom Jit places confidence is no uncommon thing and in 
‘many circumstances may be highly convenient ”. i ` a 
The necessity for such. delegation was held to be (1) that the Parliament: had 
‘no time for discussion of details or no ability to decide technical details and (2) there 
-thay be necessity for speedy action.as in cases ofemergency. The safeguards adopted 
in England against -abuse of delegated powers has been laid down in Craies on. 
Statute Law at page 271: n | ae oa 


> 


. ‘| “The safeguards against abuse of delegated ‘powers lie in the following : (i) the delegation ' 
zmust be to some trustworth authority, e.g., a public department, (ii) the limits of the delegated powers 
zshould be strictly defined by the statute, (iii) if the interests of any particular section of the community 
-are likely to be affected it should be consulted by the Celegated authority before the regulations are 

made; (iv) publicity. This is extremely important anc Judges have from time to time pointed out’ 
the difficulty of discovering the relevant rules and regulations affecting any particular line of ‘conduct 
-or branch of industry. (v) There should be machinery provided for revoking or amending the delegated 
legislation, Cf. the Interpretation Act, 1889, section 32 (3). “The provisions for laying .the rules 
before Parliament afford, or should, afford, a valuable.safeguard.” : ' . we 


But under the American law where, as in India, legislative power is vested ‘exclu-' 
sively in the legislature, and there is a separation of powers, between the legislature, 
judiciary and the executive, the propriety of a delegation is a constitutional issue., 
The general.rule is that the legislature cannot surrender, or abdicate its powers. A. 
power not legislative. in character could be delegated. The legislature can also- 
-delegate .to: the executive or other bodies the authority to promulgate. rules and re- 
Sulations.. But before doing so; they should declare the policy of the law and fix 
the legal principles, that is, a policy and a standard should be laid down., It should. 
be: a case of exercising an authority under. the. law not one to.make the law. .. In, 
` Statutory, Construction: by: Crawford, at page 26, it is observed :— ° pea ge 
— ee 
1. (1878) 8 A.C. 889 at 906. : 
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- “So far, however, as the delegation of any power to an executive official. or administrative board 
is concerened, the’legislature must declare the policy of law’ and’ fix'the legal principles -which are to 
control in given cases, and must’ provide a standard to guide’ the official or the board.empowered to 
execute the Jaw. - The.standard must not be too indefinite or general. It may be'laid down in broad 
general terms. It is.sufficient if the legislature will lay-down “an ‘intelligible principle” to guide the 
executive or administrative official, or goes “ as far as was reasonably practicable under the circum- 

stances existing ”, or if the rule laid down was “reasonable and in the interest of the public interest.” 

From these typical criterions, it is apparent that the Courts exercise considerable liberality towards 
upholding legislative delegations, if a standard is established. Such’ delegations are not subject to 

the objection that legislative power has been unlawfully delegated. The filling in of mere matters 

of detail within the policy of, and according to the legal principles and standards established by the 

legislature, is essentially ministerial rather than legislative in character, even if considerable discretion 

is conferred upon the delegated authority. In fact, the method and manner of enforcing a law must 
be left to the reasonable discretion of administrative officers, under legislative standards. It should 

be noted, however, that the standard established in criminal statutes must be more exacting and 

precise, if the statute is to avoid being fatally defective for vagueness and uncertainty, since criminal’ 
statutes are strictly construed by the Courts.”. 


Mr. Nambiar contended that in enacting section 11 (1) the legislature com- 
pletely abdicated its functions, as it did not determine or lay down any policy to 
be followed by the State Government in determining the tax payable by the traders 
to the Market Committee. -.In support of his contention, the learned counsel has 
referred to Panama Refining Co v. Ryan’, At page 459 it was held that the question 

_ whether such a delegation of legislative power was ‘permitted by the Constitution 
was not answered by the argument that it should be assumed that the President 
had acted, and would act, for what he believed to be the public good, and that the 
point was not one of motives but of constitutional authority. At page 459, Chief 
Justice Hughes observed :— ` i 3 : 


_ “The Congress manifestly is not permitted to abdicate, or tó transfer to others, the essential legis- 
lative functions with which it is thus vested. Undoubtedly, legislation must often be adapted to com- 
plex conditions involving a host of details with which the national legislature cannot deal directly. 
The Constitution has never been regarded as denying to the Congress the necessary resources of flexibi- 
lity and practicality, which will enable it to perform its function in laying down policies and establish- 
ing standards, while leaving to selected instrumentalities the making of subordinate rules within 
prescribed limits and the determination of facts to which the policy as declared by the legislature is 
to apply. Without capacity to give authorisations of that sort we should have the anomaly of a legis- 
lative power which in many circumstances calling for its exertion would be but a futility. But the 
constant recognition of the necessity and validity of such provisions, and the wide range of adminis- 
tative authority which has been developed by means of them, cannot be allowed to obscure the 
limitations of the authority to delegate, if our constitutional systern is to be maintainéd.” à 


This principle has been fully considered in Re The Delhi Laws Act?, where-majority 
of the Supreme Court Judges held that it was competent for the legislature to 
delegate to other authorities power to frame rules for carrying out the purposes of 
the law made by it. ;At page 792 Kania, C.J.,; observed :— M 
. “It was contended by the learned Attorney-General that under the power of delegation the legis- 
lative body cannot abdicate or efface itself...... The true -test in respect of “abdication” or 
“effacement ” appears to be whether in conferring the power to delegate the. legislature, in -the 
words used to confer .the power retained this control. Does the decision of the delegate, derive sanction 
from the act of the delegate or has it got the sanction from what the legislature has enacted and decided ? 
Every power given to a delegate can be normally called back. There can hardly be‘a case where this 
cannot be done because the legislative body which confers power on-the delegate- has’ -always the 
power to revoke that authority and it appears difficult to visualize a situation in which such power 
can be irrevocably. lost......In my opinion, therefore, the question whether there is -“‘ abdication ” 
and “ effacement” or not has to:be decided on the meaning of the words used-in the instrument by 
which the power is conferred'on the authority. Abdication according to the Oxford Dictionary, means 
abandonment, either formal or virtual of sovereignty. Abdication by a legislative body need not 
necessarily amount to a complete effacement of it. Abdication may‘be partial or complete. When 
in respect of a subject in the Legislative List the Legislature says that it shall not legislate on that subject 
but would leave it to somebody else to legislate on it, why does‘it not’-amount to abdication or efface- 
ment? If full powers to do anything and everything which the legislature can do are-conferred on the 
subordinate authority, although the legislature has power to control the action of the subordinate 
authority, by recalling such power or repealing the Acts passed by’ the subordinate authority, the 
power conferred by the’ instrument, :in' my opinion,. amounts to an.abdication or effacement of the 
legislature conferring. such power”, ~ --  - -= wore ee o n e o 
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In Hampton JR. & Co. v. United States}, Taft, C.J., held that if Congress shall 
lay down by legislative act an intelligent principle to which the person or body. 
authorized to fix the rate of customs duties on imported merchandise is directed to 
conform, such legislative action is not a forbidden delegation of legislative power. 
Referring to the division of the Government’s power into three branches, namely: 
Legislative, Executive and Judicial, the learned Chief Justice observed that it was not 
to say that the three branches were not co-ordinate parts of one Government, that 
each in the field of its duties might not invoke the action of the two other branches 
in so far as the action invoked should: not be an assumption of the constitutional 
field of action of another branch, and that the Congress had found it frequently neces- 
sary to.use officers of the executive branch within defined limits, to secure the exact 
effect intended by its acts of legislation, by vesting discretion in such officers to make 
public regulations interpreting a statute and directing the details of its execution, 
even to the extent of providing for penalizing a breach of such regulation. The 
learned Judge approved of the statement of Judge Ranney in the following words : 


“The true distinction, therefore, is between the delegation of power to make the law, which neces- 
sarily involves’ a discretion as to what it shall be, and conferring an authority or discretion as to its 
execution,.to be exercised under and in purusance of the law. The first cannot be done: to the 
latter no valid objection can be made”. |. Lo i a $ 


In Rajnarain Singh v. The Chairman, Patna Administration Committee, Patna?, the 
decision in The Delhi Laws case’, was considered. It was held in that case that a 
valid delegation could go to the extent of authorising an executive -authority to 
modify the-law made but not in any essential feature. Such a modification could 
not include a change of policy, as essentially the legislative function consisted in the 
determination of legislative policy and its formation as binding rule of conduct. 
-In the recent case D. S. Garewal v. The State of Punjab‘, the Supreme Court again 
-considered the question of propriety of delegatiom of legislative power. In that 
‘case disciplinary proceedings were started against the appellant who was a member 
of the Indian Police Service under Rule 5 of the All India Services (Discipline and 
Appeal) Rules, 1955; framed under section 3 of the Act. The propriety of the 
-proceedings initiated against him was the subject-matter of an application ‚under 
Article 226 ofthe Constitution. It was contended that Article 312 laid down a man- 
‘date on Parliament to make the law itself regulating the recruitment, and the con- 
ditions of service of All India Services, and therefore, it was, not open to Parliament 
to delegate any part of the work relating to such regulation to the Central Govern- 
ment for framing Rules for the purposes. Section 4 of the All India Services Rules 
enacts :— i J l . 

“ All Rules in force immediately before the commencement of this Act and applicable to an 
All India Service shall continue to be in force and shall be deemed to-be Rules made under this Act.” 


‘The Supreme Court held, that it was in effect a statutory provision adopting 
‘all the Rules which were in force at the commencement of the Act, governing the 
recruitment and the conditions of service of the two All India Services.and that it 
was valid. A reference was made, to the following observations of .Mukherjea, J., 
(as he then.was) in Re The Delhi Laws Act?, at page 982... 


` i ‘ Cate Re fe low ° 

“The essential legislative function consists in the determination .or choosing of the legislative 
poilicy and of formally enacting that policy into a binding rule of conduct.’ Itis opén to the legislature 
to formulate the policy as broadly and with as little or as much details as‘it thinks. proper and it may 
delegate the rest of the legislative work to a subordinateauthority who will work out the details within 
whe framework of that policy. So long as a policy is laid down and a standard established .by statute 
no.constitutional delegation of legislative power is involved.in leaving’ to selected instrumentalities. 
-the making of subordinate rules within prescribed limits.and the determination of facts to which the 
legislation is to apply ?’. : : te Nt ye ; Á 


_ .In Syed Mad. Cox. State of Madras*, the question as to how far the legislature was 
competent to delegatė its: powers to other ‘bodies was considered in detail. Im that 
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case it was held that what the legislature had done was merely to authorise the rule- 
making authorities to carry out the policies enunciated in the statute and to fill up 
the details. The rules themselves were to come into operation only:after they were 
approved by a resolution of the House. Far from effecting self-effacement, the 
legislature, had retained complete control over the legislation. This decision was 
approved by the Supreme Court in Syed Muhamed v. State of Andhra. . In Gopalan v. 
State of Madras*, it was held that it was open to the Legislature to delegate its powers 
to the subordinate authorities, but.in that case the assessment was placed before the: 
legislature annually under Article 203 of the Constitution and was subject to its 
control and was therefore held to-be a valid delegation. The learned Advocate-. 
General relied upon a recent decision of the Supreme Court in Pandit Banarsi Das 
Bhanot v. State-of Madhya Pradesh’. . In that case the power conferred on the State 
Government by section 6 (2) of the C. P. and Berar Sales Tax Act, 1947, to amend. 
the schedule relating to exemption was held to be in consonance with the accepted. 
legislative practice relating to the topic and was not unconstitutional. At page 435 
it is observed as follows :— : : 
“On these observations, the point for determination is whether the impugned notification relate | 
to what may be’said to be-an essential feature of the law, and whether it involves any change of policy 
© Now, the authorities are clear that it is not unconstitutional for the legislature to leave it to the execu- 
tive to determine details relating to the working of.taxation laws, such as the selection of persons on. 
whom the tax is to be laid, the rates at which it is to be charged in respect of different classes of 
goods, and the like”’.. : - i . . 7 
It may be seen that in the instant case before the amendment by Act XXXIII 
of 1955, there was maximum fee fixed in regard to rate of levy under the Rules, but 
under the amended. section 11 (1) there was no maximum. or minimum fixed. 
There is no indication.in the enactment by way of guidance to the assessing authority. 
Being a local tax which will not come under the Consolidated Fund, the legislature 
would have no voice to questién its propriety. There is thus no power to control 
the assessment that may be levied by the executive government by the authority 
granted to it under ‘section ro. I have referred to the authorities which establish 
that the existence of a mere power to repeal would not be sufficient to say that the 
legislature has control over the assessment. It has been held that a taxing provision 
has essentially 3 features’ (1) a declaration of liability, (2) assessment or quantifi- 
cation and (3) machinery for collection. Section 11 (1), no doubt, declares a 
liability and provides the: machinery. -But the rate of tax which is an essential 
part of the declaration and assessment has been completely delegated to the exe- 
cutive government-with no principles or basis laid down. Uncontrolled power is 
vested in the cxecutive to fix such rate as it pleases. In the absence of a legislative 
provision regarding any policy or limits of assessment for the guidance of the . 
assessing authority, it must be held that the provisions‘of the section amount to 
excessive delegation of legislative power, and, therefore, invalid. 


The learned Advocate-General contended that prior to passing of Act XX XIII 
of 1955, there had been assessment and levies by the various Market Committees 
and the législature should be deemed to have been aware of such levies, and when, 
therefore, they entrusted the power of assessment to the executive government, 
they should be deemed to have been satisfied with the propriety of such assessment. 
Reference was made to section 10 of the Amended Act which validated all fees levied 
and collected, as affording an indication that the legislature has applied its mind 
to the levy and approved of the same. I cannot, however, accept this contention. - 
Section 11 (1) does not purport to limit the power-of the executive government to 
levy cess by way of sales tax at the rates already fixed or to any particular amount but 
instead it gives uncontrolled powers in the matter of fixation ofrate of tax. That is 
illegal. a . 
` ` The learned advocate for the petitioner-then contended that the demand was. 
invalid for the reason that the notification fixing the rate of tax under section 11 (1) 
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was made only on 11th July, 1957 and as liability to pay the tax does not-arise till 
the rates were fixed, the Market Committee would have. no‘right to levy a tax.or 
fee for any-anterior period. Section 11 -(1) does not have any retrospective effect. 
The demand for ‘the anterior period however is sought to be justified under the 
provisions of section 10 of ‘the Amending Act XXXIII of 1955, That provision 
“rto. (1) Notwithstanding anything contained in any law or in any judgment, decree ‘or 
order of any Court, all fees levied and collected or purporting to have been levied and collected by 
Market Cominittees under section 11 of the principal Act before it was amended by this Act shall be 
deemed always to have been levied under the principal Act as amended by this Act as if this Act was 
in force at all relevant times. ` =. o i 
(2) No suit or other „proceeding shall be maintained or continued in any Court for the 
refund of any fee so paid ; and no Court shall enforce any decree or order directing the refund of 
' any fee so paid ”. a - f i 
That section would only apply to the case where a fee had been levied and collected 
and not to a case like the present one where the Market Committee is only seeking to 
enforce a liability. I am of opinion that the provisions of section 10 cannot apply for 
- another’ reason as well. Section ro says that the levy made and collected shall be 
deemed always to have been levied under the principal Act as amended by the Amend- 
ing Act as if latter had been in force at all relevant times. That could only mean that 
the levy was made by the éxecutive government as envisaged in section 11 (1) of the 
Act and not that fee levied and collected as if it were determined by or approved by 
the legislature, that is to say, the levy had been made by the executive government as 
if it acted under section 11 (1). : I have already held that determination of the tax 
by the executive government under section 11 (1) was invalid, the power not having 
been validly delegated by the legislature. It, therefore, -follows that section 10 could 
not validate the collection of fees made before the Amending Act. ve 


. The learned Advocate-General then contended that although the decision in 
Kutti Koya v. State of Madras, held that the licence fee for the purpose of section 13 
was invalid as in reality it was only a tax, the decision did not consider the propriety 
of the levy as a licence fee, whether it bore a legitimate relationship to the services ren- 
dered by the Committee. In support’ of his-contention, the learned Advocate- 
General placed before me a statement of the receipts of the Coimbatore Market Com- 
mittee from 1952 to 1956, demonstrating that the receipts were just sufficient to cover 
the expenses incurred. But this contention could not be accepted, because under-sec= 
tion 11, as it originally stood, levy was made for various purposes and not merely in 
connection with the services rendered by the Market Committee. Having regard. to 
the purposes mentioned in section 13, it should be held that what was levied was a tax 

- though Called a fee. The provisions of the old section 11 (1) having been found to be 
invalid, the levy thereunder could not be justified as licence fee. Further, in view of 
the fact that section 13 confers benefits which could be secured by raising a tax as 
well as fee, it will be difficult in such a case to apportion between that which could 
validly represent licence fee and that which could be considered as a tax. In 
M]|s. Ram Narain Sons Lid. v. Asst. Commissioner af Sales Tax and others®, the Supreme 
Court held that where an assessment consisted of a single undivided sum in respect 
of the totality of the property treated as assessable, the ‘wrongful inclusion in it of 
certain items of property which by virtue of a provision'of law were expressly exemp= 
ted from taxation, rendered the assessment invalid in toto. ‘In the present case it 
will not.be possible to disassociate the portion of the fee collected for the purpose of 
services rendered with the portion which was outside those purposes, that is, those 
that could be achieved only by collecting a tax. It; therefore, -follows that the 
entiie-assessment is bad. oe ote Ee E 
, The learned advocate for the petitioner next contended that section 11 (1) 
should be held to, be invalid, as it would be hit by Article 14 of the Constitution.” , It is 
urged that the provisions of section 11 are not general in‘their scope and are nog 
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applicable to all-dealers within the State, but that only a few districts ate picked out 
by the State Government. ‘It is further ‘contended that while’ under the Madras. 
General Sales Tax Act a dealer has right of appeal to the departniental authority 
and to an independent Tribunal with a power of revision by the High Court, there is. 
no such right-in a case of levy under section. TI (1):ofthe Act. Jam satisfied that 


there is no substance in this contention. “The object of the Act is to give protection to. 


the’ producers of commercial crops and the Government could validly apply that 
Act, to begin with, to, the selected areas. It'cannot be said that there is infringement 
of Article 14 of the Constitution. Marketing legislation of this type is for the welfare 
of the general public. As regards the procedural right, it is enough to point out that 
itis not an uncommon feature in enactments dealing with local bodies not to provide a. 
right of appeal. In such a case the assessee has got right of resort to the civil Court 
if the assessing authority exceeded its jurisdiction. The levy of cess could also be 
challenged ‘if prosecution is initiated to enforce it- in a criminal Court. There is, 
therefore, no substance in the contention. that the provisions of the Act offend: the 
equal protection of law guaranteed by Article 14 of the Constitution. 


In the result, I am of opinion that the Market Committee cannot properly call 
upon the petitioner to pay the cess.for groundnut purchased from 23rd November, 
1955 to goth June, 1957, under section 11 (1) of the Madras Commercial Crops 
Markets Act, as section 11 (1) is invalid, -A writ will issue. No order as to costs. 


ae eee a ere i Sie d Petition allowed. 
IN THE HIGH COURT OF JUDICATURE’AT MADRAS. 


(Appellate Jurisdiction.) 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice, AND, Mr. oe RAMA- 
CHANDRA IYER. l i oR a aie ae 
M/s. India Coffee and Tea _ Distributing Company, Ltd., et See 

Madras ~ be hgn bu oe» Appellants.* `- 


, 


The State of Madras by Collector of Madras. ~ ©.. Respondents. 

- Madras General Sales Tax Act (IX of 1939), sections 2-(i), 5 (0) and 14-A—Scope—Sale of agricultural 
produce {tea and rubber)—Non-resident principal—tf entitled to exemption from assessment—Section 5 (2)— 
‘Delivery outside the State —Actual deliverp—What constitutes. : 


It is clear from the provisions of section 14-A of the Madras General Sales-Tax Act that it is really: 
the non-resident principal that is assessed to the tax and the agent is deemed to be a dealer in 
respect of his business as a convenient representative for assessment, levy and collection of the tax. 
The assessment is with reference to the sales on the principal’s account and the-rdtés,.of tax are those 
applicable to him., The agent is given a statutory. right to retain out of moni ~Gf.the principal in 
his hands a sum equal to the tax assessed or paid. Under section 14-A (ii) the agent'is’made liable 
to pay the tax irrespéctive of the fact whether the amount of turnover of the business was less than the 
minimum specified in section 3 (3) ornot. in case the turnover happens to be léss than the minimum 
specified in section g (3) the principal is given a right to obtain a refund under section 14-A (iv). 
The reason for the rule excluding the provisions of exemption under section 3 (3) while assessing 
the agent appears to be that it might happen that the non-resident principal would be employing 
more, than one agent and if the agents were allowed to take advantage of the provision as to minimum 
turnover in section 3 (3) the principal would be able to evade taxation by eritrusting his sales to several 
agents each to the limit of a minimum ‘turnover. The assessment and the levy of tax being thus on 
the principal it-is clear on principle he should be enabled to obtain all the.exemptions that he would 
be entitled to obtain had he been resident in the State. 7, eee oC wig 4 AE 

. Section 14-A (ii) deals only ‘with the.case of assessment- of agent without regard to the minimum 
turnover provided for in,section 3 (3) „and section 14-A (iv) enables the principal to-apply for and: 
obtain refumd-only in such, a case. The, matters dealt with. under section 2 (i) and section 5, (v), 
relate to other’éxemptions from taxation and in the absence of a-provision like section- 14-A (ii) in 
regard to such exemptioris there ‘is ‘no scope for assessment in respect of agricultural produce, or tea 
intended for ahd exported to another State. ‘There is nothing in section 14-A of in‘any other. provis 
sions of the Act to tax the exempted. goods in the hands of the agentileaving it to the principal to obtain 
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a refund. -The assessee would be entitled to the exemptions under sectiofi 2 (i) in regard “to the sale 
of rubber during the period of assessment and of tea till 1st January, 1948. l ” 


Judgment in T.R.C. Nos. 38 to 40 of 1955 referred. i 


The exemption under section 5 (v) can be claimed only if the assessee proves that the sale of tea 
was for delivery outside the State-and that the delivery was actually made outside the State. One of the 
points for determination in this connection is as to what is meant by actual delivery in section 5 (v), 
and what was the kind of delivery contemplated and effected by the parties and this will depend 
to a large extent on the nature of the contract between the parties. In view of the fact that section 
5 (v) contemplates actual delivery questions may arise’ whether in f.o.b. and c.i.f. contracts. a 
delivery of the bill of lading would amount to actual delivery, and where in point of fact ‘was the 
delivery intended. [The suits were remanded for fresh disposal on this point.] : . 


’ 


Case-law discussed 


. ‘Appeals against the judgment and decree of the Hon’ble Mr. Justice Ramaswami 
dated 26th April, 1954 and passed in the exercise of the Ordinary Original Civil 
Jurisdiction of this Court in-C.S. Nos. 51 and 163 of 1951 respectively. a i 


G. R. Jagadisan and T. V. Balakrishnan, for Appellants. 


. G. Ramanujam, for The Additional Government ‘pleader | (K. Veeraswami), for 
Respondents. i £ r i 


se enteee — 


. The Judgment of the Court was delivered by 


. Ramachandra Iyer, 7.—The plaintiff M/s. Indian Coffee and Tea Distributing 
Company Ltd., has filed these appeals against the Judgment of Ramaswami, J., in 
two suits, C.S. Nos. 51 and 163 of 1951. The appellant is a company régistered under 
the Indian Companis Act with its head office at Bombay carrying on business at 
Madras. The main business of the Company is stated to consist of the sale of tea and 


a 


rubber in India and outside on behalf of resident and non-resident principals. In * 


respect of tea and rubber sold by the company during 1947-48 as commission agents 
the Deputy Commercial Tax-Officer, Mannady, Madras, assessed the turnover at 
Rs. 43,03,171-15-6. Rs. 22,14,764-11-8 of the turnover represented the price of the 
goods sold on behalf of the resident principals and the balance Rs. 20,88,407-3-10 re- 
presented sales on behalf of foreign principals. Out of this Rs. 19,68,064-11-7 re- 
presented the price of goods exported outside India. The Deputy Commercial Tax 
Officer assessed the plaintiff to sales-tax on the entire sum of Rs. 43,03,171-1 5-6. 
The company preferred an appeal against this order of assessment to the Commercial 
Tax Officer, North Madras. The appellate authority validated the licence in 
favour of the plaintiffs as agent of known principals and in consequence exempted that 


portion of the turnover which represented the value of the goods sold on behalfof the ` 


resident principals, confirmed the original assessment in regard to the balance of 
Rs. 20,88/407-3-10 and levied a tax of Rs. 21,207-6-2. The Company contested the: 
correctness.of this order in a revision petition to the Board of Revenue but the attempt’ 
was not successful. C. S. No. 51 of 1951 out of which O.S.A. No. 29 of 1955 arises 
was filed by the appellant against the State of Madras represented bythe Collector of. 
Madras for a declaration that the assessment made by the Commercial Tax Officer 
was illegal and void. For the year 1948-49, the Deputy Commercial Tax Officer 
Mannady Division, Madras, assessed the appellant to sales-tax on a turnover of Rs. 
36,69,741-3-3. ‘The plaintiff preferred an appeal to the Commercial Tax Officer; 
North Madras, against this order of assessment. The appellate authority reduced the 
tax by Rs. 700 but otherwise confirmed the order of assessment. In an application 
for a revision of the order, the Board of Revenue exempted the sales effected on behalf 
of. the resident principals by validating the licence, retrospectively on payment of 
penalty, and the assessment in pursuance of the order‘of the Board of Revenue was 
ultimately made by, the Deputy Commercial Tax Officer on a turnover of 
Rs. 21,40,743-0--0 at Rs. 33,449-1-9. For the year 1949-50 the Deputy Commercial: 
‘Tax Officer . determined ‘the turnover of the- plaintiff at Rs. 2,96,750-15-6. On 
appeal to the Commercial Tax Officer thesales on behalf of the resident princi- 
pals were exempted by validating the licence retrospectively on payment of the penal- 
ty andi the turnover was reduced to Rs. 25,470-12-0 and a tax on Rs. 397-15~6 was 
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levied. That åsséssment was also confirmed by the Board of Revenue.’ The Comparty 
filed C. S.No. 163 of 1951 out of which‘O.S. A. No. 30 of 1955’arises for a declarat 
tion that‘the asséssmhent for the years“ig48-49 were illegal and’void. `The case of the 
, plaintiff was that they were only acting as commission agents for certain principals 
and they could not be deemed to be and ‘assessed as‘dealers, that the sales did not 
take’ place within the State of Madras and that thé turnover in respect of tea and rubs 
ber could not be -assessed as-they were agricultural produce and further as the téa 
that was exported was grown by their: principals in their estates they were exempt 
from taxation. “The State of Madras filed written-statements in the two suits con- 
testing ‘the plaintiffs ‘claim and pleading that the appellant. was a dealer within the 
meaning of section 2 (b) of the Madras General Sales Tax Act, 1939, that the sales 
took place at Madras and that the Company were not entitled to the exclusion of * 
sales of tea and rubber as agricultural produce or to an exemption in regard to sales 
` of tea to foreign buyers as those commodities were grown in the estates of non-resi- 
dent foreign principals. Issués were settled on the pleadings between the parties but 
no evidence was let in béyond filing the relevant assessment orders and notices tha 
passed between the parties. Ramaswamii, J., held that the plaintiffs were dealears 
within the meaning of the Act though they were only commission agents, that 
the sales to foreign buyers took place at Madras, that though tea and rubber were agri- 
cultural produce the plaintiffs would not be entitled to the exclusion of their salés 
from thé computation of the turnover as the principal for:whom the appellant was 
acting was non-resident foreigner. -The learned: Judge also held :that-the tea and 
rubber were-produced outside the State of Madras. Orm those findings the two suits 
‘were dismissed with costs. - The'plaintiffs have filed the appeals against the judgments. 


_Mr.G.R. Jagadeesan, appearing for the appellant, did not contest the-assessment 
for the year 1949-50 but confined his argument only in regard to asséssrnent for thé 
year. 1947-48 and 1948-49. . Substantially the contention on behalf of the appellant 
centered.on two grounds of exemption, viz., (1) under section 2 (i) which exempts sale 
of agricultural produce and (2) under section 5 (v) which exempts sale of tea intended 
for and delivered outside the State of Madras. On behalf-of the Statė both these 
claims were contested on the ground that both tea and rubber were not grown by the 
assessee but only by his non-resident foreign principal. `. ` i : 


Under section 3 (#) of the. Madras General Sales Tax Act, 1939, every -dealer is 
to pay a tax for each ‘year on his total turriovér. Section 2 (i) ‘defines turriover as the 
aggregate amount for which’goods are ‘bought or sold provided that, the proceeds 
of sale by a person of agricultural or horticultural produce grown by ‘himself or 
- grown on any'land in which he has an interest shall be excluded from ‘his turnover: 
The learned Judge after considering the several suthorities on the subject held that 
tea and rubber would be agricultural produce. But by reason of an amendment 
to the Act introduced by Act XXV .of.1947 tea was excluded-from the definition of 
agricultural produce in section 2 (a). “[his amendment came ‘into force on Ist 
January, 1948. The learned Government Pleader conceded that rubber would be 
an agricultural produce. But the right to have the sales of rubber and of tea, prior 
to ist January, 1948 exempted, is contested -on -behalf ‘of the Government on the 
ground that ‘the appellant was assessed as a dealer, that, rubber and'tea were 
grown not in its estate but in the State of its non-resident principal and that therefore 
the appellant would not be.entitled to the exclusion of the sales in the assessment of 
the turnover, The.same objection is takèn in regard to the claim for exemption from 
assessment made by the appellant under section 5 (v) ofthe Act. Section 5 (2) of the 
Act was repealed by Act I of 1957 but it was in force during all the years of assess- 
‘ments concernéd in the two appeals, - The provision of that sub-section was.as follows: 
; “ The sale of tea grown by, the seller or grown on any land in which he has an interest whether 
às owner, usufructuary mortgagee, tenant or otherwise shall bé exempt from taxation under section 3, 
sub-section (1) if the sale is for delivery outside the State and delivery is actually so made.” `” 

‘The case for the appellant is that as the sales of tea were for export outside the State 
it would-be entitled to-the exemption granted by section 5 (v) even though the.tea was 
grown by and on the estates of its non-resident principal. To enable the appellant 
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to get the benefit of the exemption two conditions mustbe satisfied : (1) that the tea 
should have been grown by and on the land in which the seller ‘had one of the interests 
specified in the sub-section. (2) The sale should be intended for delivery outside the 
State and delivery should actually be so made. The former condition is practically 
the same as the one relevant under section 2 (i). Two questions therefore arise for 
determination in: the appeals viz., whether the appellant, a commission agent, would 
be entitled to the exemption contemplated by section 2 (i) and section 5 (v) of the 
Madras General Sales:T'ax Act in respect of the sales of goods which weré-grown in 
the estate of and by its non-resident, principal ; (2) whether. the sales sought to be 
assessed were for delivery outside the State and delivery was actually so made. 


“Before considering the two questions set out above it is necessary to refer to one 
matter which the learned Judge decided against the appellants. The learned Judge 
held that the land on which tea was grown was outside the State. We are not able to 
ascertain from the record as to how this question arose. The claim of the appellant 
was not resisted by the respondent on this basis: There was no plea, issue or even 
evidence that the lands on which tea was grown were outside the State of Madras. In 
all the assessment proceedings it was assumed that the lands were within the State. 
We should, therefore, proceed on the basis that for the purpose of these appeals the 
tea and rubber were grown on lands situate in the Madras State. >- 


. . Taking up the first question, the contention on behalf of the State was that a 
commission agent was a dealer and to enable him to obtain the exemptions 
under section 2 (i) and section 5 (v) the land on which the rubber and tea 
were grown should belong to him and that it would not be sufficient if they are 
grown on the lands of his principal. The learned Judge held that the exemptions 
could be claimed only by resident estate owners and that even if such exemption 
could be claimed by the non-resident principal it could not be claimed by his com- 
mission agent. For a due appreciation of the controversy it is necessary to determine 
the position of a commission agent in the scheme of the Act. He would be a dealer 
within the. definition in section 2 (b) and would be liable to assessment by virtue of 
section 3 (i). Section 8 provides that if a commission agent obtains a licence under 
the section, he could exclude~from his turnover all sales specified in his accounts on 
behalf of known principals that are carried out in accordance with the terms of his 
licence. This however, was subject to certain provisions one of them being: that the 
amounts of sales in respect of such transactions should be included in the turnover of 
the principals except when they are covered by exemptions granted under the Act. 
In the cáse of a foreign principal referred to in the Act as a non-resident, these provi- 
sions are modified toa certain extent by section 14-Aof the Act which runs as _ 
follows :— . Parone 

“In the case of any person carrying on the business of buying or selling goods in the State but 
residing outside it (hereinafter in this section referred as a non-resident) the provisions of this Act 
shall apply subject to the following modifications and additions namely :— 5 g 
gi in respect of the business of the non-resident, his agent residing in the State shall be deemed ` 
to be the dealer. m Ea ; : s : e i ` 
-- (ii) The agent of a non-resident shall be assessed to tax or taxes under this Act at the rate or 
rates leviable thereunder in respect of the business of such non-resident in which the agent is concerned 
irrespective of the amount of the turnover of such business being Jess than the minimum, specified in «, 
section 3, sub-section (3). a gir os z ien 

(iii) without prejudice to his other rights, any agent of a non-resident who is assessed’ under 

this Act in respect of the business of such non-resident may retain out of any moneys payable’ to ‘the 
non-resident by the agent, a sum equal to the amount of the tax or taxes assessed on or paid by the 
agent. ` f : 
: “ (iv) Where no tax would have been payable by the non-resident in respect of his business in the 
State by reason of the turnover, thereof being less than the minimum specified in section 3, sub-section 
(3) he'shall be entitled to have the amount of tax or taxes paid by his agent, refunded to him on appli- 
cation made to the assessing authority concerned or where more than one such authority is concerned, 
to such one of the authorities as may be authorised in this behalf by thé State Government by:general 
or special.order., .. , a 7 os Hi oh rere wy 
ty. ‘o(v). such application shall-be made within twelve months from the end of the year in which 
payment was made by or on belialf of the non-resident Of the tax or taxes or any part thereof. , 
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It is clear from the provisions of this section that it is really the non-resident principal 

that is assessed to tax and the agent is deemed to be a dealer in respect of his business 

as a convenient representative for assessment, levy and collection of the tax. The 

assessment is with reference to the sales on the principal’s account and the rates of 
tax are those applicable to him. The agent is given a statutory right to retain out of” 
monies of the principal in his hands a sum equal to the tax assessed or paid. Under 
section 14-A (ii) the agent is made liable to pay the tax irrespective of the fact whether 

the amount of turnover of the business was less than the minimum specified in section 

3 (3) or not. In case the turnover happens to be less than the minimum specified in 

section 3 (3) the principal is given a right to obtain a refund under section 14-A (iv). 

The reason for (the rule) excluding the provisions of exemption under section 3 (3) 

while assessing the agent appears to be that it might happen that the non-resident 

principal would be employing more than one agent and if the agents were allowed 

to take advantage of the provision as to minimum turnover in section 3 (3) the 

principal would be able to evade taxation by entrusting his sales to several agents each 

to the limit of a minimum turnover. This aspect of the matter is referred to in an 

unreported judgment of this Court in T.R.C. Nos. 38 to 40 of 1955 which held that 

sub-section (ii) of section 14-A has been designed to counteract this possibility. This 

is consistent only with the principal and not the agent being liable to pay the tax. In 

the case of a resident known principal section 8 provides conditions for directly asses- 
sing him; in the case of a non-resident principal doing business in the State, a 

machinery within the State'is necessary for assessment and the agent is deemed to be 
the dealer. But the tax is levied on the principal’s business. The assessment and the 

levy of tax being thus on the principal it is clear on principlé he should be enabled to, 
obtain all those exemptions that he would be entitled to obtain had he been resident 

in the State. Ramaswami, J., was inclined to take the view that section 14-A (iv): 

should be read so as to enable the principal to obtain a refund even. in cases not 
covered by section 14-A (ii) and there being thus a provision for refund'section 14-A 

by implication disentitled the agent from getting any exemption, it being left to the. 
principal to obtain a refund of the tax paid. We regret we are unable to agree. 

Section 14-A (ii) deals only with the case of assessment of the agent without regard to- 

the minimum turnover provided for in section 3 (3) and section 14-A (iv) enables the 
principal to apply for and obtain refund only in such a case. The matters dealt with. 
under section 2 (7) and section 5 (v) relate to other exemptions from taxation and in 

the absence of a provision like section 14-A (ii).in regard to such exemptions there is. 
no scope for assessment in respect of agricultural produce or-tea intended for and ex-- 
ported to.another State. There is nothing in section 14-A or in any other provision 

of the Act to tax the exempted goods in the hands of the agent leaving it to the prin- 

cipal to obtain refund. In the decision in T.R.C. Nos. 38 to 40 of 1955 to which. 

reference has been made already the learned Judges held that there is no provisions. 

anywhere in the Act or in the Rules by which the non-resident principal might be 

entitled to obtain a refund of the amounts covered by the exemption under the defi- 
nition of “turnover ” in section 2 (i) but.collected from the agent. In that case 

the question arose whether a commission agent.who acted for a non-resident princi-. 
pal could claim on behalf of his principal exemption from.paying tax om business in. 
respect of an agricultural produce sold by the.agent but which was grown by the 

principal on his land, and the learned Judges held that he could. . Referring to- 
section 14-A the learned Judges observed : : M 


“In our opinion this is a clear indication that though for the purpose of the machinery of collec-- 
tion the resident agent is treated_as an assessee the person, whose tax liability is really sought to be 
reached is the non-resident principal and that is the entire ratio of the right to refund granted by sub-- 
section (iv). This aspect is emphasised by the provision in sub-section (iii) by’which the resident 
agent is entitled statutorily to retain out of the monies of his principal the amount which he paid by- 
way of tax. These features, in our.opinion,.ought to be taken into acocunt in construing the. scope 
of the fiction created by sub-section: (i) by which the resident agent,is treated as a dealer. If it is 
really a vicarious liability that is fastened-on.the resident agent the person who really.and ultimately - 
has to pay the tax béing the’non-resident prinċipal it would’be clear tliat thé turnover in the hatids of" 
the agént who is by statutory ‘fiction: deeméd-td be the dealer; ‘cannot: be” held to include: what “is 
statutorily exempted from -the-computation--of- that-turnover-— The-turnover-of theagent dealer isthe 
aggregate of the prices realised by, the sales of the commodities belonging to, the, principal. This agent: 


might be acting for several’ principals. “He is deemed to be “as many dealers” ‘a’ there’ are “ non- 
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resident principals ’’ for whom he is dealing. If, therefore, there is an exemption attaching to the 
goods ‘of’ one or more of these principals whose sale is included in ‘that turnover it stands to reason that 
that exemption would be-attracted to the sale of such goods by this agent for really it'is the principal’s 
goods that he'sells and it is the sale of those goods. that occas ions the tax liability.” D AE ERS a 
The learned Judges held that the absence’ of any provision like section ‘r4-A ‘(iv)’ in 
regard to the assessment of the turnoyer of an agent is indicative that the exclusion 
was inténded to be operative even-in the first instance while 'the tax liability of the 
agent was being ascertained.. We entirely agree with the reasoning and conclusion 
of the learned Judges. Section 14-A-not having provided for a refund in casés other 
than that dealt with under sub-section (iv) of the section cannot be used’ to imply a 
rightin the taxing authority to tax the whole of the sales regardless of the exemptions.’ 
We; therefore, hold that the appellant would be entitled to the exemptions “under 
section 2'(i) in regard to the sale of rubber during the period of assessment and of 
tea till rst January, 1948. ` -~ es eh ` Ci aE Ra 
O a ú ' - eee x Di 
. _ -~ The second question relates only to thè, exemption claimed under. section '5 (v): 
_ In that case the appellant should prove further that the sale of tea was for delivery 
outside the State and that the delivery was actually made outside the State. Although 
the appellant pleaded that he was entitled to the exemption under section 5 (v) no evi- 
dence was let in in regard to the place of delivery. The learned Judge found, a 
finding which is not challenged by the learned advocate for the appellant, that the 
property in the goods passed to the buyer at Madras. The place where property in 
the goods passed to the buyer need not necessarily be the place of delivery... The 
place.of delivery is regulated by aggreement, between the,parties. Benjamin in his 
_book:on Sales stated at page 685 :— a A Raan BA a 
`: © There is no branch of law of sale'more confusing than that or delivery. The word ‘is: unfor- 
tunately used in very, different sense and.these should:be borne in-mind: Thé: word’ .delivery is 
sometimes used with reference to the passing of the property in the chattel ; sometimes to the change 
of its possession. In a word it is used in turn to denote transfer of title or transfer of possession.” 
The learned author then proceeds.to point out how even-in regard to possession it is 
employed at the stage of the formation of the contract and at the time of performance 
and how that possession during performance of the contract: may be constructive or: 
actual. One of the.points for. determination in this connection is as to what is meant 
by actual delivery in section 5 (v). à One view is that actual délivery is physical or 
manual delivery of the goods. ‘The other view which is contended for by the respon- 
dent ‘is that words ‘actual delivery’ in section 5 (v) are used as contra-distinguished 
from the intention to deliver and should include symbolical delivery.-.The learned 
Government Pleader, therefore, argued that on the finding of the learned Judge there 
was a-transfer of the bill of lading at Madras which should be deemed to.be transfer 
of the goods.at Madras. Re. relied in this connection.upon a decision in Wrington v. 
McArthur and Hutchinsons Lid... In that case the defendant.company, in. order ‘to 
. secure the -plaintiff against loss set aside certain specified goods in two rooms.in the 
defendant’s premises which were locked up and the keys were handed over to the . 
plaintiff, no‘other goods being in those rooms.. It was held ‘that possession of the 
goods passed. to-the plaintiff by the delivery of the keys of- the rooms'in which they 
were locked ‘up notwithstanding that those two rooms-were on the defendant’s 
premises. That case merely held that possession could be given symbolically and is 
of no assistance to show that-when a statute expressly requires delivery of actual posses- 
sion symbolical possession would be sufficient. The decision reported in Mohammad 
Ishak v. State of Madras*, was next relied on. That case was concerned with the inter- 
pretation of Article 286 of the Constitution under which a sale’ shall be deemed to 
have taken place in the State in which the goods were actually delivered ‘as a result 
of such sale for purposes of -consumption in that State notwithstanding | the 
general law relating to the passing of property in the goods. . There was a contract for 
the sale of oil which was to be filled in drums supplied by the foreign buyer. The 
goods were delivered to the carrier within the State of Madras with railway receipts 
in the name of the buyers as consignees. Though ultimately the goods were sent to 
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*Gochin State the. passing of the property in the goods ‘was complete-within the’State 

of Madras. The learned Judges held that actual delivery of the goods to the-buyer was 
within the State of Madras and the consumption in the.Cochin.State-cannot imply 
a.second delivery there and that therefore the sales were liable‘to tax. Tn this case 
the. goods were actually delivered within the State of Madras and we’ are not able to 
' appreciate how it can advance the case of the respondent. It has been said that.a 
-G.LF. contract is an agreement for the sale of goods to be performed by the delivery 
of documents ‘and not a mere sale of documents. The law as to passing of property 
in the’goods by indorsement of a bill of lading has been stated-in Sanders v. 
Maclean’, by Bowen, L.J., as follows : RER i s 


, 


“A cargo at sea while in the hands of the carrier is necessarily incapable of physical delivery. 
During this period of transit and voyage the bill of lading by the law-merchant is universally recog- 
nised as its symbol and this indorsement and delivery of the bill of lading operates as symbolical deli- 
very of the cargo: Property in the goods passes by such indorsement and delivery of the bill of lading 
whenever it is the intention of the parties that the property should pass just as under similar circum- - 
stances the property would -pass by-an actual delivery of the goods, and for the purpose of passing 
such property in the goods and completing the title of the indorsee to full possession thereof the bill 
of lading until complete-delivery of the cargo has been made on shore to someone rightfully claiming 
under it remains in force as a symbol and carries with it not only’the full ownership of the goods 
but also all rights created by the contract of carriage between the shipper and the ship-owner. It is 
a key in the hands of rightful owner intended to unlock the door of the warehouse floating or fixed 
ja which the goods may chance to be.” : 


These observations merely indicate how delivery can be’ effected’in a a.1.F. contract. 
Whether all the contracts were c.1.F. contracts and what kind of delivery was intended 
or given would depend on the evidence in regard to the transactions. ‘The question 
may have also to be decided after taking evidence whether in the interpretation of 
section 5 (v) in relation to a c.1.F. or F.0.B. contract actual delivery‘ means actual 
delivery of the bill of lading. . The distinction between constructive and actual deli- 
very has been adverted to in the dissenting judgment of Venkatarama Aiyer, J., 
in Bengal Immunity Company v: ‘State of Bikar? who observed at page 285 as follows :— 


- “The fact is that while-for some purposes delivery to the common carrier is treated as delivery 
to the purchaser, there is delivery in fact and'in its popular sense,:only when the purchaser obtains 
possession of the goods and it is this that is connoted by the words ‘actual delivery’. When section 
51 (1) (Sale of Goods Act) refers to delivery to the buyer or his agent, it refers to actual delivery and 
delivery to common carrier is regarded as constructive, having regard to section 39 (1). ‘The section, 
it will be noticed, proceeds on the footing ‘that a common carrier is not thé agènt of the buyer with 


reference to actual delivery. He is the agent of the purchaser for transmission of the goods to him. 
It must accordingly be held that the expressidn ‘actual delievry”’ in the Explanation to Article 286 (a) 
means delivery of the goods to the purchaser or his agent and delivery to the common carrier is not 
actual delivery.” ‘ ` $ ' ns Fs 


The importance of this question does not appear to have-been realised when the case - 
was presented at trial. The contracts have not been produced. and no evidence was 
tendered as to in whose name was the bill of lading taken and as to whether the Banker 
at Madras was the agent of the buyer or seller: - The learnéd Judge‘ has stated in 
his judgment that goods “‘were shipped r.o.B. Cochin -and -c.1.F. Foreign Ports” and 
that the goods were deliverable in foreign countries. . Having regard to the large 
number of transactions all of which may hot be-of the same pattern,‘evidence of a 
more specific kind with particular reference:to the place where the goods were  deli- 
vered would, be necessary before the claim for exemption.can be satisfactorily. adjudi- 
cated. Two questions may.arise : (1) what was the kind of delivery contemplated 
and effected by the parties and this.will depend to a large extent on the nature of the 
contract: between. the parties; (2) in view of the fact that section 5 (v) contemplates. 
actual delivery questions may arise whether in F.0.B.:and c.1.F.-contracts a-deli- 
very-of the bill of lading would amount to actual delivery and where in point of fact 
was the delivery intended.. In the absence: of further eviderie it is not possible to- 
decide as to whether delivery:was intended.and.where it was.actually made and what 
exactly was the kind of delivery that was bargained-for. None of the-parties appear 
to have realised at the time of.trial the necessity for:the evidence on these matters. 


i 
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The burden of proof is no doubt on the appellant and but for the fact that the entiré 
case_proceeded on the footing that the only relevant consideration was the place of 
passing of property, we would have been reluctant to give a further opportunity to the 
appellant to let in evidence on the question of delivery. In the circumstances of this 
case we consider that in the interests of justice an opportunity should be given to the 
parties to let in evidence on the question as to whether the appellant has made out a 
case for exemption under section 5 (v) of.the Madras General Sales Tax Act. “The 
appellant’s right to exemption in regard to sales of tea prior to .1st January, 1948 and 
ofrubber during 1947-48 and 1948-49 is declared and his claim in respect of the assess- 
ment for the year 1950-51 is dismissed. The suits will be remanded to the Original 
Side for fresh disposal in the light of the above observations. There will be no order 
as to costs. i 


R.M. —- Suits remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. JusticE RAMACHANDRA IYER. l 


Santha (minor) by next friend D. B. Purushothama Chettiar : 
and another .. Petitioners” 


v. 
T. K. Natarajan Pillai and two others .. Respondents. 


Civil Procedure Code (V of 1908), section 2 (11) and Order 22, rule 3—Scope —Universal legatees under 
will by Hindu widow holding life estate—Right to be brought on record as legal representatives in suit by her—~ 
Question for consideration—Dispute as to extent of interest passed by her and maintainability of suit—Relevancy— 
Hindu Succession Act (XXX of 1956), section 14—Applicability. 

In an application under Order 22, rule 3, Civil Procedure Code, to bring the petitioners on 
recordias legal representatives in the place of the deceased plaintiff, the only question for consideration 
is whether the petitioners are the legal representatives of the deceased. ‘The Court is not interested 
in adjudicating at that stage what exactly was the extent of the interests possessed by the deceased 
plaintiff and whether the suit as laid by the deceased was sustainable against the defendants. Uni- 
versal legatees under a will executed by the deceased, the genuineness of which is not disputed, are 
legal representatives entitled to be brought on record in the place of the deceased. , 

Where a Hindu widow holding a life estate dies pending a suit brought by her after the coming 
into force of the Hindu Succession Act XXX of 1956, legatees claiming under her will would be her 
legal representatives. Being in possesson pf her husband’s properties as an heir, she would be entitled 
to get absolute title to the properties by virtue of section 14 of that Act and would be competent to 
dispose of the properties by will, and,, therefore, the legatees under the will would be entitled to be 
brought on record as her legal representatives. ` 


Petition under section 115 of Act V of 1908 praying the High Court to revise the 


order of the Court of the District Munsif of Tirukoilur, dated 15th April, 1958 and 
made in I.A. No. 79 of 1958 in O.S. No. 232 of 1956. 


M.S. Venkatarama Aiyer, for Petitioners. 
G, R. Jagadisan, for Respondents. 


The Court made the following 


OrpDER.—One Bangaru Ammal filed a suit for recovery of possession of certain 
properties from the respondents on the ground that the properties were inherited by 
her from her deceased husband and that she was entitled to possession of the same. 
The contesting respondents claimed title to the properties under one Andalammal, 
daughter of Bangaru Ammal. Their case was that the husband of Bangaru Ammal 
had executed a will bequeathing thé properties in favour of Andalammal, who, in 
` turn, sold it to the contesting respondents. Bangaru Ammal died pending her suit 
for possession, and the petitioners, claiming as the universal legatees under a will 
executed by Bangaru Ammal, filed. an application under Order 22, rule 3, Civil 
Procedure Code, to bring them on record in the place of the deceased Bangaru 


Ammal. The learned District Munsiff dismissed the Application. 
a eS 


“CRIP. NOW 1760 of 1958. 77 eT j © gsth September, 1959. 
Ena S Paia al. (3rd Asvina 1881—Saka.)} 


J. - MEENAMMAL-V.'-OAVAI REDDIAR. | --" 319 


I am unable to understand the judgment of the learned: District Munsif; At the 
present moment the only question for consideration by the Court is whether the peti= 
tioners are the legal representatives of the deceased- Bangaru Ammal. The Court is 
not interested in. adjudicating at this stage what exactly was the extent of the inte- 

rests possessed by Bangaru Ammal, and, whether-the suit as laid against the alienee 
of Andalammal, was sustainable. On this question, viz., whether the petitioners are 
the legal representatives of the deceased Bangaru Ammal, there can be no, doubt. 
It is not disputed that there is a will in their favour. It is not stated that the will is 
not geniine, or, that they were not universal legatees. “Under the circumstances, it 
would follow that the petitioners would be legal representatives entitled:to be-brought 
on record. ua a) a 


Mr. Jagadisa Ayyar; the learned counsel for the respondents, however, raised 
the contention that the right to sue did not survive to the petitioner after the death 
of Bangaru Ammal. His argument was that Bangaru Ammal, even if her case were 
true, held only a Hindu woman’s interest in the properties, and, that on her death, 
there would be nothing left for any testamentary disposition of hers to take effect. It 
was, therefore, contended that there can be no legal representatives in respect of the 
suit filed by Bangaru Ammal in regard to her properties inherited by her from. 
her husbarid. as 


Bangaru Ammal died after the coming into force of Act XXX of 1956. If she 
was in possession of the properties of her husband as an heir, she would be entitled to 
get her absolute title in regard thereto by virtue of section 14 of the Act. That would 
enable her to dispose of the properties by a will. i 


It was contended that section 14 of the Act would not apply to the present case 
as the widow was not in possession of the properties. According to Bangaru Ammal 
they were in the possession of trespassers as Andalammal had no right to dispose of 
the properties. Whether, in these circumstances, Bangaru Ammal would be disenti- 
tled to the benefit of section 14 of the Hindu Succession Act, need not be decided 
here. It would be open to the respondents, if'so advised, to raise all these ques- 
tions in the suit itself. But, that would be no answer to the application _ for 
impleading the petitioners as legal representatives in the place of the deceased- 
Bangaru Ammal. The learned District Munsif was, therefore, ‘in error in refusing 
to implead them as legal representatives. ` 


The Civil Revision Petition is allowed and the petitioners are directed to þe > 
impleaded as legal representatives. of the deceased Bangaru Ammal. There will be 
no order as to costs, : 


* PRN. - — . Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. JUSTICE RAJAGOPALAN. 


Meenammal i i ` a. Pétitioner* 
U. oN i 
S.N. Oavai Reddiar and another l E eee Respondents.. 


Stamp Act (II of 1890), section 35—Promissory Note—Inadmissible as` insufficiently stamped—Suit on the 
‘Original cause of action—When maintainable—Limitation Act (IX of 1908), section 19—Endorsements of pay- 
ments in the promissory note inadmissible—If would save limitation—Evidence Act (I of 1872), section 91—Rate 
of interest—Parol evidence—Admissibility, By gay . : a 

Where the promissory note was taken not in satisfaction of the debt advanced earlier that day, 
but merely as a security for the repayment of the debt, the suit based upon the original cause of action, 


the debt itself, is maintainable. In? te? wl Ae Ban 





‘, 14th August, 1959. 


* GRP. No. 1938 of 1958. © es ate Se of 
aan - E : (23rd Sravana, 1881—Saka.) 
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- -` The endorsements:of payment made in the promissory-note which was inadmissible in evidence 
ae want of sufficient stamp would operate as acknowledgment of the debt itself and would save 
itation: © |: oF, , ea ore nS? i ee TE igh a ` 2 

è: “Since. parol evidence is inadmissible to’ prove the rate of interest’ payable on the debi, under the 
Tfiterest Act the debtor would be liable to pay six per cent. interest fron the ‘date of the loan. X 

' © ~ Petition under section 25 of Act IX of 1887, praying the ‘High Court tò revise 
the-Order òf the Court of the Subordinate Judge of Madurai, dated’ 1st July; 1958 
and made in S:C.S.-No. 607 -of 1956. ee a E aa Toe y a 
`. S. K. Ahmed Meeran, for Petitioner. `` Me i a A 

2 T. R. Ramachandran and K. Chandramouli, for Respondents., 

- The Court delivered the following i eooo 
` l Jupcment.—The plaintiff’s case was that she had advariced a loan of Rs. 320 to 
defendants 1 and 2,.and that she subsequently-on the same day obtained from’them 


Exhibit A-1, which purported to be a promissory note for that amount. - Exhibit A-T, - 


however, could not be relied upon as a promissory note and admitted. in evidence as 
such, because it was insufficiently stamped. The plaintiff therefore laid the suit on 
the original cause of action, the debt itself, independent of the promissory hote. 
‘Thére were, however, endorsements of payment on Exhibit A-1, which were marked 
as Exhibits A-2, A-3 and A-4. ` The plaintiff relied on these endorsements of 
payment to save the claim based’ on the original cause of action from ‘being barred 
by limitation, .. . ši yea eae oe ; i 
`- The learned Subordinate Judge accepted the plaintiff’s evidence, that the promis> 
sory note in question; Exhibit A-1, was executed as security for the debt subsequently 
on the date on which the advance of loan was-made, dnd the learned Subordinate 
Judge upheld the plaintiff’s contention, that the suit was maintainable on, the original 
cause. of action, the debt, even though Exhibit A-1 was inadmissible in evidence as a 
promissory note. . The learned Judge, however, was of the view that the endorsements 
Exhibits A-2 to. A-4 on which the plaintiff relied, could not save the claim to reco- 
ver the debt itself from being barred by the law ‘of limitation,’ as, in the opinion of 


the learned Judge, Exhibits A-2 to A-4 did not purport to acknowledge the debt - 


-` Learned counsel for. the respondents contended that the finding of the learned 
Subordinate Judge, that the suit itself was maintainable on the original debt, should 
not be allowed to prevail. He referred to the decision of the Full Bench of this Court 
‘ in Perumal Chettiar v: Kamakshi Ammal’, and triéd to bring the present case within the 


„Set aside in. révision. 


class of cases enumerated at page 943: - . - 
“ If the promissory note is itself the consideration for the loan or if it is accepted as an accord and 
satisfaction of the original debt, the lender is restricted to his rights under the instrument,” f 
T have'already pointed out that the learned Judge accepted-the plaintiff’s oral testi- 
mony in this case, that the promissory note was taken not in satisfaction of the debt 
advanced earlier that day but merely.as security for the repayment of the debt. In 
view of that finding, with which I cannot interfere in exercise of the revisional juris- 
diction, the contention of the learned counsel for the respondents has to be rejected. 


. Therefore, the finding of the learned Subordinate Judge, that the suit based upon the 


original cause of action, the debt itself, is maintainable, stands. - i 

`- The next question is whether the learned Subordinate Judge’s view on the ques- 
tion of.limitation was correct. No doubt Exhibits A-2; A-3 -and A-4 specifically 
referred to the promissory note,.and there was no express reference to the debt inde- 
pendent of the promissory note. The learned Judge purported to rely on Ghulam 
Murtasav. Mi. Fasiunnisa?-~But I am unable to see any real scope for extending-to the 
facts of this case the principle laid down there. The learned Subordinate Judgé held 
that in the absence of any evidence of the terms.of the endorsement that had to be 
considered, the principle laid down in Kondamina v. Venkatarayadu®, could not apply. 
In Kondamma’s case®, Madhavan Nair, J., applied the principle laid down earlier 


~ 1. (1938)-2 M.L.J. 189: LLR. 1938 Mad. 2. ATR, 1935 AlL 129... ° 
33 (E-B) 5 so thar. 3 (1938) 2 MLL.J. 846. 


itself. The plaintiff’s suit was dismissed. The plaintiff seeks to have that judgment- 


$ 
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by a Division Bench of this ‘Court ‘in :Chokkalingam.vi Annamalai. Apparently, the 
learned Subordinate Judge did ‘not refer to Chokkalingam’s case! though it was- 
specifically referred to in Kondammia’s case®, “In Chokkalingam v. Annamalai}, Srinivasa 
Aiyangar, J., in construing the scope of the.acknowledgement relied upon, endorsed. 
in an inadmissible document, observed’? °° 0 TtT 

' « When it is said that payments were made on account of the chit, it means that payments were 
made on account of the debt evidenced by the note.” f T 
Therefore; in this case when the defendants made payments towards the promissory 
note, it is obvious that what was paid was towards the debt evidenced by the promis- 
sory note, and'what was-acknowledged successively in Exhibits A-2, A-3 and A-4 was 
the subsistence of the debt itself, which the parties then believed at the time was evi- 
denced by Exhibit A-2 in the sense, that Exhibit A-1 would be admissible in evidence * 
to prove the existence of the debt itself. S l 


The view taken by the learned Subordinate Judge that Exhibits A-2, A-3 and A-4. 
did not operate as acknowledgements of the debt itself, is, in my view, erroneous; they 
did operate as acknowledgments of the debt, to recover which the plaintiff laid the 
suit. Th suit was, therefore, not barred by limitation, 


The next question is what is the decree to which the plaintiff is entitled. Learn- 
ed counsel for the respondent pointed out that the rate of interest specified in Exhibit 
A-1, 9 per cent., per annum, could not be allowed to prevail, because independent of 
Exhibit A-1 there was nothing to show the terms on which the advance was made. 
Though the plaintiff claimed that 9 per cent.; per annum, was the contract rate of 
interest and the defendants also admitted it, obviously they referred to the rate speci- 
fied in the contract Exhibit A-1, which itself.is-inadmissible in evidence. When the. 
terms of the contract have been reduced to writing it may not be permissible to take 
parole evidence referring the g per cent., interest tò an antecedent oral contract on the 
basis of which the loan was advanced. To be permitted to sue on the basis of the ori- 
ginal cause of action, the debt is something different from proving the terms of the 
contract under which that debt was advanced. Parole evidence to prove the terms 
on which interest has to.be-paid being. inadmissible, the contention of the learned 
counsel for the respondents. is well-founded, ‘that it is independent of the contract that’ 
the liability of the defendants to pay interest will have to be decided: It was a loan. 
Even if the terms of the contract providing for the rate öf interest be inadmissible 
in evidence, the.defendants were certainly liable ‘to pay interest under the Interest 
Act, and the plaintiff should be held éntitled at least to 6. per-cent. interest from the 
date of the loan. :- cae WS ee Be Dako 
= The plaintiff will, therefore, be entitled to a decréé for the receovery of the prin- 
cipal amount with ‘interest thereon at 6 per cent..per annum,.after giving credit to 
the payments endorsed. The plaintiff will be entitled to. proportionate costs in the 
_ suit. She will also be entitled to the costs of the proceedings in Revision, ` ` 
V.S. i ae oe E ; Petition allowed; 


p 


t 


a Se ee A AD shay tk de A 





1. 341C. 417: ALR. 1917 Mad. 460. 2. (1938)-2M.L.J. 846. , 
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_ IN THE HIGH COURT OF JUDICATÚRE' AT MADRAS. - if 


(Special. Original Jurisdiction.) . 7 
PRESENT :—Mnr. Justice RayAGOPALA AYYANGAR. | 


R. Ganapathy Goundar . .. Petitioner 
2 v. f ; A 
The State of Madras by Collector of Salem and others, ` .. Respondents. 


Civil Procedure Goie (V of 1908), section 11—Directly and substantially in issue—Identity of issue—Necessity 
—Cause of action, arising subsequent to Sormer suit or proceeding —If could be in issue in former proceeding—Second 
proceeding—Res judicata. i 


t 


For the principle of res judicata to seh there should be an identity of issues to be tried ‘and the 
issue must have been decided on the merits in the previous proceedings. , Where the title put forward 
in the second proceedings could not be and was not in issue at the stage of the first proceeding, there 
could be no identity of issues arising for decision. There can be no res judicata regarding a cause of | 
action that has arisen subsequent to the previous proceeding. The bar arises only where the issue has 
been directly and substantially raised in a former suit or proceeding. When there was no cause of 
action no matter of the litigation can be said to be directly and substantially in issue in the former suit 
or proceeding. 


‘ _ Wakidan v. Aliman, A.I.R. 1929 All.-844, followed. 


- Petitions under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein, and in the affidavit filed with W.P. No. 562 of 1957 on the 
file of the High Court, the’ High Court will be pleased to issue writs of certiorari 
calling for the records in, A.S. No. 334 to 337 of 1956 on the file of the Estates 
Abolition Tribunal, Velloré, the 2nd Respondent herein and quash the orders, dated 
26th February, 1957, made theréin. 


V. Vedantachari, for Petitioner. 
The Additional Government Pleader (M. M. “Ismail ; tor Respondents, 


The Court ,made the following 


- Orvrer.—These petitions are by the same petitioner and seek thé quashing 
"of the orders of the Estates Abolition Tribunal, Vellore, by the issue of a writ of certio- 
vari in four appeals preferred by him to it, namely, A.S. Nos. 334 to 337 of 1956. 
These four appeals were dismissed by a common order and it is therefore not neces- 
sary to deal with each of the petitions separately. The petitioner is the landholder 
of Kokkarayanpettai zamin estate in Salem district, and he made four applications 
Nos. 17 of 1951, 24 of 1951, 25 of 1951 and 29 of 1951 to the Assistant Séttlement 
‘Officer, Pudukottah, for the issue of ryotwari patta to him for certain items of lands 
in the four’ hamlets of the estate claiming them as his private land. These appli- 
cations were dismissed by the Assistant Settlement Officer two on 28th February, 
i952 and the other two on 28th April, 1952, for the reason that the lands for which 
patta had been applied had stood registered in the name of his son and that by reason 
“of this fact the petitioner was not entitled to make any application for patta. . There 
is no doubt that this order of the Assistant Settlement Officer was correct. It was, 
therefore, not naturally taken up in appeal. The lands for which patta was applied 
for stood registered in the name of the petitioner’s undivided son’ Subsequent 
to the dismissal of these applications for ryotwari patta there was a registered parti- 
tion in the family under which the items of land for which the petitioner had pre- 
viously made applications for patta fell to the share of the petitioner himself. When 
the petitioner thus obtained title in these items of lands he made another set of appli- 
cations to the Assistant Settlement Officer basing his right to patta on the allot- 
ment of the items under the partition. The Assistant Settlement Officer, however, 
held that the previous order disallowing the petitioner’s claim on the ground of lack 
of title barred the present application on the principle of res judicata and therefore, 
dismissed the application. From these orders the petitioner preferred appeals to 
the Tribunal whose numbers I have quoted earlier and the Tribunal confirmed the 





* W.P. No. 562 to 565 of 1957. °. ° ‘ sa ‘+. gist August, 1959. 
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dismissal on the same reasoning, namely; that the. present’ applications were barred 
by res judicata., |. PM. wete e oe oe hee Oso i ST 

It is clear that the Tribunal fell into an-error: in rejécting the applications on 
the grounds stated by them. . For the principle of res judicata to apply there must be 
an identity of issue’to be tried and the issue must have been decided on the merits 
‘in the previous proceedings. The previous aplications had been dismissed on the 
‘ground of want of title., The title now put forward could not be in issue at the stage 
of the'first application and therefore there is no identity of the issues arising for de- 
cision. No doubt the previous order had become final but it became final on ‘the 
question that on that date the petitioner had no title to apply for’ ryotwari patta. 
If by reason of a subsequent act namely, the partition in the family he obtains 
title there could be no question of res judicata which would prevent the ° 
assertion of the‘newly acquired title. The petitioner did not possess. title which 

“he now alleges and on the basis of which he now seeks relief. In a case so simple 
and elementary as this it appears to me that it is needless to cite authority but nothing 
is better settled in law as to res judicata as that there can be no res judicata regarding 
cause of action that has arisen subsequent to the previous suit. Where a previous 
‘suit was dismissed because it did not disclose any cause of action and later another 
suit was filed after the plaintiff had a cause of action and a plea of res judicata was 
raised, a learned Judge of the Allahabad High Court observed in Wahidan v. Aliman?: 
* Under section 11 of the Civil Procedure Code the bar arises only where the issue has been directly 
and substantially raised in a former suit. When there was no cause of action no matter of the plaint 
can be said to be directly and substantially in issue in the former suit”. 

It is clear that the orders of the Tribunal cannot stand and are, therefore, set 
aside, the rules being made absolute. The Tribunal will restore the appeals to 
their-file and proceed with them in accordance with law, if necessary, by remanding 
the proceedings to the Assistant Settlement Officer for proceeding ‘with the appli- 
cations under section 15 of the Abolition Act. There will be no order as to, costs. 


Order set aside: Rule made absolute. 


v 


P.R.N. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
-PRESENT :—MR. JUSTICE SUBRAHMANYAM. 
‘The State of Madras by Special Deputy - i 


Collector, Tiruchirapalli l l f .. Appellant 
l ge ot ae 
S. Mohamed Ibrahim and others l .. _ Respondents. 


Land Acquisition Act (I of 1894), section 23—Acquisition of house property in a municipal area—Principles 
in determining compensation -Market value—How determined—Amending Act Madras Act XII of 1953— 
Interest payable is four per cent., only. : 

For house property acquired under the Land -Acquisition Act the compensation ‘payable by the 
Government should mainly be ‘assessed with.reference to the net annual income of the property. 
‘Where such property is actually leased to a tenant, the rent furnishes adequate evidence for arriving 
‘at the annual income. The tax payable in respect of the property and a month’s rent for repairs 
should be deducted from the gross annual income. The market value of house property in a munici- 
pal area is arrived at by multiplying the net annual income by the number yielded by dividing 100 
by the rate of interest current at the time of notification on gilt-edged securities. To this figure 

een per cent., will be added as solatium, f a 


. It is wrong in such a case to attempt to value the site and the superstructure separately and add 
both the figures. The house property should be valued as a single unit. “3 
Interest should have been allowed on the compensation only at the rate of four per cent. and not 
at six per cent. : . n ot hava Jae , ; 
___ Appeal against the decree of the Court of the Subordinate Judge of Tiruchira- 
palli in’ Original Petition No. 26 of ro54. ` f l 





: cow ae te L L ALR 1929 All. 844. -> 3 
* Appeal No. 341 óf 1956: = + 


17th September, 1959. 
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_ The -Government Pleader (K. Veeraswami), for . Appellant. 


S. K. Ahmed Meeran and M. Jamaal Mohamed, for Respondents. 
.The Court delivered the following ` Sie 


' Jupcment.—For ‘house’ property acquired under the Land Acquisition Act, 
the comperisation payable bythe Government should be mainly assessed with re-. 
ference to the net annual income of the property. For arriving at the annual in-- 
come, where such house property is actually leased to a tenant who is regularly 
paying the rent stipulated,- thé rent furnishes adequate evidence., It is’ wrong 
in such a case to attempt to value the site, independently of the superstructure and. 
then value the superstructure as‘a separate unit and add the one value to the other- 
_ witha view to arrive at the compensation payable to the owner of the property. 

The site and the structure cease to be capable of yielding separate items of income.. 
The house property is enjoyed as a unit by the owner or by the lessee. The method: 
adopted by the Land Acquisition Officer in valuing the site and the superstructure 
separately and then adding the values for the purpose of arriving at the compensa-- 
tion payable was wrong. The learned Subordinate Judge was right in holding- 
that the house property, inclusive of the site and the superstructure should be valued. 
as a single unit. 


The house property had been leased to a tenant. Hr was regularly paying- 
the rent stipulated, namely, Rs. 32 a month. The gross annual income of the pro-- 
perty was Rs. 384. From the gross annual income, the tax payable has to be de-- 
ducted. In deducting the tax payable, the learned Subordinate Judge considered. 
that Rs. 50-9-3 was the half-yearly tax. That was the half-yearly tax until-the end 
of September, 1952. The notification under the Land Acquisition Act relating to 
this property was issued in October, 1952. The tax payable for the half-year 1952-- 
53 was not, Rs. 50-9-3, but Rs. 41-7-0. The Subordinate Judge should have de-- 
ducted from the gross value riot twice Rs. 50-9-3, but twice Rs. 41-7-0, namely, 
Rs. 82-14-0, on account of tax. The Subordinate Judge deducted Rs. 32 on account. 
of expenses of minor repairs. That is correct. The net annual income is thus Rs. 
384 minus Rs. 82-14-0 minus Rs, 32. `` ` 5 


In regard to house-property in a municipal area, the market value is arrived 
at by multiplying the net annual income by the number yielded by dividing 100. 
by the rate of interest current at the time of the notification on gilt-edged securities: 
(Vide Collector of Kisina v. Sivarama Prasad}, That principle was approved in Radha-- 
krishna v. Province of Madras*. In Collector of Kisina v. Sivarama Prasad’, the actual 
return on gilt-edged securities at the time of the notification was 34 per cent. The 
District Judge had capitalised the rental at 30 years’ purchase. 100 divided by 34 per- 
cent., is 284. This Court considered it unnecessary to interfere with the District Judge’s. 
order adopting “ 30 years’ purchase ”. In the case now under appeal, the Subor- 
dinate Judge has multiplied ‘the net annual income by the precise ‘figure of 284 
which is the result of dividing 100 by 3}. There is, therefore, no reason to alter 
the number of years’ purchase adopted by the Subordinate Judge. Instead of 
multiplying Rs. 250-13-6 by 284, Rs. 384 minus Rs. 114-14-0 will be multiplied 
by 284. To that figure, 15 per cent. will be added as solatium. In the place of 
the sum awarded by the learned Subordinate Judge, the sum arrived at on the 
basis stated above will be substituted. To that extent, the memorandum of cross- 
objections is allowed. ‘ 


As regards the appeal, the interest which the Subordinate Judge should have- 
allowed was 4 per cent., per annum, from 12th January, 1954, and not 6 per cent. 
(see Madras Act XII. of 1953). To that extent, the appeal, is allowed. The: 
parties will bear their own costs in the appeal and the memorandum of objections. 


V.S. 7 —— , Orders accordingly, 





F M.L.J. : A.LR. 1938 Mad. 2. - (1948) 2 M.L.J. 159 : I.L.R. (1949) Mad. 
t- (1937) 2 “J i” 3 497 : A.L.R. 1949 Mad. 171, l we 
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IN THE HIGH COURTCOF .JUDICATURE“AT MADRAS; "> vi: 


PRESENT :—Mr. Justice RAJAGOPALAN AND, Mr. Justiça RAMACHANDRA _ - 
Tver. BE Agee heh ei Ce ie a feet 


i ' 
p eo ` 


The Commissioner of Income-Tax,. Madras Na ; ae oe z es oe Applicant* è 
v. 
Sri Rama Vilas Service (Private) :Ltd., ‘Madras’ i 7. Respondent. ° 


Income-tax Act (XI of 1922), sections't0 (5),° 10 (2) (vi) (a) and ( ») —! Machinery installed ’"—If would 
include lorries and buses—Right to ‘development rebate in respect ‘of such vehicles. d 

The word ‘ installed’ in relation to any” machinery or plant must be construed to mean such 
an installation as’ that plant'or machinery is‘ capable of. A bus or lorry purchased by an assessee 
and put on road in the course of the businéss which he carried on, will certainly:satisfy the test of 
installation of such vehicles, which are also ‘ plant’ within the meaning of section 1Q (5) of the In- 
come-tax Act. The expression ‘plant or machinery installed’ should be given the same meaning 
in both sub-clauses (a) and (6) of section 10 (2) (vi) of the Act.. The word ‘ installed ’ has to be given 
its’ normal meaning’ and- does’ not‘necessarily connote something fixed to the earth or immoveable, 
Hence an_agsessee will be entitled to-claim development rebate in respect of such vehicles. 


` “Gommissioner of Incomé-tax, Bombay ù. Saraspur Mills Lid., (1959) 36 LT.R. 580, followed. 

Case referred to the High Court by the Income-Tax Appellate Tribunal, 
Madras-Bench © A’’ under section 66 (1) of the Indian Income-tax Act,. (XI of 
1922), in R.A. No. 935 of 1957-58 on its filè. for decision on the following question 
of law, viz. i > Be Goss Te. ates E T l 

“Whether the buses and lorries are plant and machinery “installed” and whether-development 
rebate under section 10 (2) (vi-b) of the Income-tax Act is allowable on buses and lorries ?”, 

- C. S. Rama Rao Sahib; Special Counsel ‘for the Income-tax for Applicant. 
~ V. Sethuraman, for Respondent.” > 7 Peer mee! j 

The Judgment of the'Court was delivered by >! tag 
. . Rajagopalan, F.—The question referred to this Court ‘under section 66 (1) of 
the Indian Income-tax Act ran-:. - - A ON A A 


rebate under section 10 (2) (vi-b)-of.the Income-tax’ Act is allowable on buses and lorries? 


That question was‘answered in favour of the asséssee by, the Tribunal; and the 


question of law was réferred ‘to this Court at the instance of the department. 


“ Whether the buses and lorries are plant and machinery “‘installèd’” and whether development 
299 


` “Section 10°(2) (vi) (2) provides for what is called an extra-initial depreciation, 
and that applies to machinery or plant, being new, which has been installed after 
the 31st day of March, 1948. Section 10 (2) (vi) (b) provides for a further relief 
to the tax-payer, and what was called a development rebate has been „granted in 
the case of new machinery or plant installed after-the 31st day of March, 1954. The 
word * plant’ itself was given a statutory definition in Section 10 (5) of the Act. 
‘ Plant’ includes vehicles, ‘books, scientific apparatus and surgical equipment 
purchased for. the purpose of the business, profession or vocation. - : i 


It should be clear that the expression ‘plant or machinery installed’ should be 
given the same meaning both in section 10 (2) (vi) (a) and section io -(2) (vi) (b). 
That the buses and lorries come within the scope of the statutory expression ‘ plant’: 
is not disputed. What the learned counsel, for the department urged was that in 
the case of buses and lorries the further requirement of section 10 (2) (vi) (6), that 
they should be ‘installed’ before the development rebate is allowable, has not been 
satisfied. The word ‘installed’ itself has not been statutorily defined. In view 
of the extended statutory definition of the word ‘ plant’ in section 10 (5) of the Act, 
it seems clear to us that the word ‘ installed ° in relation to the machinery or plant, 
must be construed to mean such installation as that plant is capable of. The Assis- 
tant Commissioner referred to the dictionary -meaning of the word ‘ installed? as 


` *Tax Case No. 68 of-1958. 26th October, 1959. 


J 


~~? 
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+ 


given in Webster’s New International English Dictionary ©. 0/3. 7 2.. 1 


“to set up or fix in position for use or service as to instal a heating or lighting system ”. . 
The Shorter Oxford Dictionary in English gives as one of the meanings 

“to place an apparatus, a system of lighting, heating, or like in position for service or use”. ; 
Much the same meaning is given in Funk and Wagnall’s New Standard Dictio« 
nary as z 

“to place in position for service or use, as to instal hot water system”. < 
Putting aside the examples given in the dictionary meaning to explain the scope of 
the word ‘installed’, ‘installed’ would certainly, mean ‘to place an apparatus in pos- 
ition for service, or use’. As we said, that a bus or a lorry is a plant within the 
meaning of section: r0, (2) (vi) (b) cannot and does not admit of any doubt. The. 
only other question is whether, when a bus or a lorry is purchased. and. is also 
put on the road in the course of the business that the assessee carried on, it could’ - 
be said that the requirement of installation has been satisfied. That the bus or 
lorry has been set up for use or service when it is put on the road seems clear to us. 
and in that sense buses or lorries were installed. The statutory test ‘of installation 
was satisfied by the assessee because such installation as the buses and lorries were 
capable of was completed. f 


The learned counsel for. the department urged that the requirement of instal- 
lation with reference to plant and machinery could not possibly þe satisfied by a bus 
or a lorry. Learned counsel could not support an extreme contention, that instal- 
lation necessarily meant something fixed to earth and thereby becoming immovable. 
When we pointed out that a mobile van with movable machinery for carrying out 
the repairs in the case of a bus operator was a familiar example and any machinery 
purchased and used for such a mobile unit would be machinery ‘installed °, 
learned counsel could not challenge that position, That is why we said the word 
‘installed’ has to be given its normal meaning and with reference to a given plant 
or a machinery we have got to see whether such installation as that machinery is 
capable of has been achieved. That test, in our opinion, was satisfied by the assessee 
when he put the buses and lorries on the road, that is, when his ‘plant or machinery” 
was set up for service. : 


We find that the Bombay High Court has taken.a similar view in Commissioner 
of Income-tax, Bombay v. Saraspur Mills, Lid1, We respectfully.agree with the principle 
of interpretation laid down by the Bombay High Court in that case.. ; 


The question referred to this Court is answered in the affirmative and in favour ` 
of the assessee. As the department has failed, it will pay the' costs of the assessee.. 
Counsel’s fee Rs. 250. : os Sa i : 


R.M. © Reference answered in favour of the assessee. 
_ IN THE HIGH COURT OF JUDICATURE AT.MADRAS. - ~% 

$ PRESENT. :—MR. Justice ANANTANARAYANAN. aa E 

Logambal Achi E er te Appellant* 


Muthia Pillai and others LEAR eg ; -7 4. Respondents, - 


Madras-Agriculturists Relief Act (IV of.1938), section 18—Costs in suits for recovery of a debt due by an. 
agriculturist filed after the appointed day—Effect of-scaling down due to amendment: `: Bees Am aes 5 : 
,_ In any suit filed ‘after the 1st October, -1937, as provided under section 18 of the Madras Agri- 
culturists Relief Act, even though the suit might have been instituted for the- proper amount as per 
the provisions”of the Act as it then stood, if the ultimate scaled down amount for which the decree 
is passed is different, due to amendment-of the Act subsequently, the plaintiff, will be entitled: fo costs. 
only on the basis of the scaled down debt. There is no discretion in the Court to import equitable. 
considerations in matters like this. - `- : : < 5 PESTE 2 
-Vemireddi Ranga Reddi v. Venkata’ Reddi, (1942) 2 M.L.J 592, explained. 


~ 


ps 
sue 






i RARA i T rere: 


- + Appeals Nos. 336 and 479 of 1956. "77 ~ gath October, 1959. 
Sb, Cae E (and Kartika, 1881, Saka) 


I], LOGAMBAL,, MUTHIAH, PILLAI (Anantanarayandn, J.). gay 


All that can be said is that further amendment of section 18 (1). of Act (IV of 1938), which would 
enable a litigant to recover scale’ of.costs on amount as on the date’ of filing of suit and not with refer- 
ence to futuré chan ges of the Act, would „appear to bei in ‘thei interests. ofj justice and equity; E 


Appeals against the decree of the Court of the Subordinate Judge of Cuddalore, 
dated gth March, 1956, in O. S. No.. 65 of 1943. : 


. T. Muniswami Reddi, for Appéllant.in Appeal No.. 336 of 1956 and for 
Respondent in Appeal No. 473 of 1956. a 


J.-R. Gundappa Rao, for Respondent in ‘Appeal No. 336 of 1956. and for 
Appellant in Appeal No. 473 of i956. 


The Court delivered the following 


JupGMENT.—These are related. appeals from the denent of the learned Prin- 
cipal Subordinate Judge of Cuddalore, in O.S. No. 65 of 1943, which was a suit 
remanded by this Court for recovery of the balance of principal and interest due 
upon a promissory note executed on 1st November, 1937. In A.S. No. 336 of 1956, 
the appellant is the second plaintiff in the suit. In A.S. No. 473 of 1956, the 
appellants are defendants 2 to 5 in the Court below; . 


The point raised in the main appeal (A.S. No. 336 of 1956) i isa simple one ; The 
plaintiff originally instituted the suit after reduction of the debt in accordance with 
the provisions of Madras Act IV of 1938, as it then stood. There was a decree and. 
an appeal to this Court, and in this Court the decree and judgment of the lower Court 
were set aside, and the suit was remanded for disposal in ‘accordance with the direc- 
‘tions of this Court. The-learned Subordinate Judge has finally awarded costs ‘to 
the plaintiffs under section 18 (1) of Madras Act IV of 1938, since the suit was 
admittedly instituted after 1st October, 1937, upon the scale or proportion of. the 
debt as ultimately’ scaled down. What is now urged is that this is a hardship, and 
that, since the plaintiffs are not blameable in respect of the amount for which they 
filed the suit in accordance with Madras Act IV of 1938 as it then stood, they ought 
not to be awarded ‘any reduced costs, simply because the subsequent amendments 
to the Act have affected the amount of the decree. 


The point would have some substance, but for the explicit and clear require- 
ments of section 18 (1) of the Act. In Vemireddi Rangareddi v. Venkata Reddit, a Bench 
of this Court Had to deal, inter alia, with this matter of ie. and the learned Judges. 
observed as follows : 

‘Under the provisions of section 18, when a suit is s filed after Ist October, 1937, the Court must 
allow costs on the basis of the debt as scaled down. ` The corollary of this provisian of law, is that when 


a suit is filed before 1st October, 1937, costs should legitimately be allowed on the basis ‘of the decree 
which would have been passed, had it not been for the intervention of Act IV of 1938”. 


But this principle cannot be stretched further, to negate or nullify the split 
provisions of sections 18 (1) which the Legislature has thought fit to enact. In any 
suit filed after rst, October, 1937, even though the suit might have been instituted. 
for the proper amount as the provisions of Madras Act IV of 1938 then stood, 
if the ultimate scaled down amount for which the decree is passed is different, owing 
to the intervention of statutory amendments, the plaintiff will only be entitled to 
costs on the basis of the scaled down decree. ‘There is no discretion in a Court 
administering a provision of this character, to import equitable considerations which 
would do violence to the ‘plain language and purport of-the section. I, therefore, 
find that the lower Court was right, and that this ground of objection 1 must fail. 
Further, there is even ground to indicate that, with regard to certain of the ‘amend- 
ments atleast; ‘the Legislature really intended them to be retrospective in their effect. 
‘All that ‘can be suggested here is' that a further amendment of section. 18 (1) of Act 
IV of 1938 which would'enable a litigant. to obtain the scale of costs with reference 
to the provisions- of the Act’applicable át thë time when he instituted the’suit, and 
not with reference-to future changes of the ‘Act ‘which could not’ be predicted or pro- 
phesied by ‘any ‘party, Ron ee ‘to’ Bein “the interests of justice’ and: ac eqaity: aie 


7 Gz ~o go> voti 


eoo E T 1. (1942) 2 M.L.J. 592. 
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With these observations, the appeal is dismissed: ‘With regard to the related 
appeal (A.S. No. 473 of 1956) by defendants 2 to 5 this concerns two alleged fur- 
ther payments, namely Rs. 220-5-9 towards Exhibit B-5 and Rs. 60-11-3 towards 
Exhibit A-2. As the lower Court points out,’ these payments ` were not alleged at 
any stage prior to the arguments in the suit, and were not claimed in the pleadings: 
Further, they are not supported by any :direct evidence, or ‘by.dny of.the accounts 
or other portions of the record. They are sought to be substantiated on the cir- 
-cumstantial evidence of the sums in renewal being less than the sums for which such 
renewals ought to have been made, if thesé payments had not really ‘occurred. 
But, obviously, the facts are equally capable of another inference, that there was 
concession to this extent as between the parties. ae ENE a a 
- The related appeal, A.S. No. 473 of 1956 is also seen.to be lacking in merits, 
and both the appeals are~hereby dismissed. . The. parties will bear their own costs. 

R.M: f eee ł% ae Appeals dismissed: ` 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. = 


Present :—Mr. Justice RajAGoPALA AYYANGAR. 


P. E. Rubalingam> aA Fe Gee 7 tot LS. Petitioner® - 
as a a. a A ' asi re oa ee a A wg me SxS) 
"The State of Madras, ‘by ‘Collector of Madras TIT Respondent. 


order. 
K. S. Ramamurthi and T. R. Mani, for the Petitioner. 

`The Additional Government Pleader (M. M. Ismail), for Respondent. 

‘The Court made the following net eee eae © S 3 
Orver.—The Collector of Madras availed himself of the services of the 
petitioner to sell rice to the public at fair price. The machitiery utilised was.that 
‘an agreement was entered into between the petitioner and the Collector whereunder 
ithe petitioner agreed to purchase stated quantitités of rice from the Collector and 
to sell- it to the public at prices fixed by him. While'the agreement of this 
sort was in force, the Collector cancelled and termiinated the agréement. ` It is stated 
that he did so without any enquiry as to the misconduct which he alleged ‘against 
the petitioner and without affording him an opportunity to show cause.- As these 
facts are admitted, it would follow that if the petiioner.had a statutory or other legal 
xight to the continuance of the contract, its termination in such circumstancés would 
entitle him to’ move this Court under ‘Article 226. E : 4 


-The question, however, is whether the question of violation of the principles of 
natural justice would be attracted to a case, where the act of the Government 
amounts merely to a breach of contract. The agreement in question was not under 
any statute, and the petitioner had no right in law, apart from the agreement to 
purchase rice from the Government, nor were the Government bound, again, apart 
from contract, to sell rice to him. Of course as incidental to and as part and parcel 

* W.P. No. 895 of 1959. 


2 


25th November 1959. 
(4th Agrahayana 1881, Saka.) 
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of this sale the Government stipulated for re-sale at a price fixed and this they could 
stipulate to apart from any Statute—under thé ordinary law. Does the-mere fact 
therefore that the seller of the rice happens to’ be the Collector take the case out ‘of 
the rule of law that a mere-breach of contract is not remediable by a high prerogative 
right.’ In my opinion the answer can only be in the negative. The analogy is 
furnished by-the decision relating to the licences granted for running businéss—or for 
import or export. Apart from Statute, they might involve questions of Article 19. 
But here as I said earlier the petitioner had no legal right to insist on the supply of 
rice for purposes of his business by the Government and ‘that should decide. The 
petition fails and is dismissed. No costs. , S7 

P.R.N. —— ‘ f Petition dismissed. . 

- IN. THE HIGH COURT OF JUDICATURE AT MADRAS.. 
PRESENT :—Mnr. Justice RAMASWAMI AND MR. JUSTICE ANANTANARAYANAN, ` 
Kothanda Naidu and others . er ..- Appellants* 
- Oe i sP ooma i l ; 
M. Kuppayya Naidu and another - ; .- Respondents. i 
bs 9 Hindu Law—Debts—Father—Liability of sons for debts incurred by father—Plea of Avyavaharika—Burden 
and extent of proof., 2. oO, , f ` 
Hind hallenge debts incurred by their father as not binding on them on the ground 

of dices ale a or inunoral debts, the burden is theirs to prove by evidence that their father 
indulged in ‘vices and led an‘immoral life and that the debts were tainted in the serise that direct 
connection was apparent between them and certain immoral purposes relating to the private life of 


the father. The-burden is not discharged by showing that the father lived an extravagant or im- 
cael life ; there must be a direct connection established between the debts and the immorality set up. 


Appeal against the Decree of the Court of the Subordinate Judge of Vellore ‘in 


O.S. No. 70 of 1954. . - 2a. . aoe 
A. Seshachari' and A. ‘Srinivasan, for Appellants. 


B. C. Seshachalam and F. Nagarajan, for second Respondent. 

The Judgment of the Court was delivered by j 

Anantanarayanan, 7.—This is an appeal instituted in forma pauperis by the’ plain- 
tiffs in the lower Court (minors represented by their next friend) against the judg- 
ment and decreeof the learnéd Subordinate Judge of Vellore, granting a preliminary 
decree for partition and making provision for the payment of certain debts binding 
upon these minor coparcehers. Tt is’sufficient here to state that the plaintiffs are . 
the minor sons ‘of the first defendant, that the first defendant was adjudged an in- 
solvent in I.P. No. 10 of 1953 and that the second defendant is the Official Receiver, 
North Arcot, representing the estate in insolvency. f ; 

The main contention of the appellants with regard to the debts proved in suit, 
for which provision was made by the. Court in passing the preliminary ‘partition 
decree, was that their father (first defendant) led a reckless, improvident and im- 
moral life and: that these debts are: clearly avyavaharika debts not binding. onthe 
‘appellants. We think it is sufficient for us to state that there was not an iota of 
‘evidence adduced at ‘the trial to prove either that thefirst defendant led an im- 
moral life, or that the débts were taintéd, in the sense that some connection was ‘ap+ 
parent between them and certain immoral purposes relating to, the private life of 
the father (the-first defendant). On the contrary, upon a scrutiny of the evidence, 
the learned Subordinate Judge himself observes that the Witnesses examined on 
‘behalf of the defendants had-something to’say against the wisdom or prudence of the 
first defendant ås a mah of business. “But “all: ‘of them agreed that he is good 
family man”. : 





- We think it’ is sufficient here to set forth the relevant passage from Mulla’ 
Principles of Hindu Law, twelfth edition (1959), Page’ 455, section 295 (2): - 
“® Appeal No. 446 o6'1956/:6" ae Sa 
42 
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i: “The burden which lies upon the sons to prove the immorality of the debt is not discharged by 

showing that the father lived an extrayagant or immoral-life ; there must be a direct connection 

between the debt and immorality set up by the sons”. Í $ 
Y 5 7 S . . 

The learned author supports this dictum by very many citations of case-law of alk 

the High Courts, which we donot think it necessary. to reproduce here, since the 


principle itself is very well-known?. - 


1 


_ In the present case even apart from the fact that no such connection was 
established it is not even proved that the father led ‘any inimoral life, or that he 
indulged in’ vices which led him to éxtravagance. This ground of appeal -must 
consequently fail in entirety. a a er vat f 

It is now further urged before us that the statement filed by ‘the Official 
Receiver does not make specific ‘reference to! tw0.debts, .which are not decree debts, 
and which might have been time-barred for all that the minor plaintiffs (appellants) 
k.ow. Firstly, we do not think that it is’ open to persons in’ the position of the 
appellants (minor - plaintiffs) to plead minority as an excuse for ignorance . upon 
essential matters, upon which they should have necessarily gathered full parti- 
culars, before litigating in Courts of law. , While minors. have certain rights in law 
protecting them, where the burden lies upon them io allege and establish’ certain 
facts, that burden is not léssened by virtue of mère minority, so long as‘they are parties 
tothe suit. Next, even apart from this, we have not the slightest ground for assuming: 
‘that, these two debts “were time-barred’ on the~.date-of” the ‘presentation of! the 
petition for adjudication in insolvency,’ which’ ‘is admittedly . the relevant date: 
Again, we have -not the slightest ground for the presumiption that _ the Official 
Receiver has improperly admitted these debts, when they. were so ‘time-barred on 
‘the relevant date. If that is actually a fact the appellants are perfectly at . liberty, 
under ‘thé provisions’of. the Provincial Insolvency, Act, to agitate for , expunging 
these time-barred debts from the schedule, in appropriate proceedings. |, - »: 


“The appeal fails and is dismissed with ‘costs. The Court-fee due.to Govern- 
ment will be recovered from :the appellants. le wh A . 


orb gt 
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een SS oh ty _ Present :—Mr. Justice RaMAcHANDRA Iyer. | i 
RM: P; M: Ranganathan Chettiar! = ~ < s4). «e Petitioner*.. |. 
Civil Procedure Code (V of 1908), sections 2 (2), 96 ‘and 11 5—Applicability—Connected suits—Decree 
in one—Condition that on the other suit being ‘decreed, decree in former to become joint decree in favour of: plaintif® 
in latter, suit —Clause directing decree not to be executed till disposal of other. suit—If “ decree» —Remedy—Appeal - 
Where in one of two’suits between the same patties, a decree is madé with a condition that if the 
plaintiff in the other suit succeeded, the present decree. would’ become a joint decree-in favour of the 
plaintiff in the’ other suit, and by a separate clause in the “decree the interests of the ‘other. plaintiff” 
is safeguarded by directing that the decree now passed will not be-executed till the disposal of. the 
-other suit, the direction in. the decree amounts to a “ decree ” as defined by section 2 (2),, Civil Pro- 
cedure Code, and cannot be construed as a mere order postponing execution. Thé remedy of the- 
“party aggrieved, by such a direction isan appeal from'the decree’ and-not‘a Civil Revision Petition. 
under section 115, Civil Peocedure Code.) ° > ' :! peed Smee Mes. oan! Oia Beets 
TE hoes | ee! de -2 : . A a ee AE ees 
., Petition sought to.be presented under section 115 of Act V 'of 1908, “praying; 
the High Court to revise the Order of the Court of the Subordinate" Judge, 
Devakottai, dated 27th January, 1959 and made in.O.S. No. 32 of 1958. © 
1. See the discussion of what constitutes illegal Law and usage, Eleventh edition, pagé 404 and- 
‘or immoral debts in P. V. Kane, History of - foll ; T. P. Gopalakrishnan, Hindu Law (1959 
Dharmasastra,, Vol. III, pages 446-448, (all , page-178 and foll.). - 7 A EN 


Sanskrit, Texts reviewed); and Mayne‘on Hindu 
_* Stamp Register No. 26075 of 1959. ~ 
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| -Office note placing the matter for- orders before -the- Court.—This is submitted 
for consideration as to whether an Appeal or Revision is competent in the following 
circumstances :— ' p prhe TEE me ORU g - Wigs YAN BS A 

» S. R. No. 26075 is a Civil Revision Petition sought to be presented to the H gh 
Court, against the decree in O.S. No.-32 of 1958, Sub-Court, Devakottai. That suit 
for the recovery of a sum of Rs. '15,047-10-6 due under a pronote, dated 18th June, 
"1956, executed in favour of one Somasundaram ‘Chettiar, the father of the plaintiff 
by the first defendant-as the manager of the joint family: ` -The 2nd defendant-is the 
son‘ of the rst defendant by his deceased first wife Rajammal and defendants 3 to 
$ are the sons by the 2nd wife. The plaintiff and the gaid deceased’ Rajammal were 
‘the children of the said Somasundaram Chettiar, who'died on 1st December, 1957- 
‘The suit was filed by the’ plaintiff as the sole -heir of: Somadundaram ' Chettiar. 
‘Pending the- suit the -first- defendant ‘diéd and defendants 2° to 5 were brought 
on records as his'legal representatives. The 2nd defendant has filed a partition suit 
earlier, -that is'O.S:-No. 1 of 1958 òn-the file of the same Sub-Court, Devakottai, 
for partition arid separate possession of ‘Zth share in the properties of the estate of thè 
late Somasundarm Chettiar, including ‘the: suit promissory’ note, alléging- that. he 
has become entitled to that share under the: Hindu Succession, Act. (XXX of, 1956). 
This is also referred to in the plaint of the present suit O.S. No..32 of 1958 wherein 
the plaintiff has, stated that the prior partition suit need not be an impediment to 
this suit,, and that; it may, be decreed, if necessary, ‘by safeguarding. the interests. 
of: the 2d defendant in. case his claim for partition was upheld. ‘The. defendants 
2 to 5 had also filed I.A. No. 918 of 1958 for, stay of trial of the, suit under sections 
10 and.151, Civil Procedure Code, till the disposal of O.S. No. 1 of 1958. In the 
‘counter in, this L;A. also, the, plaintiff reiterated that the suit need not be stayed, but, 
the interests of ‘the 2nd defendant may be safeguarded’ ‘On this the-I:A: No. 918 of 
1958 was'. dismissed. and’ after. trial of the’ *suit,~a conditional decree for Rs. 


13,592-10-9 with subsequent interests and costs was passed. GP Ae oi SK 
-~ ' By clause 3 of the decree, ‘it-was-held, that if the 2nd defendant succeeds in O.S. 
‘No. 1 of 1958, the present decree will-become a joint decree in favour-of the snd 
“defendant; he being’entitled to a share.*’ By clause (2) of the’ decree, thé interests of 
the 2nd defendant.was safeguarded by directing that ‘the decree, will’not be exe- 
cuted till, the disposal of. O.S: Ño. 1- of-1958. O S% 00 70 o5 aa a 
` , Against.this direction of-stay:of execution under clause (2) . of the decree, the 
‘present Civil Revision’ Petition is sought to “be presented:” An’ ‘objection was 
raised by the Office that a Civil Revision Petition does not appear to be,a proper 
-remedy, and ,that‘an appeal only lies. It was, pointed out, that the decree passed 
was not an absolute decree in favour of the. plaintiff but was a qualifed: one based 
on the finding-on several issues framed in the suit and:on the consent of the: plaintiff 
for safeguarding the interests: of the 2nd'.defendant.:-:Relying- on the ‘principles of 
‘the decisions in' Brij Mohan Lal v. Saratji Singh’; Zapar Ali v.. Amir Shah?, it was further 
pointed, that an appeal against the finding’ of the lower Court appears to be the 
‘proper remedy‘and hat if the subject-matter of the appeal is incapable of valuation, 
‘it should “be valuéd under-section 50 of Act XIV of 1957 corresponding to Article 
_17-B of Schedule II of the cld Act. Kind attention is solicitéd ‘to’ the” orders, 
dated ‘3rd November, 1953, in'S.R. No. 33938 of 1953 (Appeal No: 1216-of:1953) 
and, dated 17th November, 1953, on S.R. No. 37005 (Appéal No, -1299 of 1953) on 
ghis pomnis a COO S oY aaa Gehan (eS aie, yee ee 
The advocate states that as he is aggrieved only against the direction in clause 
(2) staying the execution of the decree till the disposal of O.S..No. 1 of 1a 58,..a Civil 
Revision Petition ‘only lies and desires that this may, be posted,for order of Court. 
He relies on the .decisicn of K. G. Rangaswami Chettiar & Co. and others v. K.R. 
Eswaramurthi Gounder®, , That decision appears to have no-bearing on the facts of 
the present suit.. It relates to a question of maintainability of a Letters Patent Appeal 
against the-order- of-the single Judge of.the. High-Couirt in a-C.M.P. refusing-to stay 
SUE e 4 . tS ie : 
I. ALR. 1937.0udh 513. 
2. AIR: 1939 Lah. 678 (2). 
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the execution of a decree of the lower Court and as to whether that ordery can be. 
construed as a judgment under clause (15) - of the Letters Patent. Therefore, the 

authority cited by the advocate, does not appear to apply to the facts.of the present 

case. - - : 

- In Kasi alias Alagappa -Chettiar v. RM. AR. M. V. Ramanathan, Chettiar alias 

Srinivasan Chettiar through his next friend AV. PL. GT. Ramanathan Chettiar and others! 

-it was held that the mere fact that the Court which passed the decree, took the view 

that only findings and directions had been given willnot affect the question of appeal- 

ability, The question whether an adjudication is a decree or not must be determined 

with reference to section 2 (2) of the Civil Revision Petition and’ not with referencé 

to its implication, true or supposed arising from the general provisions relating to 

_judgnients and decrees to disposal of suits. The view expressed in the Full Bench 

decision in Baliram, Ganpatrao v. Manohar Damodhar*®, was also discussed but was 

dissented from. In the above circumstances, it is submitted for consideration, as to 

whether the direction contained in the and clause of the decree of the lower Court 

does not fall under section 2 (2) of the Civil’Procedure Code and as to whether an 

` appeal or a revision is competent in this case. i 


_ R. Kesava . Ayyangar, for Petitioner, : : - 
-The Court made -the -following - : 


> OrveR.—In my opinion the: remedy of the appellant is ‘only to file an appeal 
against the decree on the terms of which he-says he has got a grievance. ' Clause (2) 
of the decree cannot be construed as a mere order postponing’ execution. _ Civil 
Revision Petition cannot be entertained. + = = ~> 7 o) iis eE 
~ BRN, oF gg OP ee meh ee Reference answered. 
"0, IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 
|0 Present :—Mr.’ Justice RAMASWAMI AND MR. JUSTICE ANANTANARAYANAN., 
PARVATHI AMMAL fale! e t T .. “Appellant” 

Penal Code (XLV of 1860), 'sections-84, 302 .and. 309—Applicability—Murder by- woman of -children 
and attempt to commit suicide by drowning—Accused in Straitened circumstances and suffering from fits of 
mental depression—O ffence—Sentence—Remission—Criminal Procedure Code (V of 1898), ‘séction, 401—Applt- 
cability—Case if fit for recommeridation for réinission of sentence. , 7 gee ee 
- "Where a woman accused commits the crime of murder of her young children and attempts, to 
commit suicide by drowning, owning to poverty’ and ill-health—mental ‘as well as physical—and there 
is evidence to show that she was suffering from periodical fits of depression. or.mental confusion, but 
there is nothing to show that at the time of committing the offences the accused, by reason of un- 
soundness of mind, was incapable of knowing the nature of her acts or, that those acts were wrong 
“or contrary to law, section’84, Indian Penal Code, cannot be availed of, ‘and the accused -has to be 
convicted under sections‘302 and 309, Indian Penal Code-and sentenced.. But, in view of the poverty 
and ill-health, it would be an appropriate case for recommendation to the. Government under section 
‘401, Criminal Procedure Code, for remission of the.sentences and for further proper, directions. 

2 [Recommendation made fori reduction of sentence of rigorous imprisonment, for life to one. for 
three years and for detention of the accused for the reduced .period in the Madras , Sevasadhan in 


¢ 


accordance’ with G.O. M.S. No. 322, datéd goth January, 1937,] sez: ; oe, 
© ‘Appeal against the Judgient’ of the Additional Sessions Judge of the Court 
‘of Sessions of the Ramanathapurami Division at Madurai, in Case No. 240 of the 
Calendar fòr i958. ee a eB a a 
 |..Vi.G. Srikumar (amicus curiae) - appointed: under Rule. 242 of Criminal Rules. of 
Practice and Orders, 1958, to argue the case and of . pleu Pa Rw et 
Miss T.A. Bhyme, for the Public Prosecutor (P. S. Kailasam), on behalf of the 
State. .- caw E eS a ea ae =F aac a a E 
' The Judgment of the Gourt was delivered by. © = © = P 
< . Anantanarayanan, J—This appellant, Parvathi Ammal; has been convicted by 
the learned Additional Sessions Judge of Ramanathapuram Division at Madurai; of 
offences únder sections 302, India Penal Code (three counts) ‘and 309, Indian Penal 
Code and sentenced ‘to undergo ‘imprisonment for life upon -the charge’ of murder 


ee a 
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le “(1947) 2 M.L.J. 523. cass ' “ea. LLR. (1943) Nag. 241 Œ3B.). ; 
* Crl. Appeal No. 307 óf 19595- ` “p, | arst September, 1959. 
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‘ and.simple imprisonent for:six months under section 309, Indian Penal: Code, the 
sentences to run. concurrently. Further, the -learned Judge has made a recom- 
mendation under section 401; Criminal Procedure Code, that the Government 
might be pleased to commute the sentence to rigorous imprisonment for three years. 


- The facts are very clearly established in evidence, and have throughout been 
admitted by the accused. The accused was married to one Sevugan (P.W. 1) as 
his third wife, and these people were residing at Sillampatti Village in Tirupattur 
Taluk. The accused and Sevugan (P.W. 1) ‘had four children, of which the eldest 
was a daughter named Chinthamani, and the others were respectively a daughter 
Chittu (aged 5); a daughter Papal (aged 3) and a boy (aged 14). ‘The evidence 
shows that about ro years previous to these offences, the earning member of the 
family (P.W. 1) was disabled by dacoits, while sleeping at his sheep pen.: The result 
of this accident was that the entire burden of supporting this family fell on the 
accused. The evidence very clearly proves that these people were in strained cir- 
cumstances, and the accused seems to have suffered from fits of depression or mental 
confusion off and on. .On 2nd November, 1958, when Sevugan (P.W. 1)'left the 
house at about 9 a.m. to proceed to a shandi, the accused and her children were 
taking their food. But before leaving the house, P.W. 1 asked the eldest daughter, 
Chinthamani, to proceed elsewhere, and ‘she was not in the house when the tragedy 
actually occurred. E east i 

The rest of the evidence relating to these offences is given by certain neighbours 

who live in this locality. . Thus, Chellammal (P.W. 2) states that there is a well in 
the land ofone Mayálagù in the village, which has a parapet wall of about one 
foot in height. P.W. 2 heard some'cries.from this well, at a-distance of about 10 
to 12 feet from the well, and peeping inside found the:accused and the two children, 
Pappal and Chelliah, struggling in the water. She raised an alarm, and Subbiah 
(P.W. 3) came to'the rescue, as well as Palani (P.W. 6), a villager residing about 
two furlongs from this village in another village. ‘These persons used a spade, and 
first lifted up one of the children, namely, the boy Chelliah. P.W. 6 and another 
villager took Pappal out of the well in the sameway, and finally the accused was 
rescued. All the three victims'were alive, but unconscious. An attempt was made 
to revive them by putting them on a cart wheel and rotating the wheel. Finally, 
they were able to revive the accused, to consciousness. But the two children, 
Pappal and Chelliah, succumbed in spite of the best efforts of these villagers at res- 
toration. es . 
-  P, W. 1 returned from the‘ skandi that evening, and learnt of the tragedy. The 
other daughter, Chintamani, was also missing, and her dead body was taken out of 
the well only the next day, when it floated to the surface. The first report given 
by P.W. 1 (Exhibit P-1) was recorded by P.W. 9, the -village Headman of 
Nedumaram Village. Investigation followed upon his -yadast. The subsequent 
facts of investigation are not of great importance in this case. But the evidence 
clearly proves that all the three children died of asphyxia due to drowning, and this 
is spoken to by Dr. Barkathullah (P.W. 4), the Civil Assistant Surgeon at 
Tiruppattur, who held the autopsies. : > 


~. The accused has throughout made a clean breast of her guilt, and a judicial 
confession was also recorded from her by the Sub-Magistrate, Karaikudi (P.W. 5). 
In her statement in the committal Court (Exhibit P-13), the accused'stated that she 
tried to end her life, and to drown. her three children, on account of poverty and ill- 
, health. ‘‘In a similar statement made at the trial, the accused added this further 
reason for her committing the offences, namely, that’she was ill-treated by her 
husband (P.W: 1). ‘It is difficult, on the record, to say how far this allegation 
has any substance in’ truth. ` ; Sa : 

Upon abundantly proved facts, which have been admitted throughout 
by the accused, the lower. Court, rightly. convicted the accused of murder 
upon three counts, in respect--of the- three -children whose deaths- she 
caused ,- (section: : 302, Indian Penal Code), and .also of an attempt. to 
commit suicide: (section 309, Indian Penal Code). We accordingly 
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confirm the convictions imposed by the trial Court. There can be no doubt what- ` 
ever that the accused committed these crimes owing to poverty and ill-health. Her 
ill-health appears to have been mental as well as physical, and the evidence shows 
that she suffered from periodical fits of depression; But there is nothing to show that, 
at the time of committing these offences, the accused, by reason of unsoundness of 
mind, was incapable of knowing the nature of her acts, or that those acts were wrong 
or contrary to law. But taking into account the ‘background of circumstances 
against which these offences occurred, and, in particular, her poverty and ill-health, 
` we do feel that this is a very appropriate case for recommendation to the Govern- 
ment under section 401, Criminal Procedure Code, to remit the portions of the sen- 
tences imposed, and to make such further directions in accordance with the law as 
. may be proper in the case. Accordingly, we confirm the sentences also, but 
recommend to the Government under section 401, Criminal Procedure Code,’ read 
with G.O. Ms. No. 222 Ms., dated goth January, 1931, which has specific applicabi- 
lity to women convicted of infanticide under such circumstances, that the period 
of imprisonment totally imposed in this case, be reduced. to rigorous imprisonment 
for three years, as recommended by the learned Sessions Judge, and further that for 
this period the accused should be detained in the Madras Seva Sadhan in 
accordance with the provisions ‘of the G.O, quoted above. 7,” 


P.R.N. ' ———— Appeal dismissed, convictions and sen- 
= tences confirmed, case recommended to 
Government under section 401, 
Criminal Procedure Code. ` 
` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


So 3 PRESENT :—MR. JUSTICE RAMASWAMI, 
The Public Prosecutor T Appellant* 
v. ` ; 
S. Joseph _ «+ Respondent. 
Criminal Procedure Code (V of 1898), section 417 (3)-—Appeal against acquittal—Interference by High Court 
— When proper. , f 
In an appeal against acquittal the-High Court will interfere only for substantial and compelling 
reasons. The High Court will not interfere unless itis convinced that the interest of justice requires 
that the acquittal must be set aside. . . 

. Appeal under ‘section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid Respondent (accused) by the Sessions Judge of Tiru- 
chirapalli in C.A. No. 177 of 1957, on his file S.C. No. 80 and 81 of 1957 on the 
file of the Assistant Sessions Judge, Tiruchirapalli. 


. The Public Prosecutor (P. S. Kailasam), for Appellant. 
V. T. Rangaswami Iyengar, for Respondent. 
The Court delivered the following 


Jupcment.—The accused S. Joseph was convicted under section 471 read with 
section 466, Indian Penal Code, by the learned Assistant Sessions Judge of Tiruchira- 
palli Division in Sessions Case Nos. 80 and 81 of 1957, and sentenced to R. I. for 
two years. On appeal the learned Sessions Judge of Tiruchirapalli in C.A. No. 177 
of 1957 has acquitted the accused. Hence this appeal by the State. 


The facts are :—Sometime in June, 1956, the Government imposed control 
over the distribution of cement, obviously, as the production was insufficient to 
cope with the demand. The Cement Stockists could supply and sell without permit 
only 15 per cent. of the stock supplied to them by the manufacturers. They should 
supply or sell the remaining 85 per cent. of the stock only as against permits issued by 
the competent authority. The Government authorised the District Collector, and, 
or the Personal Assistant to issue permits for sale of cement between 1 to 5 tons and 
the Tahsildar of the Taluk concerned to issue permits for sale up to one ton. 





* Ctl. A. No. 215 of 1958. Posey © - 12th November, 1958. - 
“be ; : (21st Kartika, 1880—Saka). - 
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So far as Tiruchirapalli District Collector’s Office is concerned, the procedure 
adopted in the issue of permits was as follows: The District Collector or his 
Personal Assistant had authority to issue permits for the supply of. more than one 
ton. The Tahsildar of the Taluk concerned was authorised to issue permits for 
the supply of cement up to one ton, On the receipt of an application for issue of 
permit for supply of cément the same will be sent to the Huzur Head Clerk No. IV 
(HLH. C. IV) in the Tiruchirapalli Collector’s Office, either by the District Collector | 
or by his Personal Assistant. The said officer would hand it over to the clerk con- 
cerned who will put up a note thereon. The application with the office note will 
then be placed before the District Collector or his Personal Assistant. On their 
passing orders for supply of a particular quantity, the clerk concerned will prepare 
an Office copy of the permit styling it as a proceeding of the District Collector. The 
office copy will be submitted to the District Collector or his Personal Assistant as 
the case may be through the Huzur Head Clerk. The officer concerned will approve 
of it and sign it. Then the Head Clerk will send it for being fair copied. This will 
be done with two carbon duplicates. The Head Clerk will sign all of them, send 
one to the Tahsildar of the Taluk concerned, another to the dealer or stockist, who 
is-directed to supply, and the third to the applicant. The clerk concerned main- 
tains a personal register wherein applications for grant of cement permit, the nature 
and date of disposal thereof, together with the reference current number and after 
disposal the L.Dis. number would all be entered. Generally, the received date seal 
or any other seal of the Collector’s OfficeSwould not be affixed to the cement permit : 
vide the evidence of P.Ws. 1 to 3. The procedure‘is not challenged by the accused. 


Accused is the proprietor of Fathima Electrical Company, Palakarai, He also 
carried on business as electrical contractor under Central Public Works Department 
in Tiruchirapalli Aerodrome and carried out some electrical works in the said Aero- 
drome : vide the evidence of P.W. 7, the Section Officer of Central P.W.D. : 


P.Ws, 8 and g testified that on 27th April, 1957, the accused produced Exhibit 
P-1 as the cement permit issued by the District Collector's Office authorising him to 
purchase five tons of cement, that accused paid the price therefor, that Exhibit P-37, is 
the carbon copy of the:cash bill prepared for the sale of the cement, that accused sign- 
ed therein and that the accused took delivery of the five tons and also the original 
of Exhibit P-37. P.W. 10 testified that on 8th May, 1957, the accused presented Exhi- 
-bit P-2 purporting to be a cement permit, signed the endorsement Exhibit P-2 a over- 
leaf thereof in his presence, paid the price therefor and took delivery of five tons of 
cement and also received from P.W. ro the original of Exhibit P-40, Exhibit P-40 
‘being the carbon copy of the cash bill prepared for the sale of the cement. 


The accused denied the above evidence of P.Ws. 8, 9 and 10. He denied also 
that he presented Exhibit P-1 to P.W. 8 and Exhibit P-2 to P.W. 10 or signed Exhi- 
bits P-37 and P-4o and took delivery of any cement. He examined D.W. 1 to show 
that the cement was sold by the stockists indiscriminately without knowing anything 
about the identity of the permit-holders. 


The learned Assistant Sessions Judge relying on the evidence of P.Ws. 8 to 10 and 
also by comparing the admitted signatures of the accused with the disputed signatures 
in Exhibits P-1 and P-2, held that the accused was guilty of the offence for which he 
stood charged and convicted and sentenced him as mentioned above. 


The law relating.to appeals against acquittals has become well-settled. In an 
appeal against acquittal it has been laid down repeatedly by their Lordships of the 
Privy Council as well as the Supreme Court that this Court will not lightly interfere 
with an acquittal. They will pay due regard to the fact that the respondent comes to 
this Court with the original presumption of innocence fortified by the acquittal by 
the lower Court. This Court will also bear in mind that the lower Court had the 
advantage of seeing the witnesses in the box and was able to come to its conclusion 
on imponderable factors like the “feel” of the case, and which cannot all be transla- 
ted into paper as well as on the records of evidence. In fact interference with an 
acquittal is an innovation in the Criminal Procedure Code and this Court will natu- 
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rally exercise carefully that power to interfere with such acquittals and set it aside. 
This is sometimes expressed in another fashion, namely, that this Court will interfere 
for substantial and compelling reasons. In other words, this Court will not interfere 
lightly and on unsubstantial! grounds and what is more it will not interfere unless it is 
convinced that the interest of justice require that the acquittal must be set aside. These 
are the principles laid down by the Privy Council and the Supreme Court, whatever 
the phrases which might be used, and which are not terms of art. The sum and sub- 
stance of all that has been laid down by both the Privy Council and the Supreme 
Court is that you must have good and sufficient and cogent grounds to interfere and 
you must interfere only when the interests of justice manifestly require it. Thus, in 
essence there is no distinction between an appeal against an acquittal and an appeal 
from a conviction on principle. But the difference is only on the accent. 


That this is really the settled law will be evident from the following tabular state- 
ment of the judgments of the Supreme Court : i 


Sheoswarup v. King Emperor, 67 M.L. J. 664: High Court has full power ‘to review evidence. No 
‘L.R. 61 LA. 398: LL.R. 56 All. 645 : limitation should be placed upon the power unless 


- ALR. 1934 P.C. 227 (P.C.). itis expressly stated in the Code. No distinction 
- between appeal against acquittal and appeal from a 
conviction. i i 


. 362: A.I.R. 1945 P.G. 151 (P.C.). 


Prandas v. State, A.I.R. 1954 S.C. 36° .. Six Judges. (Kania, C.J., Fazl Ali, Mukherjea, Patan- 
jali, Mahajan, and S. R. Das, JJ. Fazl Ali, J.,). 
ie, “Judgment. ne 
' , Sheo Swarup’s case approved para. 6 judgment. . 
Tulsiram Karu v. State, (1953) S.C.J. 612 : Kania, Patanjali & S. R. Das, JJ. ; 
ALR. 1954 S.C. 1 (S.Č). ; An experienced Judicial Officer (S.J.) having had 
= ‘ reasonable doubt the High Court requires good arid 
i sufficiently cogent reasons to overcome such rea- 
sonable doubt. 


Walayat Khan v. State of U.P., L.L.R. (1953) Fazl Ali, Mahajan and Chandrasekhara Iyer, JJ. 
1 All. 189: A.I.R. 1953 S.C. 122. The power of the High Court in appeal aganist acquittal 
, are as wide as in appeals from conviction. But there 
i ` are two points to be borne in mind : 
1. Presumption of innocence continues. 
2. Slow to disturb the finding of the Judge who saw 
and heard the witnesses. SIEN 


Noor Mahamed v. Emperor, (1945) 2 M.L.J. 


Surajpal Singh v. State, (1952) S.C.J. 32: Fazl Ali and Bose, JJ. 
(1952) 1 M.L.J. 426: 1952 S.C.R. 193: High Court has full power to review the evidence. but 
A.LR. 1952 S.C. 52 (S.C.). . it is equally well-settled that the presumption of in- 
z . nocence is further reinforced by the acquittal by 
i the trial, Cõurt which had the advantage of seeing 
the witnesses and hearing their evidence could be 
reversed only for very substantial and compelling 

reasons. 


The High Court had not discussed the evidence of 4 
` witnesses. Had not met the objection pointed out 

5 : by the Sessions Judge. : 
C. M. Narayana v. State of Travancore, A.1.R. Patanjali C.J., Mukerjee, S.R, Das, Bose, Ghulam 


1953 S.C. 478. Hasan, JJ. 
Follows Sheo Swarup’s case. 


‘Puran v. State of Punjab, (1954) 2 M.L.J.124: Mahajan, S.R. Das,. and Bhagavati, JJ. 

(1954) S.C.J. 573 : (1955) 18.C.R.243: Findings can be revesed only for substantial and 
. ALR. 1953 S.G. 459 (S.C). compelling reasons. Refers to Sheo Swarup’s case, 
: < but finally concludes by saying that they were not 
ay able to see any compelling or substantial reasons for 
reversing the order of acquittal. 


Rwinglee Ariel v. State of Madhya Pradesh, Mehajan, S.R. Das and Bhagavati, JJ. 
ALR. 1954 S.G. 15. Quotes Sheo Swarup’s case with approval. 


Ajmer Singh v. State of Punjab, (1953) S.C.J. . Mahajan, S.R. Das and Bhagavati, JJ. ~- ; 
. 85 : (1953) 8.C.R. 418 : (1953) 1 M.L.J. Can only be reversed for substantial and compelling 
(8.C.) 37 : ALR. 1953.8.C. 76. - `" ` ' reasons,- Me D i : 


I 
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Trimbak v. State of M.P., A.I.R. 1954 S.C. Mahajan and Bhagavati, JJ. 

39. There is a heavy onus on the prosecution to prove that 
the order is manifestly erroneous. The High Court 
seems to have approached the case as if it was 
considering an appeal against conviction. 


Rao Shiva Bahadur Singh v. State of Vindhya Bhagavati, Jagannadha Das, Venkatarama Ayyar, JJ. 
Pradesh, (1954) S.C.J. 362 : 1954 S.C.R. Follows C. M. Narayan v. State af Travancore, A.I.R. 


1098: A.LR. 1954 S.G. 322 (S.C.). 1953 S.C. 478 which follows Sheo Swarup’s case. 
Madan Mohan rev: State of U.P., A.I.R. Mukerji, Bose and Ghulam Husan, JJ., 
1954 S.C. 637. Follows Sheo Swarup’s case € Narayan v. State of 
Travancore. 
Bansidhar Mohanty v. State of Orissa, A.I.R. Mahajan, C.J., S. R. Das, Bhagwati and Venkatarama 
1955_9.C. 585. Ayyar, JJ 


Follows Sheo Swarup v. King Emperor, 67 M.L.J. 664 : 
L.R. 61 LA. 398: LL.R. 56 All. 645: ALR. 
1934 P.C. 227 (P.C.). Surajpal Singh v. State, 
(1952) 1 M.L.J. 426: (1952) S.C.J. 32: 1952 
S.C.R. 193: A.I.R. 1952 S.G. 52 (S.C.). Puran 
v. State, (1954) 2 M.L.J. 124: (1954) SOJ 
573 : (1955) 1 S.C.R. 243: A.I.R. 1953 S.G 
453 So): Narayanv. State of Trav., A.I.R. 1953 


C. 47 


Wording of Sheo Swarup reiterated. 

High Court is not justified in an appeal against acquittal 

_ in brushing aside the view taken by the trial Court 
which is by no means patently absurd or unrea- 
sonable because as a result of laborious process of 
reasoning, it is possible to take a different view on 
the evidence. 


Atley v. State of U.P., A.I.R. 1955 S.C. 807. Bose, Venktarama Ayyar and Sinha, JJ. 
; High Court can review the evidence. Refers to 
Surajpal Singh v. Siale, E5 S.C.J. 32: (1952) 


. S.G.R, 193: AIR 52 S.C. 52, Wilagakhan v. 
State, I.L.R. (1953) I ‘All. 189: A.I.R. 1953 S.C. 
122 (S.C.). 
Surjan v. State of Rajasthan, A.I.R. 1956 S.C. Bose and Jaganadha Das, JJ. 
425. High Court is free to appreciate the evidence and will 


be slow to reverse an acquittal except for strong and 
compelling reasons. 


Aher Raja Khina v. State of Sourastra, (1956) 1 Bose,Venkatarama Ayyar and Chandrasekhara Iyer, JJ.» 
M.L.J. (S.C.) 135 : (1956) S.C.J. 243: Venkatarama Ayyar, J., dissenting. Per Majority.— 
(1955) 2'S.C.R. 1285: A.I.R. 1956 S.C. It is not enough for the High Ccurt to take a different 
217 (S.G.). view but there must also be substantial and compel- 

ling reasons. If the trial Court takes a reasonable 
view interference is not justifiable unless there are 
/ really strong reasons for reversing. 


Ajmer Singh v. State of Punjab, gg 1 M.L.J. 376 : 
£1953) SCJ. 85 : (1953) S.G.R. 418: ALR. 1953 
S.C. 76., Surajpal Singh v. State, (1952) 1 M.L.J. 426 : 
Q952) SCJ. 32 : 1952 S.C.R. 193: ALR. 1952 
S G. 52 (S.C.). 
Balbir Singh v. State of Punjab, A.I.R. 1957 Bhagawati, Imam, S.R. Das, Govinda Menon, JJ: 
S.G. 216. Refers to Prandas v. State, A.I.R. 1954 S.C. 36, Sheo 
Swarup v. King Emperor, 67 M.L.J. 664: L.R. 61 
I.A. 398: I.L.R. 56. All. 645 (P.C.): A.LR. 1934 
* i Z P.C. 227 (PB.C.) Surajpal v. State, Ajmeer Singh v. 
State, Aher Raja Khima v. State of Sourashtra. 
There must be sufficient and compelling reasons, 


Bhagwan Das v. State of Rajasthan, (1957) 1 Bhagawati and Kapur, JJ. 
M.L.J. (Cr.) 478: (1957) S.C.J. 515: High Court should not set aside an order of acquittal 
A.LR. 1957 S.G. 589 (S.C.). unless there are substantial and compelling reasons 
for doing so. 
i Following Surajpal Singh’s case. 


Ramjanam Singh v. Bihar State, A.LR. 1956 - Acquittal strengthens the hands of the accused. Strong 
‘S.C. 643. presumption of evidence is not displaced. 


43 
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Bearing these principlesin mind, let us examine the facts of this case. On 
a review of the entire circumstances, I have come to the conclusion that the 
learned Sessions Judge has given good, sufficient and cogent reasons for holding 
that the prosecution had not established the case beyond reasonable doubt 
against the accused. Here are my reasons. 


. The case for the accused that on account of certain disorderliness prevailing in 
the administration for issue of permits for distribution of cement, many people have 
taken advantage in collusion with the revenue staff of the District Collector to bring 
about forged permits and deliveries of the same to the stockists, stands fully made out. 
The evidence of P.Ws. 1 to 6 shows that sufficient precautions were not taken and 
sufficient check was not made either in the Collector’s Office or in the Taluk Office to 
ensure prevention of use of forged permits for’‘purchasing cerent. P.W. 5, the Tahsil- 
dar testified that about the last week of April 1957, P.W. 4 the Revenue Divisional 
Officer orally told him that there were complaints to the effect that clerks and peons 
of the Taluk Office were issuing forged permits. P.W. 4 issued a printed order as 
per Exhibit P-34 dated 22nd May, 1957, to the village Headmen that they should 
recommend only persons who had real necessity for cement. Therefore, the version 
of the accused that taking advantage of this disorderliness, the two forged permits 
forming the subject-matter of the prosecution, might have been secured and utilised 
by some persons taking also advantage of the fact that this accused was a contractor 
of the Aerodrome and that if permits were issued in his name, stockists would 
readily sell the cement on those permits is not unfounded. 


Then, that the stockists were also either by design or by accident careless in issu- 
ing cement against forged permits is evident from the fact that notwithstanding the 


~ Tules, no copy of the permit is said to have been issued to the accused was received by 


the stockists, they still issued cement and did not also ask or remind the Collector’s 
‘Office for copies being sent to them even assuming that with a view to oblige contrac- 
tors they supplied the cement before receiving the copies of permits. 

It is difficult to believe the stockists P.Ws. 8 and 10 when they swore that either 
the accused and a Mohammadan known to them as the servant of the accused came 


` and produced the permits and it was only when the accused signed the permits the 


cement was supplied. First of all, the signatures have not been brought home to the 
accused, The learned Assistant Sessions Judge who purported to have compared 
the disputed signature with certain admitted signatures of the accused, pronounced 
in favour of the genuineness. The learned Sessions Judge did the contrary. No 
handwriting Expert of the Government has been examined. In this very case the 
accused has examined a witness D.W. 1, the village Headman of Somarasampettai 
who testified about Exhibit D-5. P.W. 8 says that this Exhibit D-5 was a permit 
issued to one Sankaralingam whom he knew to be a resident of Somarasampettai 
and areal person. But the village Headman of Somarasampettai states that there is 
no such person at all in that village. The servant of the accused who is said to have 
brought one of the permits is said to be a Muslim by name Abdul Gaffoor or Ajiba. 
But neither of them has been traced. The accused denies that he had a Muslim 
‘servant whose name was Abdul Gaffoor or Ajiba. P.W. 11 the Investigating Officer 
could not get at Abdul Gaffoor or Ajiba. In fact the learned Sessions Judge has 
rightly characterised the story of the stockists that they knew the Muslim servants 
of the accused and that they spotted them when the transaction was effected, when 
there were a large number of transactions in the shop and they could not reasonably 
‘be expected to remember the persons who came to the shop, as not acceptable. 


Therefore, the learned Sessions Judge could not be said to have had no good or 
sufficient ground when he held that the presentation of permits and taking delivery 
of the cement by the accused or his servants has not been brought home to him. Then 
when 8o tons are said to have been issued to this’ accused in the course of one month, 
and in regard to which the charges relate only to ten tons, and when the accused’s 
business place is situated opposite to the Palakarai Police Station and it is the com- 
mon case that the accused was not executing any works during that period, these 1000 
and odd bags could not have. vanished into thin air. Still we have not a tittle of 
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evidence in regard to the financing or the disposal of this large quantity of cement. 
When it is to the self-interest of the stockists to assert the same as otherwise if they 
are shown to have supplied cement to fictitious persons their licence would be cancel- 
led, the learned Sessions Judge has rightly stated that under these circumstances in the 
absence of other corroborating materials enablitig us to accept the testimony of P.Ws. 
8 to 10, it is unsafe to rely on the testimony of P.Ws. 8 to ro alone to hold that the 
accused personally appeared at the shops of P.Ws. 8 to 10 presented Exhibits P-1 and 
P-2, signed on them and purchased the cement. - 

Therefore, there are no grounds to interfere with the acquittal by the learned 
Sessions Judge. This appeal is dismissed. i 

K.S. ' Appeal dismissed - 


IN THE HIGH COURT OF JUDICATURE AT.MADRAS. 
PRESENT : Mr. JUSTICE SOMASUNDARAM. f 
‘S. Krishnamurthy i .. Appellant* 
, Penal Code (XLV of 1860), section 161—Receipt of illegal gratification—Frame of charge—Need to, 


~ 


conform to the requirements of section. 


‘In a prosecution for an offence under section 161 of the Penal Code it is necessary to prove all 
the ingredients of the offence as set out in the section. Mere receipt of money by a public servant 
in order to get a job for another person somewhere would not by itself necessarily be an offence under 
section 161 of Indian Penal Code. The rendering or attempting to render any service with any 
public servant, should be referred to in the charge and established before an accused could be con- 
‘victed of an offence under that section. . À 

- Appeal against the Judgment of the Special Judge, Madras in Case No. 5 of the 
Calendar for 1958. . nS . 

A. S. Sivakaminathan and T. R. Gnanasekaran, for Appellant. 
The Public Prosecutor (P. S. Kailasam) on behalf of the State. 
The Court delivered the following l 


Jupcment.—The appellant was tried by the Special Judge, Madras for offences 
under section 161, Indian Penal Code and section 5 (i) (d) read with:section 5 (a) 
of Act II of 1947 and convicted. He was sentenced to imprisonment till the rising of 

' the Court and a fine of Rs. 300/- 


The prosecution case may be briefly stated as follows : 


The appellant was a Clerk employed in the Records Section of the Chief ‘Engineer‘s 
‘Office, Southern Railway. P.W. 2, Kulasekharan, a young man of about 22 years 
is said to have been trying forajob. Having heard that there was recruitment for the 
the post of Khalasi in the General Mechanical Department of the Southern Railway, 
he is said to have gone to that office for the purpose of getting the necessary informa- 
tion and applying for the post. P.W. 2 is a stranger to the accused. But when he 
went to the office he is said ‘to have been seen by the accused in the office. The , 
accused came out immediately on seeing P.W. 2 and asked him what he wanted. P.W. 
2 told him that he was in need of a job and immediately the accused told him to come 
to his house that evening and gave him his address. But P.W. 2 did not meet the 
accused that evening in his house as he says that he sustained an injury while playing 
football. Three days later, on the 27th he went to the house of the accused. Then 
the accused is said to have given him a draft application asking him to make out 
such an application in his own handwriting: ‘The accused also asked P.W. 2 to 
bring his S’ S. L. C. Book. More than all these he demanded from P.W. 2 Rs. 50 
to try for the job. P.W. 2 is stated to have pleaded poverty and finally the bargain 
was struck at'Rs. 30. 
‘PW, 2 is said to have taken Rs. 30 from his father the next day. He is also 
said to have written a fair application Exhibit P-4. But suddenly he realised that it 
was wrong and virtuous sentiments overtook him all of a sudden and he decided that 
he should not pay a bribe and get ajob. He immediately went to the Special Police 
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Establishment after hearing that there was a such a department constituted by, the 
Government, to detect offences of this type, and gave information to them. . The 
Officer who was naturally on the look out for such culprits, took a witten complaint. 
and asked him whether he brought the money and when P.W. 2 showed him the 
thirty rupees, the officer noted down'the number of the currency notes ina paper and. 
got P.Ws. 3 and 4 to attest the same, Then he is said to have given the modus operandi, 
as to how P.W. 2 should pay the money. and where they would wait. The next day,. 
in accordance with the directions given by the police, P.W. 2 went to the house’of the 
accused for the purpose of paying, the money but the accused was not in his house. 
The Police Officers asked P.W. 2 to wait till the accused returned home. The accus- ` 
ed returned home at g p.m. After a little while he came out wearing only a banian 
and made eriquiries of P.W. 2. P.W. 2 gave the application form and Rs. go to the 
accused, All-this happened: while they were’ walking ‘together leaving the house.. 
After getting the money the accused is said to have promised to get P.W. 2 the job. 
In the meantimé P.W. 2 informed the Police Officer of the payment of the money to- 
the accused. The Police officers went past the accused and stopped him. On being: 
questioned, the accused at first denied but subsequently took out the application form. 
and Rs. 30, from inside his banian. The witnesses whom the officer took, attested 
the mahazar. After further investigation the accused was charge-sheeted for the 
offences mentioned above. There can be no doubt that this Rs. 30 was recovered. 
from the accused under the circumstances mentioned by prosecution witnesses, that is; 
P.W. 2 paid Rs. 30 at the place mentioned and they were found inside the accused’s 
banian along with the application. But the rest of the story is all a put up one, that is: 
to say, it is not as if on seeing P.W. 2 the accused came out immediately and that P.W. 
2 suddenly became virtuous in his sentiments and wanted to prove to be the right type- 
of citizen. It must all have been arranged by -the Special Police Establishment, 
That the trap was laid and the police succeeded in the trap cannot be disputed: The- 
result is that the accused undoubtedly was in possession of Rs. 30 given by P.W. 2, 
which was certainly given for the purpose of getting a job for.P.W. 2 as a Khalasi. 


_ The leared:counsel Mr. Sivakaminathan appearing for the accused has taken. 

a point of law and that is that in the charge as framed by the Special Judge there is no- 
mention that the money was taken by the accused for the purpose of using his influs- 
‘ence with a particular public servant or any public servant.. The first charge as 
framed is as follows :— aN S 

- “That you being a public servant, employed 2s a Clerk in the Record section of the Chief Engi-- 
neer’s Office, Southern Railway, Madras, on or about the 28th day of February, 1957, at Madras — 
(near Mambalam) Railway Station did demand and accept a sum of Rs. go (thirty only) from Shri 
N. Kulasekharan as -gratification, other than legal remuneration; as a motive for getting him a. 
Khalasi’s post in the Railway in pursuance of earlier demands made by you; and thereby committed. ~- 
an offence punishable under section 161, Criminal Procedure Code and within my cognizance.” 


The relevant portion of section 161 Indian Penal Code runs as follows : 


: “ Whoever, being........ a public servant, accepts or obtains...... any gratification whatever,. 
other than legal remuneration, as a motive........ for doing...... favour...... to any person ,or. 
for rendering...... any service...... to any person,...... with any public servant, as such...... y 


The contention is that the charge does not contain the words “with any public 
servant” mentioned in section 161, Indian Penal Code. Normally, I should have: ~ 
thought that when a person accepts money saying that he will get a job for him it 
carries with it necessarily the implication that he is going to use his influence with the 
concerned public servant. In my opinion, there is.really no need to add the words 
or mention the words “ with any public servant ” in the charge. But the learned 
counsel is supported in his contention by a decision of the Supreme Court in State of” 
Ajmer (Now Rajasthan) v. Shinji Lal. In that case the charge that was framed was 
more or less similar to the one framed in this case and there was no reference to 
“Public servant” therein. His Lordship Wanchoo, J., observed as follows at 
page 592 m 2. E f m i 

EEEN the first two ingredients set-out above are.clearly established in this case ; but the- 


third ingredient, (namely, that the gratification should have been taken’ as a motive or reward ` for- 
rendering or attempting to render any service with any public servant) is not evén charged against. 
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tthe accused. The charge merely says that he took the money as a motive for securing a job for Prem 
‘Singh in the Railway Running Shed, Abu Road. It does not disclose who was the public servant 
‘whom the accused would have apptoached for rendering or. attempting to render service to Prem 
‘Singh in securing a job for him. Even in the complaint madé by Prem Singh to the Deputy Superin - 
«tendent of Police all that was said was that the accused told Prem Singh that'he would secure a job 
for him at Abu Road, because he had considerable influence there. It was not disclosed as to who 
was the public seryant on whom the accused had influence and whom he would approach in order to 
render service tò Prem Singh. In his statement also Prem Singh did not say that the accused had told 
him that he had influence on any particular public servant at Abu Road whom he would influence 
in order to render this service to Prem Singh, namely, procuring him a job. It is true thatthe appli- 
‘cation was addressed by Prem Singh to the Divisional Mechanical Engineer and was given to the 
accused who said that it was all right ; but Prem Singh did not even say that the accused has asked 
him to address the application to the Divisional Mechanical Engineer. It seems that the application 
was addressed to the Divisional Mechanical Engineer, simply because, he was obviously the officer 
in charge of the Railway Running Shed at Abu Road. Thus, Prem Singh did not say either in his 
complaint ‘or in his statement that the accused had told him that he would render service to him by 
approaching a particular public servant. In the Charge sheet submitted by the Police as well as in 
the charge framed by the Court, it was not disclosed whether any public servant would be approached 
to render service’ to Prem Singh, i.e., by securing him a job. In the circumstances one of the ingre- 
dients of the offence under section 161 was neither alleveds nor charged, nor proved against the accused 
"The mere fact that a person takes money in order to get a job for another person somewhere would not 
by itself necessarily be an offence under section 161, Indian Penal Code unless all the ingredients 
of that section are made out. As in this case one of the main ingredients of that section has not been 
made out, the accused would be entitled to acquittal”. ~ 


These observations of 'Wanchoo, J., apply with equal force to the facts of this 
case, because one of the main ingredients of the section, namely, rendering or attempt- 
ing to render any service with any public servant is not réferred to in the charge, 
is not spoken-to by the witnesses and is not mentioned in the complaint. Therefore 
in this case the accused is entitled to acquittal’on the principle laid down by the deci- 
sion of the Supreme Court referred to above. The convictions and sentences must be 
set aside and the accused must be acquitted. The. corivictions and sentences of the 
accused are set aside and he is acquitted. ` 


RM. i o i ——— ES Appia allowed. 
“ IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PRESENT” +—Mr. Justice SoMASUNDARAM AND Mr. . Justice RAMASWAMI, 


The Public Prosecutor. - l O a es a Appillent™ 
0. i ` > , ate : 
Semalai Pannadi_ and another a PT aa ae - Respondents. 


„Penal Code, (XLV of 1860), sections 300, Excspiion 2, 2, 430 sind | 09 Bie right of private defence 
in preventing mischief and causing death—Conviction. aut 


. ‘The accused used a' heavy instrument like aispade c on the haad of the. deceased : so forcibly as to 
fracture the skull extensively. and i injure the brain causing his death. . i 


Where the deceased was committing the specific offence of mischief enumerated in sction -430, 
Indian Penal Code, i.e., by wrongfully diverting water, the accused was justified in preventing 
him forcibly from’ consummating ‘that mischief in defence of the property of his master. 


` The accused was Held howéver to Have clearly, exceeded ‘the right of private defence and therefore 
his act falls within the Exception 2 to section 300, ‘Indian Penal Code and the conviction under section 
304 (Part II) of the Penal Code has to be confirmed... ; ne) 


“t 


Elements of mischief under the Penal Code analysed. * . š 
` Appeal under section AIT ‘Criminal Procedure Code eiit the acquittal of 
the Respondents (Accused Nos. 1 and 2) bythe Sessions Judge of tlie Coimbatore 
Division in Case No. 142 of the Calendar for 1958 of. an pitence under section 302 


read with section 34, Indian Penal Code. 
~ The Public Prosecutor (P: S. Kailasam) for Appellant. - 
S.. Mohankumaramangalam, . for st Respondent. 
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S. Sethurainam for: 2nd Respodent. 


The Judgment of the Court was deliv ered by 


- Ramaswami, `'J.—This appeal-is preferred by the State against: the acquittal of 
Semalai Pannadi (Accused 1) for an offence under section 302, Indian Penal Code by 
the learned Sessions, Judge of,Coimbatore in Sessions Case No. 142 of 19 58. He was 
convicted under section 304 (Part TI) and. sentenced to rigorous imprisonment for 
five years: But he has not preferred’ an. appeal against the said conviction and sen~ 
tence. The State also appeals, aernst the acquittal of Accused 2. 


The case:against Accused 1 was : The deceased Kanda Pannadi was a ryot culti- 
vating Naduvakadu. on lease from‘one Murugana Goundan. ‘To: the west of this land 
is the land’ of Ramana’ Goundaii called Parambukorai. - The'accused Semalai Pan- 
nadi was the Thannirkatti: of the'decedsed Kanda Pannadi till Chittai-last‘when his. 
services were dispensed ‘with. Thereafter he became the. Thannirkatti of Rama 
Goundan. These lands were irrigated with the water of Puthu Vaikal. . This watér 
was, diverted’ to these lands‘ by Koppus. - Parambukorai of Ramana ‘Goundan ‘is 
irrigated through | the southern’ Koppu and thé land of thedeceaséd through the middle 
Koppu. It is the case both for the prosecution as well as the. accused, that_on 15th 
June, 1958, transplantation was going onin Parambukorai, supervised by, the Thannir- 
katti accused. . ‘The deceased’ when he came’ to thé field in the morning‘ found that ` 
there was overflow, of water into’ ‘Parambukorai arid’ thére was no-water - flowing ‘into 
his sland. The water was flowing’ into’Parambukorai, through the legitimate Southern 
Koppu. ` The deceased’ therefore went to the Southern Koppu and blocked it in 
Order to divert the: water | into the middle Koppu from the Puthu Vaikal. ‘Thé accus- 
ed removed, the block. ‘ In fact the déceased was closing and the accused was remov= 
ing the block for about ten minutės and there. was an exchangé ‘of hot and-obscene 
words. The accused had a spade in his hand ‘and ‘he hit ‘the deceased on his, head 
with, the wooden portion of the spade. The deceased fell down into the, Koppu. 
P.W. 1 who had accompanied Kanda Pannadi, raised an alarm and tried to inter- 
fere and sustained‘an injury: The accused left the place with his spade-westwards. 
P.W. 3, the Thannirkatti,of a.neighbouring land, witnessed this. The alarm rais- 
ed by P.W. 1 brought to the scérie P.W. 2 and some wonién irichiding P.W. 7 who were 
working in the vicinity. P.W. ı and others lifted the deceased and laid’ him on-the 
ridge and administered some cold-rice-water to him. .On P.W. 1’s information 
Palani Pannadi (P.W. 8) the elder brother of the deceased, came there. The decease 
ed was taken in a cart to Gobichettipalayam Police Station.” ' There he gave a report 
to the Head Constable P.W. 6 implicating this‘ accused as his assailant. ` He-was 
sent to the Hospital. The Doctor P.W. 5 got his dying declaration recorded by the 
Sub-Magistrate’P.W. 4.- In-thatstatement Kanda Pannadi imiplicated . this accused 
as his assailant. Kanda - Panhnadi died ' in’ thes hospital ‘on 2ist ma aap 
at4AM o - ’ Y Ot 


The case for the: eee was that Kanda: Pannadi blocked the fox ow ak water. at the 
Pali and we exchanged words Ñr, some, time. He closed the Pali and Ï ‘opened it 
There is.a place there about. chest high. © . He pushed me and’ I pushed | him: Hé was 
standing on the raised portion and I was standing on the lower. portion... I. pulled 
his hand after he pulled me. Then he fell down on the cement, construction and sus- 
tained an injury on the head., He got up and went. I went southwards to my land 
to attend to my work. Kanda Panniadi, went away walking.” 


“The destned Seaton: Judge. came to the conclusion “ aat ‘the prosecution has 
canoe and satisfactorily proved that-the' deceased. Kanda Pannadi:was hit 
with a spade by. this accused which, brought about the fracture of the whole of the 
right temporal bone and the right’ and left parietal bones, résulting i in’ injury ‘to the 
brain necessarily bringing about. fatal-result. -But in the circumstances of ‘the case 
he-held that the-offence would-fall under section: 304 (Part; EI) Indian Penal Code 
and sentenced; the ‘accused to rigorous imprisonment for five . »yearss, Hence - this 
appeal by the State’ in regard to the acquittal under the more serious charge which 


~ 
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‘they-are entitled to prefer.. Kishan Singh v. The King Emperor’, Sita Ram v. Emperor?, 
Zalmir Qasim v, Emperor®, Emperor v. Sheo Darshan Singh*, Subba Chukli, in re®, Emperor 
` v. Shivaputraya®. ` hn aaao a ee 
The first point for determination is whether the offence has been affirmatively 
"and satisfactorily brought home to the accused before determining what the offence 
would amount to. It will be remembered that the accused has not appealed against 
‘his conviction and sentence under section 304 (Part II). But as pointed out by 
Horwill, J., in Public Prosecutor. v. Panchaksharam’, followed in Venkataramiah v. 
Vanajakshamma®, 

“ In an appeal against acquittal the accused is entitled to ask the Court to consider all the evidence 
before it and all the possible grounds which may be raised against the conviction. If therefore the 
counsel for the accused is entitled to: argue.on the facts of the case to show that the accused has not 
committed an offence under section 304, Indian Penal Code, then although the acceptance of those 
arguments may not’ dutomatically set aside the conviction under section 335, Indian Penal Code, 
yet.if the Court were satisfied that no offence was committed, it would undoubtedly exercise suo mote 
its powers under section 439 (1), Criminal Procedure Code and, set aside the conviction”. ~~, ie 


= 


vi ` Bearing these principles in mind, and examining the ‘facts of this case, we hold 
that the:prosecution, has affirmatively and satisfactorily proved that, it;was the accus- 
ed who inflicted injuries on thé deceased with a spade which ‘resulted -in his death. 
‘The motive for the commission of the. offence was the.attempt.,of the .deceased., to 
divert water flowing.through the Southern Koppu to -Parambukorai into. the middle 
Koppu in order to take waterito Nadavukadu. P.W. 1-who intervened, and sustained. 
an. injury speaks to the occurrence and he is corroborated by P.Ws. 2, 3 and 7 who 
‘witnessed the occurrence as they came there, when they were working in the vicinity 
at that time, on hearing this galatta.. P.W. 8 has come and learnt of.what had haps 
pened and taken the deceased to the Gobichettipalayam Police Station.,’ In the ‘first 
information report given by'the injured man himself, he has implicated this accused 
‘as his assailant. In the dying declaration recorded from him subsequently, he’ has 
implicated this accused ‘as his assailant. The médical testimony shows that the 
injured man could have received thé injuries at the time and.in the manner mentioned. 
By the ‘prosecution. In’ the face of this overwhelming. testimony, the uricorroborated 
and untested statement of the accused from the’dock carinot be accepted. In fact ‘it is 
‘even: medically impossible ‘that the deceased could have sustained the injury in the 
manner stated by the accused. Therefore, the prosecution has affirmatively and 
satisfactorily brought home the offence to the accused that he inflicted the injuries 
on the deceased with a spade terminating fatally. © `° © |.” 

The next point for consideration is what would the offence amount to? There 
can be no doubt that the conviction under section 304 (Part II) Indian Penal Code 
cannot be sustained on’ the reasoning of the learned Sessions. Judge... It-is enough to 
reproduce the-following sentences from his judgment. |, 2 0 4 Byto 7 
- ss.) There is, nothing in the evidence to, justify the conclusion, that even though-Accused-1 had 
catried a spade with Him he had aity intention to kill Kanda Pannadi. If he had‘any such intention, 
he could have atatacked Kanda Pannadi even as he blocked the Koppu. The fact that he used ‘onl: 
the back side of the spade clearly would further exclude the theory of any intention on his part to kil 
Kanda Pannadi. All the same, when Accused '1 beat’ Kanda Pannadi on‘his head ‘with ‘the back 
portion of the spade, he’should have known that he was doing a dangerous act likely-to cause death.” 
If the matter had really stood thus, we would: have had no hesitation in interfering 
with the conviction under section' 364 (Part II), Indian Penal Code and’ altering into 
one under'séctiori'302, Indian Penal Code-because a person using a heavy instrument 
-like:a spade $0 forcibly on the head of the deceased/as to fracture the skull extensively 
and injure the braiti, will be plainly guilty of the offence of murder.-- - - - g 
"<" But on the facts of this case we find that the act committed by the accused would 
fail under section 304 (Part II), Indian Penal Code-by reason of Exception 2 to secs 
tion’ 300, Indian Penal “Code. ` y on OTe AY ey a 
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“ Culpable homicide is not murder if the offender, in the’ exercise in good faith of the right of 
private defence of...... property, exceeds the power given to him by law and causes the death of 
the person against whom he is exercising such right of defence ‘without premeditation, and without 
any intention of doing more harm than is necessary for the purposes of such defence.” af 


This has to be read with section 103, Indian Penal Code ‘which lays down : 


“ The. right of private defence of property extends under the restrictions mentioned in section 99) 
to the voluntary causing of death, or of any other harm to the wrongdoer, if the offence, the commit- 
ting of which, or the attempting to commit which, occasions the exercise ot the right, be an offence 
of any of the descriptions hereinafter enumerated namely :— 


* * * f * * * . 


Fourthly—Mischief........ under such circumstances as may reasonably cause apprehension 
that death or grievous hurt will be the consequence if such right of private defence is not exercised.” 


‘Therefore, we have to find out whether the deceased was committing mischief and 
this requires. the exposition of the offence of mischief made punishable under the 
Indian Perial Code from section 425 onwards. The term mischief is derived from 
(M. E. meschef bad result O mischief to be unfortunate mes ‘(Li minus less) + Chief 
nd, head F chef, chief) Webster’s New International Dictionary Page 1379; Ballen- 
tine Law Dictionary (U.S.A.) (The wilful and unlawful injury to or destruction of the 
property of another with malicious intent to injure the owner). 34 American Jurispru- 
idence 688 ; Funk and Wagnall’s New Standard Dictionary and English language 
€V.LT. to harm or destroy) ; Shorter Oxford (To inflict loss or injury upon). ~ 


' Section 425, defines the offence of mischief‘and section 426 provides the punish- 
‘ment for this offence. Mischief, like most crimes, comprises a mental, and a physi- 
cal element. The mental element is the intention, express or implied (from know- 
ledge of likelihood. of injury) to cause-wrongful loss or damage. The physical element 
is.an act of destruction or injurious change to property (see sections 427 to 440). 
“Whilst-the mental element is the same in all kinds of mischief, the physical element, 
the act of destruction or change, may be of any kind of that species of acts, and if the 
act is of the kind specified in sections 427 to 440, the mischief i is aggravated. and 
therpiore more severaly punished thean under section 426. | 


e 


There are fourteen aggravated offences of mischief which may be thus classified: 


(i) By reason of the arnount of damage caused (S. 427). re ak 
fe Mischief in regard to animals (Ss. 428, 429). a f ` 
« (ili) Mischief in regard to water supply and public works (Ss. 430 to 434). 
(iv) Mischief ‘by fire (Ss. 435, 436).. ; 

(v) Mischief in regard to' decked vessels (Ss. 437 438). ta ; 

_ (vi) Mischief in regard to any vessel,'with-intent to steal (S. 439). TE 


~- (vii). Mischief with preparation for causing death or „Hurt, oï ‘wrongful. res- 
itraint, or fear of such (S. 440). 2 


There must be an intent,’ express or iniplied , (from Iniowileilge) in ia to cause 
‘(i) wrongful loss, or (ii) damage. This is the mental element (mens rea) in the offence. 
“The first is a dishonest intention. (section 24) and this does not exist where the loss i As 
“caused under a bona fide claim of right to do the act in question, as where a man reaps 
sthe. crops grown on his land by another who had no, right to.plant them. there, or 
-where he diverts the flow of water in a water-course, to which the complainant has 
no right. The mere assertion of a right unsupported by facts is.no defence, Ramakrishna 
cy. Palaniandi}, especially when it has previously been raised, and. has failed i in legal 
Proceedings ; Chakoo v. R.2, and even a valid claim of right ¢ or one honestly believed 
-in will not cover loss or damage i in excess of that which could have been reasonably 
-supposed to be necessary for the assertion or protection of the right. , R. v. Clemens’, 
Miles v. Eee ©; Heaven V. Cratchley®.” Thé dishonest intention is usually ` 
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apparent on thé face of the act, but- if ït is- not “so apparent it miust be _proved, 
R. v. Bai Baya. In construing whether a thing is done with a dishonest intention 
or not; the.primary and not the mere remote intention should be looked at, R. v. 
Harlan®. The.immediate and. more probable“intent!and:not the remoter’ and .less 
probable, should be attributed, Queen Enipréss v. Gridhari Lall3: o ui. le 


_ ~ It is no answer to a charge of mischief to plead that the motive of the aed: was to 
benefit himself: and not to injure another, if he knew that he. could only secure that ~ 
benefit by causing wrongful loss to another; R. v. Budh Singh*. For examples of an 
intended wrongful loss, see Illustrations . (a), (b), (6) and (2) to section 425, Indian 
Penal Code. 

The intention of the accused: need not, however, necessarily be dishonest, i.e., 
the may. not intend to cause wrongful loss of. another’s property ; he may intend to. 
damage it. .Darńage is not the same thing as loss. By loss is meant loss of possession; 
by damage is‘meant an injury other than loss of possession.’ To steal a sheep is to 
cause wrongful loss.; .to subsequently kill it is mischief. Wrongful loss is not an 
‘essential ingredient in the offence of mischief. As in the case of a’claim of right, so in 
this case, a bona fidé:belief that the thing injured by him was own property, to treat 
as he liked would prevent his conduct from amounting to mischief. For examples of 
intended damage, see illustrations (d), (e), (fF) and (A) of: section 425, Indian Penal 
Code. i 
-An effect is likely to take place when or-where there is a-likelihood of its being 
caused and likelihood is distinguishable from. mere possibility ; A thing is possible 
when it may happen ; likely when the chances are in favour of its happening and 
probable when the chances are strongly i in its favour. Thus probability is. the one 
stronger degree of likelihood. `A thing may therefore be likely without being proba- 
ble though: a thing probable must be’likely. » 


The physical element in mischief is ari act causing destruction of or change in 
some property as the immediate result thereof, i.e, a direct result. The act itself 
must in fact constitute ‘the injury’; Proceedings 12th November, 18745 ; Proceedings 
19th August, 1868® and not be too remote thereto. The Illustrations to section 425; 
Indian Penal. Code, show that it is not intended to cover cases of negligence, 
Shah Feychand v, Thaker’. It will be observed that in each-of the Illustrations to thë 
section 425, Indian “Penal Code, the loss or injury is the immediate result of the 
act in question. : : 


The nature of the i injury may be «) destiuction, or (2) an injurious change, dies; 
one. which.destroys or diminished its value or utility, or affects it injuriously. The 
injury is thus something: physical, and ‘due ‘to a physical cause ; not for instance’ 

“* pollusion ” of articles of food-in the eyés of i caste Hindus, R. v. Moti Lal’, 


The sufferer may be the owner of the property in question or a joint owner with 
“the person.who commits.the mischief, or a person having- only: some legal interest in: 
the thing - destroyed ‘or’ injured, “the offender ' himself ' being the ‘owner. (See 
eens 1 and 2 and difsutrations (a), (b), (c); (A) of section 42 5) and tlaeations 
e 
Change is a physical change-in composition o or -form, eg: the ER up of a river- 
bed, a consequent. destruction of the fish in the river, arising from a diversion of water 
from the river, R. v. Chanda®, Achange'in value is not sufficient to constitute mischief, 
€.g., to cause a company’s alate to: fall in, 1, value. Py means of spreading false 
reports against. the company.: : ens ae 
The thing injured: must belong. to some one. “its ‘valine 4 Is. immaterial, (R. y. 
Vyapuri*") A thing abandoned is not property and is not therefore ~the ‘subject | of 
Dicle, “6.2.58 ‘dedicated, ‚bull at large. But graves in ES of. a a guardian a are 
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mischief. eh ; ; a ter % 
Property is affected injuriously, if injury is caused to it, viz., when any harm 
whatever is illegally caused to it, i.e, caused by conduct: which is in itself an offence 
or which is prohibited by law, or which furnishes ground for a civil action. . 
- _ „These principles are embodied ïn the following decisions : Sri Ram v. Emperor? 
Karim Bux v. The State®; Amarendra v: The King?; Vyyapuriv Kuppiswami*; Akbarullah v. 
Farumjullah®; Bhagvan Ramna v. The State®; Appayya, In re? ; Sippattar Singh v. Krishna’; 
Baia Krishna Gose v. The State®; Sailem Sardar v. The State; Arjun Singh v. The State, 
Bearing these principles in mind, if we examine the facts of this case, there can- 
not be the slightest doubt that the deceased was committing the spcific offence of 
- mischief enumerated in section 430, Indian Penal Code, Ramakrishna Chetty-v. Palani- 
andi*?;, Narasimha Rao v. Ayyanna18; Deenabandu v. Visvasarayi44; Kovvada Sanyasi 
Naidu, In ret5; Authinarayanaswami v. Subbier1®;: Kullappa. Naicker v. Palam"; 
Budda Reddi, In ret8;' Krishna Iyer v. Ayyappa’®; Chengama v. Emperor®®; Athimolam 
v. Palaniandi*';. and the accused was justified in preventing him forcibly from 
consummating that mischief in defence of the property of his master Ramana 
‘Goundan. The accused has, however, clearly exceeded ‘the right of private defence 
- and therefore his act falls within Exception 2 to section 300, Indian Penal Code. 
The net result of this analysis is that the conviction of the accused under section. 
304 (Part II), Indian’ Penal Code, is correct and the sentence is‘appropriate. There 
are no grounds to interfere with the conviction and’ sentence. 
There are no merits’ in the State appeal ‘against Accused-g for the reasons set 
out above. These appeals by the State is dismissed. ' 


V.S. —— > ; i : 7 „Appeals dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RAMAsWAMI. 


property, and to plough up such . graves for the purpose ọf cultivation constitutes. 


2 


Pena Parayan Ambalam os et ak x i, «e Appellant® 
Venkatachalam Chettiar and others- © piia O d A Respondents. 


Limitation Act (IX of 1908), section 17—Applicability to assignee of person disabled—Section 1 9— 
“ Acknowledgment ”’—Statement about subsisting mortgage in sale proclamation by decree-holder—Property 
purchased in auction by mortgagee—Effect—Ackriowledgment of mortgage debt: ,'\ regn 

Section 17 of the Limitation Act can be invoked only by the actual person disabled and not by 
his assignee. Itis a purely personal exemption which will not apply to the assignee. š 

Thayammal v. Rangaswami, (1955) 2 M.L.J. 426: I.L.R. (1956) Mad. 182, followed. 

Obiter.—An acknowledgment or statement in a sale proclamation about the subsisting character 
of a mortgage by the decree-holder who becomes ultimately the auction-purchaser and purchases the g 
property for a low value on the ground that the purchase is.subject to the subsisting mortgage would 
Operate as an acknowledgment to save limitation in so far as that mortgage is,concerned. _ . 

Jugal Kishore v. Fakhruddin, (1906) I.L.R. 29 All. 90; Krishnayya v. Venkatappayya, A.L.R., "1925, 
Mad. 134; Fakirchand Janakiram v. Narmada Bai, ' 1.L.R. (1943) Bom. 701 and Fakirchand” y. 
Narmada Bai, A.I.R. 1948 Bom. 125, referred to. ; ct 
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: ‘Appeal agai the Decree of the Court of the Subordinate Judge of Madurai, 
in Appeal Suit.No. 52 of 1956, preferred against the, Decree. of! the..Court of the Dis- 
‘trict Munsif of Melur, in Original Suit No. 206 of 1955." - -- 


st M. Natesan, _for Appellant. 


A €. Se ‘Rajappa, ‘for. K. Desikachari,; R. Ey ‘Hañumanihà Rao and’ T.. Y. Balaktishuany 
for’ Respondents. O a 

The Court delivered. he. foliowing ». fiend i i aoe oe 

Juvomenr. — There is much substance in the contention raised by Mr. Natesan 
that an acknowledgment in a sale proclamation about the subsisting character of 
a mortgage-by the decree-holder who ultimately became an auction-purchaset and 
purchased’ the property for low value on the foot that it was being bought subject, 
to the subsisting mortgage would operate to save ‘limitation in so far as that mortgage 
is concerned. . In this contention he is supported by the decision of this Court in 
Krishnayya v.' Venkatappiah and others}, the decision’ of the Allahabad High Court ‘in 
Jugal Kishore v. Fakhruddin®, and a decision of a single Judge in Bombay High ‘Court 
in. Fakirchand. Fanakiram: v. ‘Narmada Bai?,;. The:learned advocate -rightly points 
out that the. decision..of. Lukur, J‘; was subsequently réversed in a Letters Patent 
Appeal reported:in Fakirchand. Fanakiram v.. Narmada Bait. If. I have to 
decide this matter, I:shall be greatly inclined to uphold the contention of Mr. 
- Natesan that the statement in the:sale . proclamation by the, decree-holder_ who 
became ultimately the. auction-purchaser’ and -the: purchase is on-‘the foot of the 
statement would .operate : as _acknowledgment to save limitation: `, 

But, unfortunately, even if I-hold this point in favour of Mr. Natesan, he has 
got other obstacles: in -the way, namely, that after allowing for the period of time 
saved by Ordinance V of 1953:this suit-should have-been filed on aon November, 
1953, instead! of on’ 1st July; 1955, as has been-done. ~+ 
The appellant has, no doubt, sought to invoke the aid of section: 17 of the 
Limitation Act. But it is now settled law that it can be invoked only by the actual 
person disabled and not by; the assignee, Vide Thayammal v, sa se It is a 
purely personal exemption which will- not apply. here. . i 
; This Second Appeal fails arid is dismissed, but’ without costs. ` No leave. 
P.R.N. » . J hacen Ne . Appeal dismissed, 


u: IN THE HIGH COURT OF JUDICATURE: -AT MADRAS.. 
(Special ‘Original’ Jurisdiction, ) 


a a 


PRESENT =MR. Justice RayAGoPALA. 'AYYANGAR. 


S. A. M. Maharhed Tprahim and oe oo ye « Se Petitioners* 
f HE v. : x k ei i i ‘ 
The Estates Abolition Tribunal, Vellore’ ne ac Respondent, 


Madras Estates (Abolition and Convertion into Ryotwari) “Act (XXVI of 1948), section 1 5 (2) —=Appli- 
cability—Order of settlement officer not served on landlord as required by rule 6 (b) of the Rules tinder-section 67— 
Effect—Appeal filed beyond ‘Six monhe Reetaa Proart b= Power of Tribunal to excuse delay—Issue of writ 
S mandamus. phi AG 
h normaly the power. of the Estates "Abolition Tribunal to excuse the delay i in the filing 
of, an eat is limited to those cases in which the delay does not exceed 6 months from the date of the 
Order, that is dependent” upon 'the terms of the’statute and the rules being complied with as regards 
‘thé manner 'of service of the order appealed against.» Where there has been a failure to obey the 
statutory direction contained in rule 6 (b) of the Rules framed under section 67 of the Act and a copy 
of the order has not been served on the landholder or sent to him by post as required by that rule, he 
cannot: be bound by the-order and the aggrieved landlord’s right cannot : be barred merely Berase 
the date which the order bears is more than six months fromthe date of the filing of the appeal. : 
order would become an operative order which would be final in the absence of an appeal only, when 
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served upon the parties riamed in rule 6 (b). In such a case the Tribunal would not be justified in 
‘ejecting the appeal filed beyond six months of the date of the order. .A writ.of mandamus will therc- 
fore issue to the Tribunal directing it to restore the appeal to its file and dispose of it in accordance 
with law. 7 5 AT ORA i A 
_ Petition under Article 226 of the Constitution of India, praying that in the 
‘circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus directing the respondent-the Estates 
Abolition Tribunal, Vellore to entertain the Appeal No. 136 of 1957. 


“ `M. R, N. Abdul Karim, for Petitioners.” a 
`- ‘The Additional Government Pleader (M. M. Ismail), for the Respondent, 
~ The Court made the following - -> o : 


~- Orper.—This is a petition for the issue of a writ of mandamus directing the 
Estates Abolition Tribunal to, entertain Appeal No. 136 of 1957 and dispose of it in 
-accordance with law. ` 2 ° ne 


’ 


A few facts are necessary to be stated-to understand how a relief of this nature 
comes to be claimed.- The village of Eripurakarai in Pattukottai taluk, Tanjore 
‘District, was notified as an inam estate and taken over by the Government tinder 
Madras Act (XXVI of 1948) on īst October, 1951. The: petitioners. who are’ the 
x-inamdars of this village filed an application on 23rd December, 1955, before the - 
‘Additional Assistant Settlement Officer, Pattukottai, claiming ryotwari pattas under 
section 13 (a) (i) ofthe Act in respect of 8 items, ‘The petitioners are two in number 
and it is stated that they were carrying on ‘business in Ceylon while their family 
has been permanently -residing in Adirampattinam, near Pattukottai. The Assis- 
tant Settlement Officer took up the petitioner’s application: for enquiry on 26th 
April, 1956 and pronounced, an order disallowing the petitioner’s claim on 11th 
July, 1956. i re 


© In‘this- order he states: "1° tsa ee = 


To The prescribed notice has not been served on both the petitioners as they are reported to’ be in 
‘Ceylon and published in the village in time and according to rules. In response to the notice none 
has come: forward to oppose the claim of the petitioners. The first pétitioner’s brother-in-law is 


reported to be in the'village supervising ‘the lands of the petitioners but inspite of best atternpts to have 


the notice served on him it could not be done as his presence could not be secured by the Karnam.” 
It was thus an ex parte.enquiry that was held, thát.is in the absence -of the applicant 
and in the absence of any evidence, led by. him., ae 


It is stated in the affidavit in support of this petition that though the families 
of the petitioners were residing in Adirampattinam, at an-addrėss well known to the 
Karnam, no steps were taken to inform the members of their'families or give them 
a copy of the notice of the hearing. Allegations are made in the affidavit regarding 
the inimical relationship between the petitioners and the. Karnam. as the reason 
why no. notice was served upon them and the statement rhade regarding the im- 
‘possibility of serving -notice'upon the members of the, petitioners’ families, ~ 
.... The order of the Assistant Settlement Officer disallowing the claim of the peti- 
tioners was on 11th July, 1956. . At this date, it is said, the petitioners were in 
Ceylon. ` No copy of the order was served: upon the petitioners.or sent to them by 
registered post: Rule 6 framed under section 67 read with section 15 of the Act 
-enjoins upon the. Settlement Officer the obligation to, deliver or serve a copy. of his 
‘order on the petitioner and each respondent. Rule 6 (b) runs: > > i 


“frec of costs by registered post acknowledgment due sent to the-manager of the estate ”, : 
“This:was.not dohe.. -7 C ee sed 2 ah Vee Se © as 

_ _, It is said in the-affidavit-that the petitioners came to. know .of the disposal of 
‘their application only in May, 1957, when one of the petitioners returned to India, 
and that.immediately thereafter he’appliéd for a copy of thé order and filed an appeal 
before the, Estates Abolition Tribunal on 4th June, 1957, with a” petition’ for 


_* A copy of the decision in full shall be delivered to the jandholder if he is present or. an to him 
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condoing the delay, if any, in preferring the appeal. The Tribunal, however, dis- 
-missed the appeal as barred by limitation, having also dismissed the application 
‘for excusing the delay. i 
_ It is the legality of this order of the Estates Abolition Tribunal that is challenged 
in this petition. a 
_ Now the first question for consideration is whether the ‘Tribunal was justified 
in rejecting the appeal of the petitioners on the ground that it was barred by limi- 
tation. The Tribunal took no: account of the fact that the Assistant Settlement 
Officer had failed to conform to the requirements of rule 6 (b) which I have set out 
earliér under which he was directed to serve a copy of the order upon the landholder 
or to send him the same by registered post if the same could not be delivered to him 
personally. ‘Section 15 (2) of the Act, which provides for appeals to the Tribunal 
against the orders of the Assistant Settlement Officers enacts :— 
; “ Against the decision of the Settlement Officer under sub-section (i) any person aggrieved by 
such decision may, within two months from the said date, appeal to the Tribunal, provided that the 
Tribunal may in its discretion allow further time not exceeding 6 months for the filing of any such: 
app . ae i 
The interpretation that the Tribunal placed upon this provision was that their 
power to excuse delay in the filing of the appeal was limited to those cases where 
the delay did not exceed 6 months from the date of the order. It is no doubt so. 
But this is dependent on the’ terms of the statute and the rules being complied with 
as regards the manner of service of the order appealed against. In my judgment 
where there has been a failure to obey the statutory direction, it would not be con- 
sonant with:principle to hold that a person could be affected by an order of which: 
he had no notice delivered on him in the manner provided by statute. This might 
be tested’ by taking an extreme case where the Settlement Officer passes an order. 
but he keeps it with himself and does not communicate it to any of the parties men- 
tioned in rule 6 (6). In such a case it could not be contended that the right either 
of the Government or of an aggrieved person should be barred because the date 
which the order bears is more than 6 months from the date 'of the filing of the appeal. 
On a proper construction of rule 6 (6) I am inclined to hold that the order would 
become an operative order which would become final in the absence of ‘an appeal 
only when served upon ‘the parties named in rule 6 (b). In this view I hold that 
the Tribunal was not justified in rejecting the appeal of the petitioners and they 
committed an error in doing so. | : 


_ The order of the Tribunal dismissing the appeal, A.S. No. 136 of 1957, is set 
aside, and the rule is made absolute. The Tribunal will restore the appeal to its 
file and dispose of it in accordance with law. As there has been no enquiry by the 
Assistant Settlement Officer in the presence of the landholders and as it would be 
necessary that they should be given an opportunity to adduce such evidence as they 
choose, to establish their claim to patta, the Tribunal is directed to remand the 
proceeding to the Assistant Settlement Officer for an enquiry and decision. ‘There 
will be no order as to costs. f f E 

P.R.N. — Order set aside. 
Rule~made absolute. 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS. . 
[Special Original Jurisdiction.] i 
: - PRESENT :—MR. Justice RAJAGOPALA AYYANGAR. 
Panchapakesa Iyer S 3 .. Petitioner * 
v 


Subramania Moopan and others -` ' -> Respondents. 
Madras Cultivating Tenants’ Protection Act (XXV of 1955), section 4 (1) and (2)—Applicability. 


Restoration to possession of a cultivating tenant under. section 4 (1) of the Madras Cultivating 
Tenants’ Protection Act.will be barred only if such restoration is not possible as a result of another 


1. * Writ Petition No. 57 of 1957. ae S te. and September, 1059. 
: 1I adra, 1881—Saka). -, 
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tenant being in bona fide possession of the lind and who’ does not fall within the terms of the proviso. 
‘Where ‘some other tenant enters into possession of the land but surrenders -possession and clears out 
before the application by the former tenant for restoration to possession there is no bar to an appli- 
cation under section 4 (1) of the Act. z> Š 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records relating to the order in 
R.A. No. 81 of 1956 on the file of the 2nd Respondent, dated. 27th July, 1956 and 
- quash the said. order made therein. l ‘ 4 


` 


A. V. Narayanaswami Iyer, for Petitioner. ťi : - 
The Additional Government Pleader (M. M. Ismail), for thé Respondents, ` 


The Court made the following 


ORDER.—The order -impugned in this writ petition for the issue of a writ of . 
_ certiorari is that of the Revenue Court which directed restoration to possession under 
section 4 of the Madras Cultivating Tenants’ Protection Act, 1955 (Act XXV of 
1955). The first respondent alleged that he had been cultivating the land of an 
extent of 2 acres and 42 cents in the village of Allur, Tiruchirappalli taluk. : 


The. petitioner is the owner of the land now in controversy. The first res- 
pondent, Subramaniam, was in possession of this land as a ćultivating tenant on 
rst December, 1953. He filed an application out of which the present proceedings 
arise, R.A. No. 81 of 1956, in the Revenue Court, Tiruchirappalli, for restoration to 
possession of his holding under section 4 (1) of the Madras Act (XXV of 1955). - The 
petitioner resisted this application but the same was allowed by the Revenue Court 
and it is the validity of this order that is challenged in this petition. A few facts are 
necessary to be stated to appreciate the point raised-in the petition. The first res- 
pondent alleged that he was in possession of the land as a cultivating tenant on rst 
December, 1953, the date which is crucial for the application of section 4 of the Cul- 
tivating Tenants’ Protection Act. The landlord denied it and stated one Sang ili 
was the person then in possession. The Revenue Court, however, has found as a 
fact that the case set up by the landlord was not true and this being a finding of fact 
this contention has not been repeated before me. The petition must, therefore, 
proceed on the basis that the first respondent in whose favour of Revenue Court has 
passed an order was in possession of the property in dispute on rst December, 1953- 
He continued to be in possession till 24th June, 1955,when by an order of a Magis- 
trate under section 145, Criminal Procedure Code, the lands were attached. Sub- 
sequently the landlord died on 1gth July, 1955. Meanwhile when the lands were 
under attachment and were in the hands of the receiver appointed by the Magis- 
trate they were leased to onè Murugan for a period of one year. Murugan relin: 
quished possession of the land at the end of the term in or ‘about February, 1956. 
It was thereafter that. the first respondent, the previous cultivating tenant filed this 
petition for restoration to possession, Section 4 of the Act under which this appli- 
cation was made runs :— i 
„Section 4 (1) : “‘ Every cultivating tenant who was in possession of any land on the rst December, 
1953 and who is not in possession thereof at the commencement of this Act shall, on application to 
the Revenue Divisional Officer, be entitled to be restored to such possession on the same terms as 
those applicable to the possession of the land on the 1st December, 195377. y 
As the learned counsel for the petitioner relied on the.terms of section 4 (2) I will 
set out portions of that sub-section which are material to the present case. 


Section 4, (2): “Nothing in sub-section (1) shall be deemed to entitle any such cultivating tenant 
to restoration of possession... . (iii) if subsequent to 1st December, 1953, the landlord has bona fide 
admitted some other cultivating tenant to the possession of land and such other tenant has cultivated 
the land’ before the commencement of this Act: j o i 


Provided that where such other tenant is in possession ¢ither as owner or as tenant or as both of 
any-other land which exceeds the extent specified in the Explanation below and the cultivating tenant 
who was evicted is not in possession of any land or is in possession of any other land. which is less 
than the extent specified in the said Explanation, the cultivating tenant shall be ‘entitled to restora- 
tion ‘of possession.” ` a 
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The respondent was not represented at the hearing and the petition was heard’ 
ex parte. Mr. Narayanaswami Iyer, learned. counsel for’ the petitioner, urged two’ 
points in support of his contention that the order of the Revenue Court was erroneous 
and without jurisdiction. The first was ‘that the first respondent did not satisfy. 
the terms of section 4 (1) as a person who' was not in possession thereof at the com- 
mencement of this Act that is 27th September, 1955, because he ceased to be in 
possession by reason of the order of the Magistrate and not by reason of any eviction 
by the landlord. For this purpose learned counsel relied on the judgment of this 
Court in Kuppammal v. Vellingiri Gounder1. I however, consider that the decision. 
does not render the dispossession of the first respondent (cultivating tenant) in this 
case outside section 4 (1). - The petitioner is relying upon a lease effected by the- 
receiver appointed by the Magistrate after attachment as if it were one by himself - 
and it is on this:basis that the argument about the applicability of section 4 (2) was 
rested. It cannot: be that the receiver represented the landlord for the purpose 
of admitting the second counter petitioner to possession but that the receiver who 
came into being by an order of the Magistrate would not represent the landlord for 
the purpose of dispossessing the first respondent from possession. It is not any- 
body’s case at least now that the first respondent surrendered possession. - In those 
circumistances I consider that the case of the respondent falls within the terms of 
section 4 (1) of the Act and that he is entitled to the protection afforded’ by that 
provision. i e i ‘ 
’ The second point urged was that subsequent to ‘1st December, +1953, that is in, 
or about 1955 after the receiver appointed by the Magistrate took possession there 
was a lease of the land under which some other cultivating tenant was admitted to 
possession of the land and that such other tenant had cultivated the land before the 
commencement of the Act. It was urged that Murugan the person so admitted 
was a cultivating tenant and that he did not fall within the Proviso of section 4 (2) 
(iii) and that his admission to tenancy, even though he relinquished possession of 
the land subsequently, was a bar to the restoration of possession. I feel unable to 
accede to this argument either. I am inclined to read section 4 (2) (iii) as meaning 
that restoration to possession .of a cultivating tenant will not be possible if there is 
another tenant who is bona fide in possession of land and who does not fall within 
the terms of the Proviso. , If therefore the tenant had relinquished possession before 
the date of the application for ‘restoration to possession there is no bar to the 
application of section 4 (1). - Í 

The language of the Proviso in speaking of the other tenant uses the present 
terms “‘ is in possession as owner or as tenant” indicates that it is the present 
possession of the land of such a bona fide tenant that constitutes the bar and not the. 
possession of some tenant who enters upon the land cleared out before the date of 
the application. In my judgment there are no merits in -this petition which fails 
and is dismissed. The rule nist will be discharged. ~~ 

RM. _ T ee o Rule nisi discharged. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; oe : [Appellate Jurisdiction.] ; f ; 

Present :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice BASHEER 

AHMED SAYEED. ` i ET 


The State of Madras represented by the Collector of Madras and 


another : .. Appellants* ` 
j. : . 
B. G. P. Lorry Service and another i í S.. Respondents. 


Workmen’s Compensation Act (VIII of 1923), section 8 (1)—Compensation for injury resulting in death of 
workman —Direction to deposit—Payment directing to the party claiming—If sufficient discharge of the liability. __ 
Where the Commissioner for Workmen’s Compensation makes an: order under the Workmen’s 
Compensation Act, directing an.employer to deposit the compensation amount due in respect of an 


"as, (i957) 1 MLJ. 293. © 3 et a oa 
f 7 ý ‘ 16th November, 1959. 


-*W.A. No. 3 of 1957. 
a cae 33 (25th Kartika, 1881—Saka.) 


s 
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accident caused to'a workman resulting in his death is not a sufficient discharge of the liability of the 
employer if the compensation is paid directly to any person. The reason is that the term dependent 
under the Act includes several relations of the deceased workman, who may not strictly be heirs of 
the deceased under the personal law applicable to him; and, the Commissioner is expected to safe+ 
guard the interests of all the dependants. Hence the payment of.the compensation amount, directed 
to be deposited to the widow of the deceased workman, would not amount to a discharge of the lia- 
bility of the employer and the Commissioner is entitled to take proceedings to recover the amount. 
from the employer notwithstanding such payment. : 


. Appeal under Clause 15 of the Letters Patent apaa the order of the Hon’ble 
Mr. Justice Rajagopala Ayyangar, dated 11th September, .1956 and made in the 
exercise of the Special Original Jurisdiction of the High Court in Writ Petition No. 

519 of 1955, ; presented under Article 226 of the Constitution of India to issue a writ 
of prohibition prohibiting. the respondents Nos. 1:and 2 from taking any coercive: 
steps under the Revenue Recovery Act in pursuance of the order of the Additional 
Commissioner for Workmen’s Compensation for the recovery of the sum of Rs. 1,214. 
awarded in W.C. No. 471 of 1954, dated 21st December, 1954. ; 


The Additional Government Pleader (M. M. Ismail), for Appellants. 
N. C. Raghavachari and V. Devarajan, for Respondents. 


The Judgment of the Court was delivered by 

Rajamannar, C.7.—This is an appeal against the judgment of Rajagopala 
Ayyangar, J., in Writ Petition No. 519 of 1955, filed in the following circumstances. 
One D. Ramalingam, a workman employed;as a cleanerfby B. G. P. Lorry Service, 
Wall Tax Road, Madras, received a fatal injury by accident on 15th May, 1954, 
in the course of his employment. He actually died on 19th May, 1954. His widow, 
Papathi Ammal, filed an application in the prescribed form before the 
Commissioner for Workmen’s Compensation, praying for the award of compen- 
sation. The heading of the form itself is “ Application for Order to Deposit of 
Compensation”. The Additional Commissioner for Workmen’s Compensation, 
Madras, overruling the objections raised by the employer, held that a compensation 
of Rs. 1,200 was payable. He ordered that the employer should deposit the 
compensation of Rs. 1,200 together with costs amounting to Rs. 14., The employer 
did not deposit the amount with the Commissioner, as directed. He is said to have 
paid that amount in person to the widow on 23rd April, 1955. In May, 1955, the 
Commissioner took proceedings against the employer for the recovery of the sum 
which was directed to. be deposited. The employer protested on the ground that 
the payment had been made to the widow and the claim was discharged. But the 
Commissioner held that, under section 8 of the Workmen’s Compensation Act, the 
liability to deposit the amount subsisted until the amount was actually deposited. 
Thereupon, the employer, B.G.P. Lorry Service, field-a petition under Article 226. 
of the Constitution for the issue of a writ of prohibition, restraining the Com- 
missioner from taking coercive steps for the recovery of the sum of Rs. 1,214. 


The learned Judge who heard the writ petition allowed it without entering - 
into the question as to whether the provisions of section 8 of the Act are directory 
or mandatory. He was of opinion that, as the proceeds of the recovery were to be 
held for the benefit of the claimant, the authorities could not start recovery 
proceedings without being moved by a party who had not been paid. The State 
of Madras represented by the Collector who was taking the coercive proceedings 
and the Additional.Commissioner for Workmen’s Compensation, Madras, are the 
appellants before us. 


With respect to-the learned Judge, we cannot agree with him. He has over- 
looked several facts and relevant provisions of the Workmen’s Compensation Act. 
The learned Judge assumed that the only dependent was the widow. But it appears 
from the very application made by the widow that she has three children. He also’ 
appears to have overlooked the fact that the order of the Additional Commissioner 
was not to pay the amount of Rs. 1,214 to the widow, but to deposit the money with 
the Commissioner. The learned Judge refers to the’claim being discharged. That 
is also not correct, because, under the Act, a payment outside in person will not dis- 
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charge the claim. He further considered that the authorities could not start re- 
covery proceedings without being moved by a party who had not been paid. This, 
again, is based on the wrong conception that a party may be paid in person. There 
is no provision in the Act which contemplates an application by a party to movẹ - 
the authorities to recover the amount of compensation by resort to the machinery 
of the Revenue Recovery Act. Section 8 (1) of the Act lays down in unequivocal 
terms that no payment of compensation in respect of a workman whose injury has 
resulted in death and no payment of lump sum as compensation to a woman or a 
person under a legal disability shall be made otherwise than by deposit with the' 
Commissioner, and no such payment made directly by an employer shall be deemed | 
to be a payment of compensation. Under sub-section (3) of the same section, it, 
is the receipt of the Commissioner which is a sufficient discharge in respect of any, 
compensation deposited with him. Under sub-section (5), compensation deposited.” 
in respect of a deceased workman, shall, subject to certain deductions mentioned. 
in sub-section (4), be apportioned among the dependents of the deceased workman‘ 
or any of them in such proportion as the Commissioner thinks fit, or may, in the 
discretion of the Commissioner, be allotted to any one dependent. Sub-section (7) 
provides, that, where any lump sum deposited with the Commissioner is payable 
to a workman or a person under a legal disability, such sum may be invested, applied 
or otherwise dealt with for the benefit of the woman, or of such person during 
his disability, in such manner as the Commissioner may direct. Sub-section (8) 
confers power on the Commissioner to vary a prior order as regards the disposal of 
the compensation amount. Section 31 authorises the Commissioner to recover as 
an arrear of land revenue any amount payable by any person under the Act, 


From the above provisions, it is clear that the Act does not contemplate a pay? 
ment of compensation by the employer to any party in person as sufficient discharge 
of his liability. The reason is fairly obvious. The Commissioner is expected to 
safeguard the interests of all the dependents of a deceased workman, The definition 
of ‘dependant’ includes within the meaning of the ` term several relatives of a 
deceased workman who may not be heirs under the law applicable to him. As 
we have pointed above, the Commissioner is given unfettered discretion to apportion 
the amount of compensation among thé dependants ; that is to say, he is not bound 
by the rules of the personal law of the deceased workman. In the case of a woman, 
the Commissioner is bound to invest the amount of compensation. When thesé 
are the provisions of the Act, we cannot agree with the learned Judge that the pay- 
ment of the compensation amount in person to a woman, that is, the widow of the 
deceased workman, especially when, even according to her own statement, she has 
three children, is a sufficient discharge. An analogy may be given from the Land 
Acquisition Act. Under section 31 (2), if there is no person competent to alienate 
the land, or, if there be any dispute as to the title to receive the compensation or as 
to the apportionment of it, the Collector is bound to deposit the amount of the com- 

ensation in the Court to which a reference under section 18 would be submitted. 
If the Collector, in contravention of this provision, pays over the'amount in such 
circumstances to a party, it cannot be said that the Government obtains a valid 
discharge. “Sections 32 and 33 provide for investment of the compensation amount 
after deposit into Court, just as the Workmen’s Compensation Act also provides 
for investment of monies payable to a woman or a person under a legal disability. 
Of course, when a workman is injured, but not fatally, the only person entitled to, 
compensation would be the workman. There is no question then of deposit to be 
made with the Commissioner. But, if the injury to the workman results in his death, 
then, questions would arise as to the dependants who would be entitled to the com- 
pensation. Hence the provision in sub-section (1) of section 8 that no payment of 
compensation in respect of a workman whose injury has resulted in death shall be 
made otherwise than by deposit with the Commissioner. i 


In this view, the appeal is allowed, and the Petition filed by the -1st respondent 
under Article 226 of the Constitution is dismissed. 


There will-be no order as to costs. ; : a 
R.M. i —— Appeal allowed. 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE RAMACHANDRA IYER. 


Qhamrunissa Begum é . .. Petitioner* 
v. 
Fathima Begum and others .. Respondents. 


Madras Court-Fees and Suits Valuation Act (XIV of 1955), section 37 (2)—Suit by a Mahomedan 
cosharer for partition—Claim of share in properties on the basis that they are joint properties though put in the name 
of defendants—Court-fee if should be paid on the market value of the shares claimed. 


Where a plaintiff, a Mohamedan co-sharer, claims partition and “possession of his share in the 
estate of a deceased on the footing that though several items of properties were standing in the name 
of other co-sharers they really belong to the estate of the deceased, he could value the relief under 
section 37 (2) of the Madras Court-fees and Suits Valuation Act. So long as there is no allegation 
in the plaint that any of the co-sharers were claiming any item adversely to the others, the plaintiff 
should be deemed to be in joint possession of the same. Where the plaintiff claims his share of moneys 
standing in the name of defendants on the allegation that they were put in their name nominally 
and they were for the benefit of the family the suit would fall under section 37 (2) of the Act and the 
plaintiff need not pay Court-fee on the value of his share. 


Sri Rama v. Lakshmidevamma, (1955) Andh.W.R. 348, referred. Ss 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the Sixth Assistant City Civil Judge, Madras, dared 
26th April, 1958 and made in O.S. No. 2917 of 1955. 


S. K. Ahmed Meeran, for Petitioner. 


T. S. Krishnamurthi Ayyar, N. C. Raghavachari and S. V. Kumaraswami, for 
Respondents. 


G. Ramanujam, for the Additional Government, Pleader (K. Veeraswami) on 
notice from Court in both Petitions. 


The Court made the following 


OrpvER.—C.R.P. No. 1167 of 1958 is a petition to revise the order .of the City 
Civil Judge in O.S. No. 2917 of 1955 holding that the plaint has not been properly. 
valued and that the plaintiff should pay Court-fee on the market value of five items 
of properties, namely, items, 5, 10, 11, 17 and 18 of Schedule B to the plaint. The 
suit was one for partition between certain Muhammadan co-sharers of the estate 
of one Mohamed Ahmathulla Badsha Sahib, who died on 4th January, 1955. 
Defendants 1 to 8 are the co-sharers. Defendants 9 to rr are the children of the 
4th defendant, one of the co-sharers. They are strangers so far as the partition of 
the property is concerned. ‘The plaintiff claims 21/192 share. There is no dispute 
about the shares of the various parties. The immoveable properties consisted of 
g items of properties. It is admitted that they all belonged to the éstate of the 
deceased. G Schedule comprised outstanding -due to the estate and thee is no 
dispute in regard to that. B Schedule comprises moveable properties. The items 
to which I have made reference are items standing in the names of the various 
defendants in the books of the deceased. 


The case for the plaintiff, who is the petitioner here, is that these items of pro- 
perties though put in the names of the various. defendants belonged to the deceased 
and as such are divisible between the sharers in proportion to the shares. There is 
no indication in the plaint that there is any adverse claim by the strangers in regard 
to the said items except in regard to a part of item No. 11. That comprises a sum 
of Rs. 6,000 standing in the names of defendants 9 to 11 in the books of the deceased. 
The plaintiff valued the plaint under section 37 (2) of the Court-Fees Act, 1955, and 
paid Court-fee as if he was entitled to a partition in respect of the properties m the 
joint possession of all the co-sharers. 

Objection was taken on the side of defendants to the correctness of the Court- 
fee paid. The-learned City Civil Judge held that-the valuation in regard to the 


*C.R.P. Nos. 1167 and 1734 of 1958. yth April, 1959. _ 
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other items of properties was correctly made and that the valuation adopted in 

respect of items 5, 10 17 and 18 of B Schedule was not correct and the plaintiff 
should pay the Court fee on the amount claimed. This order cannot be sus- 

tained. The plaintiff does not allege in the plaint that any stranger to the family 

is interested in the money except in regard to a sum of Rs. 6,000, which stands in 
the name of defendants a to 11. In regard to the other items,of properties she states 

that the moneys belonged to the deceased but were put in the books of the family 

in the names of the various defendants, who were holding it only on behalf of the 

family having no interest therein apart from being a co-sharer to the estate of the 

deceased. Under those circumstances I cannot understand: how the plaintiff could 

be asked to pay the Court-fee in respect of this sum of money on the footing that it is 

a claim against the persons holding adversely to the co-sharers. According to the 

allegation in the plaint, moneys were standing in the names of persons, who were 

co-sharers, and it should be deemed to be that the plaintiff is in joint possession of 
those sums along with the respective defendants. ‘Therefore, the valuation under 

section 37 (2) would be correct in regard to them. 


Mr. G. Ramanujam, who appeared for the Additional Government Pleader, 
has sought to support the judgment of the lower Court by reference to the decision “ 
of-the Andhra High Court reported in Srirama v. Lakshmidevamma1. In that case 
a suit was filed for reopening of a partition on the ground that the previous partition 
was effectuated by fraud. The plaint stated the widow of the other deceased co- 
sharer was in possession of the property setting ùp an adverse claim to the same. 
‘The widow in that case was not a co-sharer with the plaintiff, as the deceased co- 
Sharer had executed a will in respect of his share of the property in favour of his 
adopted son, the 2nd defendant in the case. Therefore, when the plaint stated that 
the widow of the deceased was in possession of the property adversely, it meant that 
the widow was not holding the property as a co-owner along with the others but 
in her own independent right adversely to all the co-owners. The learned Chief 
Justice of the Andhra High Court held that for ascertaining the Court-fee payable 
on the plaint the terminology used in the plaint could not be decisive, but the 
substance of the plaint had to be looked into and that a suit for partition and 
separate possession of the plaintiff’s share, whether he was in actual or constructive 
Possession of family properties, was incapable of valuation and therefore chargeable 
only with a fixed fee. But in a case where the plaintiff was not in such joint posses- 
‘sion he had to value the suit as one for possession. The learned Chief Justice also 
observed at page 202 as follows: ` f 

“It is a common phenomena among joint family that the properties are purchased sometime 
for various reasons, in the names of female members of the family, but the fact does not make the pro- 
‘perties any the less joint family properties. Ifa member of the family files a suit for partition on the 
basis that the family is.in possession of those properties, the plaintiff can pay Court-fee under section 

17-B of Schedule II of the Court-fees Act.” 


But in that case the widow was admittedly in possession of the properties 
claiming them to be her own properties to the exclusion of the plaintiff. It was 
‘held that the plaint had got to be valued as one for recovery of possession. In the 
present case the claims in respect of moneys in the names of defendants are against 
the members of the family on the allegation that they were put in their names benami 
nominally and they were for the benefit of the family. Under those circumstances 
on a fair reading of the plaint it follows that the plaintiff did not assert that the 
various members in whose names the moneys were kept, were claiming adversely 
to the family. But on the other hand the averment was that the moneys of the 
family were merely put in their names and that all the members of the family should 
be deemed to be in possession of the same. Under those circumstanes it would be, 
sufficient for the plaintiff to pay the fixed Court-fee under section 37 (2) of the Court- 
fees Act. Mr.-N. C. Raghavachari, learned advocate for the 6th defendant, con- 
tends that while that may be so in regard to the other items of moneys, as regards 
the sum of Rs. 6,000 out of Rs. 7,750 claimed as item No. 11 in Schedule B that 





1. (1955) An.W.R. 348: A.I.R. 1955 Andh. 200. 
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principle would not apply. This sum of Rs. 6,000 is found in the books of the deceased 
in the names of defendants g to 11. The relevant averment in the plaint is con-- 
tained in paragraph 4. They are in these words : 

“ The plaintiff also understands that a sum of about Rs. 600 and Rs. 2,000, Rs. 2,000, Rs. 2,000 
were also entered in the account books of the lungi business in the names of the defendants 7 and 9» 
to 11 respectively. Defendants 9 to 11 are grand-daughters of the said Mohammed, Azmathulla 
Badsha Sahib through his daughter the 4th defendant. ‘The plaintiff states that whatever sums stand. 
to the credit of defendants 7 and 9 to 11 in the said books of account either as capital or loan really- 
belonged only to the plaintiff’s father and hence they form part of the divisible assets among his heirs. 


Not one of the said defendants 6, 7 and g to 11 had the means to contribute the sums standing to their: 
respective credit in the said books of account.” 


- I have already pointed out that defendants 1 to 8 were the co-sharers along: 
with the plaintiff in regard to the estate of the deceased. Defendants g to 11 were 
the daughters of the 4th defendant, and though they are not co-sharers they would 
be members of the family. In such a case the observations of the learned Chief" 
Justice -of the Andhra High Court, which I have extracted above, would apply, 
as the plaint merely says that although these moneys were kept in the names of the-~ 
various members of the family, they still formed part of the assets of the family. 
There is no allegation in the plaint to warrant an inference that defendants 9 to 11 
were claiming adversely to the family. Under those circumstances I am of opinion. 
that the valuation of the claim adopted by the plaintiff is correct and that the order- 
of the lower Court directing her to pay Court-fee with reference to her share of the- 
various items could not be sustained. It is set‘aside. The learned City Civil Judge- 
has directed the plaintiff to pay Court-fee on the market value of items 1 to 36 in 
E Schedule after stating their value. I cannot understand how the learned City: 
Civil Judge persuaded himself to direct the plaintiff to pay Court-fee in regard to- 
36 items set out in E Schedule to the plaint. The plaintiff seeks no relief in regard. 
to E Schedule and it is stated by all the parties that no Court-fee need be paid for- 
E Schedule, as no relief was prayed for in respect of that schedule. 


It follows that the order directing defendants 4 and 7 to 11 to pay Court-fee- 
on the valuation adopted by the learned Judge cannot be sustained. It is stated. 
that they have already paid Court-fees in accordance with section 37 (3) of the: 
Court-fees Act.. The Civil Revision Petitions are allowed. No order as to costs, 


R.M. SE Petitions allowed;- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE GANAPATIA. 
Parar. 


Thalai Vadivu Anandar ` <.. Appellant* 
v. 
Venugopala Chettiar .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1947), section 7—Applicability to decrees- 
in eiectment made before the Act. 


It is not correct to say that section 7 of the Madras Buildings (Lease and Rent Control) Act: 
would apply only to cases of decrees in ejectment passed after the coming into force of the Act. The- 
section prohibits eviction of tenants in exectition of decrees whether the same is made before or after- 
the Act and whether the decree is based on a compromise or after contest. Where an execution 
petition is filed after the coming into force of the Act the tenant could invoke the protection under - 
section 7. i 


- Appeal under clause 15 of the Letters Patent against the Judgment and Order 
of the High Court, dated 18th February, 1955 and made in A.A.A.O. No. 130 of 
1954 (A.S. No. 261 of 1954, Sub-Court, Tiruchirapalli; E.P. No. 240 of 1955, in- 
O.S. No. 675 of 1952, District Munsiff’s Court, Tiruchirappalli.) ; 





* L.P. i £ - 2 re _ 4th September, 1959... 
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<- A. V. Natayanaswami Ayyar, S. Amudachari-and. A. V. Raghavan, for- Appellant 
T. R. Srinivasan, for. Respondent. 
The Judgment of the Court was delivered by 


Rajamannar, C.7.—This Appeal against the Judgment of Panchapakesa Ayyar, 
J., in G.M.S. A. No. 130 of 1954 arises in the following circumstances. One 
"Marudappa Chettiar filed O.S. No. 675 of 1952 in the Court of the District Munsif, 
Tiruchirapalli, against Venugopala Chettiar, the respondent herein, for recovery 
‘of possession of the property in dispute and for past and future rents. In that suit 
the parties entered into a compromise and based on that compromise the Court 
pee a decree directing the-respondent herein to deliver possession of the property 
y 15th March, 1954 and also to pay past and future rents. As the respondent 
failed to deliver possession by the prescribed date, the plaintiff-decree-holder filed 
E.P. No. 240 of 1954 on 18th March, 1954, for delivery of possession. An order for 
delivery was passed on 12th April, 1954, directing delivery by roth Jnne, 1954. On 
15th April, 1954, the respondent filed an appeal to the District Court, Tiruchirapalli, 
against the order for delivery (A.S. No. 177 of 1954). In that appeal he obtained ` 
on ex parte order of stay on 15th April, 1954, itself. On 27th May, 1954, the original 
decree-holder Marudappa Chettiar died. On 8th July, 1954, the District Court 
dismissed A.S. No. 177 of 1954 on the ground that the order of delivery was right. 
The learned Judge inter alia observed as follows :— 


“ The right given to a tenant by section 7 of the Act is a i sibtu right and there is nothing 
in the Act to indicate that it is retrospective in the application. Therefore, there can be no question of 
applying the provisions of the Act, so as to hold that the order of delivery passed against the appellant 
is wrong. It is urged that section 7 not merely vests a right in the appellant but prohibits the Court 
from evicting him. If that is so, it is for the appellant to ask the Court which is threatening to evict 
him to stay his hands (whether it is bound to do so or not is not a matter on which I am expressing 
any opinion) ; not to come in appeal against an order which is perfectly proper and legal. 


. Apparently the view taken by the learned District Judge was that section 7 
of the Madras Buildings (Lease and Rent Control) Act would not make the original 
order for possession ipso facto invalid, but it might be that the judgment-debtor could 
object to actual eviction in.pursuancé of the order. After the dismissal of his appeal 
the respondent filed an application, E.A. No. 845 of 1954 on rath July, 1954, for 
stay of execution. . Meanwhile the son of Marudappa Chettiar, the present 
appellant before us, filed an.application on the same day that he may be added as 
legal representative of the decree-holder praying for a decree directing delivery of 
possession of the suit property to him. The ground taken by the respondent was 
that the ‘Rent Control Act had been extended to‘the village in which the property 
Was situated on and from 16th June, 1954 and-therefore’ the decree-holder’s legal 
representative could not evict him. The learned District Munsif of Tiruchirapalli 
overruled the respondent’s objection and brought the appellant before us as - thè 
legal representative. of the deceased decree-holder and passed again another order 
for delivery of possession to the legal representative. Against this order of the Dis- 
trict Munsif the: respondent filed an appeal, A.S. No: 261 of 1954 which was heard 
and: disposed of by the learned Subordinate Judge of-Tiruchirapalli. ‘-He dismissed 
the appeal on the ground that section 7 of the Act would not apply to`pending exe- 
cution proceedings, that is to say, to the prior execution petition wherein an order 
for eviction had. already been. passed» ‘From:this. order the. respondent- preferred 
an appeal to this Court, C.M.S.A. No. 130 of 1954 which came up for decision before 
Panchapakesa Ayyar, J. The only question -argued before him was whether the 
Rent Control Act whose application had been extended to the village in which the 
property was’ situated only on 16th June, 1954, would prevent the eviction of 
Venugopala. Chettiar except in accordance with section 7 of that Act. “The learned 
Judge after an elaborate discussion of the -several decisions cited before him held 
that section 7 of the Act does apply and is a complete answer to the claim of thé 
decree-holder’s legal representative-to-evict-the- respondent. ‘The learned-Judge there- 
fore allowed the appeal. and dismissed the execution: petition. filed .by. the Seere: 
holder’s legal representative but.granted leave to file a Letters Patent Appeal. w 
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_ Mr. A. V. Narayanaswami Ayyar, learned counsel for the appellant, contended, 
relying upon the well-known rule against implying retrospective operation of statutes, 
that section 7 of the Act would only apply to-decree passed in suits filed after the 
passing of the Act. In this case admittedly the decree -was' passed long before the 
Act, and even an execution pettion had been filed before the Act came into force. 
We cannot agree with this contention of learned counsel for the appellant: .No 
authority has'been cited to us for this extreme position that section 7 would: not 
apply except to decrees passed in suits filed: after the passing of the Act. On the 
other handa Division Bench of this Court heldin Sukri Sahib v. Madhava Kurup, 
that a provision similar to section ‘7 of the Act of- 1949 might bar the evittion of -a 
tenant in execution ofa decree passéd in a suit filed before the concerned statute. 
In that case the suit was filed in' 1943 for eviction of the tenant: On 1ith July, 
_ ‘1944, clause ‘8 of the Madras Non-Residential Buildings Rent Control Order, 1942, 


was amended and ‘when so amended the clause ran as follows :— ° 


we. f e i O ASN 


-* “A tenant'in ‘possession of ‘a non-residential building shall not be evicted therefrom, whether 
in execution of a decree or otherwise. ...: ¿ except in accordance with the provisions.of this clause.” > € 
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It was contended before the Division Bench that the moment a person files a suit 
-he obtains thereby a vested right to have applied not only to the suit, but to all execu- 
tion: proceedings also, the law relating to execution as it existed’ at the time‘of filing 
the suit. The learned Judges had no ‘difficulty in rejecting this contention as they 
were not aware of any such principle. They found no reason to think that if a new 
law is introduced restricting the right to execute, execution proceedings can'néverthe- 
less be instituted if such a right existed on the date of the filing of the suit. The 
observations of Sulaiman, J., in. The United Provinces v. Mt. Atica Begaun®, were relied 
on behafore the Division Bench but-the learned Judges did not-agree that the obser- 
vations in ahy way affected their ‘decision. Actually in that case the decřee was 
passed after clause 8 of the Non-Residential Buildings Rent Control Order had 
been amended in the manner aforesaid: The execution petition was filed subsequent- 
ly. The decision ofthe learned Judge was that clause 8 prohibited the decree-holder 
from filing an execution petition, his only way of evicting. the tenant-being to file an 
application before the Rent Controller. No doubt there is ia reference to pending 
proceedings in one part, of the judgment but it was not necessary to deal with the 
point because they held that during the interval between the passing of the decree and 
the filing of the execution petition there was no pending proceeding. The basis of 
the decision is certainly against the view that clause 8 would. not affect pending pro- 
ceedings. . Mr. Narayanaswami Ayyar relied upon the decision of Mockett, J., in 
Moothaliandan Chetti v. Venkatesam Chetti®. In that case the Chief Judge of the Court 
of Small Causes dismissed an application for ejectment. That application was filed 
on 18th March, 1944. .. There was a.sub-letting of a portion in June, 1943. Posses- 
sion was to be given on 14th April. On 14th April the plaintiff when he sought’ to 
obtain possession was obstructed by.the.respondent. ‘Thereupon an application was. 
made, to the Small Cause Court and that Court dismissed the application. The 
learned Judge adverted to the difference in the language between the old section 7-A; 
Madras ‘House Rent Control. Order and the’ new section 7-A. The learned Judge 
took the view that the Small Cause Court had no jurisdiction ‘to invoke the new pro- 
vision and construe it to operate retrospectively. He allowed: therefore the reveision 
petition before him and set aside the order of the Small Cause:Court. In' the con- 
cluding portion of his judgment there are certain observations which really. are per- 
tinent for the disposal of this case, namely «> — :.° a a at CRI 
’ & If and when an application for possession comes before the Controller, the Controller should 
apply his mind to the circumstances actually and presently before him to enable him to make or refuse 
an-order, and it would be for one side or-the other to’ point out that the application for éjectment had 
lost its force owing to-the fact that sincé the application has-been made, ' difficulties which’ were théh 
not in existence had arisen or difficulties that were in existence had disappeared.” . >. as. oh 


u oJ. vo 
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We must confess we are not able to fully appreciate the scope of these observations. 
ie Division Bench in Md. Sukri Sahib v. Madhava Kurupt, understood this passage 
us: ey j 


“It is seen from this passage that the learned Judge, far from thinking that the.landlord had, 
by the institution of his application for possession in the Sub-Court, acquired an absolute right to 
physical possession, contemplated proceedings before the rent controller in which ‘it would be 
contended by the tenant that in view of the new legislation, actual possession could not be given ”. 
In Muhammadunny v. Melapurakkal Unniri®, it was pointed out by a Division Bench to 
which one of us was party that the jurisdiction ofa Civil Court to entertain and pass a 
decree in a ‘suit for eviction by a landlord against his tenant is not expressly or implied- 
ly tdken away and that clause 8 of the Madras Non-residential Buildings Rent Con- 
trol Order, which corresponds to section 7 of the Madras Buildings (Lease and Rent 
Control) Act, 1949, prevents the tenant from being thrown out. One of the methods 
of eviction is by the process of execution of a decree for possession and it was held 
that this method was prohibited and eviction could only be in accordance with the 
provisions of the Rent Control Order. of 


In our opinion this appeal can be disposed of on a very short’point. This appeal 
arises out of an execution petition filed on 12th July, 1954, (E.P. 240 of 1954) by the 
legal representative of Marudappa Chettiar. There was no doubt a prior execu- 
tion petition filed by Marudappa Chettiar himself and an order for eviction but 
admittedly the respondent had not been evicted in pursuance of that order. That is 
why after the death of Marudappa Chettiar his legal representative, the appellant 
before us, was compelled to file another execution petition praying for delivery of 
possession. ‘That admittedly was filed after the Rent Control Act had come into 
operation in the village in which the property was situated. We fail to see how the 
principle against retrospective operation is offended in this case. It is not as ifdur- 
ing the pendency of E.P. No. 240 of 1954, out of which this appeal arises, that the 
Rent Control Act came to be extended to the suit village. By the date of the filing 
of the present execution petition the Act had come into force.. The executing Court 
which was bound to apply the provisions in the statute had come into force even ' 
before the date of the execution petition which it was called upon to dispose of. 
In our opinion there is no substance in the contention of learned counsel for the 
appellant. ee i pa ` 


_ _ It was argued but without the support.of any authority that section 7 would not 
apply to compromise decrees. Once a decree is passed, we can see no difference on 
principle between a decree passed on a’compromise and a decree passed after 
contest. i ` a ' 


.Mr. Narayanaswami Ayyar sought to raise a new point which was not raised, 
by him in the Courts below and not even in the memorandum of appeal, namely, that 
as the respondent had obtained a stay of the order for delivery passed by the learned 
District Munsif of Tiruchirapalli on 15th April, 1954, on the misrepresentation that 
the Rent Control Act had been extended to the suit village, he was disentitled to any 
relief based on the provisions ofthe Act. We do not have the order of stay passed by 
the learned District Judge nor a copy of the affidavit filed by the respondent in sup- 
port of his application.. We do not know what prompted. the learned District Judge 
to pass the ex parte order. In the absence of even a specific ground in the Letters 
Patent Appeal, we do not think the appellant should be allowed to raise a new point 
at this late stage. The appeal fails and is, dismissed with costs.. 


©- RM. . ee 8 ss aks Appeal ‘dismissed. 
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- IN-THE HIGH COURT OF JUDICATURE AT: MADRAS. 
= ` Present :—Mr. Justice RAMASWAMI. ed 


‘Karuppa Goundan Me .. Appellant* 
> v. Bek. a l i i 
Periaswami Goundan and others a .. Respondents. 


.. . Hindu’ Law—Alienation—Deaf mute incapable of understanding and safeguarding his own interest and 
found as such by Court and guardian-ad-litem appointed—Alienation by mother and wife as de facto guar- 
dias for necessity—Validity—* Lunatic» —Meaning of—Lunacy Act (IV of 1912),section 3 (5). 

_ Ade facto manager of the estate of an adult Hindu who is incapable of contracting because 
‘of unsoundness of mind cannot alienate his property even in case of necessity. ad 


Where an adult Hindu was, after inquiry in proceedings in Court, found to be a person of unsound 
mind and a guardian-ad-litem was appointed to represent him, an alienation of his property by his 
smother and wife as his de facto guardians cannot bê upheld on the ground of necessity, but has to be 
held to be void and would confer no title on the alienee or his representatives or successors, The 
proper procedure is for the mother and wife to get themselves appointed as guardians by Court on 
‘a proper application in that behalf and obtain the permission of the Court to alienate the pro- 


zperty. A man whois born deaf and dumb has to be regarded as beingin the same state as idiot 
“because, being dumb and incapable of understanding, he is lacking in all those senses which furnish 
‘the human mind with ideas.- In other words he would be a lunatic as defined by section 3 (5) of the 
Lunacy Act, and the term would include one who is so found by a competent Court on proper- 
sevidence. i : ; ; 


Kanhai Lal v. Har Singh, I.L.R. (1944) Nag. 698, followed. ne ; ie 
p Narayan v. Ramachandra, A.I.R. 1957. Bom. 146 and Nageswar Prosad Singh v. Rudra Prokash 
Singh, (1903) I.L,R. 31 Cal. 210, relied on. : E 
Pundarikakshayya’s case, (1949) F.L.J. 288 : A.I.R. 1949 F.C. 218 and Palani Goundan v. Vanjiakkal, 
41956) 1 M.L.J. 498 : LL.R..(1956) Mad. 1062, referred to. i : . 


: Appeal against the decree of the Court of the Subordinate Judge; Erode, in 
AS. No. g of 1956 (Original Suit No. 586 of 1950, District Munsif’s Court, Erode). 


_. R. Gopalaswami Iyengar, for Appellant. a= 
`, |7 M. Natesan and N. ‘Sivamani, for Respondents. l s 
|” The Court delivered. the following ; ; a an 
Jupomenrt.—This second appeal is directed against the decree and judgment of 
-the learned Subordinate Judge of Erode in A.S. No. 9 of 1956 confirming the decree 
zand judgment -of the learned District Munsiff-of Erode in O.S..No. 586°0f 1950. 
~ In Servarayapalam Village, Erode Taluk, Coinbatore district, there is one Oomai 
“Malaya Goundan. He, as his name itself shows, is a deaf-mute. ` He is also found 
-to be lame and is described as an idiot. It has been found by the learned ‘District 
~Munsif that he was not in a position.to form a rational judgment, and capable of 
-safeguarding his own interest. ‘Therefore, after an elaborate enquiry in- LA: No. 
:1685 of 1952, the learned District Munsif of Erode came to the conclusion that Oomai 
“Malaya Goundan was not in a-position to understand his own interest or act inde- 
‘pendently and therefore appointed a guardian-ad-litem. This was the subject-matter 
“of a revision petition in this Court and I upheld:the order of the learned~ ‘District 
“Munsif-of-Erode. . That decision is reported in In re Periaswami.Goundan}.* In othér 
words, this Oomai:-Malaya-Goundan has been found to be-a person’of unsound mind 
and has got to be represented by a guardian-ad-litem. + iH |.“ | - ware 
- ++ -:Oomai Malaya:Goundan’s mother ‘is Angammial and his wife is Najakkal:. It is 
stated that he has also a daughter by that wife. < = -° 5 Ue cack 
.. ` In these circumstances these three persons purport to have executed a sale deed 
‘in favour of the plaintiff under Exhibit A-4 on 2nd September, 1930. Earlier they 
“had executed a usufructuary mortgage in favour of the first defendant under Exhibit 
_A-3, dated 20th June, 1930. The purchaser has been undertaking to redeem this 
-usufructuary mortgage. 








E S.A. No, 563 0F 1957. a-m- ee = -~-~ —----— -10th July,-1959.- : 
p a i 
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f] . ARUPPA GOUNDAN 2. BERLASWAMI GOUNDAN (Ramaswami, 7.). gbi. 


In these circumstances Karuppa Goundan, the plaintiff, who has taken an 
assignment of the sale-deed from his father-in-law, the vendee of these three persons, 
has filed this suit for redemptión of the usufructuary mortgage. : ; ` 


The -usufructuary mortgagee put ‘forward the contention that this Karuppa 
Goundan has no title to redeem because the sale transaction is void, inasmuch as the 
wife and the mother cannot act as-guardians of this person of unsound mind to aliena- 
nate the property, and much more so Oomai Malaya Goundan who is incapable of 
contracting cannot pass a good title to the father-in-law of the plaintiff. 


_ It was the contention of the learned advocate Mr. Gopalaswami Ayyangar, that 
the mother and the wife constitite de facto guardians of this man and that this aliena- 
tion was for necessity and therefore it is binding.on the 1st defendant. In ‘support . 
of this contention he relied upon my decision in Palani Goundan v. Vanjiakkal+, follow- 
ing the Federal Court’s decision’in :Pundarikakshayya’s case*,, and other subsequent 
decisions following that case. $ E nae aan i TE 

-” On the other hand, the learned'-advocate for the respondents, Mr. Natesan, 
pointed out that once we come to the conclusion that this deaf-mute Oomai Malaya 
Goundan is an idiot and his property cannot be alienated even for necessity by the 
‘de facto guardians, he urges that the; proper procedure -was for the mother or wife or 
both to get themselves appointed:as guardians by Court on a proper application in 
that behalf and take the permission of the Court to alienate the property. ` 


one or more of the mental faculties, accompanied by or inducing a defect in the power 
of comparison. cr ee ee Sp eal Ses eee ah 
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incapable of contracting because ‘of unsoundness of mind cannot alienate the 
‘property even in case of: necegsity. - 


Therefore the alienation made by the mother and: the wife has got to be held 
‘as void: and as conferring no title on the plaintiff or his predecessor-in-title. 


4 4 T ` y 

-The learned adyocate Mr. Gopalaswami Ayyangar raised two interesting argu- 
ments which, however, are not germane to the controversy before us. First of all 
he argues thata congenital deaf-mute idiot, is excluded from inheritance and there- 
fore his mother becomes the owner of the property, the excluded person being entitled 
only:to maintenarice though not tainting the blood of any ‘son who might be born to 
him. But the case here is not that’ the property: belonged to the mother and therefore 
she alienated the property and it-was hot open to anybody to question that transac- 
tion. On the’ other hand, the mother’ purporis .to have dealt with the property 
‘as the guardian of her son and in this she is‘joined by'the wife of the idiot. .The addi- 
tion of this Oomayan makes no difference because when he is incapable of contracting 
and his inclusion in’.the document'was.a mere, waste of. paper and’ adds no ‘more 
legal „basis for the validity.of the transaction: . f 


=+ The second argument of the’ learned’ counsel is that Mr. Natesan’s client, namely, 
the usufructuary mortgagee, ‘is also in the same boat. But two blacks will not make 
‘one white... In this case all-we have got to-decide is whether the plaintiff can redeem 
the property and once it is found that-he has no title to‘redeem having no valid title, 
the other questions become òtiose.-' . » nae: Theat ia 

: “The net result'of this‘analysis'is that this Second Appéal has got to be dismissed 
and ‘is hereby’ dismissed arid in, the circumstances without’ costs throughout: ` No 
leave. eb TNS : aw ele barr at Perl n = tha : ae Coot te -ebe 
À PRN. Sc ik thy ORs =“ Appeal dismissed: Leave refused. 
‘si: IN -THE-HIGH GCOURT-OF JUDICATURE ‘AT MADRAS. ' 
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V, G. Rangaraj 7 : i i i ene eee rae i z Respondent. E 


= + Madras‘Buildings (Lease and Rent’ Conirol) Act (XXV of 1949), section 7-A (4) and Rule 9 of the 
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` of 1956,-Court.of: the Rent:Controller;; Madras; :^ 
+ | /T"-Venkatddri-atid K; Nalarajdn, for Petitioner: x ~$ v 






M. R. Vijayarangam, : for- Responden 
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The Court:delivered the following, 00> = e sco F ORE 


Jupement.—This Civil Revision is directed ‘against the! appellate order-of the 
Court of Small Causes at Madras in H.R.A. No. 98 of 1957. "That appeal was pre- 
ferred against F.A. No. 1120 of 1956:in H.R.C. No.'4376 of 1956. The petitioner 
before me, the landlady of the premises, occupied by the respondent before mè, asa 
tenant, applied to the Rent Controller for eviction on the ground of arrears in pay-. 
ment of rent, After counter-statement was filed in the proceditigs the Rent Control- 
ler acting under the Proviso to ‘section 7, clause (2) of Madras Buildings (Lease and. 
Rent Control) Act, 1949, directed the tenant to pay all arrears of rent up to date. 
After this order had been made the proceéding’came on for hearing’ on 31st Decem- 
ber, 1956. That day the following order was passed by the Rent Controller:. 


.  “ Parties by counsel. Arrears not paid as directed. Respondent is absent when called thrice. 
Proceedings are stopped and eviction is ordered under section 7-A“ (4) of the Madras Rent Control 
“Act.” : d 


Thereafter the tenant filed I.A. No. 1120 of 1956 to set aside the order of-eviction ` 
passed on 31st December, 1956. This I.A. was disposed of by the following order pass- 
ed by the Rent Controller on 7th January, 1957 :— Gees re 


“ The applicant was represented by his counsel and the order of eviction was passed under section 
7-A (4) of the Madras Rent Control Act. Hence this application is rejected as not maintainable.” ' 


Against this order an appeal was preferred under section 12 of the Act which came 
on.for hearing before the Second Judge of the Court of Small Causes, Madras, oni: 
24th April, 1957. That day the following order was passed: ” E 


“Rs. 10 paid today and accepted. The matter will be sent to R.C. for a finding as to whether 
the default was wilful. Parties to appear before R.C. 8th May, 1957. Findingby 4th July, 1957”. 


The tenant failed to appear before the Rent Controller in- the remanded proceeding 
and he thereupon submitted a finding on 12th June, 1957, to the effect that the default 
in payment of rent was wilful. When the appeal was taken up after the submission 
of the finding the tenant was absent and the appeal was dismissed. Two successive. 
applications to restore the appeal to'file made-by the tenant were also dismissed for. 
default of his appearance. Ultimately the Chief Judge of the, Court of Small Causes 
called for a fresh finding from. the Rent.Controller; The Rent Controller then sub“ 
mitted a finding that the default in payment to rent was not wilful and accepting this 
finding the Chief Judge of the Court of Small Cause allowed the appeal and set aside 
the order of eviction. he ane ge ao RMT eet as 

Two points are raised by the learned -counsel for the pétitioner. The first is 
that the appeal to.the Small Causes Court is itself incompetent as it was directed 
against ‘the order in I.A. No. 1120 of 1956 and not the order of the Rent Controller 
directing eviction of the tenant. It may be remembered that I.A. No. 1120 of 1956 
was an application to set aside the alleged ex parte order of eviction passed by the 
Rent Controller though his counsel was present when that order was passed. In the 
absence of an appeal against the substantive order, the contention urged is, that the 
appellate Court had power only to allow I.A; No: 1126 of 1956 which would: result 
in reopening of the original order. The point made by Mr. Venkatadri for the 
petitioner is that the original order was not passed ex parte.and, therefore I.A; No. 
1120 of 1956 was itself incompetent. ` 


The next point made by, him is that in the appeal against the order passed in 
I.A. No. 1120 of 1956 the appellate Court had no jurisdiction to call for a finding 
whether the default in payment of rent, on which the application-for eviction was 
based, was wilful. His contention is that, that was not the basis for eviction passed by | 
the Rent Controller under section 7-A (4) ofthe Act. It will be seen that section 7-A 
(4) of the Rent Control Act deals with payment of arrears as a condition precedent to, 
the hearing of the tenant on the objection raised by him. The Act empowers the 
Rent Controller. in a.case in which eviction is sought on the ground of default. in 
payment of rent to give an opportunity to the tenant to pay off all the arrears up to 
date. Non-compliance of this order results in a termination of the proceeding and 


364 . | -THE MADRAS LAW JOURNAL REPORTS. ' [1960 


making an order directing the tenant to put the landlord in possession of the building. 
This has nothing to do with thé original default on which the application. for. evic- 
tion is based. The finding called for by the appellate Court in this case related to the 
original default which was not the’ basison which the order was passed under sec-, 
don pag Pe a ree 
s ` N ‘ Sek 5 
The conduct of the tenant in this case after the proceéding for eviction was insti- 
. tuted clearly shows that he was grossly negligent in the conduct of his defence. Innu- 
merable opportunities were given to him both by the Appellate Court and by the 
Rent Controller. “On none of these occasions he turned up except on the last occa- 
sion when he appeared before the appellate Court when a fresh finding was called. for 
and also before the Rent Controller who submitted a révised finding. There can be 
no doubt that the tenant has been grossly negligent: : But:the discretion exercised by 
: the appellate Court to excuse all this dilatoriness on the part of the tenant is not 
attacked before me. As already observed the points taken are that the appeal itself 
_ was incompetent and in such an appeal a finding could not have been called for as 
. regards the original default in payment of rent. An order ofremand on a point not 
arising before the Rent Controller is patently incompetent: ‘The same view was 
taken by Ramaswami, J., in Narayanaswami Reddiar v. Dhanraj Sowcar', If an order 
of.remand was made without jurisdiction the mere acceptance of the costs awarded, 
Rs. 10, by the landlord could not have the effect of curing the defect in the order. 
It will be seen that the Second Judge of the Court of Small Causes in the first instance 
directed a remand of the case and called for.a finding on the question whether the 
` default to pay rent was wilful and as a condition of the order called upon thé tenant 
to pay costs Rs. 10 to the landlord and this sum was paid and accepted. Counsel for 
the respondent contended that the acceptance of this costs by the landlord ‘was suffi- 
cient to prevent him from questioning the competency of the Court which passed that 
order. Ifthe Court had no jurisdiction to pass the order the mere acceptance of that 
order by one party will not prevent him from ‘questioning: the validity.of that order. 
Authority for this is found’in Narayanaswami Ayyar v. SubramaniaPillai®,with which I am 
` in respectful agreement. The result is the order for eviction passed by the Rent Con- 
troller on 31st December, 1956, had become final, no appeal against that orderhaving- 
been preferred in time. That order was not passed in-the absence of the tenant ` 
because his eounsel was present. I.A. No. 1120 of 1956 was, therefore, incompetent 
as it proceeded on the footing that the order for eviction was an ex parte order. The - 
appeal against that I.A. was equally incompetent and the appellate Court had no 
jurisdiction to direct a remand or call for a finding in such appeal. The order of the 
Chief Judge of the ‘Court of Small Causes is, therefore, set aside and the order of the 
Rent Controller, dated gist December, 1956, is. restored. No costs in the Revision, 
The tenant is given three months’ time from today for vacating the premises. 
ORM. > nn N -_—__ fay ch - Petition allowed: 
IN THE HIGH COURT OF JUDICATURE AT’ MADRAS: : 


Present Mr. Justice _ RAJAGOPALAN AND MR. Justice: RAMACHANDRA 

Iver. m í ria he 7 K ʻ Aa ge oy 

The Collector of Tiruchirapalli 
v. 

Velan Chettiar, son of Muthukaruppan ‘Chettiar’ and others .» . Respondents.. 


.  Appellant* 


4 


Civil Procedure Code (V of 1908), section 92—Suit under—No proof of breach of trust or of misappropriation 
or malversation—Persons in management —If liable to account for the period of management. .' . * " 


~ In a suit under section 92 of the Civil Procedure Code where there has been no diversion of funds 
as to be termed a misappropriation or malversation of the trust funds or even a breach of trust the 
. 1. (1958) 1 M.L.J. 77. 2, (1935) 69 M.L.J. 673 : A.ILR. 1936 Mad. 49. 
» *§.A. No. 491 of 1255, A a a -28th July, 1959.: - 
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persons who were in - management of ance ren should not. -be-askedito faccount ‘for. the 
Period of their. management. , teat 


pad G ei ta oe es e Put fyeg cae i Oya 7 
A mere spending f for other religious or. charitable purposes’ -cannovalways ‘amount:to ‘a diversion 
pole myst funds., Seay zi ipagi sabap aa po bro at a 


.s. “Appeal against the Dak of the Court of:- the: ‘Subordinate: Judge’ off aun ; 


kottai; in O.S.: No. -25 ‘of 1952. HAS ay Bree ee areas 
. The Government ‘Pleader (., Narita for. “Appellant. a tae ee z 
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The Judgtnent of the Court “was delivered’ by’ 
. Ramachandra Iyer, F.—This appeal’ arises ‘out of-a’suit: filed Under section 92, 


` Civil Procédure Code and relatesitò the period’ for which the trustees, who have been ` 


removed by the decree of the lower Court, have to account? The Collector of Tiruchi- 
rapalli, who was the plaintiff i in the suit, is the appellant. 


The respondents, who number about 31; “are the descendants ofone av: M. Muthu- 
karuppan Chettiar.; -Muthukaruppan Chettiar founded -several -charities, one of 
which was an Annadanam..charity at ‘Tirumayam ‘in Tiruchirapalli District. The 
appellant claimed that the properties set’out in, Schedules -A to D. to the plaint be- 
longed to the Anandanam trust established by V: M. Muthukaruppan Chettiar, that 
the respondents asserted a hostile title to-the trust and that Hak were Soy of breach- 
es of trust, and prayed for'their removal and for;.accounts. -~ ; 


Schedulé A-to-the plaititi is the chatram in which Ainadauam i istó = perfosmed. 
B Schedule covered ‘lands in Olakkudipatti village. ‘C'Schëdule item 1: is 312, shares 
out of 37 shares in the village of Mangalanadu, which’ is of‘an extent of about '360 
velis. The second item of C Schedule is certain lands in Arasarkulam village. 
D Schedule covered ‘the movables belonging to the choultry., , < a 


>- There ‘were -six branchés. in‘ the” family’ of "Muthukatippan- Chettiar and, the 
seniormost*member of the various branches managed: ‘the’ trust by turns. Respon- 
dents 1,'7,f15, the father of resporidentt 1 17; respondents” 19° and 22 were the managing 
tnembers of the ï various branches, who were at some’ time or, other i in BDR of 
one or -more-of the’ properties mentionéd above! - ' 


The respondents contested the suit. Respondents a I =; 18, ‘19 andó 25 filed i a 


common written statement'while the’ 15th respondent filed a separate. ‘written state- ` 


nient. The substance of the contentions'so far as it is.rélevant for'thé present purpose 
is that the former set of respondents pleaded’ that'‘items ‘1 and 4 of B’Schedule and 
item 1 of C Schedule belonged: to the family and the income therefrom was excliisive- 
ly allotted to cértain religious and charitable purposes: ‘at’ the discretion of the mern- 
bers. They; however, admitted thatiA Schedule!'items ‘2: 3°, and 5 of -B ‘Schedule, 
item’2 of G ‘Schedule ‘and D Ornek belonged, tothe Annddariam trust. 

. ‘The 14th respondent. oid the claim but: admired A all’ the propeities 
excepting C Schedule,item 1 belonged’ to the trust;‘and while the property was'owned 
by the members of the family as their own- the i income was expended for the'mainte- 
nance of the charities and the religious: trust. as e zaai denied ithe: alleged 


malversation oi the funds of” the institution: a ; 
E 


- The Jearned Subordinate Judge after aeie necessary findings, held that A, 
B,.C, and D Schedule properties belonged to the V. M: Annadanam Chatrani. Charity 
at Tirumayam,, and: having regard-to:the hostile title set up bythe respondents to the 
properties of the institution- removed them from the office of the trusteeship and direct- 
ed.the properties to vest in the trustees to be appointed under.the scheme to be fram- 
ed by the-Court. : He:also directed that the 22nd -respondent should render.accounts 
of his. management, from 12th January;.1946.: to; 6th May, 1947, and thatthe 17th 
respondent should produce the account books of-his father-in respect of his mariage: 
ment of item: 2-of-the -S- Schedule properties -for- the same period: The learned 

Subordinate e Judge held that the 22nd respondent should be accountable in respect. 
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of.A Schedule properties, items ï to 7 of the B Schedule properties, item 1 of thè Q 
Schedule property and items 1 to 154 of the D Schedule properties. As regards the 
17th respondent he was directed to: produce the accounts of his father’s management 
of the and item in S Schedule property. As regards the accounting, the learned 
Subordinate Judge held that there has been no misappropriation of the funds of the 
charity by the members of the family, and that in the circumstances of the case Arti- 
cle 120 of the Limitation Act would apply to the claim, and as a receiver was in charge 
of the properties from 6th May;-1947, the accounting parties were liable to render 
account for the period which commenced six years before the date of suit and termi 

nated with the date when the receiver took possession of the properties, 


_ The respondents have-not challenged the decision of the lower Court. The 
plaintiff, however, has filed an appeal in regard to the. disallowance of the account 
for the period anterior to 12th January, 1946." E SE iy 


The learned Government Pleader, who appeared for the plaintiff-appellant, con- 
tended before us that section 10 of the Limitation Act would apply to the present case 
and not Article 120 of the Limitation Act. ‘So far as we’ aré able to see from the re- 
cords it is difficult to ascertain precisely what exactly was the nature of the accounts 
that was demanded of the respondents. We are unable to ascertain whether the 
accounting that was required of the resporidents was an accounting for the meré 
ascertainment of the assets existing on the date when the Receiver took possession or 
one for wilful default or for misapplication of funds by the respective parties. The 
learned Government Pleader, however, made it clear before us that the accounting 
‘that is required of the respondents was of the latter category, that is for the alleged 
diversion of funds by the respective trustees in possession of the various. items of 
properties. eS ak - 


. 1 - 

In V.K. Kelu v. G. S. Sivarama Pattart, it was held that it'is a general principle , 
that back accounting would not be decreed except on proof of dishonesty and malver- 
sation. The decision in that case was rendered in a suit under section 92 of the Civil 
Procedure Code. That section provides for giving directions for accounting in a 
‘case where there has been an alleged breach of-trust. | Therefore, the question to be 
considered is whether the appellant has made, out a breach of trust, dishonesty or 
malversation of the trust funds, 


f It is not the appellant’s case that any of the respondents applied the income from 
the properties to any personal purpose of his own. The only case urged before us7is 
that there was a misapplication of the funds by the respondents, who were in charge 
of the properties, having spent the money for other charitable purposes and for cele- 
brating fastivals in certain temples.. So far as the conduct of the Annadanam Charity 
is concerned the learned Subordinate. Judge has accepted the evidence of D.W. 5,. 
who spoke to the fact that Annadanam_ was regularly conducted in the chairam, till 
the Receiver came into possession of the properties. There is no evidence on the side 
of the plaintiff to show that there was any misappropriation or malversation of the 
trust funds. The 22nd respondent, who'is the main accounting party, had been 
maintaining regular accounts and he had also filed: the same in the lower Court, 
Exhibits B-4 to B-18. No attempt was made either in the lower Court or here, to find 
out from the account books any misappropriation by the trustees or any breach of 
trust. D.W. 1, who is the 15th defendant, stated in his cross-examination that dring 
the past 10 years the income from the Mangalanad lands, that is G Schedule, item 1 
was used not only for running the chatram but also for conducting the temple. The 
learned Government Pleader placed great reliance on.the so-called admission of the 
22nd respondent giving evidence as D.W: 4 when'lie stated that the-Mangalanad in- 
come had been never used for the chatram so long as he was in management of that 
property. That witness, however, stated that he did not know what the other branches 
did with the income from the Mangalanad: He, however, clarified this evidence 
in his cross-examination when he stated that he had never utilised the Mangalanad 
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income for his personal-purposes.. As early'as 1940 and 1945 he had stated that Marn- 
galanad property was not partible property but one the, income from which had to 
be utilised for the chatrarn, temple and other charities. There is no satisfactory evi- 
dence in this.case as‘ to the terms on-which the original dedication was made. So far as 
the Mangalanad properties are concerned we find a mention of these properties in 
the extracts from the Inam Register, Exhibit A-r, An enquiry was made in regard to 
these properties by the Inam Commission: “Although it was a private endowment, 
the properties were purchased from certain inamdars holding a battavrithi inam, 
which was granted by the ancient rulers. Exhibit A-1 refers to a statement by Muthu- 
karuppan Chettiar in which he stated that the properties had been left for the Anna- 
danam Chatram built by him.at Tirumayam, and that Annadanam charities were 
being done. Exhibit A-2 is the extract from thé’ Huzur Register kept by the Collector 
of Tanjore. ` It is of the year 1862,- Exhibit A-2 is a record of the inam proceedings 
contemporaneous to Exhibit A-1 . That refers to a statement of Muthukaruppan 
_ Chetty that the proceeds from the Mangalanad lands had been appropriated towards 
the support of a choultry erected by him at Tirumayam. The other evidence dis- 
‘closes that for a, long number of years the family had-been utilising the income from 
thé properties not merely for. the expenses of.the Chatram but also for festivals in the 
temple and: for other charitable purposes. , No attempt has been made before us to 
show from the account-books filed in the case or otherwise. the extent of the charities 
so done in relation to the total income from-all the properties dedicated to the trust. 
It is no doubt madé out from the evidence, of D.W..4 that some portion of the income - 
from the properties had beén utilised by the members of the family for a long number’ 
of years in the performance.of certain other charities and festivals in a-temple. A: 
mere spending for other religious or charitable’ purposes cannot always amount to a 
diversion of the trust funds. It may be that these charities or the performance of the 
religious services involved the distribution’. of'food to the poor.- It is not uncommon 
that in certain Annadanam. ‘choultries expenses are-incurred in connection with the 
performance of festivals.in temples... ‘These acts cannot by themselves amount to a 
diversion of funds and there is.no evidence to show. what was -the amount so spent 
in relation to.the amount spent for .the :main ‘trust, viz, Anandanam trust. 
In the present case, . the appellant-has:. failéd .to show: that: there “has been sucha 
diversion of funds as to be-termed a. misappropriation or malversation of the: trust 
funds or even a breach of trust. We are of opinion that under the circumstances the 
appellant will not be entitled to call upon any of the respondents to account for the 
period:of his management of the properties: „The appeal fails and is dismissed, which 
means the decree of the lower ‘Court is confirmed. be 
It is unfortunate that the respondents were not represented at the hering of the 
appeal. ; . 
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under‘Article 20 (3) of the Constitution ‘of Indiaas under the Anierican Constitution, ` Article 20 (3) 
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is available only in relation to a proceeding in a-criminal Court and therefore the field of ‘protection 
in India is narrower than in the United States of America. A person summoned to appear before 
tle Sea Customs Authorities under section i171-A of the Sea Customs Act, 1878, is not’in the position 
of a: person ‘accused and he is .bound to ‘appear: before stich authorities and ‘answer all questions put 
to him. Section 132 of the Eviderice, Act would apply.only to judicial’ proceedings.in or before any 
Court. , As proceedings before the Sea Customs Officers, are not judicial, proceedings nor dq such 
Officers’ constitute Courts, the section’ has no application to such cases.. an i iy 
a Oley a the ites U a read Ma 5 eee tes ' 
1, - The position in such proceedings in relation to Article 20` (3) of the, Constitution and the Sea 
Customs, Act will’ ‘be as follows: (1) When,. the departmental Officers ‘conduct proceedings 
which ‘may terminate in the confiscation’ of goods ‘or the imposition of penalties which they can them- 
sélves impose, without reference to’any criminal -Gourt, such. Officers are‘not, acting as Courts of law 
and the. proceedings before them are not judicial proceedings, except for the limited purposes of ‘sections 
193 and 228, Indian -Penal Code ;-°(2), To, the persons examined in such proceedings section 132 
Of the’ Evidence Act would not apply of its own force,; (3) But as.they are empowered to prosecute 
persons for contravention of the ‘Sea Customs Act ‘the position of Customs Officers will ‘in certain res- 
pects be analogous‘ to:that- of Police Officers acting on’ information relating to a cognizable offence ; 
(4)--A persón who.has been examined by the Customs Officers will not’.be in the position.of an‘accused - . 
til it“can be-fairly and properly said that he is likely to be proceeded against m a ¢riminal Court’; | 
(5), Though .the question when a person becomes an: accused person would depend on the.decision 
that the ‘departiental Officers‘ may take, ‘they’ éarinot, ‘by’ merely. pretending that they have not 
niade up their minds; ci¢curavent-the provisions of-Articlé'20’(3)'} (6) Whether a witness ‘ora suspect 
has, become: an: accused person’ in:any, particular instance is substantially. a question of fact: : 
©? Per Curiam It is very’ desizablé that the depattméntal Officers; should make it plain to the 
person: concerned ‘at the earliest,noment ‘they ‘can_do!so, whether it is intended -to’proceed- against 
him in a,criminal-Court,or not. , If,it is made plain that, there is no.intention to proceed against him 
in a criminal-Court then no question, of invoking the, shield, of Article 20 .(3), could, possibly arise, and 
thE Berson-will be bound to answer all‘the questions put to him ‘and, those ariswérs can be taken into 
account! only:for imposirig “departmental! penalties! But, if it' is intended‘to prosecute’ thé’ person 
concerned in:a,criminal,Court he.cannot‘be,compelled.to.answer-any question. tlie ‘answer to which: 
is likely to incriminate, him,;, If, nevertheless, he ‘is forced. to, answer, such .questions the answer .so 
obtained cannot be used in evidence against him at the trial”, | n oe l ctu Ah 
oy Petition under Article:226.of: the Constitution of -India, praying. that‘in th 
cixcumstances stated therein, .and;in-the affidavit filed therewith,- the High Court 
will be pleased to issue Ææ writ of certiorari:calling for theirecords pertaining to the 
proceedings, . dated: 10th-October,: 1958, issued by the Gollector:of: Central ‘Excise, 
Madras, under -section;171-A oftithe Sta Customs. Act\in*relation -to:the 'show- 
cause;,notice -bearing reference’ O.R. No.24/58-59,:: dated 2gth:-September, 1958 
and-quash. the above proceedings; dated . roth. Octoberjx1958; «se a es 
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, .Orpgr.—;The questions that arise for determination in both these ` petitions 
are: the same`and I shall, therefore, deal with them together, a 
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On 23rd September, 1958, the. lector of Cential Excise, Madras, seized 500 
packets of 7 O’Clock blades‘from Noi: 47i Narayana" Mudali Street, George Town. 
Each packet contained ,100 blades so that,in all the total number of blades seized was 
50,000. On 29th September, 1958, the Collector of Central Excise sent a notice to.. 
Shankérlal; the petitioner in Writ Petition No. 840 of 1958, which runs as follows’: ” 


vee 


aay 
“ Whereas there is reason to believe that the goods mentioned in the schedule below have been 
imported: without ‘payment of customs dutfJand- import trade ‘control: licence'‘in contravention of 
section 19 of the Sea Customs Act. read, with section 3 (2),of the, Imports and Exports Control Act, 
a es A EA as agt Aanet At a eaa ijg mtg an a DASE N = sh gy Se WO ee 
-' 194} arid you're liable to a penalty under section’ 167 (8) of the Sea Customs Act. © ayy ny 
2.- You are, therefore, called upon to show cause before the undersigned at, Madras within ten 
days from the date hereof why a penalty should not. be imposed upon you and why the said goods 
„should not be confiscated .under«the. aforesaid provisions, of law: #7940 tS t t WT dee 
r Shaye at É ce ete SR D ʻa 
-g., All evidence documentary -or otherwise in your possession „be produced. in, support, of your 
opt of eet dodo dy ret Au Gen fe e ALJIBE peste sie ad oe n a eo igh D 
explanation Within the perjéd ‘specified ‘Above failing which the case’ will, be decided g parie: 2- ; 


= a- “Youshould stite nt the same tine Whither you deire to be Beard in person or through your 
legal representative in your defence by the’ said authority on; receipt: of your ‘reply; if neceéssai 
tim en date which wil be fixed and communicated to you, : a se TER 
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; .. SCHEDULE. 
7 O'clock blades (Made in England)—s0,000 numbers”. ` 


On 3rd October, 1958,counsel for the petitioner wrote to the Collector of Central 
Excise stating that the goods had been seized far away from the border and in cire 
cumstances which could not raise‘ any presumption against him. He further 
mentioned that the onus was not on the petitioner to prove that the goods had been 
imported without-payment of duty. He also called upon the Collector of Central 
Excise to state the grounds of seizure because, according to him, he was entitled 
to that information under section 181 .of the Sea Customs Act, 


On 6th October, 1958,‘the Collector of Central Excise replied that the goods , 
had been seized under the reasonable belief that the blades had been smuggled from 
the foreign territory without payment of duty. On gth October, 1958, counsel for 
the petitioner replied that the letter of the Collector did not satisfy the requirements. 
of section 181 of the Sea Customs Act. On roth October, 1958, the Collector of - 
Central Excise issued a summons under section 171-A of the Sea Customs Act to the 
petitioner which runs as follows :— f 


“ Whereas there are grounds for investigations being made in connection with the seizure of 
7 O'clock blades numbering 50,000, i i i 


And whereas I consider your attendance before me necessary for producing documents of the 
following description in your pośsession or power. Documentary evidence and your account books 
for the receipt'of the goods, viz., 7 O’clock blades if any may also be produced. 


Now, therefore, in exercise of the powers vested in me by section 171-A of the Sea Customs Act, 
1878, I do hereby summon you to appear before me in the office of the Collector of Central Excise, 
No. 15, Harrington Road, Madras-31, on 15th October, 1958, at 10 A.M., for the purposes herein 
mentioned, You are warned that giving false evidence in the proceedings is an offence punishable 
under section 193 of the said Code.” 


The case of the petitioner is that the Collector has no right whatever to 
summon him under section 171-A of the Sea Customs Act and he has therefore come 
to this Court for the issue of an appropriate writ to quash these proceedings of the 
Collector. Í “P 


The’ facts in Writ Petition No. 849 of 1958 are similar. A quantity of 136,400 
4 O'clock ‘blades was seized from No: 20, Narayana Mudali Street. The petitioner 
herein also wrote through counsel asking the Collector to state the grounds on which 
the goods had been seized. On rst October, 1958, the Collector issued a notice to’ 
the petitioner in terms similar to that in Writ Petition No. 840 of 1958. He also 
issued summons under section 171-A of the Sea Customs Act to the petitioner herein 
and the terms of the summons are in‘all material respects the same as in the earlier 
case. . The relief which this petitioner seeks is also the same as in the earlier writ 
petition. Z i = dock ae: 

The principal contention taken on behalf of the petitioners—in'the final form 
which is assumed during the arguments—was this. Article 20 (3) of the Constitution 
provides that “ no person accused of any offence shall be compelled to be a witness 
‘against himself”. Neither the word “‘accused” nor the word “offence” is defined’ 
in the Constitution. However Article 367 makes the General Clauses Act, 189 
applicable to the interpretation of the Gonstitution and so we are entitled to-look 
into that Act to find out in what sense the words “accused”? and “offence”? are used’ 
in the Constitution. In the General Clauses Act of 1897 the word ‘accused? is not 
defined. But, there is a definition of the word “ offence ” which runs as follows: 


. “ Offence ” shall mean any, act or omission made punishable by any law for the’time being in 
force ”. , eg i 


"This definition is wide enough to include punishments imposed by any authority 
properly constituted by the law. These authorities may be Excise Officers, Customs’ 
Officers, Income-tax Officers, or in fact, anybody else. Officers of the Customs 
Department have been specifically empowered by the Sea Customs Act to* impose 
warious penalties, including fines and confiscation of goods. The acts or omissions 
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in respect of which they have been empowered to impose these penalties are 
therefore “offences”. Section 167 of the Sea Customs Act opens with these words: 


“The offences mentioned in the first column of the following Schedule shall be punishable to 
the extent ‘mentioned in the third column of the same with reference to-such offence respectively”. 


Since the statute itself calls the acts or omissions referred to therein offences, 
since they are made “ punishable ” and since the Customs Officers allege that the 
petitioners have contravened the provisions of the Sea Customs Act, the petitioners. 
are accused persons within the meaning of Article 20 (3) of the Constitution and. 
they cannot be compelled. to give evidence which may . render them liable to any 
of the penalties laid down in the Sea Customs Act. o rai 


This apart, the allegat.ons made against the petitioners in'relation to the blades: 
set out in the notices issued to them amount to an accusation that they have contra- 
vened section 3 (2) of the Imports and Exports (Control) Act. Such a contraven- 
` tion is punishable under section 5,of the same Act with imprisonment for a term which. 
may extend to one year, or with fine, or with both. The proceedings instituted against 
the petitioners may in the normal course lead to their being placed on. their trial for 
offences under this section. They are for that reason also accused persons within. 
the meaning of Article 20 (3) o1 the Constitution. : 


It may perhaps be said that there has been no formal accusation in the sense that 
a complaint has been laid against the petitioners before a Magistrate. but that 
makes no material difference. In respect of contraventions of the Sea Customs. 
Act and the Imports and Exports (Control) Act Customs Officers are compétent tọ 
lay complaints before a Magistrate. The positions of. these Officers is therefore 
analogous to that of Police Officers before whom information relating to cognisable 
offence has been laid. Vide Chapter XVII of the Sea Customs Act and in particular . 
section 187-A which enacts that i : gs ; 


“No Court shall take cognizance of any offence relating to smuggling of goods punishable under 
item 81 of the Schedule to section 167, except upon complaint in writing 2 


made by the appropriate Customs Officers. That being so, the Customs Officers 
cannot compel the petitioners to appear before them and give evidence. 


On ‘the other side, the learned Advocate-General explained that the word 

_* offence ” and the word “ accused ” occurring in Article 20(3) of the Constitution 
are used only in relation to ‘proceedings instituted against a person in what may be: 
called criminal Courts. This will be apparent if we read: all the paragraphs in 
the Article together. Article 20 (1) speaks of conviction for any offence and en- 
joins that no person shall be convicted of any offence except for violation of a law in 
force at the time that the act was committed. The use of the word ‘* conviction °” 
would be inappropriate except in relation to a criminal Court. Article 20 (2) provid- 
és that no person shall be prosecuted and punished for the same offence. more than. 
once. The field to which the word “ prosecute” properly applies has always been. 
well understood as limited to criminal Courts. Article 20 (3) involves a continua~ 
tion of the same idea and has no application except in relation to criminal Courts. 


The learned Advocate-General further explained that though all contraventions 
of the Sea Customs Act are called offences in the Act itself, they are nevertheless capa- 
ble of being dealt with in two’ways. The Officers of the Customs Department may 
themselves complete the enquiry and where they think proper confiscate the goods 
- and also impose a penalty. It is also open to them to prosecute the persons concern- 
ed in a criminal Court. Though the Officers’ of the department are empowered to 
confiscate the goods involved in contravention of the statute and also to impose a 
penalty on the persons concerned, nevertheless, it has been held that their proceedings: 
are not criminal proceedings, Therefore, the persons whom the Officers of the 
Customs Department proceed against and on whom they might ultimately decide 
to impose a penalty, or in respect of whom they may order confiscation of the goods, 
are not accused persons within the meaning of Article 20 (3) of the Constitution. 


` 
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The distinction between an act which 4s punishable- under what may be. called 
the criminal law, properly so called, and, an act.in respectiof.which the departmental 
authority may impose a penalty but which nonetheless is riot regarded as an offence, 
is explained in Stvagaminatha v. Income-tax Officer’, Rajagopala Ayyangar, J., who 
delivered the judgment of the Bench quoted with approval the following passages 
from the decision of Brandeis, J., of the American Supreme Court: i i 


“ Congress may impose both a criminal and a civil sanction in respect to the same act or omission = 

The remedial character of sanctions imposing additions to a tax has been made clear by this 
Court in passing upon, similar legislation. ‘They are provided primarily as a safeguard for the pro- 
tection of the revenue and to reimburse the Government for the heavy ‘expense of investigation and. 
the loss resulting from the’ tax-payer’s fraud.” ¢ = S n i ` 7 


He also quoted the following passages from the’ decision of Jackson, Jo also of the ` 


American Supreme Court in a later case : 
a Y a . 


“The penalties imposed by Congress to enforce the tax laws embrace both- civil and criminal 
sanctions. ‘The former consist of additions to the tax upon determination of fact made by an adminis- 
trative agency and-with no burden on the Government-to prove its case beyond a reasonable doubts 
The latter consist of penal offences enforced by the criminal process in the familiar manner. Invoca- 
tion of one does not exclude resort’ to the other.” > pbs ` - ; 


This distinction applies also: to proceedings taken by the Customs Officers under 
the Sea Customs Act. Vide Magbool Hussain v: State of Bombay®, paragraph 17 and 
18 of the judgment run as follows:— | a i 


: \S*We are of thè opinion that the Sea Customs Authorities are not a judicial tribunal and the 
adjudging of confiscation, increased rate of duty or penalty under the provisions of the Sea Customs 
Act do not constitute a judgment or order of a Court’ or judicial tribunal necessary for the purpose of 
supporting a plea of double jeopardy. : 


It therefore follows that when the Customs.Authorities confiscated the gold in question neither 
the proceedings taken before the Sea Custom Authorities constituted a. prosecution of the appellant 
nor did the order of confiscation constitute a punishment inflicted by a Court or judicial tribunal 
on the appellant. The appellant could not be said by reason of these proceedings before the Sea 
Customs Authorities, to have been.‘' prosecuted and punished ” for the same offence with which he 
was charged before the Chief Presidency Magistrate,Bombay, in the complaint which was filed against 
him under section 23, Foreign Exchange Regulation Act.” 


To the same effect is the decision in Thomas Dana v. State of Punjab®. It will be 
sufficient to quote the fitst two paragraphs of the head note : 


“ The proceedings before the Sea Customs Authorities under section 167 (8) of the Sea Gustoms 
Act are not “ prosecution’’ within the meaning of Article 20 (2) ‘of the Constitution.” Therefore 
the fact that in such proceedings the customs authorities have both confiscated the goods and also 
inflicted a penalty on the person does not bring into operation the provisions of Article 20 (2) so as 
to prevent his prosecution and imprisonment under section 167 (81) of the Act read with section 2g 
and S. 23-B, Foreign Exchange Regulation Act and under section 120-B, Penal Code. In that view 
of the matter it is unnecessary to consider whether the action taken by the customs authorities amounted. 
to “ punishment” and whether the “same offence ” was involved in the proceedings before the 
Revenue authorities and the Criminal Court. 


i Prosecution » ‘means a proceeding either by way of indictment or information -in the criminal 
Courts in order to put an offender upon his trial. The Chief Customs Officer or any other officer 
lower in rank than him in’Customs Department is not a Court and that is made§clear by the provi- 
sions of section 187-A of the Sea Customs Act.” : 

The petitioners not being accused persons are therefore bound to appear be~ 
fore the Collector, of Central Excise and answer all the questions put to them. 


At one stage of the arguments there was a suggestion that section 132 of the 
Evidence Act would help to solve the problem: That section provides that a witness. 


_ shall not be excused from: answering any question upon the ground that the answer 


to such question would incriminate him or expose him-to a penalty of forfeiture.. 


- But then there is a proviso which runs as follows :— 


“ provided that no such answer, which a witness shall be compelled to give, shall subject him 
to any arrest or prosecution or be proved against him in any criminal proceeding, exceptfa prosecution: 
for giving false évidence’ by such answer.” - 
at oe at wee ee O gee 
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‘It was thought that the petitioners could be compelled to give evidence but-that at 
the same time they could be protected from being prosecuted in a criminal‘ Court on 
the basis of the answers elicited from them by calling this proviso in aid, But further 
‘investigation shows that this solution is not directly available ; because section 1 of 
‘the Evidence Act makes it plain that it applies only to judicial proceedings in or be- 
fore any Court and proceedings before the Sea Customs ‘Officers are not judicial 


. proceeding:. Nor do such Officers constitute Courts. 


It is now necessary to examine some of the other decisions cited before me. Of 
these and a very important one is M.P. Sharma v: Satish Chandra*. I had occasion 
“to study this case in connection with Writ Petition Nos. 291 and 292 of 1957 and there 
summarised the facts of that case and quoted the relevant passages from the Judg- 
‘ment which I-reproduce below’: ` ; = 


“The material facts there were as follows. The Registrar of Joint Stock Companies lodged 
information with the Inspector-General of Police, Special Police Establishment, New Delhi, to the effect 
that offences under sections 406, 408, 409, 418, 420, 465, 467, 468, 471 and 477 (a), Penal Code had 
_been committed in connection with the affairs of Dalmia Jain Airways, Ltd. The Registrar of Joint 
Stock Companies also stated that to determine the extent of the fraud it was necessary to seize the books 
not only of Dalmia Jain Airways, Ltd., but also of various ‘other allied concerns a list of which he 
furnished. On the basis of this information an application was made to the District Magistrate, New 
Delhi for the issue of search warrants under section 96 of the Criminal Procedure Code. Permission 
ito investigate the non-cognisable offences mentioned in the report was also asked for. On the same 
day the District Magistrate ordered investigation and also issued search warrants. , The persons 
concerned then went to the Supreme Court and applied for a writ to quash the search warrants and 
for the return of the documents that had been seized in execution of the search warrants that had 
been issued. The petitioners raised two contentions before the Supreme Court, viz., 


. “that the fundamental rights of the petitioners under Article 20 (3) and Article 19 (1) (f) 
have been violated by the searches in question.” - 


After disposing of the objections based on Art. 19 (1) (f) the court proceeded 
to examine the arguments based on Art. 20 (3). The arguments are thus 
summarised in the judgment. 


“The fundamental guarantee in Article 20 (3) comprehends within its scope not merely oral 
testimony given by an accused in a criminal case pending against him, but also evidence of whatever 
character compelled out of a person who is or is likely to become incriminated thereby as an accoused. 
It, therefore, extends not only to compelled production of documents by an accused from his possession, 
‘but also to such compélled production of oral or documentary evidence from any other who may 
become incriminated, thereby as an accused iri future proceedings.” i ea 


Jagantiadhadas; J., who delivered the judgment of the Court observed, 


: .* Thus, so far as the Indian law is concetned ‘it may be taken that the protection against self- 
incrimination continues more or less as ‘in-the English common law, so far as the accused and produc- 
tion of-documents are concerned, but that it has been modified as regards oral testimony of witnesses 
by introducing compulsion and providing ‘immunity from prosecution on the basis of such compelled: 
évidence. --' gee ea N sa i ' ` 
a * ` -: toe wt Pa - x jala 


_ Broadly stated theřguarantee in Article 20 (3) is against testimonial compulsion”. It is suggested 
that this is confined to the oral evidence of a person standing his trial for an offence when called to. 
the witness-stand., We can see no reason to confine the content of the constitutional guarantée to 
ithi barely literal import. ` Í may . de a i oe 

* , * * pioa 8” + 


A person can “ be a witness ” not merely by giving oral evidence but also by producing documents. 
er making intelligible gestures asin the case of a dumb Witness (see séction 119, Evidence Act) or thé 
Jike.“ To zbe a witness ” is nothing more than.“‘ to. furnish evidence ”, ‘and such evidence can be 
furnished jthrough the lips or by production of a thing or of a document or in other modes. 


Indeed, every positive volitional act which furnishes evidence is testimony, and testimonial com- 
pulsion connotes coercion which procures the positive -volitional evidentiary acts of the person, as 
opposed 'to the negative attitude of silence or submission on his part. Nor is there any reason to think 
that the protection in respect of the evidence so procured is confined to what transpires at the trial 
in the Court room. The phrase used in Article 20 (3) is “ to be a witness ” and not to “ appear as a 
witness”. It follows that the protection afforded to an accused in so far as it is related to the phrase 
čt to be a witness ” is not merely in respect of testimonial compulsion in the, Court room but may well 
extend to compelled testimony previously obtained from him. It is available therefore to a person 
against whom a formal accusation relating to the commission of an offence has been levelled which 
inthe normal course may result. in prosecution. i : 


S.C.R. 1077 : (1954) 1 M.L;Je (S.Cs) 686 ! A.LR. 1954 S.C, Jo: 


i 


1. 1954 S.C.J. 428 : 1954 
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Considered in this light, the guarantee under Article -20 (3) would be available in the present’ 
cases to these petitioners against whom a First Information Report has been recorded as accused therein. 
It would extend to any compulsory process, ‘for € production ’ “of evidentiary docuntients which are’ 
reasonably’ likely’ to support a prosecutién against them ?,' -> ‘5 {0 


This decision makes it clear that the protection or immunity conferred by Article 20: 
(3) commences not merely from the point of time when a person accuséd of an offence 
is before the Court ; it extends to a’point.of time further back. A- person. against. 
whom a First Information Report-has been laid before.the police on which they are 
competent to act would be an accused person and he:cannot be compelled to produce: 
any document... It will be noticed that the Supreme Court did not accept the extreme 
contention which -had been put forward by.counsel for the petitioners and which I 
quoted a little earlier, viz., that Article 20 (3) comprehends and prohibits the use of» 
evidence “ compelled out ‘ofa person who..:...... is‘likely to be incriminated there- 
by as an accused.” 


The next case that needs to ‘be, referred to is Caleiitta M. & C. Go. v, Collector of” 
Customs}, . The petitioner in that case'was’a firm registered under the Indian Partner- 
ships Act, and-cartying on business in Calcutta. The customs authorities had infor- 
mation that the firm had been importing goods without valid licences and had been 
contravening the provisions of the Sea Customs Act in various other ways. They 
applied for and obtained search warrants from the Chief’ Presidency Magistrate, 
Calcutta and searched various premises and seized several ‘properties.’ Thereafter 
the Customs Authorities issued.a notice dated 19th May, 1955, to.one Jagodia, a 
partner of the petitioner firm, requiring him to produce various files. On 2oth May, 
1955, another. notice was issued by the Chief Inspector, Customs House, Calcutta, 
calling upon the partners'of the firm. to appear before him on 21st May, 1955. . On 
23rd May, 1955, a third notice was. issued by another. Officer of the customs Depart- 
ment requiring the petitioner firm to produce certain other documents. Sinha, J., 
who first heard the case, issued a writ of. mandamus directing the customs amoniy 
to forbear from giving effect.to these three notices. a 


. ‘On appeal this order was set aside. The learned Chief Jitie ‘who delivered 
the judgment of the Bench in aie Customs ve Calcutta Motor @ Cycle Co:?, 
remarked: |: ü 


“But in any.event, all statutes must yield to the Constitution and deca it-will be torrect to 
hold that section 171-A, as such, is not bad, but the person summoned under its provisions will neces+ 
sarily be entitled to claim the Constitutional privilege as soon as he is asked to answer a question or 
produce a document which he cannot answer or produce without incriminating himself, if he has 
previously been accused of an offence. ‘ 


* : * z ee > .* 


In my view, full effect « can be given to the constitutional ‘guarantee without holding any part 
of the section to be void. The protection to which the respondents are entitled under Article 20 (3) 
is a protection against self-incrimination and not protection against anything else. ` So long as they 
are not compelled to answer a question by answering which they may incriminate themselves, or 
. compelled to reproduce an incriminating document, they cannot complain: that Pe have, been. 
asked to appear before the customs authorities or to produce documents.” 


In other words, the petitioners-were; required to appear but they were not eaei: 
to answer all the questions that might be put to them. . 


‘ 


The Court finally allowed. the: appeal in these terms :— . 


“ For the reasons given above the’ appeal is allowed and the order of the learned Judge sade 
the orders contained in the notices dated, respectively, the 19th May, the 2och May and the 23rd 
May, 1955 and the order.for a writ of mandamus, directing the Appellants to forbear from giving. 
effect to them is set aside, subject to the reservation as to the right of the Respondents to claim the 
constitutional immunity if and when they think a are going to be ai i to self-i incrinimation, asI 
have explained above.” . 


Learned. Counsel for the petitioners referred to Counselman v. Hitchcock’, a deci= 
sion of the: Supreme ao of the United Seale where it washéld: . à: 








I. ALR. - 1956- Gal. 253. f S stese -37 35 LEd. en ane A jae? 
2, A.LR. 1958 Cal. 682. . 9+. >i : 
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“ the privilege given by the Fifth Amendment to the Constitution that no person shall be com- 
pelled in any criminal case to be a witness against himself extends to a proceeding before a grand jury.” 


By way of analogy it was suggested that the protection will also extend to any 
investigation conducted by the Officers of the Sea Customs Department in our 
country. ; 


I do not think that the analogy really helps because the position of the grand jury 
is entirely different from that of the Officers of the Sea Customs Departnient. If the 
grand jury adopted a certain view the prosecution of the person concerned would 
follow’as a matter of routine. Therefore, a person being interrogated by the grand 
Jury is really in the position of an accused person. But that is not so in the case of 
persons whom the Officers of the Customs Department seek to interrogate. 


The same observations would apply to the case reported in Hoffman v. United 
States. 


In McCarthy v. Arndstein®, it was held that the constitutional protection of at 
witness against self-incrimination applies in civil proceedings also. This makes it- 
clear that the scope of the protection which a witness enjoys against self incrimina- 
tion is not quite the same under our Constitution as under the American Constitution. 
In fact, Article 20 (3), as explained is available only in relation to a proceeding in a 
criminal Court and .herefore the field of protection in India would appear to be 
narrower than in United States of America. 


In a matter of this kind we must evolve a workable compromise and effect an 
adjustment between two lines of thought and two conflicting interests. On the one 
hand we mustresolutely set our faces against the methods and techniques evolved by 
the Star-Chamber-methods which would repidly enable a Police State to be built up. 
On the other hand, society must be protected, and, this can be done only by tracking 
down. offenders and punishing them according to law. This cannot be done if 
persons likely to have relevant information cannot be questioned and compelled 
to answer. To carry immunity from being questioned beyond a certain limit 
would be to make the country safe for lawless elements. This is the matter in 
its broad aspects. 


Except in those cases where the identity of the offender is at once known, various 
process-occur between the stage when an offence is committed and the stage when 
the offender is placed before a criminal Court, to be dealt with according to law. 
‘The residents of the locality where the crime has been committed, or those who are 
believed or alleged to have been in the vicinity of the scene when it was committed, 
may have to be examined. At this stage no one is an accused person in any sense of 
the term. The circle of enquiry would in time become smaller and the stage would 
be reached when there is a certain amount of suspicion against vatious persons. 
Even now it would be correct to say that there isno accused person. Then the final 
stage is reached when the investigating authority considers that a particular person 
has committed the offence and decides to proceed against him in a criminal Court. 
It is at this last stage that a person really becomes accused of an offence. 


I asked the learned Advocate-General whether in either of these two cases the 
authorities of the Customs Department had made up their minds to prosecute the 
petitioners in a criminal Court, and, I understood him to say that they have yet to 
ascertain the facts and so, were not in a position to make up their minds to prosecute 
or not. 


It was then replied that by this simple device of pretending that they have not 
made up their minds and that therefore the petitioners have not become accused per- 
sons they could be compelled to answer questions put to them, and, that these answers 
might be used later on to secure their conviction. 


In respect of this apprehension it may be sufficient to point out that the law is not 
so helpless that it can be defeated by pretences of the kind it is alleged the department 


1. 95 L.Ed. 1118, 2. 69 L.Ed. 34.° 
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‘may resort to: If the stage is reached when a person can be properly said to be an 
accused person, and, thereafter he is compelled to answer questions, and the material 
obtained thereby sought to be used against him, Article 20 (3) of the Constitution 
would come into play and the Court can—apart from all statutory provisions—refuse 
to look at the material obtained by contravening the Constitution. That would be a 
case where, if there were no special statutory authority in that behalf, Courts would be 
entitled to fall back upon their inherent power to prevent an abuse of the process of 
the law. This will involve nothing.more than a logical extension of the principle 
embodied in section 132 of the Evidence Act. f 

The position may be thus summarised. (1) When they: conduct proceedings 
which may terminate in the confiscation of goods or the imposition of penalties which 
they can themselves impose, without reference to any criminal Court, Customs Offi-- 
cers are not acting as Courts of law and the proceedings before them are not judicial 
proceedings—except for the limited purposes of sections 193 and 228 ,Indian Penal 
Code (2). To the persons examined in such proceedings section 132 of the Evidence 
Act would not apply of its own force. (3) But as they are empowered to prosecute 
for contraventions of the Sea Customs Act the position of Customs Officers will in 
certain respects be analogous to that of Police Officers acting on information relating 
to a cognizable offence. (4) A person who has been examined by the Customs Officers 
will not be in the position of an accused till it can be fairly and properly said that 
he is likely to be proceeded against in a criminal Court. (5) Though the question 

“when a person becomes an accused person would depend on the decision that the 
departmental Officers may take, they cannot by merely pretending that they have 
not made up their minds circumvent the provisions of Article 20 (3). (6) Whether 
a witness or a suspect has become an accused person in any particular instance is 
substantially a question of fact. 

It is impossible to say that in this case the position of the petitioners at present 
is that of persons accused of any offence. They have not been charged with any 
criminal offence, either formally or informally. No proceedings under the criminal 
law have been instituted against them. The notices issued to them no doubt allege 
‘that there is a reason to believe that the goods mentioned in the schedule attached to 
the notices have been imported without payment of customs duty. But then, the 
notices make it plain that the liability sought to be imposed upon the petitioners is 
only under section 167 (8) of the Sea Customs Act. That provides only for the 
imposition of departmental penalties. As the petitioners are therefore not persons 
accused of any offence they are bound to appear in obedience to the summons issued 
to them and answer questions that may be put to them. If they are asked questions 
the answer to which are likely to incriminate them, it will be open to them to claim 
the protection provided by Article 20 (3) of the Constitution. If that claim is overrul- 
ed-and they are compelled to answer those questions, then such answers will not be 
admissible in evidence against them should they be at a later stage prosecuted in a 
criminal Court. That will be one way of implementing the protection conferred by 
Article 20 (3). But, it will be open to the Department to take into account any answer 
that may be given for the purpose of determining what departmental penalties, ifany, 
should be imposed upon the petitioners. It is very desirable that the departmental 
Officers, in their turn, should make it plain to the petitioners at the earliest moment 
they can do so whether it is intended to proceed against them in a criminal Court or 
not, Ifit is made plain to the petitioners that there is no intention to proceed against 
them in a criminal court then no question of invoking the shield of Article 20 (3) could 
possibly arise, and, the petitioners will be bound to answer all ‘the questions put to 
them, and these answers, as I said before, can be taken into account for imposing 
departmental penalties. But, if it is intended to prosecute the petitioners in a 
criminal Court they cannot be compelled to answerany question the. answer to which 
is likely to incriminate them. If, nevertheless, they are forced to answer such ques- 
tions the answer so obtained cannot be used in evidence against them at their trial. 


All these having been made clear these petitions are dismissed with costs.’ Advo- 
cate’s fee Rs. 250, one set. = 


RM. « —_— Petitions dismissede 


` 


376 a . THE MADRAS LAW. JOURNAL REPORTS. |- ae 2 [1960 


IN THE HIGH COURT. OF JUDICATURE AT MADRAS... , 


i PRESENT :—Mr. . Justice, hace AND Mp Jvsrice RAMADHANDRA 
YER! © 


The State’ of Madras Raa a by the Deputy Commissioner of 


. _-Commercial’ Taxes, Madurai aos Mada a ae . Petitioner a 
U. 2f A a so 3 
The Indian Coffee. Board ‘Ealagain, Madurai District . Cy eaa Respondent. Z 


Madras General Sales Tax Act (IX of 1939), section 12—Powers of Deputy Commissioner to revise assessment 
=~Scope and extent of —If exists even after orders of. assessment are taken up on appeal and revision. ` 


The scheme and provisions of the Madras Generál Sales Tax Act; 1939; makes it clearfthat"an 
‘order of assessment is treated’as a single entity subject to a right of appeal conferred on the tax payer 
and ‘a limited right to the State to get-errors;in assessment revised by the Competent authorities. 
Though theStatute envisages two sets of remedies viz., appeals and revision, the former being available 
only to the’ assessee and latter both to the assessee and the State, the order of assessment itself is not 
treated as a severable oné with respect to each item of the total turnover, viz., the part objected to by 
the assessee or by the State. It is not correct to say that the’ Act provides two indépendent hierar- 
chies of tibonak, one to exercise appellate jurisdiction and the other to exercise revisional jurisdi¢- 
tion in the interests of:the Revenue, each saad independent of the other in their respective 
fields with reference to the same order of assessment. : 


Hence the jurisdiction of the Deputy Coritnissioner under section 12 of ‘the ‘Act to revise an order 
of assessment,ends when the Appellate Tribunal has passed an order. in'respect of that assessment in 
the exercise’ of i its appellate jurisdiction. Apart from cases óf escaped ‘assessment’ for which separate 
provision is made under the rules, an- order of assessment under the Act’ is a single.and indivisible 
one capable of being set aside either by appeal or revision. Independent of any theory, of. merger 
when once an order of assessment has been the subject-matter of an appeal (even though the right 
of appeal is conferred only on the assessee'and not on the States) and the’ order has been superseded 
by the order of the Appellate Tribunal, the Deputy Commissioner has no jurisdiction thereafter fo 
exercise his powers of revision under section 12 of the Act. It is all the more-clear that'such a power 
could not be exercised when the order of assessment has been the subject-matter ofa final adjudication 
by the High Court in revision. : t 


Petition under section 12, (6) or of the. Madras General Sales Tax Act (1939), 
praying the High. Court to revise the Order of the Sales .Tax, Appellate Tribunal, 
Madras, dated 1oth September, 1955 and made in Tribunal Appeal No. 3 of 1955; 
(S.M.R. 3/54-55 on the file of ae Deputy | Commissioner of Commercial aaa 
Madurai Division). 


The Government Pleader. (K. Verassiens) on behalf of the Pelone ay ae 
` M. Subbaraya Iyer and V. Sethuraman, for Respondent, f 
„The Court made the following” 


Orver.—The Indian Coffee ‘Board, Batlagundu, the petitioner, was assessed to 
sales tax-on a turnover of Rs. 3,89,38,275/- for the assessment year 1949-50. The, 
Deputy Commercial Tax Officer who ordered the assessment excluded a turnover of 
Rs. 33,73,733 0n the, ground that this represented — of coffee pe outside 
the, Indian Union. |. 


` The petitioner contended that it was not a dealer at all and that it-was not , liable 
_ to be assessed to sales tax. Even the assessment ordered by the Deputy Commercial 
Tax Officer was challenged by an appeal to the Commercial Tax Officer. That 
appeal was dismissed on 31st'May, 1951. A further appeal to the Sales Tax Appel- 
late Tribunal failed; and, the Tribunal affirmed the order of assessment ‘on 24th 
July, 1952. A revision under section 12-B of the Madras General Sales Tax Act’ to 
this Court also failed. ‘The judgment of this Court delivered: on’ 14th April, 1954 
was reported in Indian Coffee Board; Batlagundw v. The State of Madras?. ` 


‘After the Tribunal had dismissed the appeal preferred to it-by the petitioner and 
during the pendency of-the revision petition in this Court the Deputy Commissioner of 
Commercial inane Madurai, initiated proceedings suo motu ‘under section 12-of,the 
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Act to revise the assessment confirmed by the Commercial Tax Officer. The Deputy 
Commissioner issued a notice to the assessee on 31st March, 1954, to show cause why 
the. assessment should not be revised. The Deputy: Commissioner was of the view, 


that the turnover of Rs. 35,73,733 was not entitled to any exemption, as the , 


assessee did not export the coffee itself but had sold the coffee to other dealers in the 
State who alone exported that coffee outside.the Indian Union. In addition the 
Deputy Commissioner found that a.turnover of Rs. 3,03,187-8-0 was also liable to be 
taxed as also a further sum of Rs. 4,733-5-0, Which represented sales tax. ‘The objec- 
tions of the assessee were overruled, and the Deputy Commissioner revised the assessa~ 
ble turnover for 1949-50 and included these three items also. i 


It should be noticed that the proceedings taken by the Deputy Commissioner’, 
were under section 12 of the Act in the exercise of ‘his revisional powers. ' ‘There was -~ 


no occasion to have recourse to Rule 17 of the Madras General Sales Tax Rules, which 
applied to turnovers which escaped assessment. 


- Against the order of the Deputy Commissioner the assessee preferred an appeal to 
the Tribunal.. The Tribunal held that, ‘as the order of the original assessment had 
been appealed against to the Tribunal and thereafter the matter was taken up further 
to the High Court in revision, the order of the Commercial Tax Officer should be 
deemed to have finally merged in the order of.the High Court, and that the Deputy 
Commissioner had no power to re-open the assessment in exercise of his revisional 
jurisdiction.. .This Tribunal, therefore, excluded from the assessable turnover of the 
assessee the two sums, Rs. 33,73,733 and Rs. 3,03,187-8-o. The Tribunal, however, 
held that the -assessee was liable to sales tax on the sum of. Rs. 4,437-5-0,- which 
represented amounts collected by the assessee by way of tax. N a 


The State of-Madras applied under section 12-B of the Act to revise the order 
ofthe Tribunal f i 


The learned Government Pleader contended that there could he no question of 
any merger of the order of the Commercial Tax-Officer in its entirety in the judgment 
either of the Appellate Tribunal or that of the High Court. The learned Govern- 
ment Pleader pointed out that only the assessee could have appealed agains: the 
order of the Commercial Tax Officer, and that only in so far as the assessment order 
was against the assessee ; such an appeal could not be deemed to comprehend that 
portion of the order of the assessing officer which was in favour of the assessee, for exe 
ample, the exemption granted to. the assessee on the turnover of Rs. 33,73,733- The 
State itself had no right to appeal to the Tribunal against the order of the Commercial 
Tax Officer. Therefore, the learned Government Pleader contended, the only remedy 
open to the State, when there was an order to the prejudice of the revenue of the 
State, was for the Deputy Commissioner to exercise his revisional jurisdiction under 
section 12 (2) of the Act. The learned Government Pleader urged that irrespective 
of the fact, whether there was an appeal by the assessee or not, the Deputy Gommis- 
sioner had jurisdiction to revise the order of the Commercial Tax Officer in so far as it. 
was to the detriment of the interest of the State. 


In effect the contention of the learned Government Pleader was that the Act pro- 
vided for two hierarchies of Tribunals functioning simultaneously to deal with sepa-. 
rate parts of an'assessmert. Whether the Act does provide for it is the question. 
Under section 11 the assessee can appeal to the Commercial Tax Officer against the 
order of asséssment. Under section 11 (4) the decision of the Commercial Tax Offi- 
cer, as the appellate authority, is final, subject to the provisions of sections: 12 to 12-0. 
Against the order of the Commercial Tax Officer a further appeal is provided ‘for to. 
the Tribunal, again only at the instance of the assessee, The asessee can also challenge 
any order in revision passed by the Deputy Commisioner or by the Board of Revenue 
acting suo motu by preferring an appeal to the Appellate Tribunal and to the High 
Court respectively. See sections 12-A and‘12-C. ‘Thus the order of assessment, either 
original, appellate or revisional, can be appealed against to the appropriate tribunal.. 
But, the right of appeal is conferred only on the assessee. The assessing authority 
andthe officers of the Department, including the Commercial Tax Officer, and the 
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Deputy Commissioner, are departmental officials, to whom is entrusted the function of 
levying and assessing tax, and normally no prejudice could be expected to be caused 
to the revenue by orders of the Department. Even so, errors and mistakes may occur 
- In an assessment. Powers to revise the orders of assessment are, therefore, conferred 
under section 12 on the Commercial Tax Officer, the Deputy Commissioner and the 
Board of Revenue, each vested with the authority to revise the order of the officers 
subordinate to it. Such powers of revision could be exercised (1) suo motu, or (2) on 
the application of the assessee. The latter jurisdiction could be exercised only if no 
appeal is preferred by the assessee. Thus an order of assessment, if prejudicial to the 
State, could only be revised by the appropriate authority and cannot be appealed 
against by the Department. The revisional powers conferred on the High Court to 
revise the orders of the Tribunal, however, can be invoked either by the assessee or by 
the State. That is the scheme of the statutory provisions for appeals and revision. 


These provisions make it clear that an order of assessment is Heated as a single 
one subject to an appeal by a tax-payer, the State being left with the limited right to 
get the orders revised by the competent authority to correct errors in assessment. The 
powers of revision conferred on the respective authorities may be exercised. both for 
the benefit of the State and the tax-payer. There is nothing in section 12 to warrant 
an assumption, that such powers are given only to protect the interests of revenue 
and not to protect the interests of the tax-payer as well: Though the statute envisa- 
ges two sets of remedies, appeals and revision, the former being available only to the 
tax payer and the latter both to the tax-payer and the State, the order of assessment 
itself is not treated as a severable one with respect to each item of the total turnover, 
We are unable to see any basis in principle or authority for a view, that the Act pro- 
vided two independent hierarchies of tribunals one to exercise appellate jurisdiction 
and the other to exercise revisional jurisdiction in the interests of the State, each 
functioning independent of the other in their respective fields with reference to the 
same order of assessment. 


Section 12 (2) states : 


` “The Deputy Commissioner may— 


(i) suo motu, or , 


(ii) in respect of any order passed or proceeding recorded by the Commercial Tax Officer 
‘under sub-section (1) or any other provision of this Act and against which no appeal has been pre- 
ferred to the Appellate Tribunal under section 12-A, on application, call for and examine the record 
of any order passed or proceeding recorded under the provisions of this Act by any officer subordinate 
to him, for the purpose of satisfying himself as to the legality or propriety of such order, or as to the 
regularity of such proceeding, and may pass such order with respect thereto as he thinks fit.” 


Section 12 (4) (b) is to this effect :: 


“ In relation to an order of assessment passed under this Act— 
* * * * * * * 


(b) The power of the Deputy Commissioner under clause (i) of sub-section (2) and that of the 
Board of Revenue under clause (i) of sub-section (3) shall be exercisable only within a period of four 
years from the date on which the order was communicated to the assessee.” 


It will be noted that a revision petition at the instance of a party can be enter- 
tained by the Deputy Commissioner under section 12 (2) (ii) only if no appeal has 
been preferred against the order under section 12-A. No such limitation, however, 
restrains the exercise of the revisional powers suo motu, the only limitation being what 
is contained in section 12 (4) (b). There is thus no impediment to the exercise of 
revisional powers suo motu by the Deputy Commissioner even after an appeal has 
been filed to the Tribunal. But the question remains, whether that power or jurisdic- 
tion to revise would subsist even after the Appellate Tribunal has passed its order on 
the appeal, either confirming or modifying or setting side the order of the Commer- 
_ cial Tax Officer. It must be noticed that if the Deputy Commisioner, purporting 
-to act under section 12 (2) (é) i.e., acting suo motu, passed an order prejudicial to the 
assessee, the latter can prefer an appeal against such an order to the Tribunal under ` 

ection 12-A. Ifthe.Tribunal had already passed an order on an appeal by the asses- 
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see against the order of the Commercial Tax Officer, it should be anomalous to have 
another appeal on the same subject-matter, viz., the assessment, to the Tribunal, after 
the Deputy Commissioner has passed an order in exercise of his revisional jurisdiction 
with reference to the same assessment. Principle and reason suggest that there should 
be no scope for the appellate Tribunal adjudicating on the same assessment over again, 
and that the jurisdiction of the Deputy Commissioner should end when the Appel- 
late Tribunal has passed its order in exercise of its appellate jurisdiction. 


We have already pointed out that an order of assessment should be viewed as 
single and indivisible. In an appeal filed to the Appellate Tribunal under section 12-A, 
although the Tribunal is not entitled to increase the assessment, there is nothing 
to preclude the Tribunal from considering the propriety of the order appealed against, * 
that of the Commercial Tax Officer, in so far asit was against the State, provided the 
final order has not the effect of enhancing the tax liability. The appeal would, how- 
ever, be against the order of assessment as a whole, in which the whole assessable turn- 
over could be considered, though interference could be only in favour of the assessee, 
2.8g., where the Commercial Tax Officer disallows a turnover on a wrong view, but 
equally wrongly included a turnover, an appeal can only be in regard to the order 
against the assessee. It would, however, be open to the Tribunal to retain or’ alter the 
assessment without increasing it by taking a correct view of the whole matter and by 
deleting the latter turnover and including the former in the assessable turnover. The 
existence of such a power would show that the whole order of the Commercial Tax 
‘Officer forms the subject-matter of the appeal. When, therefore, the Appellate 
Tribunal passes an order under section 12-A (4), the order of the Commercial Tax 
‘Officer would be superseded by that of the Tribunal. There is still only a single 
order of assessment. Under section 12 (2) of the Act the Deputy Commissioner can 
have no jurisdiction to revise the order of the Tribunal. If the Deputy Commissioner 
might act suo motu even after the Tribunal has disposed of the appeal, it would imply 
that the Tribunal’s order itself was not final even so far as it was concerned, because the 
assessee has the right to challenge the order of the Deputy Commisioner by an appeal 
to the Tribunal under section 12-A of the Act. Recognition of such simultaneous 
exercise of powers would obviously lead to inconvenience, confusion and uncertainty 
in a matter of taxation. A power to alter assessment by two independent hierarchies 
of tribunals, simultaneously functioning with reference to separate portions of the 
same order o^ assessment would not b conducive either to the interests of the State 
or to the interests of the tax-payer. It should be remembered that provision has been 
made in the rules to assess escaped turnover. We have pointed out that in this case 
no question arose of having recourse to the powers vested by rule 17. Where it is 
not a case of escaped assessment, an order under section 9 of the Act should be held 
to be a single assessment, comprehending within it the entire assessable turnover and 
capable of being set aside either by appeal or by revision, but there being only one 
final order of assessment all through. We are unable to see anything in the provi- 
sions of the Act to justify the principle that an assessment or an order on appeal there- 
from is a severable one, liable to be simultaneously interfered with by two indepen- 
dent authorities or Tribunals. ` 


The Appellate Tribunal held that the order of the Commercial Tax Officer was 
merged in the order of the Appellate Tribunal. Independent ofany theory of 
merger of the order of the subordinate authority in the order of the appellate autho- 
rity; we are of the view that the provisions of the Act, do not warrant the existence 
of any power,in the Deputy Commissioner to interfere under section 12 of the Act 
with an order of the Commercial Tax Officer passed under section 11, when such 
an order has itself been superseded by the order of the Appellate Tribunal. In the 
present case, the assessment order went a stage further. There was the final disposal 
by the High Court under section 12 B of the Act. The Deputy Commissioner had 
no jurisdiction to revise an assessment which had been the subject-matter of a final 
order of theHigh Court, i.e, an assessment to which the statutory finality attached it- 
self only under the order of the High Court. i 
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_ The view taken by the Tribunal that the order ofthe Deputy Commissioner was 
beyond his jurisdiction is correct. The petition fails and is dismissed with costs. 
Advocate’s fee Rs. 100. ` wha (2 ` P ee tle 
oo. RM. eee z - Petition: dismissed’. 
IN. THE HIGH COURT OF JUDICATURE AT MADRAS. T 

Present :—MR. Justice RAJAGOPALAN AND -MR. Justice RAMACHANDRA. 
Iver. 


, 


Väradarajulu Iyer ha ; So. 0 ee Appellant” 
n U. i ` j : a eT og! k e 
Arumugha Goundan and others ` Re fe = l.. Respondents. 


Specific Relief Act (I of 1877), section 24, (b)—Specific performance of a contract to sell immovable property 
—Time when essence of the contract—Distinction between a contract of sale and reconveyance., on 


.. The respondents sold the property to K. K. after a few months sold the same to the appellant.. 
The appellant granted a lease of the same to the respondents. The lease imposed certain conditions, 
as to the regular payment of rent and forfeiture of the rights under the lease'in default thereof. Two 
weeks after the lease the appellant entered into an agreement with the respondents to sell the property. 
It was also agreed that the respondents would forfeit their rights under the agreement if they did? 
not carry out faithfully the conditions of the. lease. The respondents committed default in payment 
of rent. . 


Held : The question whether time was of the essence of a contract would depend on the intentiom 
of the parties. A mere stipulation as to time for performance cannot make it an essential term. But a 
contract may, by’ express stipulation, make a term therein as to the time for performance as an essen-, 
tial-term ; or even if there is no such express term such a provision can-be implied in the circumstances., 
Bes aine ae ` raTa w ; : 
` ‘It has been held that as a general rule time would not be of the essence of the contract in regard. 
to an agreement for sale of immovable property. But in regard to contract of repurchase or reconvey- 
ance of immovable property there is- generally an outright salé accompanied | by an agreement to 
reconvey the same within the stipulated time. This could be considered only as conferring a power 
or, privilege and in the nature of an option on the original vendor. Being thus in the nature of power. 
or privilege it should be construed strictly and any stipulation as to the time for the exercise of the. 
power would govern the same and would be an essential term of the contract. , ' 
7 2, 


In the instant.case the contract is not one for reconveyance but one of sale. There is no ‘indi~ 
cation in the contract that, time was its essence. Indeed the agreement providing a term of 7. years 
for the completion of the contract cannot prima facie be held to be one where time was considered as’ 
the essence. Therefore non-performance of one of its terms, namely, the regular payment ofrent ` in 
respect of the collateral transaction.of the lease would not amount to a breach of any essential term. 
of the'agreement for sale. The default in the punctual payment of rent under the lease deed which 
was stipulated to entail forfeiture of the rights under the agreement of sale can be relieved against and 
specific performance can be directed. 
` Case law. discussed. ; ý ¥ i we 

Appeal under clause 15 of the Letters Patent against the Judgment and Decree 
of the Hon’ble Mr. Justice Krishnaswami Nayudu, dated goth April, 1956; in S.Az 
No. 1087 of 1953 preferred to the High Court against the decree o the District 


Court of Salem in A.S. No.-49 of 1951 (O.S. No. 242 of 1950, Sub-Court, Salem). . 
~O T. Venkatadri and T. Ramakrishna for Appellants. ` . no 
N. S. Raghavan, for Respondent. i lin 
The Judgment of the Court was delivered by 
-` Ramachandra Iyer, J—This is an appeal under clause 15 of the Letters Patent 
against the decree and judgment of Krishnaswami Nayudu, J., in S.A. No. 1087,0f° 
1953. `: ee! ow 2 = oh ee 
The suit, to which the appeal relates, was one for specific performance of an. 
agreement of sale executed by the appellant in favour,of respondents 1 and 2. Since 
the filing of the appeal, the first respondent died, and respondents 2 to 4 are on 


record representing her interest. The propertizs orginally belonged to the first res- 
pondent, and she along with her husband and children, executed a deed of sale in. 





` L.P. Appeal No. g4'of 1956. > f i _ 17th September, 1959. 
Pee Se eR eng S G es ii (26th Bhadra 1881— Saka.) 
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favour of one-Kuppuswami.’. A few months‘after the sale, on‘11th November, 1943, 
Kuppuswami conveyed the properties to the appellant. On 15th November, 1943; 
the appellant granted a lease of the properties to respondents 1 and 2'for a period of 
5 years on a yearly rent of Rs. 270—the lease imposed certain conditions as to the regu- 
Jar payment of rent and forfeiture of the rights under the lease in default thereof. ‘Two 
weeks after the grant of the lease, there was an agreement, Exhibit A-1, entered 
_into between the parties under ‘which the appellant agreed to sell to respondents 1 and 
2 the properties for a consideration of Rs. 3,300. It was stipulated thatthe agreement 
should be performed within a period of 7 years. A sum of Rs. 16 was paid towards 
the price on the date of the agreemerit and the balance was to be paid at the time of the 
conveyance, It was also agreed that the. purchasers, respondents 1 and 2, would 
forfeit their rights under the agreement if they did not carry. out faithfully the condi- 
tions of the lease under which they were then in possession of the properties. The 
portion relating thereto in Exhibit A-1 runs: `: ':' -. 

“ Further in accordance with the condition set out, the lease deed under which possession of these 
properties were given to individuals 2 and 3 on 15th November, 1943, by individual No. 1 if (any) 
«default is committed, and (or) if individuals Nos. 2 and 3 fail to pay to individual No. 1 the aforesaid 
:sum of Rs. 3,290 within the time stipulated above, this agreement shall stand cancelled as per the 
(terms of) agreement mentioned herein without reference to the said time limit ”. . 

There was a default in regard to payment of rent under the lease-deed. There~- 
‘upon, the appellant under Exhibit B-4 proceeded to cancel the agreement to sell. 
He also filed O.S. No. 389 of 1946 on the file of the District Munsif’s Court, Salem, 
for recovery of possession of the properties, together with the arrears ofrent. The suit 
-was dismissed on the ground that there was no valid service of notice previous thereto, 
A fresh suit, after giving the necessary notice, O.S. No. 186 of 1949, was filed for the 
same reliefs. ‘That suit was decreed. Against the decree, respondents 1 and 2 filed 
an appeal: to the District Court, Salem, which was subsequently transferred to the 
Sub-Court, and registered as A.S. No. 2:of 1951.‘ In the ‘meanwhile, they had 


instituted O.S. No. 242 of 1950 in the same Court, the suit out of which this appeal: 


arises for specific performance of agreement ofsale. Both the appeal and the suit were 
heard together and disposed of by a common judgment. In the appeal, the learned 
Subordinate Judge sustained the decree for arrears of rent, but dismissed the claim 
for possession. In the suit, he passed a decree, directing specific performance. 


It is admitted that the decree relating to the arrears of rent has been paid and 
satisfied. But the appellant filed'an appeal to thè District ‘Court, Salem, against the 
decree for specific performance. That failing, second appeal was taken to this Court. 
Krishnaswami Nayudu, J., who heard the appeal, agreed with the conclusions arrived 
at by the lower Courts, and dismissed it. While so doing, the learned Judge granted 
leave under clause 15 of the Letters Patent, -fòr a further appeal. *-- i 


Under the agreement ofsale, Exhibit A-r,it was stipulated that respondents rand 
2, who happened to be in possession of the properties as lessees, should not merely pay 


the balance of the consideration for the sale within the time specified, but, also per-, 
form the obligations under the lease-deed, as stipula'ed therein., The obligation to. 


pay rent punctually was primarily one under the lease deed, where there was also a 
provision for default. But Exhibit A-1 which came into existence subsequently, 
provided that non-payment of rent in.the manner agreed, to would entail a forfeiture 
of rights of respondents 1 and 2 under the agreement. “Krishnaswami Nayudu, J., 


held that the provision in Exhibit A-1, enabling the appellant to cancel the agreement . 


of sale for default in the, regular payment of rent, amounted to a penalty which could > 
be relieved against, and that the lower Courts were justified in relieving the defaulters | 


from the consequences of their. omission, and in decreeing specific performance of the 
agreement ofsale. |: f = , 2 


20 Tt was contended before us that-the provision ‘in: Exhibit A-r- which enabled the: 


seller to cancel the agreement in the event of the purchaser defaulting in ‘the perfor - 
mance of another agreement, would not, amount to a penalty, as it was open to a_ 


person in the position of the appellant to agree to sell for a certain consideration provid- 
ed that, in the meanwhile, the rents‘ were regularly paid. A default, therefore, in 
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the regular payment ofrent would amount toa breach of the conditions of the 
agreement, and such a breach could not be relieved against by the Court. 


It has to be considered whether regular payment of rent was a condition pre- 
cedent to the enforcement of rights under Exhibit-A-1. The effect of stipulations as 
to the punctual payment of rent in the agreement of sale would at best amount to an 
incorporation therein of the terms of the lease-deed. If so treated, the provision 
in the latter would become a term in the agreement for sale. A default in the pay- 
ment of rent would thus, constitute non-performance of one of the terms of the agree- 
ment within the time prescribed therein. Would such default of payment of rent 
entitle the seller to repudiate the agreement of sale? The general rule-is that a 
plaintiff, who seeks specific performance of an agreement, should show that he has 
performed, or has been ready and willing to perform all the obligations on his part 
under the contract and is further ready and willing to do so in regard to the things to 
be done by him in future. Although no provision of the Specific Relief Act expressly 
states that a plaintiff in a suit for specific performance should aver his readiness and 
willingness to perform his part of the contract, it has been held that it is necessary in 
such a suit to allege his readiness and willingness to perform his part of the contract. 
Vide Arjuna Mudaliar v. Lakshmi Ammal. Section 24 (b) of the- Specific Relief Act 
states that f 


“ specific performance ofa contract cannot be enforced in favour ‘of a person who violates 
any essential term of the contract that on his part remains to be performed”. $ 


In the present case, it is stated that. respondents 1 and 2 violated an essential term 
of the contract, viz., that relating to the punctual payment of rent. The 
question is whether a violation of such.a term would amount to one which 
would show that he was not ready and willing to perform his part of the contract, 
or would disentitle him to the relief as to specific performance. Sir Edward Fry in 
“A Treatise on the Specific Performance of Contracts ” (4th edition) states at page 
404: ; : . l 
“‘ Of what terms must the plaintiff show the performance ? The answer is that he must show 

performance of-—— | . í 

(i) All conditions precedent ; 

(ii) The express and essential terms of the contract ; 

(iti) Its implied and essential terms, and 

(iv) All representations made at the time of the contract on the faith of which it was entered 


into ; but that he need not show performance of 

(v) Non-essential terms ; 

(vi) The terms of a collateral contract, or 

(vii) The terms of which the defendant has prevented or waived the performance. 

Lastly, it will be necessary to consider X j 
` (viii) Terms, the performance of which has become impossible without the plaintiff's fault or 

default.” 
It is contended that regular payment of rent'was a condition prececent attached to the 
obligation under the agreement. Independent of the stipulation as to time for the 
payment of the rent and price, there is no other condition imposed on the purchaser 
before he would be entitled to the rights created under Exhibit A-1. Therefore, if it 
were to be heldt hat punctual payment of the rent within the time specified in the lease- 
deed was an essential term under Exhibit A-1, it could be said thatitwas a condition 
precedent for requiring the appellant to execute a sale-deed. If, on the other hand, i 
it were to be held that the stipulation as to the payment of rent within the time speci- 
fied was not essential part of the contract for sale, it would follow that there would be 
no such condition precedent. It has, therefore, to be seen whether the time fixed for 
payment of rent under the lease-deed, which should be deemed to be incorporated 
in Exhibit A-1 was of the essence of the contract. Section 55 of the Indian Contract 
Act, so far as it is relevant, states : 


s 1, (1948) 2 M.L.J. 271. 


- 
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_ “ When a party to a contract promises to do a certain thing at or before a specified time, or certain . 
things at or before specified terms, and fails to do’ any such thing at or’ before the specified time, the 
contract, or so much of it as has not been performed, ‘becomes voidable at the option:of the promisee, 
if the intention of the parties was that time should be of the essence of the contract.” 


“ If it was not thé:intention of the parties that time should be of the essence of the contract, the 
éontract does not become voidable by the failure to do such thing at or before the specified time ; but 
the promisee is‘entitled to, compensation from the promisor for any loss occasioned to him by such 
failure.” p P ae oof i i 

The question whether time was of the essence of a contract would depend on 
the intention of the parties thereto. A mere stipulation as to time for performance 
cannot make it an essential term. , But a contract may, by express stipulation, make 
a term therein as to the time for performance, as an essential term : or even if there 
is no such express term, such ‘a provision can be implied inthe circumstances: In 
Jameshed v. Burjorjit, the Privy Council held that, as’a general rule, time would 
not be of the essence in regard to an agreement for sale of immovable property. The 
reason for the rule appears to be that, under equitable principle which governs the 
rights of the parties in cases of specific performance of contracts to sell real estate, 
the Court looks not at the letter but at the substance of the agreement in order to 
ascertain whether the parties, notwithstanding that they named a specific time within 
which completion was to -take place, really and in substance intended no more 
than that it'should take place within a reasonable time. But time can be made the 
essence of contract even in regard to an agreement to convey immovable properties 
either by express stipulation or by subsequent.notice, . The general rule. is that an 
intention to make time the essence of the contract should be absolutely clear. There- 
fore, in an ordinary agreement of sale of immovable property which creates mutual 
rights and obligations, where time’ is not made the essence of contract, failure to 
perform certain of the obligations thereunder by oné party or the other, in 
accordance with the strict letter of the contract, that is, within the time fixed there- 
by, cannot be held to be a breach of an essential term. This would be so even in 
a case where the contract provided that the non-performance f'such terms would 
entail the forfeiture, or cancellation of the rights thereunder, the reason being that 
once Court finds that time was not of the essence, such aterm shouid be construed’ 
as one in terrorem and.relieved against. In a case, therefore, where time was not of 
the essence of the contract, it would follow that non-performance of the obligations 
within the time specified would not constitute a breach of an essential term of the 
contract,. and as such it could not be stated that the plaintiff in'a suit for specific 
performance was not ready or, willing to perform his part of the contract in order 
to constitute a valid defence to such action. 


But there may be cases where time is made the essence of the contract. There 
may be also cases, where, though time was not made expressly as the essential term 
of the contract, the substance or nature of the contract is such that time would bé 
deemed to be of the essence. In regard to contracts relating to immoveable. pro- 
perty, such cases occur in contracts for repurchase or reconveyance of property. 
In those cases, there is generally an outright sale of the property accompanied by 
an agreement to reconvey the same on being so required to do by the original vendor 
within the stipulated time. As was observed in Balasundara Mudaliar v. Muthu- 
venkatachala Mudaliar®, the title of the first purchaser in such cases would be practi- 
cally in abeyance till after the expiry of the period mentioned in the agreement, as 
such title would’ be lost at the option of the other party. In such cases it would be 
inequitable to hold that time ‘would not be of the essence of the contract, as there 
would be uncertainty in the title of the first purchaser. In those cases time should 
-be‘and is always‘considered of the essence of the contract. That is so, for another _- 
reason as well. A sale followed by contract of re-conveyance which obliges the 
purchaser to-reconvey the property at the request of the original vendor within the 
time specified could be considered only as conferring a power or privilege on the 
original vendor. For one thing, there is seldom any mutuality: in such a contract 








1. (1915) 43 L.A. 26: 30 M.L.J. 186: ILLR.40 2. (1954) 2M.LJ. 141. 
Bom. 289 (P.C.). a a a : 
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for recovyeance, e.g. it would not be open to the first purchaser to insist upon the 
original vendor purchasing back the property within the.particular time. The right 
created under the agreement is in favour of the original vendor to be exercised at 
his option. That could, therefore, be construed only as mere power or privilege. In 
Samarapuri Chettiar v. Sudarsana Chettiar’, it was held that the principle that time 
might not be of the essence of the contract in cases of agreements for sale of im- 
moveable property, would not be applicable to re-sale of the property conveyed 
Sadasiva Ayyar, J., observed that the right to re-purchase was an option and must 
be exercised according to the strict terms of power. = .. roan 


Being thus in the nature~of power or privilege, it should be construed strictly 
and any stipulation as to the time for the exercise of power would govèrn the same 
and would. be an essential term of the contract. In “ A Treatise on the Specific 
Performance of Contracts” ‘(4th edition) at page 472, Sir Edward Fry states::—. 

“ Where the contract contains stipulations in favour of one i 
instance, an option is, in anywise anilacceal; the Court if it does A ea Perla tiia EEEE, of eS 
essence, will, as we shall hereafter see, look at it with more than usual strictness.” : 7 £ 


Again at page 476 it is stated :— 

‘Where the contract is in wise unilateral, as, for i i i ` 
å right of renewal, or of any other condition in favour of POE areri mee ie ie ae 
delay in the party in whose favour the contract is binding is looked at with special strictness”. x 
_ The distinction between two types of cases, namely, where (1) there was an 
ordinary agreement for sale with mutual rights and obligations and (2) an agree- 
ment which’ is unilateral amounting to nothing more than an option to eae S 
was recognised in Shanmugham Pillai v. Annalakshmi Ammal?. In that case there 
was a sale of certain properties by a person to another. As a part of the same trans- 
Action of the sale, two further transactions were entered into (1) a lease-back of the 
properties by the purchaser in favour of the vendor and (2) an agreement for sale 
between the parties under which it was stipulated that if the agreed consideration: 
was paid within the particular time, the properties would: be re-conveyed by the 
purchaser to the vendor. It was expressly stipulated in the agreement of sale that 
time was of the essence of the agreement, and if there was default committed in 
respect of the regular payment of rent, the rights thereunder would be forfeited 
‘Untider the. power, reserved in the lease deed the lessor’s representative ‘terminated 
the lease, and also declared that, the agreement to reconvey had become ‘cancelled 
A suit for specific performance at the instance’ of the original vendor was resisted 
on the ground that the default in the payment of rent entailed a forfeiture-of the rights 
under the agreement. The judgment of the majority of the learned Judges of the 
Federal Gourt-held that, on a construction of the agreement, it was a contract for 
and what. the vendor obtained was only a concession or privilege’ 
They held that the conditions for the exercise, should be. 
, and, they not haying been complied with, ‘the action for 

At page 687, Patanjali Sastri, J., observed :— =~ 


re-conveyance, 
-under the agreement. 
strictly .complied with 
‘specific performance failed. 


“ Tt is'well settled that, when a person stipulates for a right in the nature of ion or pri 
-Vilege on fulfilment of certain conditions with a proviso that in case of default the stipulation. should 
be void, the right cannot be enforced if the conditions are not fulfilled according to the terms of 
the contract. Such conditions, though relating only to payment of money, are not regarded as a 
Penalty and Courts.of equity will not afford relief against a forfeiture for their breach ”. ) 


~ Mahajan and Mukherjea, JJ., dissented from the view of the majority in re ard 
+o the construction of the agreement of sale. They held that the case was ror one 
-where a privilege had been conferred on the original vendor, and it was open to the 
purchaser to enforce specific performance of the agreement:to re-convey the. pro- 
perty and maintain a suit to recover the price if the original vendor refused to fie 
chase the property. (Vide page 696). It was, therefore, held that time as tise 
of the essence of the contract, and the default in the payment of rent should be re- 
‘lieved against. It will be seen that the difference between the learned Judges was 


SS ee ee ee 


1. (1919) 37 M.LJ. 109 : LL.R. 42 Mad. 802. 2 (1950) 1 M.L.J. 683. 
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on the question -of thé construction of the agreement of sale in that case. The 
majority of the Judges held that, the contract being one of re-conveyance, tiine would 
be of the essence, while the minority held that the contract was an ordinary one for 
conveyance and time not being of the essence, penalties stipulated in terrorem could 
be relieved against. In a case, therefore, where time is made the essence of the con- 
tract, or from the nature of the contract if it is found that time should. be of the 
essence of such contract, as in a case of contract for re-conveyance, the default in 
the performance of the relative obligation by one of the parties to the agreement 
would constitute failure to perform the condition precedent, and would entail for- 
feiture of his right which a Court would not be competent to relieve against. If, on 
the other hand, ‘time is not of the éssence, the contract being only for sale of im- _ 
moveable property, any stipulation therein, prescribing that failure to comply with" > 
a term within’ a time would entail a forfeiture. of the rights under the agreement, 
would amount to forfeiture for non-performance of a non-essential term, and could 
be relieved against by the Court. 


In the present case, the contract is not one for re-conveyance, The original 
sale was made to Kuppuswami. It was only a few months thereafter Kuppuswami 
sold to the appellant, who it was that entered into an agreement for sale with res- 
pondents 1 and 2, the original vendors. There is, therefore, a disassociation 
between the original sale, under which respondents 1 and 2 parted with their title 
to the properties, and the subsequent agreement for sale with the appellant. It can- 
not be held that the sale by respondents 1 and 2 and the agreement of sale in their 
favour were parts of the same transaction, as so to make the agreement for sale one of 
re-purchase merely, conferring a privilege on respondents 1 and 2. In our opinion, 
Exhibit A-1 is an independent contract for sale of the properties. There is no in- 
dication in the contract that time was its essence. Indeed the agreement providi 
a term of 7 years for the completion of the contract cannot prima facie be held to 
be one where time was considered as the essence. Therefore, non-performance of 
one of its terms, namely, the regular payment of rent in respect of the collateral 
transaction of the lease, would not amount to a breach of any essential term of the 
agreement for sale. Y - 

‘Fhe learned advocate for the appellant referred: to certain English cases where 
‘strict compliance of the terms and conditions of contract were insisted on. In the 
view. we are taking of the case, we consider it unnecessary to either-refer or discuss 
them. We agree with Krishnaswami Nayudu, J., that default in the punctual pay- 
ment of rent under the lease-deed which was stipulated to entail forfeiture of the 
rights under Exhibit A-1 should be relieved against, ; 


This appeal fails, and is dismissed with costs. 
"WS: ce x Sg ———_ _ Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 


Present :—Mnr. Justice RAJAGOPALAN AND. MR. Justice RAMACHAND 
AYER. i 


V. Venkataraman ; +.» Applicant* 
‘The Controller of Estate Duty, Madras -~.a Respondent. 3 


Constitution of India, (1950), Article 252 and Estate Duty Act (XXXIV of 1953), section 5 (2)—Scope— 
Death of a person prior to the publication of notification under section 5 (2)=-Estate duty on agricultural lands— 
Not leviable—Reference under section 64, (1) of the Act. fa “os r 


* ‘The power to'legislate with respect to estate duty on agricultural lands is vested in the Legislature 
‘of the State where the property is situate. But Article 252 of the Constitution makes provision where-' 
by Parliament can make laws in certain circumstances in regard to subjects exclusively within the 
legislative competence of the State. To entitle Parliament to so legislate the Legislatures of more than 


=e . - - - TTS 


*Tax Case No. 17 of 1958. 17th November, 1959. 
(Reference No. 8 of 1958). ot a (26th Kartika, 1881—Saka), 
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one State should be of opinion that Parliament should legislate on the subject for these States and 
they should pass a resolution to that effect. It would be open to the other States to adopt that legis- 
lation by merely passing a resolution in their Legislatures. - i 


a ” - . 1 
- A Central legislation adopted. by a State under Article 252 of the Constitution cannot have appli- 
cation to that State retrospectively from a date earlier than the date of the resolution of the concerned 
State Legislature adopting it ; its operation in the State would further depend on the terms of the 
enactment adopted. If under the terms of an enactment so adopted the State is brought within its 
ambit only from a particular date (e.g., date of publication of notification under section 5 (2) of.the 
Act), the Central Act adopted would have operation‘only from that date with respect to the State so 
opting. - : : ' : 


+ 


< EE Iru ' ae 

There is nothing,in the Act to make the operation.of the Act retrospective either-by express words 
or necessary implication to a, date earlier than the date of the publication of thé notification ‘under 
section 5 (2) : It must follow that the duty will bè leviable in regard to the agricultural lands of a 

* deceased only in case of his death after the publication of the’ notification by' the Central Government 
under section 5 (2), that is 11th June, 1955. hg Od Esk) Se A SN na, te AME Galata CEPR 


’ 


` -ì- Zamorin of Calitué v. Estate Duty Controller, (1957) 2M.L.J. 226, referred. ey GP SS 


Case referred to the High Court by the Central Board of Revenue, New Delhi, 
under section 64'(1) of the Estate Duty Act, 1953 (Act XXXIV of 1953) in R.A. 
No. Mad. 13-of 1956-57 on its file for decision on thé following question of law : 


the agricultural lands situated in the Madras State ?” i 
-T. S. Kuppuswami :Ayyar, for Applicant. ee y RO 


£ Whether on the facts and in the: circumstances of the case; estate ‘duty was correctly levied on 


C. S. Ramarao Sahib, Special Counsel, for Respondent. `. 

' The Judgment of the Court was delivered by | eas Do at 
--. Ramachandra Iyer, J.—The following question has been referred under section 
64 (1) of the Estates Duy’Act, -1953 :— ta capo s’ . ok 

: «Whether on the facts and in the circumstancés of the case, estate duty was correctly levied on 
the agricultural lands situated in the Madras State”. ` ve a8 , ‘ 
The facts relating to this referencë are-as follows : One V. Vaidynatha Ayyar, who. 
owned in his individual capacity agricultural lands in the Madras State, houses.and. 
other assets died on 17th April, 1955. The applicant, who is an accountable person 
within the meaning of section:2 (12-A) of the Estate Duty Act, 1953, submitted 
the account ofthe estate left by the deceased to the Assistant'Controller of Estate. 
Duty, Madras, who determined the principal value of the estate at Rs. 1,43,990... 
That sum included a sum of Rs. 67,520 the value of the agricultural lands ` 
owned by the deceased. The applicant clairned that there could be no levy of'estate 
duty on the value of the agricultural lands, and that he was entitled to a rebate of- 
estate duty on the value thereof from out of the duty fixed for the value of the entire. ` 
estate. This claim was made on the basis of certain facts which may now be.re- 
ferred to. ‘The Estate Duty Act, 1953, which for the sake of brevity will hereafter 
be referred to`as the Act, came into force on 15th October, 1953. The Act levied 
a duty on the value of the property constituting the estate of a deceased person. A 
distinction was, however, made in the ‘Act betwéen agricultural land and other pro- . 
perty. In the computation of the value of the estate for the levy of the duty,”the 
value of the agricultural lands situate within a State could be ‘included only if that 
State was mentioned in the Schedule I to the Act. Under the provisions of the Act 
as enacted, Madras was not one of the States mentioned in the First Schedule ; the. 
result was that under the provisions of the Act-in-its original form, there-could-be : 
no levy of-estate duty .on the value of agricultural lands situate in that State. But 
the Constitution and the Act provided for the States which had not been included;”” 
.to come into Schedule I. On and April, 1955, the Madras State Legislature passed, 
a resolution, adopting the Estate Duty Act in respect of agricultural: lands in that 
State. The Central Government issued a notification in accordance with section 
5 (2) of the Act which had the effect of adding Madras State to the First Schedule 
thereto. The notification was published in the Gazetie of India on 11th June, 1955. 


The case for the applicant is that, as the inheritance to the estate of the deceased 
had opened before the date of the publication of the notification, when alone the 
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provisions of that Estate Duty Act became operative with respect to the agricultural 
lands, no duty would be payable in respect of them. The Assistant Controller of 
Estate Duty, Madras, overruled the claim for exemption of duty in regard to the 
agricultural lands, That view was upheld by the Central Board of Revenues 
That authority, however, has referred’ the matter for the opinion of the Couit 
under section 64 (1) of the Estate Duty Act. bi 


The only question for consideration is whether the estate duty can be levied 
on the agricultural lands owned by the deceased in the State of Madras, death having 
taken place prior to the publication of the notification under section 5 (2). 


The Act enables the levy of a duty in the case of death of a person owning pro= 
perties upon the: value of the estate as a whole. The duty prescribed by the Act is ° 
a graduated on levied ad valorem and imposed on the principal value of the aggre- 
| Bate gstate which passed on the death of a person, the nett principal value being 

the total value of all:the items (subject to certain exceptions.and allowances) owned 
by the deceased after deducting the encumbrances thereon and the debts (if any) 
due by the deceased, after making a reasonable provision for the funeral expenses. 
Section 5 whith: imposes the ‘charge runs :— . 


, 


“5. Levy of estate duty —(1) In the'case of every person dying after the commencement of this Act, 
there shall, save as hereinafter expressly provided, be levied, and paid’ upon the principal value 
ascertained as hereinafter provided of all property, settled or not settled, including agricultural 
land situate in the States specified in the First Schedule to this Act, which passes on the death of such 
person, a duty called “ estate duty ” at the rates fixed in accordance with section 35. 


(2) The Central- Government may, by-notification in the Official Gazette, add to the names 
of arly other States to the First Schedule in respect whereof resolutions have been passed by the Legis- 
latures of those States adopting this Act under clause (1) of Article 252 of the Constitution in respect 
of estate duty on agricultural lands situate in those States, and on the issue of any such notification 
the States so added shall be deemed to be States specified in the First Schedule within the meaning 
of sub-section (1) ”. 7 : 


The power to legislate for the purpose of levying the estate duty is given under - 
the Constitution to the Union and State Legislatures with reference to the subjects 
which are within their respective legislative competence. Article 366 (9) of the 
Constitution defines “estate duty” thus: ~. ES 


““estate duty’ means a duty: to be assessed on or by reference to the principal value, ascertained 
in accordance with such rules as may be prescribed by or under laws made by Parliament or the 
Legislature of a-State relating to the duty, of all Property passing. upon death,or deemed, under the 
provisions of the said laws, so to pass ”. : 


Item 87 of List, I of the Seventh Schedule to the Constitution runs : 
' * Estate duty in respect of property other than agricultural land”, 
Item 48, List II of the Seventh Schedule states : 
“ Estate duty in respect of agricultural land ”, 


Under Article 246 of the Constitution, the Parliament would have exclusive 
power to make laws with respect to the matters enumerated in List I of the Seventh 
Schedule. Therefore, Parliamént would have power to legislate in regard to estate 
duty only in respect of a property. other than agricultural land. If, therefore, 
Parliament enacts a statute imposing duties on the estate of a deceased person, the 
enactment would charge or reach only those properties which was within its com- 
petence to legislate, and this would be so even if the Statute used expressions wide 
enough to include other ‘properties over which it was not competent to legislate : 
Vide Blackwood v. Queent. The power: to legislate with respect to estate duty: on - 
agricultural lands, to which inheritance opened on the death of a person, is- vested. 
in the Legislature of the State where the property is situate. Such a power cannot 
be delegated in the absence of a constitutional provision to the Parliament. In 
In re the Delhi Laws Act, 1912, Mahajan, J., (as he then was) observed at, page g41is- > 


wo a ge 
1. (1882) L.R. 8 A.C. 82. - ~- 2. (1951) S.C.J. 527 : 1951 S.C.R. 747. 


. which declares : 


388, THE MADRAS LAW JOURNAL REPORTS. SER - [1960. 


- “It is implicit in the demarcation of legislative subjects that one Legislature cannot, by. delegation 
of subjects that are exclusively within its fold, clothe the other with legislative capacity to make laws” 
on the subject, as it will amount to.an infringement of the Constitution itself”. i ee 


The: Constitution, however, provides an exception to ‘the Rule in Article 252. 


“252. (1) If it appears to the Legislatures-of two. or more States to be desirable that any of the 
matters with respect to which Parliament has no power to make Jaws for the States except as provided 
in Articles 249 and 250 should: be regulated in such States the Parliament -by law, and if resolutions 
to that effect are passed by all the Houses of the Legislatures.of those States it shall be lawful for Parlia- 
ment to pass an Act for regulating that matter accordingly, and any Act-so passed shall apply-to such 
States and to any other State by which it is adopted afterwards by resolution passed in that behalf by 
the House or, where there are two Houses by each of the Houses of the Legislature of that’State. 

(2) Any Act so passed by Parliament may. be amended or repealed by an Act of Parliament 
passed or adopted in like manner but shall not, as respects any State to which it applies, bë amended. 
or repealed by an Act of the Legislature of that State ”. 3 


In considering Article 252, Mahajan, J., stated in In re- Delhi Laws Act}, at page , 
944: os l 2 
“ Article 252 is a somewhat peculiar provision. Under it Parliament can legislate for two or more’ 


States with their consent. This is a form of exercise of legislative power by Parliament as.a delegate 
of the State as by its consent alone Parliament gets the power of legislation.” 


re Article envisages the enactment of uniform State legislation upon subjects 


. over which the States have exclusive powers in relation thereto. Such uniformity. 


-would be very necessary when in regard to a particular subject like estate duty 
both the Parlidment and the States have powers to legislate over distinct portions 
of an estate. Thus, notwithstanding the provisions of Article 246, Article 252 would 
render it possible for the Parliament in certain circumstances to make law in regard 
to subjects exclusively within the legislative competence of State. To entitle the. 
Parliament to so legislate the Legislatures of more than one State should be of opinion 
‘that the Parliament should legislate on the subject for these States, and pass a re- 
solution to that effect. The law. thus made by Parliament would govern those States 
‘which had previously agreed to it., It would be open to other States to adopt that 
legislation, and this they could do by merely passing a resolution in their Legislatures. 
‘The pattern of legislation ordinarily takes one of the two forms: (1) it may be a 
self-contained enactment, the familiar type of legislation, and (2) it may adopt an 
enactment of any other Legislature by incorporating the provisions thereof ’to its 
own enactments. Examples of the type are : The Hindu Woman’s Right to Pro- 
perty Act, 1937 and the Musalman Law Personal (Shariat) Application Act, 1937, 
which were enacted by the Central Legislature. The Provincial Legislatures 
adopted. those‘ enactments ‘subsequently with respect to agricultural-lands. But in 
the case of such Acts the.State Legislatures passed their own enactments adopting 
the procedure prescribed by Article 196 et'seg of the Constitution, ‘The adoption of 
a Central enactment by a State ‘Legislature under Article 252 is of a different type 
in that a mere resolution of the Legislature of the..State-would make the Central 
Act applicable to that State. Ofer ree 


< In the case of a legislation by the State itself, its terms would: bė as enacted by 
it; in the case of one adopted under Article 252 the legislation would be in terms 
of what was enacted by the Parliament. -In the former case it would be “open to 
the Legislature to enact a retrospective legislation : for instance if the State Legis- 
‘lature itself were to enact Estate Duty Legislation with respect to agricultural lands 


` situate within it, it can levy a duty retrospectively. In Bappu Iyer v. Ranganayaki*, 


‘a question arose as to the retrospective operation of the Madras Act, XXVI of 1947, 
which extended the Central Act (Hindu Woman’s Right to Property Act, 1937) 
‘to agricultural lands in the State. It was held that the Act was a declaratory one, 
‘and that in absence of the saving clause which limited the retrospective operation 
it would have operated: from the time when the Central Act began to operate. But 
that principle would not apply if the State Legislature were to adopt a Central Act 
‘under Article 252. The provision in the Constitution merely enables the adoption. 





1, (1951) S.G.J. 527 : 1951 S.C.R. 741. T “2. (1955) 2 M.L.J.goe. . 
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of the Central Act, and not any addition to or subtraction therefrom. . The retros- 
pective operation consequent on the adoption of a Central Act would therefore 
depend on two factors : (1) the provisions of Article 252 and (2) the provisions of 
the Central Act which had been adopted. - 


On the terms of Article 252, the Central Act, if adopted by a State Legislature 
“could, at the earliest, operate only from the date of the resolution of the State Legis- 
lature. The language employed is consistent only with a prospective operation of 
the statute. That apart, there being no constitutional power in the Parliament to 
legislate with respect to a subject, exclusively within legislative competence of a 
State Legislature, it must be held that the statute could operate only after such power 
is acquired ‘by means of the resolution of the concerned State Legislature. In Zamorin 
of Calicut v. The Estate Duty Controiler!, a Bench of this Court, to which one of us was * 
a party, held that no estate duty would be leviable on agricyltural lands in the Madras 
State, the owner of which died prior to the date of the resolution of the State Legis- 
lature, that is, on 2nd April, 1955. 


Article 252 of the Constitution is an enabling one: while it prescribes the 
period from which an adopted Legislation could operate, it does not interfere with , 
the power of the Parliament to: enact as to from when it should thereafter operate. 
To put in other-words it would be open to the Parliament to enact that the.Act should 
apply from a later -date than the date of passing of the resolution. This is what 
Parliament did in enacting section 5 of the Estate Duty-Act. Section 5 (1) which is 
the charging provision authorises the levy of a duty on agricultural lands situate in 
‘the States mentioned in Schedule I to the Act. For the charging provision under , 
section 5 (1) to apply, the State in which the agricultural lands are situate ‘should be 
‘brought within that Schedule: Section 5 (2) provides for cases of States not entered 
in Schedule I, that is, those States which subsequently adopt the Estate Duty Act 
‘with respect to the agricultural lands in them on passing a resolution under Articlé 
252. A State which is not in Schedule I could be deemed to be included in it only 
by the operation of section 5 (2). That section creates a fiction, under which the 
adopting state is deemed to have been included in the Schedule on a notification. 
being published by the Central Government. It would follow that section 5 (1) 
would apply only after the date of the publication ‘of. the notification and not 
immediately on the date of the resolution by the State Legislature. The matter can. 
be viewed in another way as well. When the Madras Legislature adopted the , 
Estate Duty Act, 1953, with reference to the agricultural lands within it, it adopted. 
it with all its provisions ; that it so say, that the Madras State should be deemed to- 
be included in the First Schedule only on the date of the publication of the notifi- 
cation by the Central Government under section 5 (2), and that the liability to duty 
would arise only from that date. 


Mr. Rama Rao Sahib, the learned counsel for the respondent, contended that. 
the result of the adoption of the Estate Duty Act by the Madras Legislature-would 
normally make it applicable to the agricultural lands in the State as and from the 
date of the Act : but that as the Central Legislature had no power to legislate with 
respect to the agricultural lands in a State till the resolution of the State Legislature: 
adopting it, the retrospective operation beyond that date would fail, and subject to 
that there would be retrospective operation. The true rule, according to the 
learned counsel, is that the adoption of a Central Act by a State Legislature should. 
be held to be declaratory of the law of the State, which would mean that the Central. 
Act would apply to the adopting State as from the date it came into force. The 
Jearned counsel contended that that principle was recognised by section 5 (2) of the 
Act which created a fiction, emphasising the fact that but for the fiction the Act 
would operate from 15th. October, 1953. That fiction could have no effect in the 
operation of the Act from the date of the Resolution which is permissible under’ 
the Constitution. - He relied in this connection upon a passage in “ Statute Law °” 

. by Craies, at-page 364, namely :— he : i 
ec 
f | i 1. (i957) 2 M.L.Jj. 226. 
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_, “Where a statute is passed for the purpose of supplying an obvious omission in a former statute, 
or, as Parke, J. said in R. v. Dursley!, “ to ‘ explain’ a former statute”, the subsequent statute has 
relation back to the time when the prior Act was passed. Thus, in Attorney-General v. Pougett*, it 

‘appeared that by 53 Geo. 3, C. 33, a duty was imposed upon hides of gs: 4d., but the’ Act omitted 
to state that it was ‘to be 9 s. 4 d. per cwt., and to remedy this omission 53 Geo., C. 105 was passed. 
Between the passing of these two Acts some hides were exported and it was contended that they were 

. not liable to pay the duty of 9 s. 4 d. per cwt., but Thompson, C.B., in giving judgment for the Attor- 
ney-General, said : “ The duty in the instance was in fact imposed by the first Act, but the gross mis- 

. take of the omission of the weight for which the sum expressed was to have been payable occasioned 
the amendment ‘made by the subsequent Act, but that had reference to the former statute as soon as 
it was passed, and they must be taken together as if they were one and the same Act”’.” 5 


That principle is only an illustration of ‘the rule, that declaratory and’ remedial 
legislations are generaly retrospective. Vide also Maxwell, roth edition, page 
222, As observed in Crawford’s “Statutory Construction”, Article 74: |-- 


“ they (declaratory enactments) resemble interpretation clauses, and their paramount purpose 
is- to remove doubt as to the meaning of existing law, or to correct a construction considered 
erroneous by the Legislature”. - oO i ; = 


t 


The adoption of the Estate Duty Act by the Madras State Legislature cannot 
amount to a mere declaratory enactment or one to supply an obvious omission in 
that Act.- The question of omission would arise only when the Legislature passing 
. the main Act makes an omission, which it is competent to rectify : in such a case 
the principle is that the rectification is deemed to have been made as from the date 
of the main enactment. But that principle would have no application where the 
omission is the result of lack of legislative competence. The power to legislate with 
respect to the estate ditty in respect of agricultural lands is with the State Legis- 
lature, and when that Legislature exercises that power in whatever manner it might 
be, in would be a new Legislation and not supplying the omission in a previous Cen- 
tral Legislation. In exercising its power, the statute will be the one imposing a 
financial burden or tax.on the subject, and that could prima facie have only pros- 
pective operation. P mae ; 7 


The Estate Duty Act, on its terms, would only have a prospective operation. 
The effect of the notification under section 5 (2) is to amend Schedule I by including 
therein the name of the State. The question to be considered then is, as to when 
a statute on its terms having prospective operation would apply to a subject brought 
within its provisions as a result of an amendment thereto. The rule of construction 
in such a case is stated in Crawford’s Statutory Construction (1940), at page 597, 
Article 295 : . 

“ As with statutes generally; an amendment will have no retrospective operation, unless its 
form clearly indicates a different intention. There is also a presumption that amendments are 
effective prospectively. Consequently, rights acquired under a statute before its amendment are 


not affected, unless the amending statute, expressly or by necessary implication so provides. But if the 
legislative intent requires it, retroactive operation must be given to the amendment ”. f 


In Article 306, at page 622, it is stated : 


“ Amendatory statutes are subject to the general principles discussed elsewhere herein relative 
to retroactive operation. Like original statutes, they will not be given retroactive’ construction, unless 
the language clearly makes such construction necessary. In other words, the amendment will usually 
take effect only from the date of its enactment and will have no application toprior transactions, in the 
absence of an expressed intent or an intent clearly implied to the contrary. Indeed, there is a pre- 
sumption that an amendment shall operate prospectively ”. : ‘ 


To sum up, a Central Legislation adopted by a State under Article 252 of the 
Constitution cannot have application to that State retrospectively from a date 
earlier than the date of the resolution of the concerned State Legislature adopting 
it ; its operation in that State would further depend on the terms of the enactment - 
adopted. Ifunder the terms of an enactment so adopted the State is brought within 
its ambit only from a particular date (¢.g., date of publication of notification under 
section 5 (2) of the Act), the Central Act adopted would have operation only from 
that date with respect to the State so adopting. - . : 





L (1832) 3 B. & Ad. 465, 469 : 110 E.R, 168. 2 (1816) 2 Price 381, 392 : 146 E.R. 130. 
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There is nothing in the Act to make the operation of the Act retrospective either 
by express words or necessary implication to a date earlier than the date'of the 
-publication of the notification under section 5 (2) : it must follow that the. duty. 
will be leviable in regard to the agricultural lands of a deceased -only in case of 
his death after the publication of -the notification by the Central -Governmen 
under section 5 (2), that is, 11th June, 1955. ; i 


_ In the present case, ‘the dèceased died in April,” 1955, sometime prior to, the 
coming into force of the Estate Duty Act in respect of the agricultural lands, in the 
Madras State : the applicant would be entitled to a rebate of duty with respect 
to the value of the agricultural lands situate in the Madras State. The question 
referred to us is answered in the negative. The applicant will be entitled to his 
cost. Counsel’s fee, Rs. 250.. - AE EE 


VS. : a oe Referente answered in favour of assessee. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ew PRESENT :—Mr, JUSTICE SOMASUNDARAM. |” 
Visalakshi Ammal — o = .. Appellant® 
i v. : . A i = 
Kuppammal and others . .. Respondents. 
Decree—Construction—Allotment of properties under partition decree to Hindu females—Nature of interest 
—Whether limited or absolute. : j a RE 


Where a decree merely stated that each one of the parties- (plaintiff and defendants 1 to 4) shall 
take one-fifth share of the properties, and there are no words of limitation under. the ‘decree, there 
is no reason to presume that what was allotted under the terms of the‘decree was intended to convey 
only a limited intezest simply because the person who happens to get’a share is a woman,/ On the 
other hand the ordinary presumption that the persons who got the property under thé terms of the 
decree got it absolutely must prevail. i : 


Case-law discussed. zi N $ f 
Appeal against the Decree of the Court of the Subordinate Judge, Dindigul in 
Appeal Suit No. 39 of 1956 preferred against the Decree of the Court of the District 
Munsif of Periakulam in Original Suit No. 126 of 1954. 
J. R. Alwar Naidu and Srimathi B. Krishnaveni, for Appellant. 
T. P. Gopalakrishnan, for Respondent. ' 
The Judgment of the Court was delivered by ži 


Somasundaram, 7.—This Second Appeal relates.to the construction of the terms 
of the decree passed in A.S. Nos. 128 and 133 of 1947, on the file of the Subordinate 
Judge’s Court, Dindigul. The material portion for the purposes of the construction 
of the terms of the decree is as follows :— ao : ; 

“ That the plaintiff and defendants 1 to 4 are each entitled to an one-fifth share in items, 1, 2 and 
4,0f the plaint schedule copied hereunder ”. 

* That the said items 1, 2 and 4 be each divided into five equal shares.and the plaintiff allotted 
one such share in each of the said items 1, 2 and 4 ”. 

The question “is whether the one-fifth share allotted to each one of the parties 
is to be interpreted as the absolute property of that person or whether it should be 
construed as a woman’s estate, the plaintiff and defendants 1 to 3 being women. 


The facts of the case out of which this Second Appeal arises‘may briefly be 
stated as follows :—_ 4 : ; 


Plaintiff and defendants 2, 3 and the mother of the 4th defendant are. the 
daughters of one Narayanaswami Chettiar whose widow is the first defendant. “The 





*Second Appeal No. 49 of 1958. - ye 8th December, 1959. - 
ae . s i (17th Agrahayana, 1881—Saka), .: 
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said Narayanaswami executed a settlement deed, dated 17th April, 1934, in respect of 
the plaint schedule properties. Under the terms of that settlement deed his wife was 
to take the properties after his lifetime: The wife was given a life estate in the pro- 
“perties after the death of her husband. - Thereafter their issues, namely, the plaintiff 
and defendants 2, 3 and the.mother of defendant 4 are to get those properties with 
absolute rights in equal shares. After the execution of this settlement deed 
Narayanaswami executed another deed, Exhibit B-3 purporting to cancel the settle- 
ment deed, dated “17th April, 1934. Exhibit B-3 is dated gth March, 1936. 
Subsequent to r9th March, 1936 deed the mother purporting to act on her own 
behalf and on: behalf of her minor daughters executed a‘release deed in favour ‘of 
her husband (Exhibit B-4, dated 19th August, 1936). Narayanaswami died on 
28th ‘May, 1942. The plaintiff who had ‘been married by this time filed O.S. No. 
367 of 1946 on the file of the District Munsif’s Court, Periakulam, for partition 
and separate possession of her share in the properties mentioned in the settlement 
deed. The suit was decreed in her favour. It may be mentioned here that the 
decree had been passed notwithstanding the, fact that at the time when the plaintiff 
filed the suit for partition she was not entitled to any share under the settlement deed 
because she would be entitled to get the properties only after the death of her mother 
and at the.time of the suit the mother was alive and she is still alive. Nevertheless. 
she obtained a decree for partition and under the final decree she got one acre and 
274 cents of nanja lands in S.No. 82/3 of Vadagarai village and also Rs. 500 in cash. 
There was thus left 4/5ths share in the properties of Narayanaswami. After this. 
decree was passed defendants 1 to 4 executed a sale-deed, dated 4th August, 1954, 
(Exhibit B-1) in favour of the 5th defendant in respect of the plaint A schedule pro- 
perties and they sold the trees that stood on the southern portion of the plaint A 
schedulé properties to the 6th'defendant.” This suit out of which the present Second 
Appeal arises was filed for a declaration that the said sale-deed was void and was. 
not ‘binding on the plaintiff: In the written statement filed by the first defendant 
she stated that she executed the sale-deed for adequate consideration for purposes. 
. of necessity and that she only sold the withered trees to the 6th defendant and that 
the sale proceeds thereof were utilised for family expenses. The other ‘defendants 
adopted ‘the written statement. of the first defendant. i 


entitled to a declaration and injunction as prayed for and whether she has any cause 
of action. This question depends upon the construction of the terms of the decree 
passed in A.S. Nos. 128 and 133 of 1947 (O.S. No. 367 of 1946). As already stated- 
the decrees merely stated that each one of the parties shall take one-fifth share. 
There were no words of limitation under the terms of the decree. n 


The question that came up for determination was whether the plaintiff was 


The contention of the plaintiff is that this being a division of the properties 
‘among the women the share allotted to each takes the character of limited estates 
and therefore the share that was allotted to each of the defendants in O.S. No. 367 
of 1946 must be construed to mean and would- convey only a limited: interest and 
therefore any alienation made by her mother was not binding on the plaintiff. 


The first Court held in favour of the plaintiff and on appeal the appellate Court 
dismissed the suit of the plaintiff holding that the widow, that is, the first defendant 
had got absolute title to the properties and that she had alienated them for purposes 
of necessity. - 


The only question argued before me is whether the decree gives absolute rights 
to each of the parties or whether it is to be construed as conferring women’s estate 
only... Se Se 
The question, therefore, for decision turns upon the construction of the terms 
- „Of the decree as to whether the share that each one of the defendants got under the 
décrée was absolute property or the defendants got only a limited estate. 


Mr. Alwar Naidu appearing for the appellant contends that the properties 
given to each one of the parties under the terms of the decree take the character,of 


a women’s estate ag the property which the plaintiff got under an earlier suit was 
$ 


ty 
ars 
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under the terms of a decree in a suit filed for partition and separate possession against 
her mother and sisters and as in-a partition in a Hindu family the woman got only 

_a limited interest the plaintiff must be considered to have taken the same kind of . 
interest under the decree: In support of this contention learned. counsel for the 
appellant relied on Kamala Devi v. Bachulal Gupta, Debi. Mangal Prasad Singh v. 
Mahadeo Prasad Singh?, Nathu Lal v. Babu Ram*, Appasami Pillai v. Thayammal*, In 
Kamala Devi v. Bachulal Gupta’, the terms of the preliminary decree are set Out thus:— 


“The Commissioner is further directéd to allot as little liquid cash to the share of plaintiff No. 2 
(Sumitra Devi) as possible on partition and as a rule should allot such properties to her share of which 
she may receive income without trouble, but.may not prejudice the reversioners by destroying the 
corpus.” - i X 3 i 


- Their Lordships of the Supreme Court held :. 


“ It follows, therefore, that under the Mitakshara law and also under the partition -decree, Smt. 
Sumitra Devi did not have an absolute right or interest in the share allotted to her on partition ”. 


It is quite clear from the terms of the decree, namely “ but may not prejudice 

‘the reversioners by destroying the corpus” that what was given to Smt. Sumitra 

Devi under the decree was only a limited estate. In the above case the question 

~ was decided on the terms of the preliminary decree for partition which clearly showed 

that the lady got only a limited estate. In Devi Mangal Prasad v. Mahadeo Prasad*, 
their Lordships: of the Privy Council stated the law as follows, at p: 242 :-— 


“ The question now arises whether there is any substantial difference in principle between a 
woman’s property acquired by inheritance and that acquired by partition. It is a question attended 
with some difficulties, especially in the construction of the Mitaskshara Law, whatever view of it 
may be taken. While a family remains joint, a woman has no right under the Mitakshara for a 
-specific share of the family estate. She is only entitled to maintenance or in due course to her custo- 
mary inheritance and if a partition takes place a mother gets a share equal to that of a son. If the 
share allotted to a widow on partition is given to her as a substitute for that to which she would be 
entitled upon inheritance then according to the foregoing authorities, it would seem reasonable that 
it should follow the same rule of descent and revert on ‘her death to her husband’s heirs. If, om 
-the other hand, it is given to her by way of provision for her maintenance it seems equally reasonable 
that when the necessity for her maintenance has ceased, the property should revert to the estate 
from which it was taken. Of course, the members of a joint family effecting a partition may agree 
that a portion of the property shall be transferred to the widow by way of absolute gift as part of her 
stridhan, so as to constitute a provision for her stridhan heirs ; but in the absence of any such intention 
their Lordships do not feel justified in putting property acquired by a widow on a partition of the 
joint estate, upon a footing different from that on which the property coming to her by way of inheri- 
tance has been placed:” ' : : Si 


In the above case the mother got certain items at a partition of the joint family 
properties. As pointéd out by their Lordships of the Privy Council in joint family 
property the woman is entitled only to maintenance and in lieu of maintenance 
she may be allotted some properties. It is obvious, therefore, that on the principles 
laid down the woman got only a limited interest in the properties allotted to hers ` 
-In my opinion this case does not help the plaintiff’s contention in the present case. 
The next decision relied on by the learned counsel for the appellant is Nathulal v. 
Babu Ram®, The facts of the case are as follows :— . aoa 


When one Ji Sukh Ram died in 1891 he was a member of a joint Hindu family 
6n which he and his elder brother Ram Sahai were members. Ram Sahai had a 
son called’Shiam Lal but on the death of Ji Sukh, Shiam Lal who was a minor, 
alleged that Ji Sukh had adopted him in his lifetime. Mussamat Jumana (wife of 
Ji Sukh) claimed to.be the heir of her husband. ‘Ram Sahai claimed that he being 
joint with Ji Sukh the whole of the property of Ji Sukh passed by’survivorship and 
that his widow took nothing by inheritance. In these circumstances,-a dispute arose 
before the revenue authorities and was being taken on appeal to the Collector, the 
question being whether Ram Sahai, Shiam Lal or Mussamat Jumana was entitled. 


1. (1957) S.C.J. 321 : (19 7) 1 An.W.R. 34 All. 234. ` 
(S.C.) 66 : (1957) 1: M.L.J. (S.C.) 66 : 1957 S.C.R. 3- (1935) 38 B.L.R. 462(P.C.). 
452 : A.I.R. 1957 S.C. 434. : 4. (1939)'2 M.L.J. 236. 

2. (1912) 22 M.L.J. 462: L.R. 39 LA. 121 : i 
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to be recorded as proprietor. Mussamat Jumana contended that a partition was 
_Necessary in order to put her in possession of her husband’s share as representing 
_ her husband’s estate. These disputes between Ram Sahai and Mussamat Jumana 
- were referred to arbitration, The arbitrators gave Mussamat Jumana certain lands 
and also a portion of the dwelling house. .There were no words of limitation in 
respect of this allotment. Their Lordships observe at’ page 468 : Pe 
~ “Their Lordships consider that the absolute title of Mussamat Jumana is established and that the 
learned Judges of the High Court were wrong in thinking that because her claim before the arbitrators 
“was originally a claim by a Hindu woman to take he husband’s estate by inhéritance the estate which . 
„she in fact obtained under the award was confined to a` limited estate. By the bargain which she 


“drove the reversioners of her husband were not damnified. She did not bind them or represent them 
and she was not their agent or trustee to acquire property for her husband’s estate ”. tae 


In short they held that the plain words amounted to her getting an absolute 
interest in the properties. This decision, in my opinion, is more in favour of the 
respondents than in favour of the appellant. The next decision cited in support-of 
‘the appellant’s case is Appasami Pillai v. Thayammal+, where a Division Bench of this 
“Court has held that-the parties by a compromise or surrender cannot convert a 
limited estate into an absolute one. In my opinion the facts of the case are quite 
different from those of the present case and therefore the decision would ‘not apply. 
to’ the case of the plaintiff. — = z i 


Onr behalf of the respondents the learned counsel Mr. Gopalakrishnan contends 
that in thè absence of any express words of limitation the terms of the decree must 
“be understood in the ordinary’ sense, that is to say, as conveying absolute rights in 
the properties allotted, and that it should make no difference whatsoever whether 
‘the estate is granted to a man or woman. He also points out that at the time when 
the plaintiff filed the suit for partition she was not entitled to any share in the pro- 
perties and that if she had: been given a share in the properties it must be only on 
the understanding that each one of the parties got an absolute estate. There. is no 
evidence as regards this understanding but the learned counsel contends that it 
must be inferred from the circumstances of the case. That is, it is only on that under- 
standing that the mother who is entitled to the entire properties must have consented 
to a share being allotted to the plaintiff as normally the plaintiff is not entitled to 
claim any right during the lifetime of her mother. i 


- “The decision on which learned counsel for the respondents relied are 
Ramachandra Rao v. Ramachandra Rao*, Krishnaswami Ayya v. Ramachandra -Rao3, Ram 
Gopal v. Nand Lal*, which is followed in Nathoo Lal v. Durga Prasad5. In Ramachandra 
Rao v. Ramachandra Rao*, which is a Bench decision of this Court there was a gift 
under a will by the testator to his two wives. The words used in the will were : 
“ Out of the remaining half of the property these two persons, namely, my senior wife (S.K.) and 
- junior wife (S.T.B.) shall take half and half.” . . ` tow Naas 
: What exactly was the nature of the estate. taken by the two wives came up for 
consideration and the bench consisting of Sir John Wallis, Kt., Chief Justice ‘and 
Mr. Justice Seshagiri Ayyar held as follows: : so £ 
“ Unless a grant expressly gives only a limited estate or unless there ‘is any uncertainty or ambi 


guity in the grant as to the extent of the interest conveyed, a grant to a Hindu female conveys an 
absolute estate and there is rio presumption of law to the contrary at least in this presidency ”. : 


This clearly shows that unless there are words which expressly curtail the.nature 
of the interest it must be taken to mean that it was the absolute interest that was con- 
_veyed, and not a limited interest as contended for the plaintiff in the present case; 
Krishnaswami Ayya v. Ramachandra Rao*, which followed Ramachandra Rao v. Rama- 
chandra Rao®, is also’a decision by a bench of this Court consisting of Ramesam and 
Cornish, JJ. The same came up,again for consideration after going to the. Privy 
-Council. The learned Judges held :— f 


236. 
6: 


4- 1950 S.C.R. 766 : 1950 S.C.J..575. 
30 
821. 


LL.R. 42 Mad. 283. 5. 1954 S.G.J. 557: (1955) 1 S.C.R. 51. _ 
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“ There is no material difference between the terms of the devise to the adopted son (which are 
undoubtedly sufficient to carry an absolute estate) and the terms in which the devise to the widows 
is expressed, served to show that the testator intended to make no distinction in the quality of, the 
estate given in either case ”. É i 


Their Lordships came to the conclusion that’ the widows took their portion as 
absolute owners. Ram Lal Gopal v. Nand Lal}, is a case where the terms of a deed 
of transfer came for consideration. There was a transfet of some items of properties 
in favour-of a ‘widow who had surrendered “her interests in favour of the nearest 
reversioner, for her maintenance in lieu of her relinquishment.: In the deed of 
transfer there were no'words of limitation. Their Lordships of the Supreme Court 
held that to convey an absolute estate to a Hindu female, no express power of alie- 
nation need be given. It is enough if words are used of such amplitude as would 
convey full rights of ownership. ‘They further held : The mere fact that the grant - 
was made for the maintenance and residence of the widow could not be taken to be 
a prima facie indication of the intention of the executant that the widow was to enjoy 
the property only during her lifetime. The object of creating the relinquishment 
deed and the tamliknama contemporaneously was not merely to make provision 
for the maintenance of the widow ; the other and the more important object was 
to perfect the title of the minor to the estate and to quiet all disputes that might arise 
in respect of the same. 

i “n a . e . . There is nothing in the context of the document or in the surrounding 
circumstances which would displace the presumption of full proprietary rights which the use of the 
word “‘ Malik ” is apt ordinarily to convey. ‘The‘widow got an absolute title to the properties on the 
strength of the tamliknama ”. i 

_ This decision is referred to with approval in Nathoo Lal v. Durga Prasad?. In 
this case their Lordships stated the law as follows :— 

“According to law as understood at present where there are no express terms in a deed of gift bY 
a donor having absolute rights there is no presumption one way or the other and there is no differenc® 
in the case of a male and the case of a female and the fact that the donee is a woman does not make 
the gift any the less absolute where the words would be sufficient to convey an absolute estate to a 
male. To convey an absolute estate to a Hindu female, no express power of alienation need be given 3 
it is enough if words are used of such amplitude as would convey full rights of ownership. It is clearly 
wrong to say that a will having been made by the father in favour of his daughter, it should be 
presumed that he intended to give her a limited life estate .”” ond : 

The-above observations of their Lordships of the Supreme Court clearly 
establish, in my opinion, the rule that where there are no words of limitation the 
ordinary presumption is that the estate that is given is an absolute one. What the 
plaintiff got is not even a gift. It was under the terms of the decree that a share 
was allotted to the plaintiff and the other members of the family. There is no reason 
to presume that what was allotted to each one of the parties under the terms of the 
decree was intended to convey only a limited interest simply because the person who 
gets the share happens to be a female. On the other hand the ordinary presumption 
tion that the persons who got the property under the terms of the decree got it 
absolutely must prevail. Ny 


In the circumstances of the case I hold that what was given to each party under 
the decree conveyed an absolute interest. The lower appellate Court was, therefore, 
justified in dismissing the suit of the plaintiff. The Second Appeal is dismissed 
with costs. In view of the fact that the decision turns upon the construction of the 
words used in the decree I grant leave to the appellant. 


"V.S. l : Second Appeal dismissed. 


1 


= 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, - 
(Appellate Jurisdiction.) a 


_ . Present :—MR. P. V. ie ne Chief Justice AND Mr. Justice BasHnEr: 
Aumep SAYEED. 


Southern Transports, Perak, by B. V. EE TA Naidu sie Abhelen 
U: ow $ ` 
Kodaikanal Motor Union, Nadiei and others. i A bate Respondents. 


“Motor Vehicles Act (IV of 1939), section 44 (3) (c)—Order directing variation of route’ by Transport 
Commissioner—Administrative Order outside the purview of correction by certiorari—Application for ‘variation 
made to the R.T.A. in pursuance. of the order of Transport Commissioner Wnt of: prohibition — Nok: 
maintainable—Constitution of India (1950), Article 226—Scope. . 


Where in pursuance of an order of the Transport Commissioner ünder section 44 (3) (e) of the- 
Motor Vehicles Act, an application for variation of the route is made to the Regional Transport 
Auihority Which i is the propert authority Poa jurisdiction to deal with the matter a writ of prohibi-- 
tion will not lie 


` An order passed by the Tiao Commissioner under section 44 (3) (c) of ie Act directing: 
variation of-a route is an administrative one and could not be challenged ‘by a petition for certiorarè 
under Article 266 of the Constitution. > 


If the order of the Transport Commissioner cannot be šot rid of directly by a tare under Article- 
226, the same thing cannot be done indirectly by obtaining an order of prohibition restraining the 
Road Transport Authority and from dealing with the application for varjation: 


Raman and Raman, Ltd. v. State of Madras, (1957) 2 M. L Je 76, referred. 


Appeal under Clause 15 of the Letters Patent against the Order of the Hono-- 
able Mr. Justice Balakrishna Ayyar, dated 24th August, 1959 and made in the ex- 
ercise of the Special Original Jurisdiction of the-High Court in Writ Petition No.. 
946 of 1958 presented under Article 226 of the Constitution of India to issue a writ 
of certiorari to call for the records in Notification No. 11261-A/2-58, dated 30th 
September, 1958, on. the file.of the Regional Transport Authority, Ramanatha-- 
puram at Madurai, and to issue a writ of prohibition directing Respondents 2 to 4 to 
forbear from_ proceeding further in the matter of granting the variation to the 
first Respondent in regard to his Bus MDM 6458, operating on the route Madurai. 
to ‘Tirupattur as Madurai to Thirumayam. 


G. R. Jagadisan, for Appellant. 
© R.M. Seshadri, for 1st Respondent. 
“The Additional Government Pleader (M. M. Ismail), for Respondents 2 to Be > 
"The Judgment: of the Court was delivered by ; 


Rajamannar, C.F.—This is an appeal against the judgment of Balakrishna Ayyar 
J.; in W.P. No. 946 of 1958. filed by the appellant, Messrs. Southern Transports, 
Periakulam, under Article 226 of the Constitution of India for the issue of a writ of” 
prohibition, directing the Regional Transport Authority, Madurai, the ‘Regional 
Transport Authority,. Tiruchirapalli, and the Regional Transport. Authority of” 
Ramanathapuram at Madurai to forbear from proceeding further in the matter- 
of granting the variation to the first respondent, Kodaikanal Motor Union, Ltd.,. 
Madurai, in regard to his bus MDM 6458 operating on the route Madurai to 
Tirupattur as Madurai to Thirumayam. Balakrishna Ayyar, J., dismissed the peti-. 
tion and hence this appeal. 


It is sufficient to mention the following material facts which led up to the filing: 
of the writ petition. In 1956, the Kodaikannal Motor Union applied for a variation. 
of the permit which it already held in respect of one of its buses on the route Madurai. 





* W.P. No. 97.0f 1959... - ` Bee ak <i a Ghee November, 1959, 
2 Kartika,1881 Pa 


Tj SOUTHERN TRANSPORTS J. KODAIKANAL -MOTOR UNION (Rajamannar, C.F. »)+ 397: 


to Tirupattir, so that it could run right upto Thirumayam in Tiruchirapalli Dis- 
trict. The revised route lay over three districts, Madurai, Ramanathpuram and 
Tiruchirapalli. The three Regional Transport Authorities concerned notified the 
application and invited objections. The appellant before us was one of the objec- 
tors. As there was difference of opinion between the three Regional Transport 
Authorities as to-the necessity and desirability of extension of the route, the applica- 
tion for variation was rejected. However, as there was a difference of opinion on the 
question, there was,a reference to the Transport Commissioner, Madras, . under 
section 44 (3) (c) of the Motor Vehicles Act. The Transport Commissioner de- 
cided that the route Madurai to Tirupattur might be extended upto Thirumayam 
in respect of one bus. Subsequently, the first respondent, Kodaikannal Motor 
Union, filed another application for variation similar to the application made by 
them earlier. The Regional Transport Authority, Ramanathapuram, notified 
that the consideration of the application would be taken up on or after 31st October 
1958. It was at that stage that the appellant filed the writ petition, out of which 
this appeal arises, for the issue of an appropriate writ, prohibiting the three Regional 
Transport Authorities mentioned above from proceeding further in dealing with 
the application for variation. The ground on which the writ petition was founded 
was that, the Transport Commissioner failed to observe the fundamental principle 
of natural justice in deciding in favour of the extension without giving notice to the 
appellant who had been interested in opposing the variation. It is obvious, there- 
fore, that substantially what the appellant was seeking to attack was the decision 
of the Transport Commissioner. It was conceded that the application for variation 
‘was properly made to the proper authorities. It is also beyond dispute that these 
were the authorities who had jurisdiction to deal with the application for variation. 
A writ of prohibition can issue to an inferior tribunal only when it is proceeding 
with a matter which is beyond the jurisdiction of that Tribunal. In this case, it 
cannot be said that any of the three Regional Transport Authorities was proceeding 
to deal with an application which they had no jurisdiction to deal with. The ap- 
pellant will, therefore, not be entitled to invoke the provisions of Article 226 of the. 
Constitution and obtain any relief. ed , l 
As mentioned above, it is obvious that whăt the appellant is really challengin 

is the validity of the decision of the Transport Commissioner. It was held by Raja- 
gopalan, J., in Raman and Raman Lid v. State of Madrast, that a direction given by 
the Government under section 43-A (2) of the Motor Vehicles Act was an adminis- 
trative order outside the purview of correction by a writ of certiorari. The learned 
Judge further held that no writ of prohibition could issue to the Regional Transport 
Authority to provide for any anticipated breach of its lawful obligations arising out 
of the directions ,of the Government under section 43-A (2). An order passed by 
the Government under section 43-A (2) and an order passed by the Transport Com- 
missioner under section 44 (3) (¢) are similar in their-nature. F ollowing, with respect 
the decision of the learned Judge, we hold that the order of the Transport Com- 
missioner, being an administrative order, could not be challenged in a petition under 
Article 226 of the Constitution, either for certiorari or for prohibition. It is well es- 
tablished that what cannot be done directly cannot be’ permitted to be done 
indirectly. Ifthe appellant cannot get rid of the order of the Transport Commissi- 
ener directly by a writ issued under Article 226, he cannot virtually obtain that re- 
relief indirectly by obtaining an order of prohibition, restraining the Regional Trans- 
port Authorities from dealing with the ‘application for variation. 


In this view, it is not necessary to deal with the quéstion whether the Transport 
Commissioner was bound to give notice to a person in the position of the appellant 
before he decided any matter on which there was difference of opinion ‘between 
several Regional Transport Authorities, and whether failure to give such notice 
would be a contravention of rules of natural justice. E 
The appeal fails and is dismissed. There will be no order a to costs. 

VS. SR pant ees ON cs Appeal dismissed. 


oe é te r. (1957) 2 M.LJ. 76. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 4 
‘(Special Original Jurisdiction.) . 7 
PRESENT. Mr. Joe RaJAGOPALA AYYANGAR. 


Periaswamy Goundar, Petitioner* 
v. 


Municipal Council, Erode, by Commissioner and another es Respondents. - 


Madras District Municipalities Act w of 1925), sections 13-A, 22 and 26— Cama fect ofa 
of Commissioner to give effect to every resolution of Council. 


Sections 13-A and 22 of the Madras District Municipalities ‘Act taken i in čonjúnótion with ane i 


specific provisions contained in section 36, leave no room for doubt that the Commissioner of a Munici- 
pality (Executive Officer) is not “vested with any power to refuse tocarry out the resolution of the 
Council. His opinion regarding the validity of the resolution cannot form any foundation for enabling 
him to suspend the resolution, and refuse to perform the statutory ie enjoined on him- by. sections 
I aA and 22 of the Act. 

` Petition under:Article 226 of the Ganta of India, -praying that i in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court wilt 
be pleased: to issue a writ of certiorari calling for the records of ‘the - ‘proceedings ‘re- 
lating to issue of licence and permit, dated 25th March, 1958, in pursuance of the 
Erode Municipality’s Resolution No.882, dated 1st March, 1958 and issued in favour 
of the 2nd Respondent to install a 5 H.P. motor and run 5 powerlooms in Premises 
No. -55> Muthuvelappa Gounder Street, Erode, and' quash the said proceedings. i 


i y. S. Subrahmanyam, for Petitioner. j ot ig ME ta sa 
-B. Vy Viswanathi Ayyar, K. V. Sankaran and S. Sethuratnam, for Respondents. 


The Court made the ‘following 


OrvER.—These two writ petitions are directed to the Municipal Council of 
Erode and seek the relief of obtaining cancellation of a licence issued to the second. 
respondent in each of the petitions permitting the latter to work a ela in 
a building adjacent to the residential. premises’ of the petitioner 


A few facts’: ‘are necessary to be stated to appreciate. the points arising for, de- 
cision. The second respondent, Palaniandavar Textiles, by proprietor, Muthuswami 
Gounder & Co., applied to the Erode Municipality in or about November, 1956, 
for the grant of a licence to enable him to install a 5 H.P. motor to work 5 power- 
looms in Premises No.55, Muthuvelappa Gounder Street, Erode. This door No. 55, 
in exactly at the back of the petitioner’s residential house, ‘which bore No.58, Borough 
Road, Erode. By.a resolution of the Erode Municipal Council in its proceedings, 
dated 25h May, 1957; this body decided not to grant the permission on the ground 
that the same would affect the public health and be a nuisance to the public. . The 
second respondent sought to have this resolution of the Municipal Council cancelled 
by an application to the Government in revision. But by, their order, dated 19th 
November, 1957, the Government refused to. interfere with this resolution. The 
second respondent, however, still persisted in its attempts to obtain the licence and 
succeeded, a resolution being passed by the Erode Municipal Council on 27th | Fe- 
bruary, 1958, granting the requisite permission and_ licence. 


Complaining that this resolution of the Municipal Gouncil granting a licence 
thereunder was beyond the powers of the Municipality the present petitioner moved. 
„this Court in W.P. 222 of 1958 for a direction to quash the resolution.’ The main 
ground urged in this petition was that 55, Muthuvelappa Goundar Street, where 
the sécond respondent had been permitted to install the machinery and work the 
powerlooms had been notified as a residential area under section 8g (1) of the Madras 
Public Health Act. Before Writ Petition 222 of 1958 came on for hearing in the 
—. 


* W.P. Nos. 830 and 831 of 1958. - . a f . ~- 14th September, 1959. 
o . (23rd Bhadra 1881—Saka.} 


a 
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normal course, the Erode Municipal Council held another meeting on goth June,’ 
1958, at which a resolution cancelling the earlier.resolution, dated 27th February, 
1958, was passed. Since the petitioner had achieved what he desired to achieve by 
hs writ petition, namely, the cancellation of the resolution of the Council, dated.. 
27th February, 1958, the petition was not pressed, ‘it was withdrawn as having be-. 
come unnecessary and dismissed. Notwithstanding, however, the canéellation of 
the resolution, dated 27th February, 1958, by proceedings of goth June, 1958, the 
Commissioner of the Erode Municipality still continued to implement the resolution, 
dated 27th February, 1958, by granting the licence and the permission which the 
second respondent had sought for the installation of the motors and the working of the 
looms. ‘The petitioner, through his counsel, addressed a letter to the Commissioner 
inviting his attention to-the resolution, dated goth June, 1958.and the circumstances - 
in which Writ Petition 222 of:1958 was withdrawn, and requesting him to give effect 
to the las: resolution of the Council, dated goth. June, 1958, by which the earlier -re- 
solution, dated 27th February, 1958, had been cancelled. By his reply, dated 14th 
August, 1958, the Commissioner pointed out that th resolution, dated goth June, 
1958, was not in. accordance with law.and that in the circumstances he could not 
give effect to it, but had been awaiting the orders of Government to whom the matter 
had been referred. It is in these circumstances that th se-two Writ Petitions have 
been filed. The reli.f prayed for in W:P. 831 of 1958 is in the nature of a writ 
of mandamus to the Commissioner of the Municipality to give effect to and imple- 
ment the resolution, dated goth June, 1958, by which the earlier resolution, dated 
27th February, 1958, had been cancelled, while the relief sought in W.P. 830 
of 1958 is practically a repetition-of that sought in W.P. 222 of 1958, namely, 
to direct the cancellation of the resolution of the Municipal Council, dated 27th 
February, 1958. i i 


I shall first take for consideration W.P. 830 of 1958 because -if the petitioner 
succeeds in it, the validity of the resolution of the Municipal Council, dated goth 
June, .1958, becomes immaterial. The foundation of W.P. 830 of 1958 is that the 
Municipality had no jurisdiction to grant permission to the second respondent to 
install machinery and work the powerlooms in No. 55, Muthuvelappa Gounder 
Street, because that was an area, which had been notified as a residential area under 
section 89 (1) of the Madras Public Health Act. I have -examined thé relative 
notification issued under the Public Health Act and I find that No. 55 is not 
included in the residential area. The fact on which W.P. 830 of 1958 is based is, 
therefore, seen to be non-existent and the petition has to be dismissed. 


Writ Petition 831 of 1958, however, stands on a different footing. - Whether or 
not No. 55, Muthuvelappa Gounder Street, was a residential area, the Municipality 
had a right under section 250 of the District Municipalities Act to refuse a licence 
for the installation of motors, etc., and work an industry in thickly populated areas. 
Even if the resolution, dated 27th February, 1958, directing the granting of a licence to 
the second respondent was valid, and that is the basis upon which I am dismissing 
W.P. 830 of 1958, the question still remains whether the resolution, dated goth June, 
1958; has or has not to be given effect to by the Commissioner. i i 


The factum of the resolution, dated goth June, 1958, is not in controversy, and the 
only ground upon which the Commissioner of the Municipality has refused to give 
effect to it was because'he considered that it was illegal. The grounds upon which he 
based his opinion are really riot very relevant for the disposal of this petition, and so 
I do not propose to dwell on them. I shall assuthé:that the Commissioner of the 
Municipality was correct in thinking that it was incompetent for the Municipal Coun- 
cil to. have passed that resolution because a licence has already been granted to the 
2nd Respondent under the previous resolution. The question still remains as to 
whether the Commissioner could refuse to carry out the resolution of the Municipal 
Council, because of the doubt he entertained regarding thé legality of such a resolu- 
tion. f i i ` 

To consider this question it is necessary to advert to’the scheme of the District 


Municipalities Act. Part II, Chapter III, of Madras Act V of 1920, after constituting 


- 
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the Municipal Council as a corporate body (section 6 (2)) sets out in section 13-A the 
functions of the Executive Authority, that is, the Commissioner. This section enacts: 
. _** The Executive Authority of the Municipal Council shall (a) carry into effect the resolution; 
of the. Council ;” , d SE j Ee kal 
The other functions set out in paragraphs (b) and (c) are not relevant and I am, there- 
fore, omitting reference to them. This duty of the Commissioner, the Executive 
Authority, is further emphasised by the positive provision of section 22 which enacts: | 
_ “The Executive Authority shall be bound to give effect to every resolution of the Council unless 
- such- resolution is modified, suspended or cancelled by a controlling authority.” 
The group of sections following section 34 deals with the controlling authorities. 
Section 34 empowers the District Collector to enter upon and inspect any property 
or work under the control of the municipal authority, and.sub-section (2) of that 
section vests in the State Government and on the District Collector the power to call 
-for information from the Municipal Council in relation to its statutory activities. 
Section 35 enables the Collector to enforce the execution of resolutions if the Execu- 
tive Authority makes default in carrying out the resolutions. The power to suspend 
or cancel resolutions, which is really the power which the Commissioner of the 
Municipality has purported to exercise in this case, is vested in the State Govern- 
ment under section 36 (1), which enacts. . 

“The State‘Government, may, by order in writing—(i) suspend or cancel any resolution passed, 
order issued, or licence or permission granted. . . . . in pursuance or under colour of this Act, 
if in their opinion, . . . . . (b) such resolution, order, licence, permission or act is in excess 
of the powers conferred by this Act, or any other law ase ewe ae 
‘There is a proviso which states that the State Government shall before taking action 
under this section on any of the grounds referred to in clauses (a) and (b) give the 
authority or person concerned an opportunity for explanation. Sub-section (1) (ii) 
(c) of section 38 enables the District Collector to suspend the resolution, orders,. 
licences, permissions granted by the Municipality, if the execution of such resolutions . 
or order or the continuance of such licence or permission or the doing of the act is 
likely to cause danger to human life, health or safety, or is likely to lead to a riot or an 
affray. Section 37 vests in Collectors emergency powers but it is not necessary, to go 
more fully into it as it is unnecessary. for the purpose of this petition. . This in brief 
is the provision made by the Act for suspending or cancelling the operations of the. 
resolutions passed by the Council which might be held to be in excess of the powers 
conferred by the. Act or other law. It would be seen, therefore, that the power of 
suspension is vested only in the State Government and the only function of the 
-Commissioner of the Municipality would be to draw the attention of the Government 
to-the supposed invalidity or ultra vires character of the resolution and leave it to the’ 
State Government to act under the terms of section 36. In my opinion, sections 13-A 
and 22, taken in conjunction with the specific provisions contained in section 36, leave 
no room for doubt that the Commissioner of a Municipality is not vested with any. 
power to reftise to carry out the resolution of the Council. “His opinion-regarding the - 
-validity of the resolution cannot form any foundation for enabling him to suspend the 
resolution, and refuse to perform the statutory duty enjoined on him by sections 13-A 
and 22 of the Act. i - 


í y ~ 
. ‘In view, therefore, of these provisions the petitioner is entitled to succeed in 
W.P.. No. 831 of 1958 for the issue of a writ of mandamus to direct the Commissioner 
-of ihe Municipality to give effect-to the resolution, dated goth June, 1958. ` 


I was informed that th Commissioner had forwarded the resolution of the Muni-’ 
-cipal Council, dated goth June, 1958, to the Local Government for action under sec- 
tion 36 by way of cancellation, and.the Government had not passed orders on this 
communication because of the pendency of this Writ Petition. The allowance of 
“Writ Petition 831 of 1958 will be no bar to the Government exercising their statutory 
‘powers under section 36 (1) of the District Municipalities Act because the reasoning 
“on. the basis of which I have allowed the petition is that it was.not within the power 
.of the Commissioner to. suspend or cancel the resolution of the Municipal Council, * 
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Government. . sii Se T nh 
W.P, No. 830 of 1958 fails and is dismissed, and the rule nist is discharged. W.P. 
No. 831 of 1958 succeeds and the rule is made absolute and a writ will issue directing 


thé. Commissioner of the Municipality to give effect to the resolution of the ‘Council 
‘dated goth June, 1958. No order as to costs in either petition. set whee 


which under section 36 (1) of Madras Act V of 1920, is exclusively vested in the State 


RM ` W. P. No. 830 of 1958 dismissedrs 
; W. P. No. 831 of 1958 allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. > “! 
. . : et OY 
i . Present :—MR. Justice BASHEER AHMED SAYEED. i; 
K. Meenakshisundaram =~ a i .. Petitioner 
S. R. Radhakrishna Pillai -> > an Respondent. ' 


e 


Civil Procedure Code (V of 1908), Order 11, rule 1—Applicability and scope—Election. Tribunal deciding 
dispute in respect of election to Municipality or Local Board—Power to order interrogatories —Duty to consider 
objections on the scope of incriminating tendency of interrogatories—Failure to apply mind and consider objections— 
Order allowing interrogatories—Revision—Competency —Constitution of India (1950), Articles 226 and 227— 
Powers of High Court—Civil Procedure Code, section 115. ad ro no habe ee ERS 

Election Tribunals are subject to the superintendence of the High Court under Article 227 of the 
Constitution, such superintendence being both judicial and administrative. Article 227 is wider than 
Article 226 ; while in a certiorari under Article 226, the High Court can only-annul the decision of the 
TYibunal, it can, under Article 227, do that and also issue further directions in the matter. Hence a 
revision petition to the High Court against the order of an Election Tribunal, when that Tribunal 
is deciding an election dispute under the Madras District Municipalities Act in regard to elections to 
Municipalities and Local Boards, is-perfectly maintainable. - 4 asf 7 
fi Hari Vishnu Kamath v. Syed Ahmad Ishaque and others, (1955) S.C. J. 267: (1955) 1 M.L.J. (S.C.) 157 

ollowed. j a - MEEO 

Order 11, rule 1, Civil Procedure Code, would no doubt apply to Election Tribunals and under 
the rule an Election Tribunal acting in conformity with the rules of the Civil Procedure Code is em- 
powered to order interrogatories, But before ordering interrogatories, it is incumbent upon the 
Tribunal functioning as a judicial authority to apply its mind and see the effect, import and significance 
of the interrogatories which are sought to be administered. If any objection is raised by the party to 
whom the interrogatories are sought to be administered on the ground that they are likely to incri- 
minate him in any criminal offence, it is the bounden duty of the Tribunal to examine the objection, 
because.a party is not bound to answer such interrogatories. . 


“a 


‚When the Tribunal does not apply or exercise its mind; but orders interrogatories on the sole ground 
that it has power to do in view of the provisions of Order 11, Civil Procedure Code, which are made 
applicable, the High Court will interfere in revision and set aside the order of the Tribunal. = 
Atherley v: Harvey, (1876) L.R. 2 Q.B. 524 and Lamb y. Munster, (1882-1883) “L.R. 10 Q.B.D, 
110., applied. : : ets Ley eee 
Petitions under section 115 of Act V of 1908 and ‘under Article 227 of the Consti- 
tution of India praying the High Court to revise the’Order of the Court'of the Sub- 


ordinate-Judge, Kumbakonam, dated 19th August, 1959 and madein. I.A, No. 253 of 


1959 in O.P. No. 10 of 1959. f as 
P. S. Sarangapani Ayyangar and Kumari Maithreyi Ramadurgi; for, Petitioner, oe 
K. Raman, for Respondent. - `. i N ee ai 


et 


The Court made the following l ra 

OrvEr.—This Civil Revision Petition is the second of its kind, arising in the'’same 
proceedings, i.e, election, petition, O.P. No. 10’of 1959 on the file of the Court of 
the Subordinate Judge, Kumbakonam, acting as Election. Tribunal. The first of the 
petitions (C.R.P. No. 1378 of 1959), was filed under section 115 of the Code of Civil 
procedure ; and since it was understood that such a petition would not lie, that, peti; 
tion has been substituted by the present petition. Therefore, it is not, necessary: to 
consider any point arising out of the earlier petition. Ca 


` 


Baie g oad, 
‘ a 





*C.R.P. Nos. 1378 and''1456 of 1959. 4 22nd September, 1959. 
\ ; (31st Bhadra, 1881—Saka.).‘ 


51 à 


402 - .. >- -THE MADRAS LAW JOURNAL REPORTS. {1960 


The present petition under consideration is one which seeks to set aside the 
order of the learned Election Tribunal in I.A. No. 253 of 1959 inthesaid'O.P. No: 10 
of 1959: The facts relevant to this petition are that the. present petitioner, who is 
‘respondent in the said O.P., is the candidate declared elected in a municipal election 
jfor.Ward VII of Kumbakonam Municipality. The respondent in this Civil Revision 
"Petition who was defeated by about 33 votes in the said election, has preferred an 
election petition to set aside the election of the petitioner in the Civil Revision Peti- 
‘tion on the ground that he-resorted to various corrupt practices set out in the election 
petition:. . In the course-of the pendency of the original petition before the Tribunal, 
the respondent. before’ me took out. an application under Order 11, rule 1 of the 
Code of Civil Procedure relating to discovery and inspection, praying ‘that the Elec- 
. tion Tribunal ‘should ‘be pleased to administer certain interrogatories to the res- 
pondent: in -the said original petition. That petition was taken out under Rule 1. 
It was objected to by the present petitioner in the Civil Revision Petition. The objec 
tion was overruled by the Election Tribunal on the ground that 

“ the provisions contained in the Code of Civil Procedure would apply in regard to Pone 
and inspection ;'and that Order 11. rule 1 of the Code of Civil Procedure referred to discovery 


which includes interrogatories'as well. Therefore, the petitioner is well within his limits to administer 
interrogatories to the respondent to get the relevant answers ”. ; 


Against this order, the respondent i in the said- original petition has pra’ this 
Civil Revision Petition. | g 


The leärned counsel Mr. K. Rai appearing on ‘behalf of the respondent 
. in this Civil’ Revision Petition, took exception to the maintainability of this Civil 
‘Revision Petition itself on the ground that Article 227 of the Constitution does not ` 
‘enable the petitioner to come up with such an application against the order of the 
Election Tribunal. I have heard him in full; and I do not think that his arguments 
have any force. The: question as to whether the application under Article 226 or 227 
could be filed, has been given final rest by the decision of the Supreme Court in 
Hari Vishnu K. amath v. Syed Ahmad Ishaque and otherst. The passage occurring at 
page 165 of the said decision is.in very clear terms, and it states, : : 
“We are also of opinion that the Election Tribunals are subject to the superintendence of the High 
-Courts under Article 227 of the Constitution, and that that superintendence is both judicial and _ 
administrative. That was held by this Court in Waryam Singh and another:v. Amarnath and another ?, 
where it was observed that in this respect Article 227 went further than section 224 of the Government 
of India Act, 1935, under which the superintendence was purely administrative, and that it restores 
the’ position, under section 107 of the Government of India Act, 1915. It may also be noted that while 
in a ‘certiorari under Article 226 the High Court can only annul the decision of the Tribunal it can, 
under Article 227, do that, and also ‘issue further directions in the matter. We must accordingly hold 
that the application of the ‘appellant for a.writ of certiorari and for other reliefs was maintainable . under 
Artiéles 226 and 227'of the Constitution.” 
Therefore, there. can be no.more argument against the maintainability of the, Civil 
Revision Petition against the jorder of the Election Tribunal when that T. ‘ibunal is 
‘giving decision of election disputes under the Madras, District Municipalities: Act, 
1920, in regard to elections to Municipalities and Local Boards, 

The next objection taken by the learned counsel against the maintainability ‘of 
this Civil Revision Petition was on the ground that the respondent in the original 
Petition was bound to answer the interrogatories as it was intended to simplify the 
matters before the actual trial of the petition took place ; ; and that as a matter of 
fact, all the questions that have been included in the interrogatories to be adminis- 
tered to the ‘respondent in the original petition are quite simple and do not lead to any 
complications; and that it was within the power of the Election Tribunal to order such 
interrogatories. Itïs'true that under Order-11, rule 1, and following the rules under 
that order the Election: Tribunal, acting as a ‘Tribunal i in conformity with the rulés 
of the’ Code of Civil Procedure, is empowered to order intérrogatories. But; before 
interrogatories could be ordered, it isalso incumbent upon the Tribunal functioning as 
a judicial authority to apply its mirid and see the effect, import and significance of the 








1. (1955) S.G.J. 267-: (1955) T M.L.J. (S.C.} 2. (1954) S.C.R. 565: (1954) S.C. J. `290. 
i57 e 3 > 
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interrogatories that are sought to be administered to the respondent by the-petitioner 

in the original petition. Though the interrogatories have been claimed by the 

learned Counsel for the respondent in this Civil Revision Petition to be quite harm- 

less and simple, still, it cannot be denied that when they will be put to the petitioner 
inthis’ Civil Revision Petition,.to be answered by him, there will be a.lot of inconye- 
nience and also incrimination of himself by reason of the answers that he is expected 

to give to these questions. Simply because the, Election Tribunal has -powers under 

the Code of Civil Procedure under ‘which the Election Tribunal proceedings are to be 

conducted, it does not mean, however, that all interrogatoriés that are submitted to 

the Court could be directed against the respondent forthwith. If there is any objec- 

tion from the respondent to the answering of these interrogatories, it is the bounden 

duty of the Court to examine as to how far they are tenable in the present case. `A- 
reading of the interrogatories would certainly indicate that these interrogatories are, 
not so innocent and so simple as the learned counsel would appear to make them. 

That the respondent is not bound to answer the interrogatories which are likely to 

lead into an incrimination of himself in any criminal offence, has been held in’ several 

cases of the English as well as ‘the Indian Courts. Suffice it for me to refer to only 

two decisions of the English cases reported in-Queen’s Bench Division Volume H and: 
X. /The first decision is in Atherley v. Harvey1, where it has been held, 

“ Interrogatories asking the defendant whether he has composed or published an alleged libel 
are objectionable and will be struck out without requiring the defendant to object to-them by way 
of answer.” ` ` u - j -7o 
In this decision it is cited : : . ee 

“ Demurrers to discovery may be arranged under the following heads : 1. That the discovery may ` 
subject the defendant to pains and penalties, or to some forfeiture, &c. If, therefore, a bill -alleges 
anything which, if confesséd by the answer, may subject the defendant to a criminal prosecution the 
defendant may object to the discovery ”. i : 
Lush, J., referred to Wigram on Discovery, 2nd Edition, page 80, section 130 to. 
the following effect, : , TOM 

“ If a question involves a criminal charge, the plaintiff is not entitled to an answer to such ques- 
tion, ‘however material it may be to the plaintiff’s case”, citing Thorpe v. Macauley?; Atherley v. 

arveyt. 
Mellor, J., discusses the definition befween the powers conferred on the Judges by the 
Common Law Procedure Act and the Rules of Equity which were binding upon the 
Judges. The learned Judge held, ` i f E R A 

“ Where there is any conflict between the rules of ldw and the rules of equity, the, rules of equity i 
are to prevail, and consequently even a Tribunal composed of the same Judges, as men though not” 
the same Judges in their character as Judges, since they are now judges of the High Court, will be nò ` 
longer governed by the clauses of the Common Law Procedure Act, if those clauses conflict with : 
the rules of Equity, but will be governed by the rules of equity.” (Atherley’s case). ii T 
In the instant case what the learned counsel seeks to emphasise is that it was within 
the powers of the Tribunal to order interrogatories: and, therefore, he was right in 
having ordered these interrogatories. But the fact remains that the Tribunal did not ' 
consider the rules of equity which ought to have been in its mind when it was ordering 
the interrogatories, As already observed, to possess the power to order is one thing; 
and to find out whether such interrogatories could be administered at all is-another ; 
arid in so far as this the Election Tribunal does not appear to have exercised “its mind 
in accordance with the rules of equity, despite the fact that the Common Law 
denies interrogatories to the respondent. Field, J., concurring with Mellor, J., has 
observed, ; . : : ' 

“ it is well established in equity that a bill of discovery for the purpose of obtaining the infor- 
mation which is asked for here would be demurrable, that is, the Court of Chancery would not allow 
the defendant to be harassed by having to answer such questions, but would prevent them from being 
put.” (Altherley’s case)*, s , , : $ , Ces 
The ae Judge also concurred with the other two Judges. In Lamb v. Munster3, it 
was held, © > è a eee 





z ` 7: 
1. (1876) L. R. 2 Q.B. 524, 525, 528 and 529. 3. (1882-83) L. R, ro Q.B. 110-111,- 
2, 5 Mad, 218 at 229. . 
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“ An objection to answer intérrogatories which is made by affidavit on the ground of the tendency 
of the’answer to criminate the person, interrogated may be valid, although not expressed in any precise 
form of words, if, from the nature of the question and the circumstances, such a tendency seems likely ~ 
or probable, In an action for libel the defendant pleaded a denial of the publication, and to interro- 
gatories asking him, in effect, whether he published the libel he stated by his affidavit in. answer : 
*T decline to answer all the interrogatories upon the ground that my answer to. them‘ might’ tend to 
criminate me? 5 


It was held'in A decision that this answer was sufficient not to lay the interrogatories. 


The learned Judges have observed in the course of the Judgment. 


“Tt becomes the: ‘duty of the “Judge to look at the nature-and all circumstances of the case’ and 
the effect of the question itself, to see whether it is a question the answer to which will really tend to 
.criminate the witness.” (Lamb. v. Munster). oa 


It was: ‘further ‘observed by Field, J., 


“ I should not regard the form of words, but look to see whether answering would be likely to have 
or probably would have such a tendency to criminate, and bearing in mind the cardinal rule that a 
man shall not be compelled to criminate himself, T should almost prefer a man to be careful and say the 
answer might tend to criminate, and I should be slow to commit him to: prison for not doing that 
which the law says‘he is not bound to do.” (Lamb v. Munster). 


Stephen, Je observes more succinctly in the same judgment when he stated , 


“Tt i is not that a man must "be guilty of an offence and say substantially, ‘I am guilty of the 
offence, but am not going to furnish evidence of it.’ I do not think the privilege is so narrow as that, 
for then it would be illusory. The extent of the privilege is that I think this : the man may say, ‘If you 
are going to bring a criminal charge, or if I have reason to think a criminal charge is going to be 
. brought against me, I will hold my tongue’. Prove what you can but Iam_ protected from furnishing 
evidence against myself out of my own mouth.” - (Lamb v. Munster’). 


The learned Judge also quoted from Cockburn, C.J., When he stated as follows : 


. “Tt was contended that a’bare possibility of legal peril was sufficient to entitle a witness to protec- 
tion : nay, further, that the witness was the sole judge as to whether his evidence would bring him 
into danger of the law : and that the Statement of his belief to that effect, if not manifestly madé 
mala Sidr, should be received as a anid (Lamb v. Munster), 


` But the further passage quoted: by the learned Stephen, J., is‘to the following effect, 


“But he goes on to say that ‘ the Court must see, from the circumstances of the case and the 
nature of the evidence which the witness is called to give, that there is reasonable ground to- apprehend, 
danger to thë witness from his`being compelled to answer ’, and also. the danger must be real and! 
appreciable.” (Lamb v. Munster), : ` ; 


Applying the principle of these two decisions, and scrutinisirig the interrogatories, it is 
clearly,evident to my mind that inthe: present case, the petitioner (respondent in 
the lower Court) i is asked-whether he has written the letters, and did the several acts 
referred to in the interrogatories ; and if he answers them, they may endanger him, 
and:if that answer is not in any way mala fide, then certainly it ought to be considered 
sufficient as not to entitle the Court to order the interrogatories. If the witness called 
upon to, answer. interrogatoties says this that the answer would tend to incriminate 
him, meaning thereby that it would tend to bring criminal prosecution’ for a crime 
of which, he might be innocent in fact, and of which he might be accused, certainly 
that would be a situation where the interrogatories cannot be allowed. 


“On: -a consideration of all the aspects of this application filed by the petitioner in 
the’ original petition and the objection taken to the same by the respondent, I am of 
the opinion that the learned Election Tribunal ‘was not justified in ordering the: 
interrogatories ; and this Civil Revision Petition is certamiy competent ; and it has 
to: be allowed and it’ is allowed with costs. z 


' It may further be observed that all the points that arise in the interrogatories 

j would be subject of a cross-examination of the petitioner in the Civil Revision Peti- 
tion when he goes into’ the witness box and nothing could prevent the petitioner in the 
Original Petition to cross-examine him on all the aspects which are contained in the 
interrogatories. It need not be held that because the interrogatories could not be 


1. (1882-83) L.R. ro Q.B. 111 and 113. 
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administered, questions concerning the points that arise in the interrogatories are 
also not admissible when the respondent in the original petition is in the witness box 
to support his case.” In fact, all these points that arise from the interrogatories could 
be very well put to the respondent in the original petition and answers elicited from 
him in the course of the trial of the petition, and subject to any objections that might be 
raised by the witness from the witness box stating his inability to answer the same. 


The order and records in this petition will be despatched expeditiously so that 
the trial of the election petition need not be held up. 


P.R.N. == Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SUBRAHMANYAM. ` 


G. Mohana Krishna Naidu i .._ Appellant* 
Í v. 
The National Bank of India Ltd., by its Manager, Madras .. Respondent. 


Madras Shops and Establishment Act (XXXVI of 1947), sections 41 and 45—Effect of an order setting 
aside the dismissal of an employee contrary to the Statute—If employee should be deemed to be in service—Juris- 
diction of Civil Court. — 


Master and Servant—Wrong ful dismissal—Right of dn employee to re-instatement —Relief of declaration. 
that the service is deemed to continue. ` 


It is no doubt true that a termination of service of an employee contrary to the provisions of 
section 41 (1) of the Madras Shops and Establishment Act will be illegal and section 45 (1) of the 
Act provides a penalty for such contravention. But the employee would be entitled only to damages 
for wrongful dismissal. 


When an employee resorts to the remedy of prosecution of his employer under section 45 (1) of 
the Act for contravention of section 41 (1) of the Act it is not open to him to claim relief on the basis 
that his services have not been dispensed with. Where the services of an employce have been wrong- 
fully terminated it is open to the employee to, treat himself as continuing in service and claim salary 
or he may claim damages for wrongful dismissal. In the former case he will be disabled from seeking 
employment elsewhere while in the later case he will be free to do so. se 

Appeal against the decree of the City .Civil Court of Madras (IV Assistant 
Judge) in Original Suit No, 1222 of 1954. Á 
S. Mohan Kumaramangalam and K. V. Sankaran, for Appellant. 


O. T. G. Nambiar instructed by M/s. King and Partridge, for Respondent. 
The Court delivered the following . 


JupcmEnt.—The plaintiff appeals from the judgment and decree of the City 
Civil Judge, Madras, dated 28th February, 1956 in O.S. No. 1222 of 1954 on his file. 
The plaintiff was employed as a clerk in the defendant-bank. On 29th June, 1951, 
the plaintiff was served with an order that his services were terminated with immediate 
effect. He had been in the service of the bank from 1939 and was, in the matter of 
removal from service, entitled to the protection granted by section 41 of the Madras. 
Shops and Establishments Act, 1947. Section 41 is ini these terms : ° 

“ (1) No employer shall dispense with the services of a person employed continuously for a 
period of not less than six months, except for a reasonable cause and without giving such person at 
least one month’s notice or wages in lieu of such notice, provided, however that such notice shall not be 


necessary where the services of such person are dispensed with on a charge of misconduct supported 
by satisfactory evidence recorded at an enquiry held for the purpose. . 


(2) The person: employed shall have a right to appeal to such authority and within such time 
as may be prescribed either on the ground that there was no reasonable cause for dispensing with 
his services or on the ground that he had not been guilty of misconduct as held by the employer. 


(3) The decision of the appellate authority shall be final and binding on both the employer 
and the- person employed.” 


From the order terminating hisservices, the plaintiff appealed to the Additional Com- 


*City Civil Court Appeal No. 51 of 1956. _ TE (th paar an 
; f 
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sioner for Workmen’s Compensation, the authority prescribed by the Government | 
in that behalf under section 41 (2) of the Act. The Additional Commissioner for 
Workman’s Compensation, after hearing both parties, passed an order on 22nd 
October, 1951, setting aside the order of the defendant, dated 29th June, 1951. On 
receiving the appellate order, the plaintiff presented himself in the office! of the 
defendant-bank on 5th November, 1951 and said that he was reporting himself for duty. 
_ The bank told him by letter, dated 5th November, 1951, that he had been advised on 
.” 29th June, 1951, that his services had been terminated with immediate effect and that 
the bank still did not require his services. The plaintiff went and filed a complaint’ 
before the Presidency Magistrate (C.C. No. 10298 of 1951) against the defendant of 
an offence punishable under section 45 of the Madras Shops and Establishments Act. 


Section 45 (1) is in these terms : 


“Any employer who contravenes any of the provisions of sections 7, 9 to 11, 13 to 23, 25, 26, 29 to 
41 and 47 shall be punishable, ‘for a first offence, with fine which may extend to twénty-five rupees, 
and for a second or subsequent offence, with fine which may extend to two hundred and fifty rupees.” 


In relation to section 41, section 45 (1) may be thus rendered 


“ Any employer who dispenses with the services of a person employed under him. otherwise than 


in accordance with the provisions of section.41 shall be punishable. ... 


- Qn that complaint, summons was served on the defendant-bank, The Manager 
appeared and pleaded guilty. ‘ He was fined Rs. 20 by the’Fifth Presidency Magis- 
trate by his Judgment dated 5th January, 1952. 


The plaintiff applied to the All India Industrial Tribunal (Bank Disputes) 
Bombay, praying that the defendant-bank be directed to take the: plaintiff into its 
services in pursuance of the order of the Additional Commissioner for Workmen’s 
Compensation. The Industrial Tribunal does not appear to have passed any orders 
on the plaintiff’s application, f a 

The plaintiff filed a writ petition in this Court W.P. No. 538 of 1952 praying that 
the defendant-bank be directed to reinstate him in service. This Court (Govinda 
Merion, J) held in Mohanakri hnaiah Naidu v. National Bank of India and another, 
following the observations of Lord Goddard, Lord Chief Justice, in Rex v. The National 
Arbitration Tribunal Ex parte Horatio Crowther and Co., Lid.*, that the Court could not. 
‘compel a -private employer‘ to employ a workman against the employer’s will. 
Govinda Menon, J., added : => = : - i 

“ The punishment for contravening an order under section 41 of the Act is the imposition of a 
fine as contemplated in section 45.... In these circumstances it seems to me that no writ of mandamus 
can be issued and that this petition must be-dismissed. This does not mean that the petitioner’s 
ordinary common law remédy to file a suit for damages for wrongful non-reinstatement is in any 
way interfered with or barred.” 


With those ob-ervations, the learned Judge dismissed the plaintiff’s petition for a 


writ. ‘That order was pronounced on 24th September, 1953. Sy © 


The plaintiff instituted the suit which has given rise to this appeal, in the City 
Civil Court praying for a declaration that he continued to be in the service ofthe , 
defendant’s bank and for a decree directing the bank to pay the plaintiff his’ salary 
from 29th June, 1951 up to 1st March, 1954 aggregating to Rs. 6,871-10-0. In the 
alternative, the plaintiff prayed for a direction to the defendant-bank to pay the 
plaintiff damages from 29th June, 1951 to 1st “March, 1954 for wrongful non-rein- 
statement. As damages, the plaintiff claimed the same sum that he claimed as 
arrears of salary, namely, Rs. 6,871-10-0._ The learned City Civil Judge held that 
the plaintiff was not entitled to arrears of salary but was entitled to damages for wrong- 
ful dismissal. The learned Judge granted the plaintiff damages estimated. at a 
month’s salary. Aggrieved by that judgment, the plaintiff prefers this appeal. 


The main question for decision in this appeal relates to the effect of an order pass- 
-ed by the appellate authority under section 41 (2) of the Madras Shops and Establish- 
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ments Act setting aside the order passed by an employer dispensing with the services 
of an employee who is entitled to the protection of section 41 (1) of the Act. The res- 
pondent’s learned counsel contends that the.only. consequence of a contravention of 
section 41 (1) is liability to punishment.under section 45 and that, otherwise, the 
rights and obligations of the parties are governed by common law. Under common 
law unaffected by the,statute, an employer has subject to the terms of the contract bet- 
ween the parties, the right to dispense with the services of an employee on giving him 
reasonable notice or wages or salary in lieu of notice. Reasonable notice has been 
held to be a month’s notice or three months’ notice according to the nature of the 
employment. On that common law right, restraints are imposed by section 41 (1) 
of the Madras Shops and Establishments Act. Uner the Act, dismissal is not permis- 
sible except for reasonable cause or for misconduct. Where the services are terminated 
for reasonable cause as for example when the post which the employee is occupying 
has to be abolished in the interests of the efficient working of the institution and the 
employee is not qualified to be offered any other post borne on the establishment of the 
employer, the employee’s services may be dispensed with if he is given a month’s notice 
or a month’s wages. ` If the employee is guilty of misconduct and if such misconduct 
be established by satisfactory evidence adduced in the presence of the employee, his 
services may be dispensed with immediately, he not being entitled either to notice 
or wages in lieu of notice. Except for reasonable cause or for misconduct, the 
employer cannot dismiss the employee provided he has been employed for not less 
than six month , by merely giving him notice or salary in lieu of notice. Section 45 
` enacts that, where the employer dispenses with the services of an employee otherwise. 
than in accordance with section 41, the employer shall be punishable with fine. The 
respondent’s learned advocate contends that, in case the employer disponses with 
the services of his employee otherwise than in accordance with section 41, the em- 
ployer’s only iliability, so far as the obligation laid on him by section 41 is concerned, 
is the liability to prosecution under section 45 and ‘the employee’s only right is the - 
right which he has under the common law to sue the employer for damages. for wrong- 
ful dismissal.- The employee would not, even where the employer’s order is set aside 
under section 41 (2) be-entitled to claim, urges the learned counsel for the respondent, 
that the employee continues in the services of the employer and is entitled to salary 
on that basis. In support of that proposition, the respondent’s learned counsel relies 
on Pasmore v. Oswaldtwistle Urban District Council. The facts in that case were these. 
Under section 15 of the Public Health Act,! 1875, it was the duty of the local authority 
to make such sewers as might be necessary for effectually draining their district. A 
ratepayer, who considered that the local authority had not made arrangements for 
having the premiises in his occupation effectively drained, brought an action for 
mandamus against the authority. The Public Health Act had a section which said that, 
for neglect of duty in that matter by the local authority a complaint might be made to 
the Local Government Board. That particular ratepayer had not made a complaint 
to the Local Government Board, but resorted to the civil Court for remedy. , It was | 
held that the remedy for his grievance was that provided by the Act, namely, a 

complaint to the Local Government Board, and that the action for a writ of mandamus 

was not maintainable. That decision would be appropriate if, in this case, the em- - 
ployee, namely, the plaintiff had resorted to the civil. Court for relief against the 

order terminating his services made by the employer in June, 19 51, without preferring 

an appeal to the authority prescribed under section 41 (2) of the Act. For an order 

of removal from service not justifiable under section 41 (1), the remedy of appeal is 

provided. That remedy is in substitution of the ordinary remedy of a suit in a civil 

Court in regard to an order for wrongful dismissal. But where that remedy has been 

availed of and the order has been set aside, the relief that the plaintiff seeks, namely, 

compensation for the period of non-employment could not be obtained by him by 

prosecuting ‘the bank under section 45-of the Act. Where the remedy provided by 

the statute does not.provide for the grant of the relief that the plaintiff secks, the pro- 

vision of that remedy does not bar the jurisdiction of Civil Courts to ‘grant the plain- 

tiff the relief he seeks. I am unable therefore to hold that the principle of the ruling 
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in Pasmore v. Oswaldtiwistle Urban District Council, bars the -plaintiff’s-suit-for a 
declaration that he continues to be in the service of the defendant and to a decree for 
salary on that basis. The same observations apply to the decision in Wake v. Mayor 
Ec. of Sheffield®. : . “Se 


~  Respondent’s learned counsel contends next that the relief of grant of salary for 
the period subsequent to 29th June, 1951, could be granted to the plaintiff only on the 
basis that the order dispensing with the services was void or was a nullity and that no 
such order could in law be ever regarded as void or as a nullity. In support of that 
proposition learned counsel relies on Barber v. Manchester Regional Hospital Board’. 
The facts in that case were these. The services of a medical practitioner borne on the 
establishment of the National Health Service were terminated by the Regional Hos- 
pital Board. The rules relating to the termination of the services of a medical practi- 
tioner in his s'tuation required that, if he sent a full statement of-the facts to the Minis- 
ter, he should place the case before a professional committee for advice and that the 
Board’s decision to terminate the medical practitioner’s service ‘could not be carried 
into effect until the Minister had passed orders on the advice of the professional com- 
mittee. In that case, the practitioner sent a statement of the facts to the Minister. The 
Minister took no action as required by the rules. The Regional Hospital Board pre- 
vented the practitioner from continuing to work as a member of the establishment. He 
then brought an action claiming salary due to him on the. basis that he continued to 
be borne on the establishment of the national health service. It was held that the order 
terminating his services could not be regarded as void or as a nullity, but, since it was - 
given effect to, should be regarded as wrongful termination of his services entitling 
him todamages. I agree with the appellant’s learned counsel that the decision would 
be applicable if in this case there had not been an order by the appellate authority 
setting aside th order passed by the employer terminating the services of the plaintiff. 
There was no order or act in Barber’s case*, which set aside'the order passed by the 
Regional Hospital Board terminating the services of the medical practitioner: Here 
the effect of the order of the appellate authority in setting aside the order of the em- 
ployer was to cause the order to cease to be in existence. That in fact has-been ex- 
pressly so decided in Tata Iron and Steel Co. Lid*. There is, further authority in this 
Court for the propositionthat where an ordér passed by an employer under section 41 
(1) is set aside by the appellate authority under section 41 (2), -the employee may 
regard himself as continuing in service and may claim salary on that basis (please see 
‘ Paragon Mudaliar v. Ellappa Mudaliar® and Dhandapani v. Salem Co-operative Whole- 
sale Stores’, ` i 


I do not consider ‘that the decisions in Balasundara Mudaliar v. Ellappa-Mudaliar* 
and Dhandapani v. Salem Co-operative Whole-sale Stores®*,-compelthe Court in every 
case in which an order has been set aside by the appellate authority under section 41 
(2) of the Act to hold that the employee continues in service notwithstanding that the 
employer decline: to reinstate him. It will be open to the employee in such a case 
to treat himself as continuing in service or he may regard the order terminating his 
services as an order of wrongful dismissal and may claim damages for wrongful dis- 
missal. In the former case, that is, where he regards himself as continuing’ in ser- 
vice, he would be disabling himself from ‘seeking employment elsewhere. In the 
latter case, namely, where he regards the order as an ordér ` of wrongful. dismissal 
from service, he would be free to claim damages for wrongful dismissal ,and seek 
employment elsewhere. It would, in my opinion, be competent for the Court in 
a proper case to hold that, notwithstanding that the employee has not declared his 
intention to treat the order terminating his services as 'an order of wrongful dismissal, 
he would be entitled to relief only on the basis of damages for wrongful dismissal and 
not on, the basis of salary for continuance in service. Where the employee’s conduct 
subsequent to the termination of his services is such as to disentitle him to regard him- 
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self as continuing in service, it would be unjustto the employer to pass a decree against 

him for salary on the basis of continuance in service.’ In this case, the evidence ad- 

duced in the lower Court shows that, shortly after 5th November, 1951, when the 

employer declined to take the employee back into its service, the employee filed a 

complaint against the employer under section 45 (1) of the Act. On that complaint, 

the bank’s manager appeared, pleaded guilty and was fined. The point whether 

the plaintiffs conduct in prosecuting the defendant under section 45 (1) for contra- 

vention of section 41 did not disentitle the plaintiff from seeking relief on the basis 

that he continued in service had not been taken by the respondent. But the point 

arises on the proved facts and I have heard the appellant’s learned counsel’ arguments 

on the question whether the plaintiff was disentitled, by his conduct in getting the 

defendant convicted of an offence under section 45 (1) from seeking relief on the basis: 
that the plaintiff continued in the service of the defendant. The appellant’s learned 

counsel has referred me to the language of the complaint preferred by the plaintiff 
and says that the complaint was in essence a complaint for disobedience on the part of 
the defendant of the order passed by the appellate authority on 22nd October, 19 5I 

and cannot be regarded as a complaint relating to the order passed in June, 195I. 

With a view to enable me to pronounce judgment on that point and so as to bring into 

the record the complaint on whose language reliance is placed by the appellant’s 
learned counsel, I am marking the copy of the complaint and of the judgment of the 
magistrate produced by the respondent’s learned counsel as additional evidence in 
this appeal. There was nothing in the order passed by the appellate authority 
which called for obedience. The appellate authority set aside the order of the de- 
fendant bank on the ground that the order constituted a contravention of the provi- 
sions of section 41 (1) of the Act. Section 45 (1) of the Act‘provides for punishment 
for such contravention, that is, for the termination of the services of an employee 
otherwise than in accordance with the provisions of section 41. An employee Who 
prosecutes his employer for an offence under section 45 (1) necessarily complains of his 
(employee’s) services being dispensed with otherwise than in accordance with sec- 
tion 41 (1). After getting the employer convicted of dispensing with the services of 
the employee in contravention of the statute, the employee is not free to claim reliefon 
the basis that his services have not been dispensed with, that the order dispensing 
with his services should, in view of the order of the appellate authority, be deemed to 
be null and void and that the employee should be deemed to continue in the service 
of the employer. I find that the interests of justice require in this case that relief 
should be granted to the plaintiff not on the basis that he continues in the service of 
the employer (the defendant), but on the basis that he has been wrongfully dismissed 
from service. The lower Court’s view that the plaintiff is entitled only to damages for 
wrongful dismissal and not to arrears of salary, was correct, though not for the rea- 
sons stated by it. à 7 


The next question relates to the measure of damages. The damages granted 
by the lower Court are grievously inadequate. The defendant, who declined wilfully 
to admit the plaintiff to the defendant’s services notwithstanding that the appel- 
late authority had set aside the defendant’s order, was guilty of wilful wrong-doing 
for which the damages to be awarded should be exemplary. I award the plaintiff 
salary for nine months as damages in the place ofsalary for one month awarded by the 
lower Court. The appeal is allowed to that extent. There will be a decree for damages 
accordingly. The defendant will further pay the plaintiff full costs in’ both the 
Courts and pay the Court-fee due to the Government in both Cour's, 


R.M. Appeal allowed in part. 
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< „IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


i PRÉSENT :—MR. P. V. RAJAMANNAR, Chief Justice AnD Mr. Justick BASHEER 
AHMED SAYEED., ' 


The Union of India, by Secretary, Finance Department .. Appellant* 
v. ` 4 
Jayaram Damodhar Timiri : .. Respondent. 


_ Civil Service Regulations, Article 193 (b)—Applicability—Applies only in case of departmental inquiries 
into the misconduct—Suspension because of charges in criminal Court against the servant—Provision does not apply — 
Arrears of salary during period of suspension on acquittal by Criminal Court—Right to. t 


. The provision contained in Article 193 (b) of the Civil Service Regulations is intended only to 
apply to case of departmental inquiries into the misconduct of a Government servant. Where the 
Government servant was placed under suspension because there were charges pending against him 
in a criminal court, once he was acquitted and in the absence of any further disciplinary proceedings 
launched by the Government, the Government servant would be entitled to continue in the employ- 
ment and should be reinstated. Under the general law he would be entitled to arrears of salary 
for the period of suspension. ` : 


On appeal from the judgment and decree of Mr. Justice Rajagopala Ayyangar, 
dated 27th September, 1955 and passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in C. S. No. 11 of 1952. 


The Government Pleader (K. Veeraswami) and P. Venkataswami, for Appellant. 
V. S. Rangachari, for Respondent. i 


The Judgment of the Court was delivered by 


. k Hi \ ` 
_ Rajamannar, C.7.—This-is an appeal from the Judgment and decree of Raja- 
gopala Ayyangar, J., in a suit on the Original Side of this Court, Q.S. No. 11 of 1952, 
file in: forma pauperis by the respondent, Jayarama Damodar Timiri, for the recovery 
-of sums of money from the Union of India inthe following circumstances.. The plain- 
tiff-responden . was appointed temporary clerk in the Military Accounts section of the 
‘Defence Department of the Union of India on 6th September, 1943.. It is common 
ground that one of the terms of the appointment was that if the Government or the 
appointing officer shall at any time become desirous of dispensing with the services of 
the employee, the Government or the appointing officer ‘shall give the employee one 
calendar month’s notice in writing of such desire, and the Government or the ap- 
pointing officer may, at any time without notice, dispense with the services of the 
employee for gross misconduct, of which misconduct the officer dispensing with the 
services of the employee shall be the sole judge. On 20th June, 1947, the plaintiff was 
placed under suspension pending investigation into certain charges of defalcation 
against him. A case was laid against him before the Magistrate at Poona in July, 
1947 ; but it was withdrawn. Subsequently, a second charge-sheet was preferred 
against him in December, 1948, before the Resident-Magistrate of Poona who com- 
mitted him to be tried in the Sessions Court for offences under sections 420, 467, 
468, 471 and 474, Indian Penal Code. The learned Sessions Judge of Poona who 
tried the case passed an order on 23rd June, 1950, acquitting the accused. It may 
he mentioned that the case was tried with a jury in so far as the offences fell under 
sections 467 and 471, Indian Penal Code. Whe jury and the assessors were unani- 
mously of opinion that the plaintiff was not guilty of the offences with which he was 
charged. Though the acquittal was on 23rd June, 1950, the plaintiff was not rein- 
stated in spite of requests from him. Finally, on 29th August, 1950, two orders were 
passed. One of them ran thus: — 


is reinstated in service on 1st September, 1950. i 


“'Sii T. D. Jayaraman (Plaintiff) A/c No. 23933,. temporary U.D.C., who is under suspension, 


*O,S. Appeal No. 3 of 1956. gth November, 1959, 
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The subsistence allowance and the dearness allowance upto and for 31st August, 1950, paid to 
him have been treated as the salary and allowances to be paid to him for the period of suspension under 
Article 193 (b), Civil Service Regulations.” : ae oy 
The second order passed on the same date ran thus : 


“T. D. Jayaraman, Temporary, Upper Division Clerk who was under suspension and has been 
. reinstated in service (vide: Part I.G.O.) is discharged from service from 1st September, 1950, jin., 
his services being no longer required. He will be paid one month’s-pay in lieu of notice.” 


Thereupon , the plaintiff filed the suit, out of which this appeal arises, for recovery of 
a sum of Rs. 3,083-8-6, representing the balance of his salary and allowances for the 


period from the date. of suspension to -he date of reinstatement after giving credit . 


to the interim subsistence allowance paid to him from 21st June, 1947 to 31st August, - 


1950, and a sum of Rs. 50,715, representing his salary from Ist October, 1950 to 1979, 
when the plaintiff would attain the age of 55, at Rs. 147, per month. This latter 
relief was claimed as an alternative to the main relief of reinstatement in service. 


The suit was tried by Rajagopala Ayyangar, J., who granted the plaintiff's first 
prayer and passed a decree in his favour for Rs. 3,083-8-6, but dismissed the other 
claim for Rs. 50,715. The Government have filed the above appeal. But the 
plaintiff has not challenged the correctness of the finding of the learned Judge as. 
regards his claim for damages for improper termination of his services. However, he 
filed a memorandum of cross-objections in respect of costs which were allowed in 
favour of the defendant for theyamount claimed, which the learned Judge had 
negatived. The amount involved was Rs. 2,170. 


The case for the Government was rested entirely on the provision contained in. 
Article 193 (b) of the Civil Service Regulations. Article 193 (a) provides that a 
subsistence allowance may be granted by the authority suspending him, to an officer 
removed from office pending enquiry into his alleged misconduct at certain rates. 
H may also be paid in addition any compensatory allowance, of which he was in. 
receipt on the date of suspension to such éxtent and subject to such conditions as the 
uspending authority may direct. Clause (b) is in the following terms : 

“ When the suspension of a Government servant is held to have been unjustifiable or not wholly 


justifiable, or, when a Government servant who has been dismissed, removed or suspended is reinstated, 
the revising or appellate authority may grant to him for the period of his absence from duty— 


(a) if he is honourably acquitted, the full salary to which he would have been entitled if he 
had not been dismissed, removed or suspended, and by an order to be separately recorded, any allo- 
wance of which he was in receipt prior to his dismissal, removal or suspension ; or ; 


i (b) if otherwise, such proportion of such salary and allowances as the revising or appellate 
authority may prescribe.” 


The argument was that the criminal Court had acquitted the plaintiff only by giving 
him the benefit of doubt and that the. e was no positive finding that he was innocent. 
It is only in this sense that it was urged that he was not honourably acquitted. In 
. the first place, we are unable to understand the legal signiificanc . cf an expression’ like 
“ honourably acquitted °. Certainly, the Code of Criminal Procedure does not 
support this c_nception The onus of establishing the guilt of the accused is-on the 
prosecution, and, if it failed to establish the guilt beyond reasonable doubt, the accused 
is entitled to be acquitted. Moreover, it appears clear to us that the provision of 
Article 193 (b) was intended only to apply to cases of departmental enquiries into 
misconduct. -In this case, the plaintff was placed under suspension, because there 
were charges p.nding against him in a criminal Court. Once he was acquitted, in 
the absence of any further disciplinary proceedin s launche1 by the Governm:nt, 
the ; lantiff w ul ke entitl dt» continue inthe «mployment andhe should be 
reinstated. It is evidently for this reason that, th-ugh ata ater cate, the plaintiff 
was formally reinstated and then discharged from service in accordance with the 
provisions of clauses 5 a:d 6 of the agre. ment between the plaintiff and the Union 
Government. Even the order of discharge men ioned above did not say that the. 
plaint ff’s services were being terminated on account of any misconduct. The: 
only reason was that his servic s wer . ro longer required and the Government was. 
entitled to say that because, the respondent was only holding a temporary pos: 
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Once the plaintiff w s - cquitted, he was, as we have said above, entitled to 
be restored to the office which he was holding, and ordinarily, he would be entitled 
to full salary which he would have drawn, if he had not been suspended, for the 
period of s pension. The only qu stion is whet er the provisions of Article 193 
would deprive him of his right and confer on the authoities the right to a grant to 
him such propo.tion of salary and allowances as might be prescribed by the 
authorities. As we have h.ld that Artile 193 was totally inapplicable, it follows 
that under the general law, the plaintiff was entitled to arrears of salary for the period 
of suspension, of course d ducting the pay and allowances paid to him during that 
period. ` The appeal by the Government fails and is dismissed with the costs of the 
respondent. 


The memorandum of c oss-objections relat s to costs of the suit. The learned 
Judge, while granting to th plaintiff costs on the sum of Rs. 3,083-8-6, in respect 
of which he passed a decree in plaintiff’s favour, also directed the plaintiff to pay 
to the Government costs on the amount claimed, but disallowed by the Court. The 
result would be that, though the pla tiff had succeeded in establishing a part of 
his claim, he would have to pay a large amount to the Government for costs. We 
think the interests of justice will be served if we direct both the plaintiff and the 
Government to bear their own costs of the sui : 


The Court-fee due to the Gover ment on the plaint will be paid to the Govern- 
ment by the plaintiff. So far as the appeal by the Government is concerned, we 
have lready directed it to be dismissed with costs The memorandum of object- 
tions is allowed in part but without costs. The plaintiff will pay the Court-fee 
on the memorandum of cross-objections to the Government. 


VS. —- Appeal dismissed. 
Memo. of objections allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS..- 
PRESENT :—MR JUSTICE SUBRAHMANYAM. ' : 


Muhammad Badsha Saheb and others .. Appellants* 
v. 
Duraisami Goundan : .. Respondent. 


Madras Cultivating Tenanis’ Protection Act (XXV of 1955), sections 4 and 6 and 6-A—Power of Civil 
Court to order restitution before transferring a suit or proceedings to the Revenue Court. 

Section 6-A of the Madras Cultivating Tenants Protection Act does not by itself effect an auto- 
matic transfer of the suits referred to therein from the Civil Court to that of the Revenue Divisional 
Officer without an order of transfer being made by the Civil Court on whose file such suits or proceed- 
ings are pending. Hence where a suit or proceeding is pending on the file of a civil Court it is open 
to that Court to make an order for restitution to possession to the aggrieved party before transferring 
the suit to the Revenue Divisional Officer under section 6-A of the Act and Sections 4 and 6 of the 
Act will not bar the Civil Court from making such an order. 

Appeal against the order of the District Court of North Arcot at Vellore, dated 
27th August, 1958 and made in A.S. No. 346 of 1956 (R.E.A. No. 158 of 1956 in 
R.E.P. No. 387 of 1954, in O.S. No. 379 of 1952, District Munsif Court, Tiru- 
pattur). 

K. Krishnaswamy Iyengar and T. Krishnaswami Iyengar, for Appellants and 
Petitioners. i 

V. V. Raghavan, for Respondent in both. 

The Court made the following 

Orper.—The appeal (C.M.S.A. No. 80 of 1958) is from the order, dated 27th 
August, 1958, passed, by the District Judge of South Arcot in A.S. No. 346 of 1956 
on his file. C.R.P. No. 2037 of 1958 is preferred from the order p ssed by the Assis- 
tant Collector, Tiruppattur, on gth June, 1958, in T.P. No. 58 of 1957. 
ek th Rg ee 


*A.A.A.O. No. 80 of 1958. 11th December, 1959. 
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. S. T. Muhammad Hussain leased the land to which ‘he appeal and the peti- 
tion relate; on 7th June, 1951, to Duraisami Goundan. The lease expired ‘with 12th 
May, 1952. Muhammad Hussain instituted O.S. No. 379 of 1952 on the file of 
the District Munsif of Tirupattur for evicting Duraisami Goundan. A decree ex 
parte was passed in that suit on 16th September, 1954. Duraisami Goundan a, plied 
on 17th September, 1954, that the decree be set aside. During the pendency of 
that application, he was dispossessed, in execution of the decree, on goth October, 
1954. ‘The decree was set aside on 5th April, 1955. Madras Act XXV of 1955 
(Madras Cultivating Tenants’ Protection Act) came into force on 24th September, 
1955. On 15th February, 1956, Duraisami Goundan filed an a), lication for resti- 
tution, that is to say, to be put back in possession of the property. That application 
was pending until grd November, 1956. On 24th August, 1956, by Amendi g Act 


XIV of 1956, section 6-A was introduced in Madras Act XXV-of 1955. Section 6-A ° 


requires that any suit pending bef re a Court for possession of land against a person 
who is a cultivating tenant entitled to the benefits of the Act should be ERTE 
te the Revenue Divisional Officer having jurisdiction over the area in which the 
land is situate. When section 6-A became part of Madras Act XXV of 1955, the 
suit O.S. No. 379 of 1952 was pending on the file of the District Munsif’s Court, Tiru- 
pattur. The plaintiff in that suit namely, Muhammad Hussain was in possession 
by reason o having taken possession in pursuance of the decree which had been 
passed ex parte. The application for restitution, namely, the application by the 
defendant to be restored to possession, was pending. On 3rd November, 1956, the 
learned District Munsif passed an order allowing the application for restitution 
and directing the transfer of the suit to the file of the Revenue Divisional Officer. 


The Revenue Divisional Officer took the suit on file and registered it as a peti- 
tion. While it was pending on his file, Muhammad Hussain died. His legal re- 
presentatives applied that they be brought on record. The learned Revenue 
Divisional Officer held that there was no provision in Madras Act XXV of 1955 
under which he could add legal representatives of the deceased petitioner. In 
that view, he dismissed the application and the petition which was pending on his 
file. The result was that Muhammad Hussain was in.possession of the property 
and there had not been a disposal, on the merits, of the suit which he had instituted 
for possession. 7 vA 

The order for restitution which had been made in favour of the defendant by 
the District Munsif was appealed from by Muhamad Hussain. In that appeal, 
his legal representatives were added. They prosecuted the appeal. Pending appeal 
there was stay of execution of the order for restitution, Consequently, Muhammad 
Hu sain’s representatives continued in possession. The appeal was dismissed by 
the learned District Judge. From the order of dismissal, C.M.S.A. No. 80 of 1958: 
has been preferred. j ‘ 

During the pendency of this appeal, execution of the order of restitution has- 
been stayed with the result that the legal representatives of Muhammad Hussain 
continue in possession. They’ applied in T.P. No. 58 of 1957 befo.e the Revenue 
Divisional Officer for «viction of the defendant. But since they were in possession, 
no question of eviction could arise. On that ground, the Revenue Divisional Officer 
dismissed that petition. From the order of dismissal, they have preferred C.R.P.. 
No. 2037 of 1958. ; 

Learned counsel for the. petitioners, namely, the legal representatives of 
Muhamad Hussain, contends that the orders of restitution passed by the District 
Munsif was wrong because that order contravened the provisions of section 6 of 
aie Act XXV of 1955 read with section 4 of the Act. Sections 6 and 4 are in 
these terms : i 


“Section 6.—No civil Court shall, except to the extent specified in section 3 (3), have jurisdiction: 
in respect of any matter which the Revenue Divisional Officer is empowered by or under this Act to 
determine and no injunction shall be granted by any Court in respect of any action taken or to be 
taken in pursuance of any power conferred by or under this Act. + 

“Section 4.— Every cultivating tenant who was in possession of any land on the 1st December; 1953 
and who is not in possession thereof at the commencement of this Act shall, on application to the 


~ 
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Revenue Divisional Officer, be entitled to be restored to such possession on the same terms as those 
applicable to the possession of the land on the 1st December, 1953 nsa an i 

The defendant was in possession of the lands on 1st December, 1953. He was 
not in possession at'the commencement of Madras Act XXV of 1955, namely, on 
` 24th September, 1955. Dispossession was due to execution of the decree which had, 
been passed ex parte on 16th September, 1954. When the Act came into force, the 
decree had been set aside and the defendant was entitled to be restored to possession. 
The argument of the learned counsel for the petitioners is that an application fo be 
restored to possession should, under section 4 of the Act, be made to the Reventie 
Divisional Officer and that the civil Court’s jurisdiction to entertain an application 
for restitution was barred: by section 6 of the Act. The point is whether that con- 
tention is correct. ‘ : 


. Sections. 4 and 6, as indeed every other section of the Act, should be so cons“ 
trued as to give effect to the purposes of the Act and so as not to result in the blurring 
of limits of jurisdiction in the sphere of administration of justice. 

In Kuppammal v.-Vellingiri Goundar}, it was held that section 4 would not apply 
to a tenant who was in possession on 1st December, 1953 and was not in possession 
on 24th September, 1955, by reason of his-having voluntarily surréndered possession. 
Such a tenant would-be within the language of the section because he was in posses- 
sion on Ist December, 1953 and was not in possession on 24th September, 1955. 
But the Court held that section 4 would not apply to him because he had not been 
evicted but voluntarily surrendered possession. ` 


In the case before us, the tenant, was evicted but he was evicted in the course 
of a suit in execution of a decree which was subsequently set aside. In such a case, 
the tenant has a right to file an application for restitution in ‘the pending suit. It 
would be a violation of the normal processes of law to hold that an application in a 
suit which is pending in a civil Court and which cannot be transferred to a Revenue 
Court should be made to a Revenue Court. On the date on which the application 
for restitution was made by the appellant, namely, 15th February, 1956, section 6-A 
had not been made part of Madras Act XXV, of 1955. The suit could not, there- 
fore, on that date,. be transferred to the Revenue Divisional Officer and was 
validly pending ‘in ‘the Court of the District Munsif. An application for 
restitution would ordinarily have to made to the District Munsif in that pending 
suit. To hold that such an interlocutory application in a suit which was pending 
in the District Munsif’s Court should, under section 4 read with section 6, be made 
in the Court of the Revenue Divisional Officer would result in such conflicts of juris- 
diction as could not possibly have been intended by the Legislature. I hold that-it 
was not the intention of the Legislature, in enacting sections 6 and 4 of Madras Act 
XXY of 1955, that any application in a suit pending in the District Munsif’s Court 
should be made to a Revenue Divisional Officer. I find that the application for 
restitution was properly-made ‘to the District Munsif on 15th February, 1956. The 
District Munsif had on that date jurisdiction to entertain the application and to dis- 
pose of it on its merits. f ' 


. While the application for restitution was pending, section 6-A was, by the enact- 
ment of Act XIV of 1956, made part of Madras Act XXV of 1955 on 24th August, 
1956. The District Munsif became thereby bound to transfer the suit to the Court 
. of the Revenue Divisional Officer. Section 6-A does not by itself cause an 
automatic transfer of suits dealt with in that section without an order of transfer 
being passed by the District Munsif. For comparison, we may refer to section 
8 (1) of Madras Act X of 1955, which, with reference to an analogous matter, enacts : 
“ All suits pending in the High Court on the date of the commencement of this Act and which 
would be within the cognizance of the Madras City Civil Court shall stand transferred to the Madras 
City Civil Court”. 
Under that section, it will be seen, suits stand transferred by the operation or 
the Act without the need for the intervention of an order of transfer by any: Court, 
ON -| 


Be / : 1. (1956) 70 L.W. 11. 


A). NANJA RAJA v. LALITHA AMMAL. 415 


Reference may be made also to section 6o (6) of Central Act XXXVII of 1956. 
Under section 6-A of Madras Act XXV of 1955, on the other hand, an order of 
transfer has to be passed by the civil Court on whose file the suit is pending before ` 
.the Revenue Divisional Officer could acquire jurisdiction to deal with the matter. 
Until the order of transfer is made, the civil Court in which the suit is pending, would 
have jurisdiction to pass all orders required to be passed in the pending suit. . The . 
District Munsif on whose file the application for restitution was pending did not 
lose jurisdiction to pass an order for restitution by reason merely of the enactment 
of Madras Act XIV of 1956. 


. The suit which the District Munsif had to transfer to the Revenue Divisional 
‘Officer under section 6-A was a suit for eviction. There would be no point in trans- 
ferring a suit for eviction if the plaintiff was himself in possession of the property on- 
the date on which the Revenue Divisional Officer would acquire jurisdiction to deal 
with the subject-matter. The District Munsif was therefore right in passing an 
order of restitution before transferring the suit and in thereafter transferring the 
suit to the Revenue Divisional Officer. The order passed by the District Munsif 
on 3rd November, 1956, is correct and the order passed in appeal is also right. 


C.M.S.A. No. 80 of 1958 is dismissed. The parties will bear their own costs 
un the appeal. 7 
. The C.R.P. is from the order passed by the Reyenue Divisional Officer dis- 
missing the petition for eviction on the ground that the petitioners were themselves 
in possession on the date on which they applied for possession. As a result of the 
order passed in C.M.S.A. No. 80 of. 1958, the-respondent in that appeal will obtain 
possession. He would therefore be a cultivating tenant against whom an application 
for eviction might be made. That application would have to be dealt with on 
the merits by the Divisional Officer. ‘The order passed by the Divisional Officer in 
'T.P. No. 58 of 1957 is set aside. He will restore the petition to-its original number 
and dispose of it afresh in accordance with law. The parties will bear their own 
costs. 


ORM. | . ———— Appeal dismissed : Petition remanded. 


_ - IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice RAJAGOPALAN AND Mr. Justice RAJAGOPALA 
AYYANGAR. ; 
B. V. Nanja Raja and another : .. Petitioners* 
; U. $ 


Lalitha Ammal and another .. Respondents. 
Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section. 51—Order in appeal 
under—If could be reviewed—Appellate Tribunal (High Court)—If persona designata—Civil Procedure Code 
(V of 1908), Order 47—Scope. Z 
Obiter.—A right of review, like right of appeal, is wholly statutory and in the absences of specific 
provisions in the Madras Estates (Abolition and Conversion into Ryotwari) Act, 1948, or the Rules 
made thereunder, the Special Tribunal (High Court) constituted under section 51 of the Act could 
not have the power of reviewing its order. ‘The Judges of the High Court in hearing an appeal under 
the section would be functioning as persona designata. ' $ 
Application under section 114 of the Civil Procedure Code for review of the 
Judgment of the High Court, dated grd May, 1957, in S.T.A. No. 137 of 1954, pre- 
ferred against the order of the Estates Abolition ‘Tribunal, Vellore, in O.P. No. 49 
of 1953. : : 
i ES 
R. Gopalaswami Ayyangar and N. C. Srinivasan, for Petitioners. 


D. R. Krishna Rao and K. Subramaniam, for Respondents. 








*S.T. Petition No. 62 of 1958. rst October, 1959 
i (gth Asvina, 1881—Saka). 
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The Court made the following 


Orverr:—This is a petition for review of the judgment we rendered in S.T.A. 
No. 137 of 1954. In view of the points urged in this application for review, it is 
necessary briefly to set out the point which arose for decision in §.T.A. No. 137 of 
1954 and the details of our judgment in that appeal. = 


Berikai was an impartible estate which was notified and taken over by Govern- 
ment under the Madras Estates Abolition Act (Act XXVI of 1948). The present 
petitioners are the legal representatives of one. Veerabadra Rao, who obtained a 
decree for arrears of maintenance against the then Berikai Zamindar. The decree 
was passed in O.S. No. 59 of 1945 on the file of the Sub-Court, Salem, on 18th 
September, 1945, and thereafter the judgment-debtor died. He was succeeded 

*in the estate by his son who also died before these proceedings began, leaving a minor 
son, Basava Raja. After the Berikai Zamin was notified and taken over, the Govern- 
ment deposited interim compensation, and the present petitioners, who were the 
legal representatives of the decree-holder in O.S. No. 59 of 1945 who also died mean- 
while, filed a petition under section 42 of the Abolition Act for the payment to them 
of the amount payable under the decree. This was O.P. No. 512 on the file of the 
Estates Abolition Tribunal, Chittoor and was filed on 7th November, 1951. As 
respondents to this application, however, the petitioners impleaded only Lalitha 
Ammani, the widow of the previous proprietor, who had only a maintenance claim 
against the Estate. When notice went to her, she raised an objection that her minor 
son was the proprietor, and that the claim if at all had to be made against him. 
Thereafter, the petitioners filed I.A. No. 84 of 1954 before the Abolition Tribunal, 
Vellore, to which these proceedings were transferred from the Abolition Tribunal, 
Chittoor, and on being impleaded, the minor second respondent raised an objec- 
tion, that the claim as against him and as made in the application was barred 
by limitation. The Tribunal, on the pleadings before it, raised an issue in relation 
to the plea of limitation and this was issue No. 4. The Tribunal held that the appli- 
cation was within time as against the minor second respondent thereto and directed 
payment to the present petitioners as creditors. It was the correctness of this 
decision of the Tribunal that was challenged before us in S.T.A. No. 137 of 1954. 


The Tribunal had themselves held that on the decisions of this Court, to which it 
is unnecessary to refer at this stage, Article 120 of the Limitation Act was applicable 
to the case, and that the application had to be made within six years from the date 
of the cause of action for the institution of a suit. The Tribunal further held that 
the cause of action for the suit. fora declaration would have arisen on.30th June, 
1946, when the previous judgment-debtor died and that therefore the petitioners 
could file such a suit for a declaration on or before goth June, 1952. They treated 
the O.P. No. 512 of 1952 filed on 7th November, 1951, was within time, notwith- 
standing the fact that the real legal representative, the second respondent in the 
application, had not been made a party to that petition and he was impleaded 
only after the order in I.A. No. 84 of 1954. 


The point urged before us by the learned counsel for appellant was, whether 
the Tribunal having held (1) that the Indian Limitation Act, 1908, applied to a 
petition filed under section 42; (2) that the relevant Article under the Limitation 
Act, governing the present claim, was Article 120; (3) and the starting point of time 
for the purpose of that Article would be goth June, 1946, was right in holding that 
the petition before it should be deemed to have been filed on 7th November, 1951, 
when the original O.P. was filed, or whether it should have held that the application 
should be deemed to have been filed only on F ebruary, 1954, when as a result of the 
order in I.A. No. 84 of 1954 the amendment of the original petition was allowed, and 
the minor 2nd respondent was added. 


In our decision we pointed out that the point urged before us in that precise 
form was not found in the order of the Tribunal, and we therefore examined the 
original records to satisfy ourselves as to the true state of affairs. After analysing 
he facts we pointed out. i 
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“There could be no doubt that if the petition were judged with reference to Article 22 of the- 
Limitation Act it was out of time so far as the second appellant was concerned.” 

This would necessarily have led to the allowance of the appeal. Learned counsel 
for the respondent, however, urged then before us two contentions.: The first was 
that the error in embodying the name of the minor respondent in O.P.: No. 512 of 
.19g52 was a mere clerical error. We rejected this contention on an examination 
of the record. It was the second contention that was urged then- that figured‘ 
largely during the hearing of the review petition, and it is therefore necessary to. 
refer to it a little more fully. We then stated: . : 


“The second ground urged by the learned counsel for the respondents was that under section 42 


of the Estates Abolition Act claims of creditors could be preferred to- the Tribunals without reference: | 


to the question whether they were barred by limitation or not. In other words the argument ran 
thus : The Indian Limitation Act did not in terms apply to claims preferred to an Abolition TribunaB 
in that the Abolition Act provided that if a claim to a debt were made within six months of the deposit 
of the compensation amount as required under section 42 of the Abolition Act the Tribunal was. 
entitled and indeed bound to recognise such a claim and make payment towards it. In this connection 
learned counsel relied upon section 29 (2) of the Limitation Act ®”—(which we set out)—“ and urged: 
that the period of six months referred to in section 42 of the Abolition Act was a “ period of limita~ 

. tion ” prescribed by a ‘special or local law’ different from ‘ the period prescribed therefor by the 
first schedule ’ within the meaning of section 29 (2) of the Limitation Act ”. 


_ We expressed ourselves wholly unable to accept that argument. In our judg— 
ment we observed : 


“ The only reasonable construction which we can adopt of the provisions of sections 42 to 46 is to. 


hold that if a claim were enforceable under the ordinary law on the date of the petition under section: 
42, it could be entertained by the Tribunal. Section 42, however, prescribes a further condition 
for the admissibility of these claims and that is, that the claim has to be made within six months of the 
date of the deposit ”. . 

We further held that as the claim against the minor second respondent was made 
after the period of limitation as prescribed by the Indian Limitation Act, the same 
was out of time and was theréfore barred. 


It is the correctness of this decision that is challenged in this petition for review. 
Our decision was rendered on grd May, 1957, and the application for review (S.T. 
P. No. 62 of 1958) was filed on 28th September, 1957. In S.T.P. No. 62 of 1958, 
as originally filed, the ground for review was that the present petitioners had filed. 
a petition (S.T.P. No. 17 of 1957) for execusing under section 5 of the Indian Limi- 
tation Act, the delay in filing O.P. No. 49 of 1953 before the Tribunal, and that by 
oversight we dismissed S.T.P. No. 17 of 1957 stating that no orders were necessary, 
while delivering Judgment in S.T.A. No. 137 of 1954. The petitioner submitted 
in paragraph 14 of the petition for review that ‘‘ the said S.T.P. No. 17 of 1957 was. 
thus disposed of by mistake or error apparent on the face of the record.” ‘The pro- 
ceeding, of which review was sought, was therefore, really not so much S.T.A. No.! 
137 of 1954 but rather the order dismissing S.T.P. No. 17 of 1957, which had been 
filed in this Court to excuse the delay in filing O.P. No. 512 of 1952 (later numbered 
as O.P. No. 49 of 1953 after the proceedings were transferred to the Estates Aboli- 
tion Tribunal, Vellore). Notice was issued to the respondent on this petition, but 
at the stage of the hearing, the contention of the learned counsel for the petitioner 
related not to the supposed error in the order dismissing S.T.P. No. 17 of 1957, but 
rather to the correctness of our decision in S.T.A. No. 137 of 1954. In view of this, 
we directed the petitioner to file a formal application to raise additional grounds in 
the petition for review, 8.T.P. No. 62 of 1958, and in compliance with our direction,, 
S.T.P. No. 74 of 1959 was filed. The point raised in this petition for leave to raise 
additional grounds was that section 22 of the Indian Limitation Act did not apply 
to proceedings under Madras Act XXVI of 1948, for the reason that section 22 on. 
its language applied only to suits and not to. applications and was besides not 

‘ one of the sections made applicable to proceedings under the Abolition Act by Rules 


made under section 67 (2) (e) of the Act. As indicated earlier, at the hearing of . 


the review petition, the only points argued by the learned counsel for the petitioner 
were those set out in 8.T.P. No. 74 of 1959. 

Before, however, dealing with the merits of this contention, it is necessary to 
refer to a preliminary objection raised by the learned counsel for the respondent, 
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` that no review lay against an order passed by the Court hearing an appeal under 
section 51 of the Abolition Act. From the orders of the Abolition Tribunals, deter- 
mining inter alia claims: of creditors such as the petitioner in this review petition, an 
‘appeal is provided to “ a Special Tribunal ” to. be constituted by two Judges of the 
‘High Court, nominated from time to time by the Chief Justice in this behalf. The 
Special Tribunal thus constituted by the Judges nominated by the Chief. Justice 
was vested with jurisdiction as personae designatae under the terms of section 51. It is 
therefore necessary to set out the relevant portion of section 51 to appreciate this 
contention. ‘Section 51 ran, to quote only the relevant words :— 

“51.-(1) Any person.deeming himself aggrieved by any decision of the Tribunal under section 43 
to 50 may, within three months from the date of such decision or such further time as a Judge of the 
High Court nominated for the purpose by the Chief Justice may in his. discretion allow, appeal to a 


‘Special Tribunal consisting of two Judges’of the High Court nominated from timè to time by the- Chief 
Justice in that behalf. 


* * * * *. + 

(2) The members of the Special Tribunal shall hear the case as personae designatae; and on all 
points, whether of law or of fact, on which they are agreed in their opinion, their decision shall be 
final. Where on any such point or points, the members are divided in their opinion, they shall state 
the point or points on which they are so divided, and such point or points, together with their opinions 
thereon, shall then be laid before one or more Judges nominated for the ‘purpose by the Chief Justice, 
and such Judge or Judges shall hear the case as persona designata or as a persone designate in so far as it 
relates to such point or points, and on each such point, the decision of the majority of the Judges who 
-have heard the case, including those who first heard it shall be final ” ' 


Section 67 of the Act enables the State Government to make Rules providing 
énter alia for— : p 

A a) the procedure to be followed by the Tribunals, Special ‘Tribunal, authorities and officers 
appointed, or having jurisdiction, under.this Act ;” and = A 
“ (e) the application of the provisions of the Code of Civil Procedure, 1908, to applications, 
-appeals and proceedings under this Act > 

In exercise of the rule making powers thus conferred by the State Government, 
the following rules had been passed on 17th January, 1950, which were in force on 
the date relevant to this petition : à i f 

“1. Every Tribunal, constituted under section 8 (1) and every Special Tribunal constituted 


under section 51 (1) of the Act shall have all the powers exercisable by a Civil Court in the trial of 
suits and in appeals. ' : 3 
. 2. The proceedings of a Tribunal shall be summary and shall be governed as far as practicable 
sby the provisions of the Code of Civil Procedure, 1908, particularly in regard to— 
` (a) the issue and servicé of summons : - 

H the examination of parties and witnesses ; - 

c) the production of documents ; N 


'_ ` the payment of compensation or any other money to one person on beha lf of another under 
-disability.and in particular to a guardian on behalf of a minor ; and 
(d) the passing of orders”, ’ 3 i ` 
. Based on these the argument of the learned counsel for the rèspondent was that 
we were constituted a Special Tribunal under section 51 (1) by reason of our having 
been nominated by the Chief Justice, and were acting not as Judges of the High Court, 
to whom the provisions of Order 47 of the Code of Civil Proceduré apply, but were 
functioning as personae designatae and that our powers and jurisdiction were, restricted 
to those expressly conferred upon us by the Act read with the Rules. 


There is no doubt that the power to review, just like a right of appeal, is wholly 
statutory, and unless there was a specific statutory provision conferring on us the 
Jurisdiction to review, we would have no power to interfere with the judgments ren- 
dered by us in S.T.A. No. 137 to 1954 to which was imparted a finality by reason of 
the express statutory provision. contained in the concluding portion of section 
51 (2). Learned counsel urged that the Rules which conferred on the Special 
Tribunal the powers of a Civil Court enabled as to exercise the powers conferred 
on Courts under Order 41 of the Code but not a power of review which is a 
separate and independent head of power and jurisdiction. There are weighty 
arguments and we'must, say that they|have not been met by the learned counsel for 
the petitioner. In view, however, of the conclusion that we have reached on the 
merits of the petition, we did not desire to rest our decision adverse to the petitioner 
on this preliminary objection to our jurisdiction. 
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We shall now proceed to consider the additional grounds raised in S.F.P. No: 

‘62 of 1958. Mr. Gopalaswami Iyengar who appeared for the review petitioner 
«rested his submission on’ a very narrow ground. -We have already adverted to the 
terms to of section 67 (2) of the Act, under which the State Government is vested 
‘with power to make Rules providing for the application of the provisions of the Code 
-of Civil Procedure and the Limitation Act to applications, appeals and proceedings 
under the Act: In exercise of this rule making power, the following rule had been 
-made and_published in the Fort St. George, Gazette dated 17th October, 1950':— 
“ The provisions of sections 4, 5, 12 (1) and (2), 17 (1) (2) and 18 of the Indian Limitation Act, 


1908 (Central Act IX of 1908), shall apply to all proceedings under the Madras Estates (Abolition 
and. Conversion into Ryotwari) Act, 1948 (Madras Act XXVI of 1948), or under the Rules there- 


under, before the Tribunals, Special Tribunals, authorities and officers having jurisdiction under the 
atter Act : i 


Provided that section 5 of the Indian Limitation Act, 1908 (Central Act IX of 1908), shall not 
apply to the proceedings under sections 10 (3) and 51 (1) of the Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act, 1948 (Madras Act XXVI, of 1948).” f A eo 

The contention of Mr. Gopalaswami: Iyengar was that section 22 of the Indian 
Limitation Act was not one of the sections enumerated in this rule, and that there- 
fore, our judgment in S.T.A. No. 137 of 1954, based on the applicability of section 
22 to determine the period of limitation within which the claim of the petitioner 
could have been filed, was erroneous. We find ourselves wholly unable to accept 
this argument, which proceeds upon a misapprehension of the scope of this rule. 
Mr, Gopalaswami Iyengar did not challenge the correctness of the basis of our-judg- 
Ment, that Article 120 of the Limitation Act applied to determine the period of limi- 
tation within which the petitioner’s claim’ could be made. If Article 120 of the First 
‘Schedule of the Limitation Act applied, it is clear that sections 3 to 25 of ‘thé 
Limitation Act automatically applied. In this connection, the relevant provision 
‘of the Limitation Act that has to be considered is section 29, which enacts:— ` 


29. (2) Where any special or local law prescribes-for any suit, appeal or application a period 

‘of limitation different from the period prescribed therefor by the First Schedule, the provisions of 

-section 3 shall apply, as if such period were prescribed therefor in that schedule, and for the purpose 

‘of determining in any period of limitation prescribed for any suit, appeal or application by any special 
or local law— i 

(a) the provisions contained in section 4, sections 9 to 18, and section 22 shall apply only in 

:So far as, and to the extent to which, they are not expressly excluded by such special or local law ; and 


(b) the remaining provisions of this Act shall not apply.” 


It is only where a special or local law enacts a period of limitation, which varies 
‘from or is in substitution of ány period prescribed by Schedule I of the Limitation ° 
Act, that the question of the applicability of sections 4: to 25 dealing with the 
,computation of limitation and the extension of limitation in particular cases owing 
to disability, etc., could arise. It is to such cases that section 29 of the Limitation 
-Act applies, and by reason of that provision, where a period of limitation alone is 
specified’ in a special or local law without a further provision being made for the 
computation of limitation or for the exclusion of periods, when for example, a Court 
„is closed, or a person is under a disability, section 29 (2) applies and certain provisions 
-of the Limitation Act apply as ancillary to the computation of limitation prescribed 
by the special or local law. In the present case, the contention that was urged upon us 
at the hearing of S.T.A. No. 137 of 1954 was that the period of six months set out in 
:section 42 of the Abolition Act itself constituted a period of limitation. If that con- 
tention had prevailed, the argument now put forward based upon the Rules framed 
under section 67 (2) (e) would have relevance and force, but we rejected that argument 
for the reason that on the scheme of sections 42 to 46 of the Abolition Act, it could 
not have been the intention to permit the payment out in respect of claims ‘which 
„are long ago barred under the Indian Limitation Act. For instance, section 42 uses 
the word ‘‘ Creditor ”? which would mean a person to whom a debt is due and a debt 
‘cannot be said to be due when it is barred by limitation. (Cf. Hunsraj Gupta v. Official 
-Liquidators of Dehra Dun. Similarly, in section 43, a Tribunal is directed to enquire 
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into the validity of claims. Normally speaking, unless a strained and unnatural con- 
struction was put upon these words, it would include an investigation into the 
exigibility and enforceability of that claim at the date of the application. More 
than all, section 45 (3) enjoins on the Tribunal the duty of directing pay- 
ments to those who were lawfully entitled to have their claims paid. In view 
of these provisions, we could not entertain any doubt that a debt barred by the Law 
of Limitation by the application of the First Schedule of the Limitation Act could not 
be the subject-matter of a claim by a creditor under section 42. As we have already. 
stated Mr. Gopalaswami Iyengar did not in this petition seek to challenge this basic 
principle which underlay our judgment adverse to the petitioner in S.T.A. No. 137 
of 1954. If Article 120 of the First Schedule applied to determine whether the 


_ claim was in time, it followed that sections 3 to 25 of the Act also applied. (Cf. 
Ram Dutt v. Sassoon},) 


The question next that arises is the scope of the rule. promulgated on 17th 
October, 1950, which we have extracted earlier. Under section 67 (2) (e), the’ State 
Government was enabled to make Rules providing for “ the application of the Indian 
Limitation Act to applications, appeals and proceedings under this Act; and the rule 
must accordingly be read as applicable to such proceedings. It would’ therefore 
have relation only to the periods of time set out in the various provisions of the Act 
or the Rules under which applications, appeals or other proceedings have to be filed 
before the Tribunal. In other words, it would apply for instance to the six months” 
period within which after the making of a deposit, the applications under section 42 
have been filed and to appeals under sections 1 5 (2) and 51(1) of the Act and similar 
proceedings. Where the basic time is prescribed by the Abolition Act, the Rules 
set out the method of computation of such time and the periods or days which might 
be excluded in making such computation. The rule cannot have any application 
to determine the computation of the period of limitation prescribed by the First 
Schedule of the Limitation Act, which we have held, determines the period of time 
within which the petitioner’s claim could have been made. The rule relied on is. 
therefore wholly inapplicable to determine whether the claim of the petitioner which 


was brought up before the Tribunal was within time or not under the Indian. 
Limitation Act. 


The petition fails and is dismissed with costs. a 

RM. - ' -———— Detition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice RAMACHANDRA IYER. 


S. Kandaswami Petitioner* 


v. ; 
S. B. Adityan ; o. Respondent. 


Representation of the People Act (XLIII of 1951), sections 83 and go—Scope and object of—Particulars 
of correspondence required under—Nature and extent of—Power of Tribunal. a ee 


Section 83 of the Representation of the People Act, 1951, makes a distinction between material 
facts and particulars in an Election Petition. Where the material ‘facts allged constitute a corrupt 
practice certain amount of details are required to ensure clearness, the object being to prevent surprise 
at rhe trial. The function of the particulars is therefore to point out or indicate the nature of the 
nore expected of the respondent and it cannot mean disclosure of the evidence which the petitioner 

as to let in. ` : : 


As particulars of a corrupt practice serve a double purpose of enabling the respondent and the 
Court to concentrate on the real point in controversy, a power to call for such particulars is necessary 
and incidental to a fair trial and an Election Tribunal under the Act has such a power. The amend- 
ment of section 83 (3) in 1956 does not make any difference as the omission of the original sub-section 
was only of a surplusage and section go (1) of the Act which attracts the provisions of the Civil Prc- 
cedure Code to the trial of an Election Petition is comprehensive enough to include suck a power. 
Both on principle and on authority the Tribunal has power to order better particulars to be furnished 





1. (1929) L.R. 56 LA. 128 (P.C.). 
*C.R.P. No. 1338 of 1958. ‘ roth October, 1958. 
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and only in default of furnishing such particulars the Tribunal has jurisdiqiion to strike off the plead- 
ings. The Tribunal cannot direct. the pleadings to be struck off without a prior order directing the 
furnishing of particulars. What amounts to sufficient particulars or the nature and quantum of 
particulars to be ordered in each case will vary according to the facts and circumstances of each case. 
In cases where general corrupt practice of bribery-is alleged the particulars cannot be precise as to the 
date or time or names of all persons bribed as such details cannot be known to a petitioner. A general 
statement of the character and extent of the corruption alleged would suffice and it is always open 
in such cases to the respondent to apply for directions regarding further particulars. . 


Petition under section 115 of Act V of 1908 and Article 227 of the Constitution 
of India praying the High Court to revise the order of Election Tribunal (District 


Judge), Tirunelveli, dated goth August, 1958 and made in I.A. No. 4 of 1958 in 
E.P. No. 98 of 1957. 


The Advocate-General (v. K. Tiruvenkatachari), T. M. Martin and R. Guruviah, ` 
for Petitioner. 


K. K. Venugopal, for Respondent. : 
The Court delivered the following 


JupGment.—This is a, petition filed under Article 227 of the Constitution to 
revise the order of the Election Tribunal, Tirunelveli, in I.A. No. 4 of 1958 in 
Election Petition No. 98 of 1957. That order directed a striking out of paragraphs 


IV-A to IV-E of the election petition, except in regard to two instances of the several 
corrupt practices alleged. ș : 


Election Petition No. 98 of 1957 was filed under the Representation of the People 
Act of 1951 (which will be hereafter referred to as the Act) for a declaration that 
the election of the respondent, S.B. Adityan to the Madras State Assembly from the 
Satankulam constituency in Tirunelveli district was void. The election to that 
constituency was held on 4th March, 1957 and 6th Magch, 1957. The petitioner 
‘and the respondent were two amongst the four candidates, who contested the election.. 
The respondent was declared elected by a majority of about 1 1,207 votes over his 
nearest rival the petitioner. On 15th April, 1957; the petitioner filed the election 
petition referred to above. His case was that the election was liable to be set aside 
as it was procured by several corrupt practices. The main heads of charge ` 
against respondent were that there was bribery of rival and intending candidates 
and of the voters on a large scale, that there was hiring of vehicles for the use of the 
voters, that ‘the assistance of the police force was procured in furtherance of the 
prospects of the election, that there was a publication of false statement against 
petitioner and that the account of election expenses submitted by the returned 
candidate was not correct. 


A written statement was filed by the respondent on 12th 
the several averments contained in the petition. There was a complaint in the 
written statement that full particulars of the alleged corrupt practices were not set 
out in the petition. The respondent also claimed ‘that sub-paragraphs’ 6 (b), 6 (e) 
and 7 of paragraph IV-A should be struck out as lacking in particulars. 


Issues were settled on 29th July, 1957. Issue No. 9 ran as follows :— 
- “ Are sub-paragraphs 1 to 7 of paragraph IV-A, paragraphs IV-B, IV-C z, IV-D and IV-E bad 
for want of full and necessary particulars.” 


There was no issue, however, as to whether the petition was liable to be 
dismissed in limine for lack of particulars nor did the respondent insist on issue No. 9 
being tried as a preliminary issue. . ; 


On 5th August, 1957, the respondent filed I.A. 1 of 1957 for a direction to 
dismiss the election petition under section go (3) of the Act on the ground of failure 
to implead Muthu and Meganathan, who were candidates, against whom the 
petitioner in the Election Petition had alleged commission of corrupt practices by 
way of payment of bribes by the respondent to induce them to withdraw from the 
contest. After contest the Election Tribunal dismissed that application. Pro- 
ceedings under Article 226 of the Constitution were thereafter initiated to quash 
that order but that met with no success. The judgment of this Court in the appli- 


July, 1957, denying 
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cation for writ has been reported in Adityan v. Kandaswami1, The matter was there— 
after taken by way of appeal to the Supreme Court, which by its judgment dated 
20th May, 1958, affirmed the judgment of this Court. The judgment of the Supreme 
Court is reported in Adityan v. Kandaswami*. wes Sa : 


The election petition was thereafter taken up by the Tribunal on 25th July> 


1958. It was then adjourned to 11th August, 1958, for evidence. The petitionne 
is stated to have taken steps for that hearing date, by summoning witnesses and 


documents. In the meanwhile the, respondent took out an application, I.A. No. 4 of » 


1958 to strike out substantially the entirety of the petition, on the ground that it was 
devoid-of full particulars. That application was posted along with the election’ 
petition and was heard on the 11th and the 12th August. On-behalf of the petitioner 
* it appears to ‘have been contended that the petition contained all the necessary parti- 
culars which the petitioner could possibly give, but that if the Tribunal considered. 
the particulars given as insufficient or defective, he should be given an opportunity 
to rectify the defect. The Election Commissioner held that the averments in -the 
petition were vague, and declining to grant any opportunity to the petitioner to 
furnish better particulars directed a striking out of various paragraphs in the petition.. 
The result of that order is that there is very little left in the petition for ‘enquiry: 
The petitioner seeks to revise that order by the present petition under Article 227 
of the Constitution. ; . i a gts 


Before considering the merits of the revision petition, it is necessary to set out 
the various charges in the petition which according to the Election Commissioner 
are vague, justifying the drastic order of being struck out.- Paragraph IV of the 
petition avers. that the election of the respondent was void for the reasons stated 
thereafter, i.e., in paragraphs IV-A to IV-E. ‘Paragraph IV-A comprises of 7 sub- 
paragraphs. The first. four of them comprise specific items of charges under 
section 12§ (1) (a) of the Representation of the People Act. Sub-paragraph1 of 
paragraph IV-A runs as follows: he ee 

“ The first respondent and his election agent Sri S. B. Adityan ‘ bribed’ the fourth respondent. 
to retire from the contest at the election, and in pursuance thereof the fourth respondent retired from 
the contest on goth.February, 1957, The petitioner learns that the first respondent and his election 
agent promised .to pay a substantial sum as gratification to the fourth respondent with the object 
of inducing him to retirè from the’ contest and that a part of that sum was in fact paid within a. 
few days before or after 20th February, 1957, by the first respondent and his election-agent”. ` 

The next charge which is typical of the two succeeding ones runs: 

“Sri M.R. Meganathan was candidate for Sattankulam and Tiruchendur Assembly Consti- 
tuencies at the election. The first respondent and his election agent paid a gift of Rs. 10,000 to induce 


him to withdraw from being a candidate at the election from Sattankulam’ Constituency and in 
pursuance thereof , Sri M. R. Meganathan . withdraw his candidature at the election from Sattan- 


kulam Constituency.” e i ; 

The Election Commissioner held that the first of the above charges is defective 
in, that the amount of the bribe and the place where is was given were not specified . 
The defect pointed out in regard to the 2nd and the two charges that followed was 
that the dates and places of payment of the bribes were not given. 


. The ‘next set of charges are those under section 123 (1) (b) of the Act.. ' Para- 
graph IV-A (5) contains 5 instances of which the last two relate to treating. “It 
says: - ; . i 

“c At the instance and with the consent of the first respondent and his eléction agent Sri S. T: - 


‘adityan gratification in cash were paid, in every village throughout the constituency to the electors 
with the object of directly inducing them to vote at the election for the first respondent. For instance, 
S (a) Srimathi Selvamani Desikar, wife of Desikar of Mudaloor, a relieving polling agent of the 
returned candidate at Mudaloor was found in the act of bribing the voters with the money provided 
by the first respondent, near the polling booth at Mudaloor, on 4th March, 1957. This was brought 
‘to the notice of the Presiding Officer of the Polling Station by Sri Peter Nadar and Sri Poornaraj, 
both of Mudaloor ”. da POE 
a rnr : 3 : 
' i. (i968) 1 M.L.J. 61: LL.R. 1958 Mad. . (S.C.) 187 : 1958 M,L.J. Crl 844 : 2 M.L.J- 
Do. (t958, Js (S.C.) 187 : ALR. 195% S.C, 857. A 
2. (1958) S.C.J. 1072 : (1958) 2 AnWR A LI iaa 


ig ~ 


g- KANDASWAMI v. ADITYAN (Ramachandra Iyer, F.). 423: 


The two instances that followed were similar in nature and relate to thè pay-- 
ment of gratification in the shape of money to voters at Peria Kandan Vadali and. 
Samithope. The two further instances relate to bribery by Heating, one of them. 
being : ; j i 

* At Periya Thalai, Sri Francis Fernando,,agent of the returned candidate was actively inducing: 
the voters to vote for the returned candidate by giving the voters chits on 4th March, 1957, which 


enabled the voters to get entertainments in the shape of food at the hotels of Periya Thalai. The cost 
of the entertainments was met by the returned candidate.” 


A similar one followed with respect to the Sattankulam village. The names. 
of the hotels where voters were fed at the cost of the candidate, and dates were given.. 
In regard. to all these instances of bribery and.treating, the Election Commissioner- 
was of the view that inasmuch as the names of the voters bribed and the amount. 
of bribe were not specified, they should be held to be vague. > 


Para IV-A (6) stated: ' : 


“ According to the specific arrangement made by the returned candidate and his election agent: 
Sri S. T. Adityan his agents paid money throughout the constituency to such of the voters, in every 
village, who were willing to go to the booths, secure their ballot papers but actually refrain from voting. 
and smuggle the ballot papers to the man in the confidence of the returned candidate ballot papers. 
so smuggled out of the polling booth by the voters -who refrained from voting were then smuggied 
back into the booth by voters*employed by the returned candidate.” 


Three instances were given in the village of Sundankottai and Vijayaramapuram.. 
In regard to one of them viz., paragraph. -IV-A (6) (a) the Election Commissioner 
held the charge to be sufficiently: specific. But he held the other two as vague.. 
Sub-paragraph 6 (b) which can be stated to be similar to the next one, ‘runs : 


** At about.the same time and place on the same day the same agents of the returned candidate- 
paid Rs. 2 each to several voters to secure the ballot papers and refrain from voting and an addi-- 
tional amount of Rs. 3 each for delivery of the ballot papers smuggled out of the booth to them”. 


The criticisin: in regard 7 to these were that the names of the persons bribed were- 
not given. 


Paragraph IV-A (7) states : 


“ The returned candidate and his election agent arranged through their agents for the payment 
of money in every village in the Constituency to induce voters to vote for the first respondent and i in- 
pursuance thereof money was paid to several voters in every village ”. 


This is no doubt vague and it was so held. 


Paragraph IV-B charged the respondent with a corrupt practice coming within. 
section 123 (5) of the Act. If specified the motor vehicles, which were alleged to have- 
been hired for the carriage of voters, with reference to their registration numbers, . 
and also particularised two villages amongst others where they were used, This was. 
held to be insufficient in that the names of the voters who were conveyed by the- 
vehicles were not given. 


-Paragraph IV-C relates to a charge within section 123 4) of the Act, publication . 
of false statement by or on behalf of respondents by agents of the petitioner. Two» 
instances were set out yiz., notices in Tamil printed at Kumaran Press and Nehru 
Press, Colombo. - The complaint against those averments is'not that any particular - 
notice was missing but that the notices themselves were not produced. 


Paragraph IV-D related to a charge under section 123 (7) and it says’ 


“The first respondent had also procured or obtained the assistance of ‘members of the Police- 
force for the furtherance of the prospects of his election. ` For instance—in Magnahapuram on 4th 
March, 1957, a Police constable was found in the act of asking the Voters to vote for the first respondent 
and a report thereof has been made to the concerned authorities.” 

This was held vague as the names of the Police constable and the voter tampered . 
with were not given. | 3 


Paragraph IV-E relates toa corrupt practice under section 123 (6) ‘of the- Act. se 
It referred to the non-compliance- with -the- provisions of the Act, in that proper- 
accounts were not submitted for the election expenses.; That too: was-chatacterised. 


S 
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-as vague. The averments in that paragraph depended upon the petitioner making 
-out his case in the other paragraphs. If moneys were expended in the manner 
-alleged by the petitioner in the earlier paragraphs, the accounts would undoubtedly 
be inccurate. The result of these findings was that except in regard to two instances, 
all the other charges were found to be vague. The Election Commissioner held that 
‘he had no power to direct better particulars, the only power of the Tribunal 
-according to him being to strike out the defective charges; and he did so. 


It is, therefore, necessary to consider the object for which particulars are re- 
‘quired in election petition and the power of the Tribunal when it finds the 
particulars given are defective or insufficient. 


Section 83 (1) of the Act says: 


“ An election petition (a) shall contain a concise statement of the material facts on which the 
mpetitioner relies; (b) shall set forth full particulars of any corrupt practice that the petitioner alleges, 
including as full a statement as possible of the names of the parties alleged to have committed such 
«corrupt practice and the date and place of the commission of each such practice and (c) shall be signed. 
by the petitioner and verified in the manner laid down in the Code of Civil Procedure, 1908, for the 
‘verification of pleadings ”. 


The section makes a distinction between material facts and particulars, . 
Material facts are those, which will go to make out the petitioner’s case from the 
‘charge against the respondent. If the material facts constitute a corrupt practice 
‘certain amount of detail, would be necessary to ensure clearness. The object of 
insisting on such details or particulars is to prevent surprise at the trial as otherwise 
the respondent could not know for certain what is the real point in dispute. The 
function of the particulars is therefore to point out or indicate the nature of the 
«defence expected of the respondent. It cannot however mean a disclosure of the 
evidence which the petitioner has to let in: 


Rogers on Election, dealing with this subject in Vol. 2, page 19I, states; 


“ A respondent is further entitled to full particulars of the charges specifically made in the etition 
cor in the above mentioned particulars. The particulars ordered in each ae will vary NE 
«to the circumstances,” 


In 14 Halsbury’s Laws of England (Simonds Edition), at page 276, it is stated: 


“ Such particulars as may be necessary to prevent surprise and unnecessary expen 
:a fair and effectual trial may be ordered by the Court or aJ udge in the Ame Waya as in iy 
ceedings in the Queen’s Bench Division, and upon such terms as to costs and otherwise as may be 
ordered. Where the allegations in the petition itself are quite general it is the practice to order 
‘immediately particulars of the nature of the alleged offences. Further particulars will be ordered of the 
“circumstances of each charge, the order usually directing the petitioner to furnish particulars of the 
names of the different persons, in regard to whom the offences are alleged to have been committed 
itogether with their addresses and numbers on the register, or, failing that their occupation. Similarly 
particulars are ordered of persons, by whom the offences are alleged to have been committed as also 
of the time and place of the commission of each offence and of its precise character, and, in the case 
“of charges of bribery or treating, of its degree, will be ordered.” ? 3 


In my view particulars should serve a double purpose. 
:it should be for the benefit of the respondent to enable him to 
he has got to meet. It would also be necessary for the purpose of enabling the Court 
«to exclude irrelevant matters and concentrate upon the real point in controversy 
A power to call for particulars in respect of any pleading would, therefore be 
necessary for and incident to a fair trial. In Bikaji v. Brijlal}, the existence of ch 
„a power in the Tribunal was recognised. 


Primarily perphaps 
know what exactly 


Mr. M. K. Nambiar, the learned counsel appearing on behalf of 
-contended that after th amendment of the Repr -s n of the People ee of. as 1 
by Act XX VII of 1956, the Tribunal would have no power to grant any application 
for particulars, and that unless the petitioner in an election petition himself got 
-amended the petition by furnishing the necessary particulars, the petition had to 
fail for vagueness. In this connection the learned counsel referred to the provisions 


1. (1955) 2 M.LJ. (S.C.) 154 : (1955) S.C. 658 : (1955) 2 S.C.R. 428 (S.C.). 
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of section 83 (3) in the Act of 1951 prior to its amendment in 1956 which enabled . 
the Tribunal to direct or allow particulars or better particulars. That provision 
was repealed by Act XX VII of 1956 and in its place section go (5) was enacted. Sec- 
tion go (5) states : F i ; Ay nee 

x“ The Tribunal may, upon such terms as to costs and otherwise as it may deem fit, allow the 
particulars of any corrupt practice alleged in the petition to be amended or amplified in such manner 
as may in its opinion be necessary for ensuring a fair and effective trial of the petition, but shall not 
allow any amendment of the petition which will have the effect of introducing particulars of a corrupt 
practice not previously alleged in the petition.” : ; j 
According to the learned counsel section go (5) only gives a power to allow parti- 
culars and not to direct them. In this connection he referred to the decision in 
Cubis.n v. Mayot, where a question as to the interpretation of section 118 of the 
County Courts Act, arose. That section stated that a Solicitor could recover ° 
from his client ‘ only costs incurred in any County Court allowed on taxation’. 
It was held that the. word ‘ allowed’ meant ‘ allowed on an, application °. 


The decision reported in Kamath v. Election Tribunal®, supports the contention 
of the learned counsel for the respondent. That decision. has been later affirmed by 
a Full Bench of the same Court in Babulal v. Brij Narayan’. I am, however, unable 
to accept that contention. As stated already, the power to call for particulars or 
further particulars in regard to allegations or corrupt practice is ane for the benefit 
of the respondent and sometimes a necessary incident to achieving a fair and effec- 
tive trial. On principle there can be no justification f:r the contention that 
while the petitioner could furnish particulars at any time, the respondent could 
have no corresponding right to call for them especially when particulars are 
intended only for his benefit. The remedy of the striking out the petition for 
vagueness may not always be available. f ; 


In Kamath v. Election Tribunal? it was held that the omission of the words “ order. 
such further or better particulars ” while re-enacting section 83 (3) as go (5) showed 
an intention in, the Legislature. to do away with that power of the Court. Reference 
was made to the rule of interpretation laid down in Fraser v. Minister for National 
Revenue‘, viz., that when a Legislature amends an Act by deleting something which 
was there, then in the absence of an intention to the contrary the deletion should 
be taken to be deliberate. That rule could not, however, apply as in my opinion 
what was omitted while re-enacting section 83 (2) was only a surplusage. Under 
section go (5) there is a power to allow particulars for a fair and effective trial 
those words are wide enough to cover a power to order particulars of an oppo- 
nent’s pleading. Further section.go (1) of ‘the Act states “that every election 
petition shall be tried as nearly as may be in accordance with the Code of Civi 
Procedure. Order 6, rule 5, Civil Procedure Code, states, i 

“A further and better statement of the nature of the claim or defence or further and better 


particulars of any matter in any pleading may in all cases be ordered, upon such terms as to costs 
‘and otherwise as may be just”. : f f 


If Order 6, rule 5, Civil Procedure Code, is taken to regulate the trial of election 
petitions by virtue of section go (1) there would be really no need for any special 
power under the Act to direct particulars and the deletion of the clause in section 83- 
(3) when it was re-enacted in section go (5) would have no significance. 


In Harischandra v. Triloki Singh®, it was held that the provisions of the Civil 
Procedure Code would apply to the trial of election petition. Even if section go (5) 
is construed as taking away the power of the tribunal to direct particulars, it 
could not be so read as to impliedly take away the rules of procedure made applicable’ 
by section go (1). It has now been settled that an election petition can be amended 
as under Order 6, rule 17; Civil Procedure Code.- But as pointed out in Haris- 
chandra v. Triloki Singh®, such powers of amendment are limited. An amendment 
‘may include.the introduction of a new or additional instance of a corrupt practice 
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pleaded and specified. But particulars are for amplifying or for furnishing details 
of an instance of corrupt practice alrady pleaded. It stands to reason that the 
Tribunal should be more liberal and have greater power in the matter of granting 
particulars than in allowing amendments. The Legislature „evidently intended to 
make the provision in regard to the amendment of particulars by way of abundant 
caution to avoid contentions like limitation, etc. Section go (5) provided, therefore, 
for the petitioner amending the particulars at any time. That provision cannot be 
construed as in any way limiting the provisions of section go (1) which rendered the 
provisions of the Civil Procedure Code applicable to the trial of election petitions. 
in a recent judgment of the Supreme Court in Basappa v. Ayyappa}, the distinction 
between procedure for trial and power possessed by the Tribunal has been pointed 
out. The provision of section go has been held to relate to procedure forthe trial’ 
` of election petitions. It would, therefore, follow that the application for and directing 
particulars of an opponent’s pleading would be governed by the provisions of the 
Civil Procedure and not only by reason .of the power-granted by section 83 (3) or 
section go (5) which has taken its place. : š : 
` In Bikaji v. Brijlal?, the Supreme Court recognised a power in the Tribunal to 
direct particulars of a corrupt practice: Mr. Nambiar contends that the decision 
would not apply after the repeal of section 83 (3). I am-unable to agree with that 
contention. The right ofa party to obtain particulars of an opponent’s pleading is 
an incident of fair trial and cannot be deemed to be taken away by implication. 

If Mr. Nambiar’s-contention that a Tribunal would have no power to direct an 
amendment of particulars of a corrupt practice were accepted, theré would equally be. 
no power in the Tribunal to strike out the corrupt practice alleged as no provision is. 
made in the Act for that contingency. But to justify the order of the Election Tribu- 
nal he relied on a passage in 14, Halsbury’s Laws of England, page 492, Vol. 2, of 
Rogers on Election, page 191, and the decision in Bhikaji v. Brijlal?. The authorities 
relied on recognise a power in the Tribunal to strike out in a case where there has 
been a default in complying with a previous order directing particulars. The learned 
counsel also relied on Kamath v. Election Tribunal’, The authorities relied on recog- 
nise a power in the Tribunal to strike out in a case where there has been a default 
in complying with a previous order directing particulars. The learned counsel also 
relied on Kamath v. Election Tribunal’, In that case it was held that on the terms of 
section go (5) there would be no power in an election Tribunal to direct the furnish- 
ing of particulars in respect of an opponent’s pleadings, and that there would be 
equally no power to strike out the pleading for default of furnishing particulars if 
directed. The learned Judges also held that material facts in a pleading could not 
be struck out. They, however,-held that it was open to the Tribunal when it finds. 
that the particulars given in a petition were insufficient for trial. 


The distinction between a material fact and particulars has been stated in 
Bruce v. Odhams*, material fact is stated to mean what is necessary for the purpose of .Ț 
formulating a complete cause of action, the failure to plead which would render the 
pleading to be struck out under the English Rules of Practice ; whereas the function 
of the particulars is to fill in the picture of the plaintiff’s cause of action with informa- 
tion sufficiently detailed to put the defendant on guard as to the case he has to meet 
and to enable him to prepare for trial. In the latter case the pleading could not be 
struck out as disclosing no cause of action; but if an order for particulars is made and 
not complied with, that penalty could be imposed for disobedience. Under Order 
- 14, rule 1, Civil Procedure Code, an issue arises when a material fact is affirmed by one. 
party and denied by the other. If, therefore, it is held that the material facts in an 
election petition could not be struck out, the issue would still be there notwithstand- 
ing that the particulars were defective. There being no question of issue arising as a. 
result of particulars stated, the issue being only in regard to the material fact, the 
petition could not be disposed of on the ground that no issue arises. The trial would. 

1. CG. A. No. 76 of 1958. . ; 3. ALR. 1958 M.P. 168. 
2. (1955) 2 M.L.J. Bai 154 : (1955) S.C.J. 4. (1936) 1 K.B. 697, 712.. 
68: (1955) 2 S.C.R. 428 (S.G.). i 
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have to be proceeded with even if full particulars are not furnished. This would lead 
to great inconvenience to the Tribunal and hardship to the respondent. I would, 
therefore, hold that both on authority and on principle, there is a power in the Tri- 
„bunal to order better particulars and in default of compliance with that order to 
‘strike out the pleadings and that the view of the Election Tribunal to the contrary is” 
wrong. Therefore, if the respondent felt, or the Tribunal found that the petition was 
defective for want of any particulars, the petitioner should have been directed to 
furnish the same within a specified time. There would be no jurisdiction in the 
Tribunal to strike out the pleadings when there has been no previous order directing 
the furnishing of particulars. 

Apart from that consideration, [am of opinion that in the instant case, the parti- 
culars furnished are sufficient except in one or two instances. Section 83 (1) (b) states 
that the election petition shall set forth full particulars of any corrupt practice ins 
cluding as full a statement as possible of the names of the parties alleged to have 
committed such corrupt practice and the date and, place of the commission of each 
such practice. The particulars would necessarily vary according to the nature of the 
corrupt practice alleged in the petition. When a particular corrupt practice is stated 
to have been committed, the fullness of the particulars may, to some extent, depend on 
the nature of the corrupt practice. The section itself contemplates that particulars 
regarding names, etc., should be specified only as far as possible. In particular cir- 
cumstances, it may not be possible to furnish some of those particulars enumerated 
in section 83 (1). Ifthe rule is that the names, dates and place of commission of the 
corrupt practice should be given in all cases, several of the election offence which 
would be committed in secret could never come before the Tribunal and the purity 
of the elections could not be maintained. I have already referred to a passage in 
Vol. 2 of Rogers on Elections, page 191, where it is stated that particulars to be 
ordered will vary with the circumstances. i 

The learned counsel for the respondent relies upon the decision in Bhuvanesh 
Bhusan v. Election Tribunal, in support of his contention that under section 83 of the 
Act in giving full particulars there must be at least the bare minimum of three parti- 
culars, namely, the names of the parties, who committed the corrupt practices, the 
date and place of the commission of the corrupt practices. i 

Reference was next made to the decision in Bikaji v. Brijlal?. -At page 441 the 
Supreme Court held after referring to section 83 (2) that the particulars should de- 
pend on the nature of the allegations and that the requirement of full particulars is 
one that has got to be complied with, with sufficient fullness and~clarification, so as 
to prevent the enquiry from being turned into a rambling and roving inquisition. 

In the instant case the charges made against the respondent have been already 
set out. The first portion of the charges, set out in para. IV-A, namely, items 1 to 4 
relate to bribery of a person to stand or not to stand as a candidate. The substantial . 
contention on behalf of the respondent is that the date of giving of the bribe has not 
been given. A bribe would nonetheless be a bribe whether it is paid on one day or 
another. The necessity for fixing the time is generally to find out whether it had in- 
fluenced the recipient in doing what he did. This has been pointed out in Parker’s 
Election Agent and Returning Officer, 5th edition, at page 291. It states, 

“The time at which a corrupt act is done, is not, as a matter of law, and except as regards the 
evidence necessary to prove the offence material, provided it is done at a time when it is operative on 
the election. The section is expressed in very general terms, and does not specify any limitation of 
time. It has been held that if the corrupt act be committed before the election with a view to in- 
fluence a voter at the coming election, whether it is one, two, or even six years before, it is just as 
much bribery as if it were committed on the day before, or the day of, the election. But the bribe 
must be operative at the time of the election, and if it were given long before, and the person bribed 
died before the election took place, or both the briber and the person bribed repented and the latter 
returned the bribe, it will not affect the seat, though it may subject the parties to penalties ”, 

Again at page 292— - 

“But with reference to the evidence required, time is, however, material. It is obvious that where 

a considerable time intervenes between the bribe and the election, the difficulty of proof is much 
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` increased. If the act of bribery is committed shortly before voter has voted, the act will be assumed 
to be bribery until the contrary is shown and no further proof of any corrupt intent is requisite”. 

; The charges in the present case are that the bribes were offered at or about the 
time of election. The charge being that the respondent and his election agent paid 
the bribes, the allegation if true would be a matter within the exclusive knowledge of 
the respondent. In my opinion, it would be putting too great a burden upon the 
petitioner in such cases to expect him to specify a matter which would have been done 
in secret. To expect the petitioner to give out the date of the payment of bribe is 
expecting him to do an almost impossible thing as very rarely bribes would be given 
openly. ae ot 

As regards the money paid in the various villages the charge is of a general 
ature. In the petition sufficient particulars have been given as to who distributed - 
the bribes. In 14, Halsbury’s Laws of England, at page 278, it is stated, 

“ Where a charge of general corruption is made, the particulars which are ordered are necessarily 
wider, and the names of particular persons alleged to have been bribed or treated will not be ordered. 
A petitioner will, however, be ordered to specify the character and extent of the corruption alleged.’ 
Applying that standard, I am of opinion that the allegations in para. IV-A (5); and 
(6) are sufficiently specific to satisfy the requirements of section 83 (1) (b). It is 
true that para. IV-A (7) is vague, but the remedy ofthe respondent would be to . 
apply for directions for particulars, and not for striking out the paragraph. 

In the matter of the alleged hiring of vehicles, details as to the actual Registra- 
tion numbers of the vehicles utilised and also the villages in which they were used 
have been given. Ina matter where large number of. voters are taken from those 
villages, it would be almost impossible to give their names. The principle of the 
cases in regard to general charge of bribery would, in my opinion, also apply to this , 
corrupt practice. I am of opinion that there is no justification for striking out that ° 
paragraph IV-A (8)... _ i Tiara TS as 

In paragraph IV-D it has been stated that report of the policeman’s interference 
in the election has been made to the concerned authorities. ‘Though the allegations 
in the paragraph can be characterised as vague, there is some definiteness in regard to 
it in that a report of the incident is stated to have been made to the authorities con- 
cerned. In my opinion, this is a matter for the respondent (if he feels the necessity) 

` to require the petitioner to furnish better particulars as to whom the report was made, 
or from whom the name of the constable and other matters could be found out. 


_As regards the averments in paragraph IV-C I am of opinion that the non- 
furnishing of the printed leaflet is.not a particular, since particulars are given of the 
false statement already in the petition and the printed leaflets alleged to have been 
issued are only evidence of the statements. s i e 

The contention as to para. IV-E óf the petition is that the petitioner had an oppor- 
` tunity to go through the accounts produced by the respondent. What is complained 
is that the various bribes and other expenses adverted to inthe earlier. paragraphs of 
the petition were not shown in the accounts, and that therefore the statement of 
account is wrong. ‘That could not be found out by reference to the existing accounts. 
That paragraph, therefore, -depends upon the petitioner proving'the earlier “state- 
ments. The respondent could only show that on the allegations no charge is made out. 
That however is not the case. - ae 
I am, therefore, of opinion that except in regard to paragraph IV-A (7) and 
IV-D, the petitioner has set out the particulars as best as’ he could under the cir- 
cumstances. In regard to paras. IV-A (7) and IV-D, the responsent may if he choose 
demand particulars. There is however no justification for the Tribunal to have 
struck out the various paragraphs in the election petition referred to above. Such 
an order is without jurisdiction and is liable to be revised by this Court under Article ` 
227 of the Constitution. The order is set aside and the Election Commissioner is 
directed to proceed with the enquiry into the election petition with the petition as it 
stood before the order, in accordance withlaw. The petitioner will be entitled to his 
costs from the Respondent.” © ~~ => 7 t i ae = 


R.M. i —_—_—_ on Petition allowed. ee 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—>MR. Jusrick BALAKRISHNA AYYAR. 


The Madras Pencil Factory, by its proprietors, V. Perumal Chetty 
& Sons by its partner V. Ananthakrishna Chetty .. Petitioner* 


U. 


The Regional Provident Fund Commissioner, 111, Mount Road, 
Madras-6 .. Respondent. 
Employees Provident Fund Act (XIX of 1952), section 1 (3)—‘In which 50 or more persons are employed ’— 


Words refer only to factory and not to industry—Industry specified in Schedule 1 of the Act—‘Engaged’ in section 
xı (3)—What constitutes. g j f 5 


The petitioners run a pencil factory in which about 140 persons are employed. The factory 
utilizes imported machinery and attached to the factory is a foundry and a workshop in which certain 
spare parts required for the use of the machinery are fabricated. The number of persons employed 
5 this workshop and foundry is 23. On the question whether the factory comes within the scope of 

e Act, . 3 


Held: The words ‘ fifty or more persons’ occurring ïn section i (3) of the Act refer to factory 
and not to the industry. The amendment of the section by Act XCIV of 1956 makes this clear. 
The factory must be engaged in one of the industries specified in Schedule I of the Act and that 
must be the primary activity. s 
.. If with a view to carry out its primary activity it is incidentally engaged in. something else it 
will not alter its primary character, l. - 


The word ‘ engaged ’ in section 1,(3) of the Act refers to the primary activity of the factory. 


The factory run by the petitioners is not engaged in any industry specified in Schedule I of the 
Act and the Act does not apply to it. \ < 


Case-law discussed. 


Petition under Article 226 of the Constitution of India, praying that in the cir=- 
cumstances stated in the affidavit filed therewith the High Court will be pleased to 
issue a writ of mandamus restraing the respondent from enforcing his orders calling 
for the records in No. D.MD. 551, Regional; dated 28th November, 1956, 29th 
December, 1956 and 6th March, 1957 and quash the orders dated 28th November, 
1956, 29th December, 1956, and 6th May, 1957 and made therein. 


P. Govinda Nair, for M/s. King and Partridge, for Petitioner. 


R. G. Rajan and The Government Pleader (B. V. Viswanatha Aiyer), for 
Respondent. i f : : 


The Court made the following . 

Orvrer.—This is a petition for the issue of an appropriate writ to restrain the 
Regional Provident Fund Commissionr from enforcing his orders dated 28th Novem- 
ber, 1956, 29th December, 1956, and 6th March, 1957. The relevant facts are these. 
The petitioners are the firm of V. Perumal Chetty & Sons. They run a pencil fac- 
tory in Madras, in which according to one part of the record 114 people and according 
to another part of the record 140 people are employed. The factory utilises impor- 
ted machinery, and attached to the factory is a foundry and a workshop in which 
certain spare parts required for the use of-the machinery are fabricated. The 
number of persons employed in this workshop and foundry is:23. 


On 28th November, 1956, the Regional Provident Fund Commissioner wrote 
to the petitioners, ` . 

“ Your factory comes under the purview of the Employees Provident Funds Act, 1952 and the 
Scheme framed thereunder from ist November, 1952 as it is engaged in the manufacture of ‘‘ General’ 
Engineering Products” one of the industries mentioned in Schedule I to the Employees’ Provident 
Funds Act, 1952, has completed three years from the date of commencement of production on the 6th. 
October, 1952 and has employed fifty or more persons on the 6th October, 1952 ”. 

_ He then called upon them to submit various returns and make various remit- 
tances. -On 20th December, 1956, the petitioners replied that their factory did not 
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fall under the Employees Provident Funds Act. On 29th December, 1956, the 
Commissioner wrote to the petitioners, ° 


“ With reference to your letter cited you are informed that section 1 (3) of the Employees Provi- 
dent Fund Act provides that the Act epplies to all factories engaged in any industry specified in Sche- 
dule I in which 50 or more persons are employed. The words ‘in.which 50 or more persons are 
employed’ have reference to the word ‘factory’ and not to ‘industry’. “Therefore even though 
the number of workers engaged in a schedule industry in factory may be less than 50, the Act will 
apply to the factory if in the factory as a whole 50 workers or more are employed. It is the total 
employment, as a strength of the factory as a unit on the crucial date, viz., 6th October, 1952, which 
is material and not the employment strength of a section engaged in the Scheduled Industry.” 


On 18th January, 1957, the petitioners again wrote to the Regional Provident 
Fund Commissioner to which on 6th March, 1957, he sent a reply requiring the 
petitioners to comply with the instructions already issued. In paragraph 4 of this 
letter, the Commissioner stated :. 


“Tt is brought to your notice that by not implementing the Emplyoyees Provident Fund Scheme, 
1952, so far in your factory you have violated the mandatory provisions of the Employees Provident 
Fund Act, 1952 and the seeme and have thus rendered yourself liable for prosecution under section 14 
of the Act and paragraph 76 (a), {c) and (e) of the Employees Provident Fund Scheme 1952. If 
you do not implement the scheme within a week of receipt of this notice, you are hereby informed 
and please take notice that penal action under the Provisions of the Act and the scheme quoted above 
will be taken against you without any further intimation to you.” 


In view of this, the petitioners filed the present writ petition on 15th March, 
1957- They also applied for an interim injunction in C.M.P. No. 2311 of 1957; 
and on 15th April, 1958, Rajagopalan, J., granted the interim injunction prayed for. 
Section 19 (a) of the Employees Provident Funds Act of 1952 provides that 


“ if any debt arises as to (i) whether a factory is engaged in any industry specified in schedule 
I: or (ii) whether 50 or more persons are employed in factory......the Central Government may 
by order make such provision or give such direction....as appear to it to be necessary, or expedient 
for the removal of the doubt or difficalty....” : 


The section also provides that the order of the Central Government in such a case. 
shall be final. In view of this the petitioners wrote to the Government of India to 
which they received the reply, that their application would be considered after the 
Writ Petition they had filed in this Court has been disposed of by this Court. . 


The question is whether the Employees Provident Funds Act of 1952 applies to 
the factory of the petitioners. i . 


Omitting the portions that are not material here; sub-section (3) of section 1 of 
the Act originally ran as follows : 


“ Subject to the provisions contained in section 16, it applies in the first instance to all factories 
engaged in any industry specified in Schedule I in which fifty or-more persons are employed.” . 


The amendment made three changes: (i) the words ‘in the first instance’ were taken 
out ; (ii) instead of the words ‘all factories’ the expression ‘every establishment which 
is a factory’ was substituted ; and (iii) the word ‘and’ was inserted between the words 
“Schedule T’ and “in which 50 or more persons are’ employed”. For the purpose of 
the present case the first two changes are not important but the third one is. 


The argument of the learned advocate for the petitioners may be thus summa- 

` rised. Schedule I includescement, cigarettes-and ‘electrical, mechanical or general -` 
engineering products’. That schedule, however, does not include pencils. The 

making of spare parts for machines with the aid of which pencils are manufactured 

will no doubt fall within the heading ‘engineering products’. ' 


But the petitioners are not employing fifty persons in making such engineering 
products. The expression 50 or more persons’ used in sub-section (3) of section 1 
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as it stood’ before it was amended relates to ‘industry’ and not to the word 
‘factories’. Unless therefore, -it can be shown that the petitioners have ‘been 
employing fifty or m6re persons in that section 20 of their factory „which is’ 
engaged in manufacturing engineering products, that factory will not come within 
the scope of the section. } . i i i 

To this the learned Government Pleader replied : The expression ‘fifty or more 
persons’ relates not to the word ‘industry’ but to the word ‘factories’. Therefore, if 
any, engineering product is manufactured in any part of a factory it is of no conse- 
quence whether the number of persons engaged in such manufacture is less than 50. 
If the total number of persons employed in the factory including the number of per- 
sons employed in manufacturing an “engineering product’? amounts to 50 or more, 
then the provisions of the Act would apply. 


I shall now refer to some of the decisions cited before me. 


One of these is that of the Bombay High Court in Oudh Sugar Mills, Lid. v. 
Regional Provident Fund Commissioner, Bombay’. The material facts there were as 
follows: The petitioner was a public limited company registered under the Indian 
Companies Act: It carried on the business of manufacturing hydrogenated vegeta- 
ble oil and its by-products, such as soap and oil cake. - The oil used to be marketed 
in tin containers of various sizes. Such containers were fabricated by the.company ` 
in the precincts of the oil factory. The containers were used only for the purpose of 
packing vegetable oil and for no other purpose. 31 persons were employed in 
manufacturing these tin containers. 211 workers were employed in the other parts 
of the factory. The Regional Provident Fnd Commissioner called upon the company 
to make contributions under the Employees Provident Funds Act. At that time the 
oil industry was not included in'Schedule I of the Actybut drums and containers were. 
The Court held that the demand made by the Regional Provident Fund Commis- 
sioner was not legal. Justice Mudholkar observed, 

“ The word ‘ industry ° as already stated has been defined to mean a specified industry. What. 
we have therefore to ascertain is, what was the industry in which the unit was engaged and not merely 
what was manufactured by the unit for the purpose of its industry. A unit may manufacture a number 
of things some of which may fall within the schedule. But if that was not the main or the dominant 
purpose of the industry, it would make-no difference. In other words, where while carrying on an 
industry certain products are produced not with the object of marketing them separately but with 
the object of using them in the industry itself, then the production of those articles cannot result in the’ 
engagement in an industry or producing these articles. The word ‘ industry’ should be understood 
in the sense in which it is understood in the business community. . If the industry, as here, is the 
production of edible oil, then all the intermediate products which are produced for carrying on that 


industry cannot be regarded as separate industries. Therefore, the mere fact that any of these products 
was included in the Schedule will not bring the Act into operation”: - areal 


With these observations I am. in respectful agreements : 
Tambe, J., however, stated: š 


“I agree with may learned Brother in the conclusion reached viz., that this petition should be 
allowed. However with utmost respect to my learned Brother, I do not find myself in agreement with 
the view taken by him that where the principal object of an industry does not fall within the meaniñg, 

- of the First Schedule of the Act then even if certain scheduled articles for being used in that industry 
only are manufactured, the provisions of the Act are not attracted. In my view, the determining 
factory is whether in any part of a factory any manufacturing process is going on and whether the 
manufactured article is such that it falls within the meaning of the First Schedule. But to attract 
the Act this alone is not sufficient. The number of persons employed in the unit engaged in thé 


manufacture of such article must be fifty or more”. - 


It is on these observations of Tambe; J., that the learned counsel for the petitioners’ 
strongly relied. 


The second case, I shall refer to, is Nagpur Glass Works, Lid. v. Regional Provident 

Fund Commissioner®. The principal business of the petitioner there was the manufac- 
ture of glass in which 420 workmen were employed. It was also engaged in the 
manufacture of burners and metal lamps, consisting of glass oil containers and metal. 
burners and reflectors. In this branch 187 people were employed. Schedule I of. 
the Provident Funds Act did not at the relevant time include the glass industry. In. 
` 1953, the Provident Funds Act of 1952 was amended, and an explanation was added to 
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Schedule I. This explanation gives a list of ‘industries’ which are included in the — 
genéral heading ‘electrical’, mechanical or ‘general engineering products’ mentioned 


_in the schedule. Neither burners nor metal lamps are included in this explanation ; 


but ‘hurricane lanterns’ are. The Court held that metal lamps and burners would fall 
within the definition of electrical, mechanical or general engineering products but 
‘that nevertheless the Employees Provident Funds Act would not apply to the whole 
factory, since glass was not included in the Schedule at the relevant date and that the - 
Act would apply only to that section of the factory, which produced burners and 
metal lamps. The learned Judges dissented from the view of Mehrotra, J., as re~ 
ported in Great Eastern- Electroplaters, Lid. v. Regional Provident Fund Commissioner4, 
about what would constitute electrical, mechanidal and general engineeririg goods. 
The decision of Mehrotra, J., however is of interest in another respect. At page’ 
194 the learned Judge observed: / l l ; f 


“ Before the provisions of the Act, therefore, could be applied to the present factory, it is necessary 
(a) that the factory should be engaged in any industry specified in the Schedule, (b) that it should 
employ 50 or more persons and (¢) that it is not an infant-factory within the meaning of section 16 
of the Act............ ” . * - j 


The point to which I want to draw attention here is that the learned Judge was of 
opinion that the expression ‘5o or more persons’ relates to ‘factories’ and not to 
‘industry’. ; Lo 
In N. K. Industries (Pri.) Ltd. v. Commissioner, Regional Provident Fund®, Sahai, J., 
following the unreported decision of the Kerala High Court in Kokkalai Rice & Oik. 


‘Mills v. R.P.F. Commissioner, expressed the view that the expression ‘50 or more 


persons’ applied to ‘factories’and not to ‘industry.’ . 

. “The point therefore to consider is whether the expression ‘in which 50 or more persons are 
employed °’ applied to ‘ factories ’ or to ‘ industry’. The petitioner's case is that it relates to ‘industry’, 
and not to ‘factories’. To my mind the words ‘ In which fifty or more persons are employed’ relate 


to ‘factories ’ and not to industry. I say so because the latter part of the section, which is as follows, 
to my mind, makes it clear :— ye ke i 


~ 


“seeseeeene. but the Central Government may, after giving not less than two months’ notice 


engaged in any such industry ”........ It is obvious therefore that it is the strength of the factory- 
and not of that department in which that particular industry is being carried on which isto be 
considered. In other words the Act would apply to factories employing fifty or more persons- 
though in that department of the factory in which that particular industry is being carried on 


With respect I am unable to agree with the view that ‘fifty or more persons ’ 
‘refers to industry and not to factory. It will be noticed that the word ‘industry’ is 
used in the Act to indicate a sector of economic activity in which several factories may 
be engaged, and not to a department inside a factory. Schedule I speaks of ‘any 
industry engaged in the manufacture of any of the following : and then various items 
like cement, iron and steel, paper, textiles are enumerated. The cement industry, - 
for example, would comprise a number of factories like those run by say, the Andhra. - 
Cement Co., the Associated Cements Co., and others. The word ‘industry’ as used 
in the Act is inappropriate to indicate only a unit or department inside a factory. ' 
This view is strengthened by the language of section 19 (a) of Act XIX of 1952, which 
gives power to the Central Government to remove difficulties whenever any doubt 
arises as to whether a ‘factory’ is engaged in any ‘industry’ or whether 50 or more per- 
sons are employed in a factory. This will make it clear that the word ‘industry’ and. 
the word ‘Factory’ are not used in the sense in which they appear to have been under- . 
stood in N. K. Industries (Pri.) Ltd. v. Commissioner, Regional Provident Fund? and the 
Kerala Case, Kokkalai Rice and Oil Mills v. R. P. F. Commissioner (supra). Whatever 
scope there may have been'for argument about the meaning of these words in 
section 1 (3) as it originally stood, there is no such scope now after the section was 
recast and amended in 1956. As I mentioned before, sub-section (3) of section £ 
was recast as follows by Act XCIV of 1956: ‘ 

1, 11 Factories Journal Reports 191. 2, AIR. 1958 All. 474. - - 
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“ Subject to the provisions contained in section 16, it applies (a) to every establishment which is: 

a factóry engaged in any industry specified in Schedule I and in which 50 or more persons are: 
employed.” _ 2 5 r - 
The introduction of the conjunction ‘and ° between the words ‘Schedule I’ and the: ` 
words ‘in which 50 ‘or more persons are employed’ makes it manifest beyond doubt 
that the latter set of words must be related to ‘factory’. This amendment made in the 
Act does not appear to have been noticed in the Allahabad case cited above as the 
judgment quotes section 1 (3) as it stood before its amendment in 1956. 

` At the same time I find it difficult to accept the view of the learned Government 
Pleader that if any part of a factory is engaged in making ‘an engineering product’. 
within the meaning of Schedule I of Act XIX of 1952, then that factory must be 
considered to be one engaged in making an engineering product, and that in conses- 
quence Act XIX of 1952, will apply to it. The error in this view consists in that it ° 
ignores the difference between what is primary and what is incidental. We can 
properly say that a carpenter is engaged in working on wood, in making chairs, tables,, 
or windows as the case may be. But’from time to time the carpenter sharpens hi 
-chisel on a piece of plank on which some sand is spread, or it may be that he replaces 
the broken handle of one of his chisels. That is only incidental to his primary or- 
principal work as a carpenter. If the reasoning of the learned Government Pleader 
were right, we may as well say that when a clerk working in an office mends his. 
pencil he is ‘engaged’ in mending pencils. But that will be manifestly absurd. 


Let us take another illustration. Suppose there is a dairy farm where the milk 
is converted into butter, cheese, cream and other milk products. That will be a 
factory within.the meaning of section,2 (g) of Act XIX of 1952. Now a dairy would 
require drums in which bran, cotton seed and other forms of cattle feed are stored.. 
It will also require buckets of wood or other material in which the ‘cattle feed is 
. mixed and served to the animals. The dairy would also require churns, cream separa~- 
tors and other similar equipment. It would need vessels with handles for transport- 
ing the milk from the milking shed to the cold room. It may also keep bicycles for 
delivery of the articles to the customers. Now drums and containers figure as item 24 
in the Explanation to Schedule I, and these would, therefore, be ‘engineering products.’ 
Parts and accessories of those products are also included as item 25. Now in order 
to operate efficiently, the dairy may employ one or two persons to repair its drums and. 
containers, who may provide new hoops for the drums and buckets or rivets of the- 
handles of vessels and other containers. They may also solder leaky vessels or repair: 
or replace the tubing in the factory. Because one or two persons are engaged in such. 
processes nobody would think of saying that the dairy is engaged in the manufacture 
of engineering products: On the basis of the reasoning of the learned Government. 
Pleader one must be prepareéd to say that if a large hotel whichemploys 50 or more 
people also employs a man to repair its|vesselsiand‘containers’ by re-fixing the handles. 
or for providing rivets to those handles whenever necessary it will be a factory engaged 
in the production of engineering goods. That would be a very extraordinary posi-- 
tion. 

It seems to me that the proper way of looking at the matter is this ; First of all 
we ask ; to what does the section apply ? The answer at once emerges that it applies. 
to ‘factories’ that is to say, to premises in any part of which a manufacturing process is 
carried on, whether with or without the aid of power. We next ask to what kinds of” 
factories does it apply? We now find that two requirements have to be satisfied. 

. One is that 50 or more persons must be employed in the factory. The other is that 
_the factory must be engaged in one of the industries specified in Schedule I.. One of” 
those industries is the manufacture of engineering products as explained in the 

Schedule. r 3 

It is the ‘factory which must be engaged. In other words that must be the 
primary activity of the factory. Ifwith a view to carry out its primary activity, it is- 
incidentally engaged in something else, it will not alter its primary character. 
The lerned Government Pleader argued‘that the section does not say that the factory” 
must be wholly engaged in the specified industry. Thatisno doubtso. But this does 
not mean that the construction contended for by the learned Government Pleader is. í 
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correct, In order to get the result he is contending for, we will require the addition. 
of a wholly ‘new set of words in section 1 (3). We shall require words to the 
effect that if any part ofa factory is engaged in making any article that false within the 
Scope of Schedule‘I, then the whole factory would be deemed to be engaged in such 
industry. The learned Government Pleader argued that the Act is a benevolent enact- 
ment, and that, therefore, we must try to extend its scope as far as possible, It seems 
to me that it is for the Legislature to say how far it will go. A Court can only take 
the words as they are written in the.statute. Suppose in the present case a jury were 
to be taken round the factory of the petitioners and after they have seen it and they 
come out of it they are asked ; what is this factory engaged in, the only answer they 
would give is that it is engaged in making pencils. That it seems to me, is the pro- 
Per approach to the question, Of course, I agree that a factory may be engaged in 
, producing more than one article. In such:a case it would be perfectly correct to say 
that the factory is engaged in producing all. those articles. I have no doubt what- 
ever that the word ‘engaged’ in sub-section (3) of section 1 refers to the primary acti- 
vity of the factory. I have quoted above from paragraph 7 of the judgment of the’ 
Bombay High Court.in Oudh Sugar Mills, Ltd. v. Regional Provident Fund Commissioner; 
Bombay}, and I repeat my respectful agreement with it. - 
- In my view the factory run by the petitioners is not engaged in any industry’ 
‘specified in Schedule I of the Act XIX of 1952. The Act, therefore, does not apply 
toit. The rule nisi is, therefore, made absolute. There will be no order as to costs. 


V.S. — Rule nisi made absolute. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Appellate Jurisdiction.) 


PreEseENT :—Mr, P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE BASHEER: 
.AHMED SAYEED. : 


N. Vellayan . f .. Appellant* 
E i ; 
‘The District Forest Officer, Ramanathapuram Division at Sekkalai, ae 
Karaikudi and another -© Respondents. 


Constitution of India (1950), Article 226—Finality of the diversions of Executive Officers— Jurisdiction of 
«the High Court to quash such orders—Error of law manifest—Conditions of sale of the right to minerals in the 
_ forest—Construction—Writ. ` : . 


The provisions regarding finality of the decisions of theExecutive Officers have always been under- 
stood to refer to the proceedings before the officer. Such a provision cannot take away the jurisdiction 
-of the High Court under Article 226 of the Constitution to quash a decision of the District Forest 
Officer if it is based on a manifest error of law or the decision has the effect. of the officer exercising a 
„jurisdiction which is not vested in him. ý 


The District Forest Officer is expected to have a rough estimate of the probable amount which 
“would be reached at the auction of the right to quarry minerals in the forests. The officer gains his 
knowledge from an average computed on the amount fetched at previous sales. If the officer-con/ 
-ducting the sale was of the opinion that the probable amount for which the sale would be concluded 


is likely to exceed Rs. 1,000 then he can insist on the bidder producing sales-tax clearance certificate , 


seven at the commencement of the auction. If any bidder is unable to comply wish the direction 
he will not be allowed to make the earnest money deposit and will not be allowed to partake in the 
auction. The construction placed by the officer on condition 3 (J) of the sale that even after deposit 
-of the earnest money and at the stage when the bid exceeds the sum of Rs. 1,000 the officer can ask 
for a oe clearance ceftificate from the bidders is a manifest error and the decision has to be 
quashed. 


Having regard to the form of the certificate required it would not be necessary for a bidder who 

professes to be not a dealer at all and therefore not liable to tax under General Sales-tax Act to produce 
¿such a certificate. y . 

Appeal under clause 15 of the Letters Patent against the order of the Hon’ble 

Mr. Justice Rajagopala Ayyangar, dated 1st October, 1959 and made in the exercise 


xr, ALR. 1957 Bom. 149. 
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of the Special Original Jurisdiction of the High Court in Writ Petition No. 553 of 
1959, presented under Article 226 of the Constitution of India to issue a writ of 
mandamus directing the 1st respondent herein not to take any further steps to confirm 
the sale either by execution of lease deed or otherwise in favour of the and respon- 
dent, in respect of the sale held on 29th May, 1959, as per the Ramanathapuram 
District (Forest) Gazette Notification issued by the District Forest Officer, dated 
27th February, 1959, regarding items 6 and 10 appended to the said notification 
and pass such further or other orders as this Hon’ble Court-may deem fit in the 
circumstances of the case. 


i K. V. Venkatasubramania Ayyar, K. S. Ramamurti and K. Sarvabhauman, for Appel- 
ant, 


The Additional Government Pleader (M. M. Ismail) and D. Ramaswamy Ayyangar, . 


for Respondents. ` 


The Judgment of the Court was delivered by 

Rajamannar, C.7-—This is an appeal against the judgment of Rajagopala 
Ayyangar, J., in Writ Petition No. 553 of 1959, filed by one Vellayan who is the 
appellant before us for the issue of a writ of mandamus directing the District Forest 


Officer, Ramanathapuram Division at Sekkalai, Karaikudi, not to take any further - 


steps to confirm the sale in favour of the second respondent, S.R. Sundaraja Iyengar. 
The sale was of the right to quarry minerals in the Poolankurichi, Tirupathur Range 
in the Sivaganga Estate forests. The auction took place on the 29th May, 1959, at 
the District Forest Office next to Sekkalai Police Station, Karaikudi. The appellant 
and the second respondent were among the bidders at the auction. There wasa. 
notification published in the local District Gazette setting out the-general and special 
conditions relating to the conduct of the auction sale. The decision of this appeal 
depends upon the construction of one of such conditions. i 


There is no dispute as to what happened at the auction. The appellant’s last 
bid was Rs. 1,175. The second respondent raised the bid to Rs. 1,180. When the 
appellant wanted to bid higher, the District Forest Officer, prevented him from doing 
so on the ground that he was not able to produce the Sales Tax Clearance Certificate 
in the form appended to the sale notification, As the bid of the second respondent 
for Rs. 1,180 was the last highest bid it was accepted by the District Forest Officer. 
The appellant thereupon rushed up to this Court and filed the writ petition out of 
which this appeal arises for the issue of a mandamus or like writ'to direct the District 
Forest Officer not to take any further steps to confirm the sale either by execution 
of lease deed or otherwise in favour of the second respondent. 


The condition in question is contained in paragraph 3 (f) of the general condi- 
tions. It runs thus: 

“ The sales-tax clearance certificate in the form appended to the sale notice should be produced 
at the time of sale in cases where the sale amount exceeds Rs, 1,000, 
The material portion of the Appendix is in the following terms : 


“ Any person desiring to bid at the auction sale, where the value of lease exceeds Rs. 1,000 
should produce a sales-tax clearance certificate in the form appended below issued by the assessing 
authority having jurisdiction over the place of business (Assistant Commercial Tax Officer or Deputy 
Commercial Tax Officer as the case may be). Unless he produces such certificate at the time of 


auction to the officer conducting the.sale, he will not be allowed to remit earnest money deposit and - 


partake in the sale”. 


The actual certificate by the Commercial Tax Officer concerned has to be to the 
following effect : R 


“In my opinion the applicant mentioned above has been/has not been doing everything possible - 
to pay the tax demands promptly and regularly and to facilitate the completion of pending proceed-- 
pay P y 


ings ”. 
There is a note which says : : 


“ A separate certificate should be obtained in respect of each of the places of branches of the 
applicant from the Deputy Commercial Tax Officer or Assistant Commercial Tax Officer having, 
jurisdiction over that place”. : 


» 


` 
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The columns in the form which-should be filled up by the applicant include the places 
of business of the applicant and the districts, taluks and divisions in which the appli-. 
cant was assessed to sales-tax in the preceding four years. f . 


The appellant alleged that he was not a dealer within the meaning of the General 
Sales Tax Act and, therefore, he could not procure any certificate that he had been 
doing everything possible to pay the tax demands promptly. It appears that other. 
bidders were able to produce certificates though they were not dealers ; but the only: 
certificate which the concerned Commercial Tax Officer gave was that the applicant’s. 
name is not to be found in the books of the department. ‘This of course-would not 
be strictly in the form contemplated by the notification. Be that as it may, the. 
District Forest Officer thought that once the bid amount exceeded Rs. 1,000, none of 

„the bidders could be allowed to bid further without the production of the sales-tax 
clearance certificate in the form appended to the notification even though the partis 
cular bidder professed that he was not a, dealer. ` 


` .Rajagopala Ayyangar, J., after discussing the scope of this rule, read along with 
.the Appendix, and also referring to the other conditions set out the notification, came 
to the conclusion that the expression “‘at the time of the sale” in paragraph 3 (f) 
should be construed to mean at the time of the highest bid, that is to say, at the con- 
clusion of the auction. From this interpretation it follows that the District Forest 
Officer was not right in calling upon the appellant to produce the sales-tax clearance 
certificate when the sale had not beer concluded and the highest bid had not been 
reached. Nevertheless, the learned Judge refused to grant the appellant any relief for. 
this reason, namely, that in any case even if the appellant’s bid was the highest, it . 
could not have been-accepted because he would not have been able to produce the 
necessary sales-tax clearnace certificate at the conclusion of the sale. He therefore . 
‘ dismissed the application made by the appellant. Hence this appeal. 


- Before referring to the relevant rules which are likely to be of assistance in cons- 
truing paragraph 3 (f), we may endorse in full the opinion expressed by Rajagopala: 
Ayyangar, J; that the rules in many places are unintelligible and it is difficult often- 
to’ be certain as to the meaning.of the expressions. As the learned Judge says, most 
of the conditions are ‘“‘so ill drawn as to be beyond comprehension’. In another: 
place the learned Judge says “ The phraseology adopted for most of these clauses is so 
obscure that it is really not easy to find out their exact meaning.” ey e 


It is sufficient to refer to the following conditions for the disposal of the appeal : 


“a. (b) No person will be allowed to bid at the auction sale unless he has previously deposited a 
aum of Rs. 100 with the officer conducting the sale as earnest money deposit. 


$ (c) Intending bidders should produce a solvency certificate issued only by Tahsildar or Deputy' 
Tahsildar within whose jurisdiction such person owns immovable properties and provided that the date 
of such certificate is not earlier than 6 months prior to the date of sale and unless such certificate has 
been accepted by the officer conducting the sale as satisfactory. g i g 


(d) The successful bidder at the close of the sale should furnish a written statement, detailing 
the properties owned by him in his name, together with a certificate that they are not encumbered. 


. 3. (8) No solvency certificate is necessary if the bidder deposits an earnest money deposit 50. 
per cent. of the average sale amount on the item in which he is interested subject to a maximum of 
Rs, 1,000, This amount would be forfeited to Government if he fails to pay the full amount and 
the security deposit immediately after the auction if he is the highest bidder........ ad 


(e) In the case of sales involving not more than Rs. 500 the production of solvency certificate 
at the time of auction will be dispensed, with subject to the condition that bidders remit necessary 
earnest money deposit at the time of sale and pay the entire amount immediately at the close of the 
sale. i 


We have already extracted 3 (f) above. 


(g) The highest bidder should produce the income-tax clearance certificate within 15 days 
of receipt of confirmation order failing which the one-third or one-fourth of the sale amount in addition 
to his earnest money deposit will be forfeited and the contract is also liable for termination. This- 
applies only if the sale amount exceeds Rs. 10,000.” i 


’ 
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It:will be seen froma perusal of the several coriditions that the term “ sale ”, 
“sale amount”? and “ auction” have been used indiscriminately. For instance 
the expression “ time of sale ” may well be understood as the time of the commence- 
ment of the auction or the time of the conclusion of the auction when the highest 
bid is accepted. When the officer is described as“ conducting the sale” what is 
meant is conducting the auction and when a person is not to be allowed to partake 
in the sale, obviously, it means that the person will not be allowed to partake in the 
auction, that is, be allowed to bid. -. 


We agree with Rajagopala Ayyangar, J., that-if we understand the expression 
“ time of sale ” which occurs in paragraph 3 (f) to mean the conclusion of sale when 
the highest bid is reached, then it cannot be reconciled with what is to be found in the 
Appendix which contains a definite provision that unless any person desiring to bid 
at the auction produces a sales-tax clearance certificate for any item which would 
involve more than Rs. 1,000 he will not be allowed everi to remit the earnest money 
deposit and partake in the sale. Now we have seen that the deposit of the earnest 
money is made even before the auction commences. Indeed no person can _be 
allowed to bid at the auction unless he has previously made the deposit. In the 
Appendix there is a clear provision that an intending bidder will not be allowed to 
make the deposit of the earnest money unless he produces a sales-tax clearance 
certificate. Of course, if he is not allowed to make the deposit he will not be allowed 
to partake in the auction. There is no doubt-an ambiguity as regards the expression 
< where the sale amount exceeds Rs. 1,000.” But some light is thrown on the meaning 
of this expression by the Appendix and paragraph 3 (b). The Appendix speaks 
of the value of the lease exceeding Rs. 1,000. This obviously does not refer to the 
highest bid reached at the auction itself because the Appendix makes it incumbent 
on a person desiring to bid at an auction sale the value of which exceeds Rs. 1,000 
to produce a sales-tax clearance certificate before he is allowed to make even a de- 
posit of the earnest money. Condition 3 (e) refers to cases of sales ‘ involving not 
more than Rs. 500.’ The basic idea appears to be this. The District Forest Officer 
is expected to have a rough estimate of the probable amount which would be. reached 
at the auction. The-officer gains his knowledge from an average computed on the 
amount fetched at previous sales. -We have already referred to rule 3 (6) which 
mentions the average sale amount relating to a particular item. The District Forest 
Officer when he is of the opinion that the highest bid reached would exceed Rs. 500 
should insist on the production of a solvency certificate but if, in his opinion, the 
highest bid was not likely to be more than Rs. 500, then he can dispense with the 
production of the solvency certificate. If follows likewise that if the officer conducting 
the sale was of the opinion that the probable amount for which the sale would be 
concluded is likely to’exceed Rs. 1,000, then he can insist on the bidder producing 
a sales-tax clearance certificate even at the commencement. of the auction. 
If any bidder is unable to comply with the direction he will not be allowed to make 
the earnest money deposit and will not be allowed to partake‘in the auction. On this 
point we are not inclined’ to agree with Rajagopala Ayyangar, J., that on a proper 
construction of rule 3 (f) it.should be held that the sales-tax clearance certificate 
should only be produced at the time when the auction is concluded and the highest 
bid exceeds Rs. 1,000. l 2 : 


We are unable to find any provision in the notification under which the 
District Forest Officer conducting the sale has got the power and the authority to 
prevent one of the bidders from continuing to bid when the bid during the course 
of the auction exceeds Rs. 1,000. The officer is not called upon to insist 
upon the production of a certificate during the progress of the auction. The time 
at which the officer can insist upon production of the sales-tax clearance certificate 
is sometime before the auction commenced, that is, even before the deposit of the 
earnest money. ` 


There is no dispute ds to the facts, namely, that earnest money deposit was 
allowed to be made by the appellant and he was allowed to partake in the auction. 
Qnce the District Forest Officer allowed the appellant to bid, he had no power 
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‘during the course of the auction to prevent the appellant from continuing to bid a 
‘any particular stage. Mr. Ramaswami Ayyangar, learned counsel for-the seconc 
‘respondent who is the contesting respondent, urged that the officer was evidently 
of the opinion that it was only when during the progress of the auction any bic 
exceeds Rs. 1,000 that he should call upon every bidder to produce a sales-tax 
‘clearance certificate and it was contended that the District Forest Officer’s inter- 
‘pretation of the rules is final and binding as it were on this Court. In support oi 
this last argument Mr. Ramaswami Ayyangar relied on Condition 17 whick 
runs thus : 


“In the case of any dispute arising about the conduct of the sale or interpretation of the rules, 
the decision of the District Forest Officer shall be finial ”. 4 i 


Such provisions regarding finality of the decisions of executive officers have 
always been understood to refer to the proceedings before the officer. . Such a pro: 
vision cannot take away the jurisdiction of this Court under Article 226 of the Consti- 
tution to quash a decision of a District Forest Officer if it is based on a manifest 
error of law or the decision has the effect of the officer exercising a jurisdiction which 
is not vested in him. Mr. Ramaswami Ayyangar also referred us to Condition 16 
which says that the District Forest Officer or the officer conducting the sale 
reserved to himself the right to allow or debar anyone from bidding at the sales. 
-But certainly this does not contemplate ‘the District , Forest Officer to exercise the 
right to as to prevent a bidder from.continuing to bid at an auction at which he 
was allowed to bid, at a later stage in the progress of the auction. 


On this ground the appellant is entitled to relief. He has been prevented from 
partaking further in the auction by'a manifest error in the interpretation of 
Condition 3 (f). The action of the District Forest Officer cannot also be supported 
because there is no power in the District Forest Officer to prevent a bidder from 
continuing to bid after a particular figure has been reached. = 7 


We are also of the opinion that having regard to the form of the certificate re- 
quired, it would not be necessary for a bidder who professes to be not a dealer at all 
and, therefore, not liable to any tax under the General Sales Tax Act to produce such, 
a certificate. It is true that a declaration by a bidder will not be the final word in 
the matter. If it afterwards turns out that the highest bidder is a dealer liable to 
pay sales-tax, then even if his bid is highest, his bid would not be accepted, This. 
does not mean however that any bidder can in the middle of the auction be 
prevented from further partaking in the auction. It is not necessary to point out 
the several anomalies in insisting upon a person who is not a dealer producing 
a sales-tax clearance certificate in the form contained in the notification. 


In the result we allow the appeal. The prayer in the appellant’s petition stops 
with directing the District Forest Officer not to take further steps to confirm the sale 
in favour of the second respondent. A mandamus merely confined to that relief would 
be of no availto anyone. It would only mean that the sale in favour of the 
second respondent would’ not be confirmed. It is therefore necessary to also give 
a direction to the District Forest Officer to proceed to conduct a fresh auction after 
due notice. Such a direction will be incorporated in the order of this Court. ` 


In conclusion we only wish to say that we are in entire agreement with the 
following observations of Rajagopala Ayyangar, J. : 
“I would urge upon Government the desirability of having the conditions of sale properly scru-- 


tinised and drafted so as to make them intelligible and consistent ”. , 
There will be no order as to costs. 
t 
V.S. Writ appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice RAJAGOPALAN AND Mr. JusTicE RAMACHANDRA Iyut. ` 


S: Chattanatha Karayalar i Petitioner” 
; ~a . . l 
The Income-tax Officer, Nagercoil and another -© Respondents. 


Constitution of India, (1950), Article 226-—Exercise of discretion under—Existence of an alternative remedy.. 


Income.tax Act (XI of 1922), section 5 (7-A) as amended by Act (XXVI of 1956) and section 34 and 
Andian Finance Act, 1950, section 13—Scope—Applicability of Act XI of 1922 to Part B State—Transfer of 
assessment file from one officer to another—Scope of the power under—Power includes that of reopening assessment 
under section 34 of Act XI of 1922——Income -tax Act (XI of 1922), section 63—Notice to assessee by affixture 
under Order 5, rule 17 of Civil Procedure Code—Sufficiency. : aa: 


Prior to the re-organization of the States Travancore-Cochin was a Part B State under the Consti- 
tution and the Indian Income-tax Act was made applicable to that State by the Indian Finance Act, 
1950, from rst April, 1950. The Commissioner of Income-tax transferred the file relating to the 
assessee from Income-tax Officer, Nagercoil, to other officers under the ‘amended sectidn 5 (7-A) of 
the Indian Income-tax Act and the Income-tax Officer took up proceedings of re-assessment under- 
section 34 of the Income-tax Act. ETR 


Held, The existence of an alternative remedy is a material circumstance that is taken into 
account when the Court is called upon in the exercise of its discretion to issue a writ of certiorari under- 
Article 226 of the Constitution. f 


Where the petitioner has not availed himself of the remedies provided under the Income-tax. 
Act, and where he did not take any objection to the jurisdiction of the officer in the assessment pro- 
ceedings relating to the prior years, and where the period within which re-assessment proceedings 
could be initiated under section 34 of the Income-tax has long since expired and the issue of any writ. 
at this stage quashing the order of assessment would place the Income-tax Department in a disadvan-: 
tageous position as the proceedings for re-assessment could not be started de novo, a writ will not issue- 
even if the petitioner is otherwise entitled to it. 


The effect of the Explanation added to section 5 (7-A) of the Income-tax Act, by Amending Act,. 
XXVI of 1956, is that once an order of transfer is made all the proceedings are transferred and the 
Income-tax Officer to whom the transfer is made would be in a position to continue not merely the 
pending proceedings but also to initiate further proceedings against the assessee in respect of any year 
past or future, That would include a power to re-open under section 34 of the Act assessment for any 
earlier year which had been completed at the time when the transfer was made. 3 


Section 13 of the Indian Finance Act, 1950, provided ‘that any law relating to Income-tax of 
Super-tax in force in the Part B-State shall cease to have effect except for the purposes of levy, assess- 
ment and collection. A transfer of an assessment file from one Income-tax Officer to another is not 
one made for the purpose of assessment. Therefore the provisions of section 5 (7-A) as amended: 
would apply to the instant case and the corresponding provision in the Travancore Act, section 7 (8 
(same as that of section 5 (7-A) of the Indian Income-tax Act’before the amendment) should be held 
to have been repealed by section 13 of the Indian Finance Act, 1950. Therefore Income-tax Officer’ 
to whom the file was transferred would have jurisdiction to commence proceedings under section 34 of. 
the Indian Income-tax Act. . ae 


The provisions of the Indian Income-tax Act and not the Travancore Act would apply im 
regard to service of notice after the former Act came into force in the Travancore-Cochin State.. 
Section 63 of the Indian Income-tax Act enables a notice to be served on the person either by post or 
as if it were a summons issued by the Court under the Code of Civil Procedure. Under Order 5, 
rule 17 of the Code there could be service by affixture, if the assessee could not be found after using. 
all due and reasonable diligence and provided the Income-tax Officer was satisfied that affixture: 
would be proper in the circumstances of the case. £ - 


z ‘Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of (a) certiorari and quashing the order of the 1st Respondent, 

- dated August 9, 1956, in G.I. 67-C/1123 of-re-assessment of Income-tax for the year 
1123 (M.E.) the petitioner as’ karta of a joint family and the notice under section 
41 (3) of the Travancore Income-Tax Act, 1/21 No. 67-C/1123. dated gth August, 
1956, from the Income-tax Officer, Nagercoil, to the petitioner and (b) prohibition 
restraining respondent 1 from taking any kind of steps and proceedings in pursuance 
of thé said order and notice either himself or as may be directed by respondent 2. 





& W.P. No. 1506 of 1956. ise sae oana 1959. 
A —Saka, 
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P. S. Sarangapani Ayyangar, for Petitioner. a F ak DEn SR 
C. S. Rama. Rao Sahib, for Respondents. - E 


The Judgment of the Court was delivered by. `... - A te 

Ramachandra Iyer, 7.—This is a petition under Article 226 of the Constitution 
‘for the issue of a writ of certiorari, calling for the records relating to the assessment ` 
-of the petitioner to income-tax for the year of account 1946-47 (M.E. 1122) under 
the provisions of section 47 of the Travancore Income-tax Act, 1121, quashing the 
same and for allied reliefs. The petition was originally filed in the High Court of 
“Travancore-Cochin. Rule nisi was issued by that Court. As the assessment was 
made by the Income-tax Officer, Nagercoil, which place by virtue of the State 

. Re-organisation Act, became part of the Madras State, the petition was transferred 

to the file of this Court. oot 


The petitioner is a resident of Shencottah. Admittedly, during the, year of 
-account, he was a karta of a joint Hindu family, which, amongst its other properties, 
had a business in-the manufacture and sale of salt. The family was also entitled 
to a share in an unregistered firm, styled S.M.K.M. Allom. It is claimed that, 
about four years subsequent to the year of account, the family .ceased to be un- 
«divided. But the statutory enquiry under section 25-A of the Income-tax Act 
-has not yet been completed, and it is unnecessary, for the purpose of this petition, 
to pursue that matter., : 


In regard to the assessment for the year of account 1946-47, there was a dispute 
-as to the Officer who was to assess the petitioner. The Commissioner of Income-tax, 
Mysore cum Travancore-Cochin, who had jurisdiction over the assessment relating 
sto the petitioner, passed an order on 7th August, 1950, that the Income-tax Officer, 
Nagercoil, should be the Officer to assess the income of the assessee. Thereupon, 
‘the Income-tax Officer, Nagercoil, assessed the petitioner to Income-tax on 22nd 
September, 1950. i on 


On 25th September, 1951, the Commissioner of Income-tax, Mysore cum Trayan- 
.core-Cochin, purporting to act under section 5 (7-A) of the Indian Income-tax Act, 
transferred. the assessment file relating to the petitioner from the file of the Income- 
stax Officer, Nagercoil, to the Income-tax Officer on special duty at Trivandrum. 
In the following year, the file relating to the petitioner was successively transferred 
-from the Income-tax Officer. on special duty at Trivandrum, to the Income-tax 
Officer, Trivandrum, and the Income-tax Officer, Special Circle, Trivandrum. 
The latter Officer was functioning in regard to the assessment of the petitioner, since 
grd July, 1953. During the course of assessment for subsequent years, that Officer 
.appears to have received certain information which it-was claimed led him to dis- 
‘cover that the assessee had concealed his income of the year 1946-1947 (M.E. 1122). 
He, thereupon, initiated proceedings under section 47 of the Travancore Income- 
-tax Act, 1121, which corresponded to section 34 of .the Indian Income-tax Act. A 
notice was issued to the assessee on 27th April, 1955, calling upon him to.submit a’ 
revised return for that year. To that notice, there was no response from the assessee, 
Subsequently, on 2nd July, 1956, a notice was issued under section 29 (4) of the 
“Travancore Income-tax Act, asking the assessee to prodiice account-books relating’ 
-to his income: ‘On-16th July, 1956, the assessee wrote a letter to the Income-tax 
Officer, Special Circle, Trivandrum, objecting to his jurisdiction to issue the notice: 

. By the very same letter, however, he requested an adjournment of the case to a day 
after the roth of Spetember of that year. It was found that compliance with the 
request was impossible, as re-assessment of the escaped income had to-be completed 

before 16th August, 1956, that is, within a period of eight years from 16th August, . 
1948, the end of the year of assessment. ‘The Officer -however granted ‘a shorter 
-time and‘posted the matter to 27th July, 1956, directing thé petitioner to produce 
.all the account-books of the family, together with all the relevant papers. In the 
meanwhile, that is, on roth July, 1956, the Commissioner for Income-tax passed 
an order, as a result of which, the assessment file relating to the petitioner was finally 

_ -transferred to the Income-tax Officer, Nagercoil. On receipt of the file, the first 

: v 
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‘respondent posted the case for hearing on 3rd August, 1956; by issuing a notice under 
section 29 .(4). The notice was returned unserved by the process-server, stating that 
the assessee was not in his residential house at Trivandrum. The Officer, thereupon, , 
effected service of the notice by affixture.on the business premises of the firm, 
S.M.K.M: Allom, on 30th July, 1956 ; that notice intimated that the case was posted 
for enquiry: to 8th August, 1956. The assessee did not appear. The first respondent, 
who had to complete the re-assessment by 16th August, 1956, assessed the petitioner 
to a tax under section 30 (4) of the Travancore- Income-tax Act, corresponding to 
section 23 (4) of the Indian Income-tax Act, by his order dated gth August, 1956. 
The assessee, alleging that the remedies provided by the Income-tax Act would be 
expensive and circuitous, filed the present application under Article 226 of the 
Constitution, praying substantially that the first respondent should be prohibited , 
from taking any steps in pursuance of the order of assessment. 


The validity of the assessment was challenged before us on substantially three 
grounds. . First the re-assessment proceedings were without jurisdiction, as the notice 
assued under section 47 of the Travancore Income-tax Act, 1121, corresponding to 
section 34 of the Indian Income-tax Act, was issued by an Officer, not validly 
authorised. According to-the assessee, the Income-tax Officer, Special Circle,' 
‘Trivandrum, who issued the notice under section 47 of the Travancore Income- 
tax Act, had no legal seisin of the case, as the successive orders of transfer by the 
Commissioner of Income-tax, Mysore cum Travancore-Cochin were bad, and not in 
accord with the provisions of section 7 (8) of the Travancore Act. Second, there 
was no proper or valid service of notice of the enquiry, particularly after the transfer 
of the file from the Income-tax Officer, Trivandrum, to the Income-tax Officer, 
Nagercoil, as a result of which, the assessee had no opportunity to put forward his 
case, and therefore, the assessment was opposed to principles of natural justice. 
Third, there was no jurisdiction in the Officer to initiate the proceedings on the basis 
of escaped assessment, as it had not been disclosed that any information was received 
by that Officer to discover the concealment, and that the re-assessment only revealed 
a mere change of opinion of the Officer. 


Before considering the objections it has to be seen whether in the circumstances 
of the case, the petitioner, who has not availed himself of the remedies provided under 
the Income-tax Act, would be entitled to the issue of a writ of certiorari under 
Article 226 of the Constitution. The Income-tax Act provides an appeal against 
an order of assessment and further remedies in case the assessce is aggrieved by the 
order of the appellate authority. ‘The existence of an alternative remedy has always 
been considered as a material circumstance to be taken into account, when a Court 
is called upon in the exercise of its discretion, to issue a writ of certiorari under 
Article 226 of the Constitution. If the petitioner was aggrieved with the order of 
the rst Respondent, whether it was a case of improper assump ion of jurisdiction, 
want of sufficient opportunity to put forward his case or of erroneous or excessive: 
assessment, he had at least three remedies under the Income-tax Act itself. (1) 
The petitioner could have raised objections and got the question of the jurisdiction 
of the Income-tax Officer, Special Circle, Trivandrum, settled immediately after 
the receipt of the notice of reassessment. (2) If the notice had not been properly 
served or if he had no reasonable opportunity to put forward his case he could have 

‘applied to the Income-tax Officer, under section 27, Indian Income-tax Act or the 
corresponding provision in the Travancore Act, if that was necessary. (3) He could 
have appealed against the order of assessment. He did none of these but was con- 
tent with writing a half-hearted letter a year after the service of notice on 16th July, 
1956, objecting to the jurisdiction of the Officer. That letter in a way would amount 
to a submission to the Officer’s jurisdiction, notwithstanding an objection thereto, 
-which the Income-tax authorities were competent to decide, as it requested time for 
producing the accounts and participating in the enquiry. Further the transfer 
of the file relating to the petitioner was made as early as 1953: That Officer 
presumably assessed the petitioner, at least, for subsequent years, till 1956. It does not 
appear that at any earlier stage there was any objection to the annual assessments. 
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The circumstances referred to above would appear to show that there was a sub- 
mission to the jurisdiction of that Officer. These considerations would by themselves 
be sufficient for us to decline to exercise our discretion in favour of the Petitioner in 
the exercise of the jurisdiction under Article 226. But there is one further reason 
more decisive than the other, namely, that the issue of any writ at this stage, quashing 
the order of assessment, would place the Income-tax Department in a disadvan- 
tageous position, as the proceedings for re-assessment could not be started de’ 
novo. ‘The period within which re-assessment proceedings could be initiated under 
section 34 (section 47 of the Travancore Income-tax Act) has long since expired. If 
the petitioner had invoked any of the three alternative remedies, to which reference 
was made, it would have been open to the Department to rectify the mistake, if 
any, and to proceed with the assessment of the escaped income. It would not be 
so, if we were to exercise our discretionary jurisdiction under Article 226. We 
should therefore, decline to issue the writ sought, even if the Petitioner is otherwise 
entitled to it. l ' 

- In this view, it would be unnecessary to deal with the various contentions urged 
on behalf of the petitioner. But as the question has been argued before us, we shall 
proceed to deal briefly with them. It was first contended that the Commissioner 
of Income-tax had no jurisdiction to transfer the file relating to the assessee from the 
Income-tax Officer, Nagercoil, to the various Officers mentioried previously. The 
argument proceeded on the following lines. On the date when the transfer was 
made, the assessment in regard to the year 1947-1948, had been completed, and, 
there being no pending proceedings, the Commissioner would have no power to 
transfer under section 7 (8) of the Travancore Income-tax Act. Secondly, the 
order of transfer was general in its terms and unrestricted in regard to the period, 
and should for that reason as well be considered illegal. The re-assessment pro- 
ceedings relating as they do to the assessment year 1947-48 (M.E. 1123) though 
started in 1955, would be. governed entirely by the provisions of the Travancore In- 
come-tax Act, and that, as section 7 (8) of the Act did not authorise a general order 
of transfer, the various orders, which contravened that requirement should be held 
to be invalid. ‘The Income-tax Officer, Special Circle, Trivandrum, would therefore 
have no power to intiate proceedings. 


The provisions of section 7 (8) of the Travancore Income-tax Act corresponded 
to section 5 (7-A) of the Indian Income-tax Act before the introduction of the 
Explanation to that section by the Amending Act XXVI of 1956. On that basis 
reliance was placed on the decision in Bidi Supply Co v. The Union of India. That 
was a case which arose under section 5 (7-A) of the Indian Income-tax Act before it 
was amended. The Supreme Court held that an order of transfer expressed in 
general terms, without reference to a case for a particular assessment year actually 
pending before an Income-tax Officer, was not authorised by that section, and was, 


therefore, invalid. 
After that decision was rendered the Union Legislature amended the Indian 
Income-tax Act by introducing an Explanation to section 5 (7-A). That states :— 
“Tn this sub-section (section 5 (7-A), ‘case’ in relation to any person whose name is specified: 


in the order of transfer means all proceedings under this Act in respect of any year which may be 
pending on the date of the transfer, and includes all proceedings under this Act which may be com- 


menced after the date of the transfer in respect of any year ”. 

The effect of the Explanation is that, once an order of transfer is made, all the 
proceedings are transferred, and the Income-tax Officer to whom the transfer is. 
made would be in a position to continue not merely the pending proceedings, but 
also to initiate further proceedings against the assessee in respect of any year, past. 
or future. That would include a power to re-open under section 34 of the Indian 
Income-tax Act, assessment for any earlier year which had been completed at 
the time, when the transfer was made. Section 2 of Act XXVI of 1956 which 
introduced the amendment states that “ the following Explanation shall’be, and shall 
be deemed always to have been inserted.”. . . It cannot be disputed that, if the 
a 
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‘Explanation to section 5 (7-A) were to apply to the instant case, the Income-tax. 
Officer, Special Circle, Trivandrum, would have jurisdiction to initiate proceedings. 
under section 47 of the Travancore Act. But what is contended is that section 5 
(7-A) of the Indian Income-tax Act would not apply, as section 7 (8) of the’ 
Travancore Income-tax Act which corresponds to section’ 5 (7-A) before its 
amendment would alone apply, and the principle of the decision in the Bidi case, 
would apply. It has, therefore, to be considered as to how far the provisions of the 
‘Travancore Income-tax Act could be deemed to have been preserved. j 


As a result of the Constitution there was a political and a subsequent financial 
integration of the former Indian States with the rest of India. Travancore which 
was amalgamated with Cochin was a Part B State under the Constitution till the 
Re-organisation of States Act. The Indian Finance Act of 1950 contained certain ‘ 
provisions having permanent operation and provided for a uniform Income-tax 
Act for India. . 


Section 13 of the Indian Finance Act, 1950, so far as it is relevant, states :— 


“If immediately before the rst day of April, 1950, there is in force in any Part B State other than 
Jammu and Kashmir..... ate’ aaveres any law relating to income-tax or super-tax, or tax on profits. 
‘of business, the law shall cease to have effect except for the purposes of the levy, assessment and collec- 
tion of income-tax and super-tax in respect of any period not included in the previous year for the 
-purposes of assessment under the Indian Inceme-tax Act, 1922, or for the year ending: on the gist 
day of March, 1951, or for any subsequent year, or, as the case may be, the levy, assessment and 
collection of the tax on profits of business for any chargeable accounting period ending on or before 
the gist day of March, 1949: ' ‘ 


Provided that any reference in any such law to an officer, authority, tribunal, or Court shall 
be construed as a reference to the corresponding Officer, authority, tribunal or Court appointed or 
constituted undér the said Act, and if any question arises as to who such corresponding officer, autho- 

‘rity tribunal or Court is, the decision of the Central Government thereon shall be final ”. 


If the provision in the Income-tax Act relating to a transfer of a case relating to 
an assessment from one officer to another could be said to be one for the purpose of 
assessment, section 13 of the Indian Finance Act would keep alive the operation 
of section 7 (8) of the Travancore Income-tax Act. i i 


Prior to the re-organisation of the States, which came into effect on ist 
November, 1956, Travancore-Cochin was a Part B State under the Constitution, and 
the Indian Income-tax Act was made applicable to that State as and from ist April 
1950. The Indian Finance Act, 1950, provided for its application. Section 3 of 
that Act effected certain amendments to the Indian Income-tax, which were to 
come into force from Ist April, 1950. Section 1 (2) was amended so as to make the 
Indian Income-tax Act applicable to the whole of India, except the State of Jammu 
and Kashmir. Section 2 (14-A) which defined “Taxable territories ” included 
Travancore-Cochin, as and from the date mentioned above. The result is that the 
Indian Income-tax Act alone would apply to Travancore-Cochin which was a 
Part B State, except to the limited extent saved by section 13 of the Indian Finance 
Act, 1950. That section states that the Income-tax law of the State shall cease to 
have effect, except for the purposes’of levy, assessment and collection of income-tax. 
“It cannot be disputed that the re-opening of a closed assessment on the ground that 
certain income had escaped assessment would come within the term of assessment 
under section 13. Therefore, the provisions of the Travancore Act would apply to 
re-assessment on the ground of escaped assessment. But the qu: stion then would be 
whether the transfer of the file from one Officer to another was one for the purpose 
of levy, assessment or collection of income-tax. If the answer is in the affirmative 
the provisions of section 7 (8) of the Travancore Act, which corresponded to section 
5 (7-A) ofthe Indian Income-tax Act in its original form, would apply. If, onthe 
other hand, it is held that this statutory provision for transfer of assessment from 
one Officer to another is not part of the law of levy, assessment or collection, the 

“provisions of section 5 (7-A) of the Indian Income-tax Act read with the Explanation 
would apply. : i 


; cs ae 2 : — 
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Section 5 (7-A) occurs in Chapter II of the Act. That provides only for the 
«machinery for the performance of various duties under the Act. That cannot be 
said to relate either to the assessment, levy or collection. 


In The Commissioner of Income-tax, Bombay v. Messrs. Khemchand Ramdas’, the Privy 
Council observed that the word ‘assessment’ was used in the Income-tax Act as mean- 
ing sometimes, the computation of income, and somtimes the whole procedure laid 
down in the Act for imposing liability upon the tax-payer. None of these elements 
would include the question as to which officer is to make the assessment in regard to 
a particular assessee. An assessment starts with the issue of a notice, calling for a 
return or with the submission of return where it is voluntarily done. Section 5 of the 
Indian Income-tax Act, as well as the corresponsing provision in the Travancore Act, 
is one which authorises the establishment of a machinery for the purposes of the 
Act unrelated to the assessment in a given case, though as a machinery it would be 
essential for that purpose. The question as to who should assess in a particular case 
might in one sense relate to the assessment of that individual but it cannot be said to 
be one for the purpose of assessment. Section 5 (7-A) is concerned with the powers 
of the superior authorities to transfer the cases on grounds of expediency and is not 
based on any vested right in the assessee, though the exercise of the power should 
be so made as not to cause undue hardship or on extraneous considerations. ‘The 
scope of the section 5 (7-A) as amended was considered in Binjraj v. Union of India?. 
It was held that the provision which authorised a transfer did not violate any funda- 
mental right of an assessee, and it was only if the power was exercised in discrimina- 
tory manner or for an extraneous consideration, the assessee could challenge it in 
Court, provided he had not acquiesced in the jurisdiction of the Income-tax Officer to 
whom the case had been transferred but , that, if an assessee had acquiesced in the 
jurisdiction of the Income-tax Officer, he could not subsequently object to the juris- 
diction of the Officer. It cannot, therefore be said that a transfer of an assessment 
file from one Income-tax Officer to another is one made for the purpose of assessment 
as an assessment could be made without such transfer. In our opinion, the provisions 
of section 5 (7-A) read with the Explanation would apply to the instant case, and the 
corresponding provision in the Travancore Act, section 7 (8), should be held to 
have been repealed by section 13 of the Indian Finance Act, 1950.. It follows 
that the Income-tax Officer, Special Circle, Trivandrum, had jurisdiction to issue 
the notice under section 47 of the Travancore Income-tax Act. In this view, it is 
unnecessary to consider whether the petitioner also acquiesced in the jurisdiction of 
that Officer. 


It was next contended that the assessment was opposed. to the principles of natu- 
ral justice, as the assessee had no notice of the proceedings. Admittedly the notice 
under section 34 (section 47 of the Travancore Act) was served. ‘The service of the 
subsequent notices are relevant only for considering the question whether the assessee 
had sufficient opportunity to place his case: It is difficult to believe that the assessee 
was wholly unaware of the proceedings. The Income-tax Officer, by his letter 
dated 18th July, 1956, had intimated the assessee that the assessment had to be com- 
pleted before 16th August, 1956. There is no reason. to believe that the assessee him- 
self was unaware of the law. When, therefore, the case was posted to 27th July, 1956, 
a person in the position of the assessee would normally have gone to that Officer, an 
ascertained as to what happened to the case. Strangely enough the assessee kept 
silent. It looks as if that both the Income-tax Officer and the assessee were racing for 
time, the former to complete the assessment within 16th August, 1956 and the latter 
to thwart it. It is argued that the service of notice by affixture was not authorised. 
by the provisions of the Travaconere Income-tax Act. Section 11o (1) of that Act 
provided: 

“ A notice or requisition under this Act may be served’on the person, therein named, either by 
post or anchal (personal service) as if it were a summons issued by a Court under the Code of Civil 
Procedure, 1908 ”. 

ee E a 
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It is contended that, in the absence of service of notice by post, the service could be 
by anchal post, and that service by affixture was not authorised by that Act. There 
is, no doubt, the unfortunate unambiguity in the section. It is unnecessary to consi- 
der whether that provision authorises service by affixture, as, in our view, the provi- 
sions of the Indian and not the Travancore Income-tax Act would apply in regard to 
service of notice after the former Act came irto force in the Travancore-Cochin State 
Section 63 of the Indian Income-tax Act enables a notice to be served on the person. 
therein named either by post or, as if it were a summons issued by a Court under the 
Code of Civil Procedure , 1908 (V of 1908). Under Order 5, rule 17, Civil Procedure 
Code there could be service by affixture, if the defendant could not be found after 
using all due and reasonable diligence, and provided the Court was satisfied that 
affixture would be proper in the circumstances of the case. In the present case, the 
Officer had declared that service by affixture was sufficient. There is no material 
placed before us to show how that declaration was wrong, and what is more important 
how it resulted in the denial of an opportunity to the petitioner to put forward his. 
case. In our opinion, the petitioner had more than one opportunity to put forward 
his case. Admittedly, a notice of re-assessment proceedings was given to him. 
He was asked to submit his return. There was a further notice under section 29 (4). 
He himself took time from the Officer for submitting his accounts, and was also in- 
formed that the assessment had to be completed by 16th August, 1956. There is. 
therefore no substance in the contention., Á 


On the third contention relating to the propriety of the assessment there are N 
very little merits. The Officer stated in his order, that, during the course of the assess- 
ments for the subsequent years, definite information came into the possession of the 
Department that the assessee was systematically manipulating his accounts, the 
device of evasion adopted being reduction of profits by undue inflation of expenses in 
the manufacture of salt, and that that information led to the discovery that the assessee 
had concealed the income in the material year. The original order of the assess- 
ment was not made on the basis of any comparable case. The expenses given by 
the assessee, were acepted, though the quantity of salt manufactured was compared. 
with the registers of the Salt Department. Those registers did not and could not have 
supplied the actual expenses incurred by the assessee. In the original assessment 
the income was found after accepting the expenses, as given by the assessee. When, 
therefore, it was subsequently revealed that the assessee had inflated the expenses 
of manufacture, so as to reduce the profit, the first respondent was fully justified in 
reassessing the expenditure by taking into consideration the comparable case. In 
the circumstances, it cannot be said that there has been any error in the exercise of 
the jurisdiction of the Income-tax Officer to assess the petitioner. 


The petitioner is not, therefore, entitled to the issue of the writ, asked for. 


The rule nisi is discharged, and the petition is dismissed with costs. Counsel’s 
fee Rs. 250. 


V.S. l ; —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SUBRAHMANYAM. 


M. Vedachala Mudaliar(died) and others .. Appellants* 
v. 
S. Rangaraju Naidu .. Respondent. 


Contribution—Suit for—Penalty under section 28 (1) of the Income-tax Act (XI of 1922)—Proceedings 
commenced after dissolution of firm—Recovery of penalty from one partner—Liability of the other pariner— 
Orders of income-tax assessment relating to the levy of penalty—Admissibility in evidence to prove wilful wrong- 
doing—Contract Act (IX of 1872), section 69—Not applicable in suits for contribution. 

Where as a result of wilful wrong-doing on the ‘part of two persons they became jointly and 
severally liable to pay a penalty to the State and such penalty is wholly recovered from one person 
he cannot maintain a suit against the other for contribution. 





* Appeal No. 158 of 1956. À 24th September, 1959- 
(2nd Asvina, 1881—Saka). 
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Section 69 of the Contract Act cannot be invoked in a case where contribution is claimed. 


The basic principle underlying section 28 (1) of the Income-tax Act is that a penalty could be 
levied under the section only on a person in existence on the date the penalty is imposed by the com- 
petent authority and that the Act could not authorise the levy of penalty on the assessee which had 
‘ceased to be in existence on the relevent date, as in the instant case where the proceedings under 
section 28 were commenced after the firm had been dissolved. 


The order levying a penalty might be an order passed without jurisdiction. But so long as that 
order remained in force without being set aside in appropriate proceedings, it would be lawful for the 
Income-tax authorities to enforce the order and get the amount collected. In a case where action is 
taken under section 28 (1) against a firm consisting of two partners the notice required under section 
28 (3) may be served on a partner. The fact that order levying penalty was passed by the Income- 
tax authorities without jurisdiction and no notice: was served on the other partner does not by itself 
‘disentitle the partner suing to the relief of contribution. ‘ 


The statements in the orders of assessment that the assessee had concealed his income, furnished 
inaccurate particulars and the partners authorised the illegal sales resulting in the levy of penalty 
form legally admissible evidence in the suit for contribution by one partner against the other. 


Yegnanarayana v. Yagannadha Rao, 34. L.W. 618, followed. i 


Even under the agreement between the partners at the time of the dissolution of the firm the 
liability to pay the penalty was that of the plaintiff. 


. Appeal against the decree of the Court of the Subordinate Judge of Pudukottaj 
in O.S. No. 7 of 1954. - 


V. Sethuraman, S. Padmanabhan and K. R. Ramamani, for Appellant. 
T. R. Srinivasan, for Respondent. ' 


The Court delivered the following E: 


Jupcment.—The plaintiff appeals from the judgment and decree dated goth 
November, 1955, on the file of the Subordinate Judge of Pudukottai, in Original 
Suit No. 7 of 1954 on his file. i 


_ The plaintiff and the defendant’s father, Srinivasalu Naidu, were doing business 
as partners until Srinivasalu Naidu’s death, on rgth September, 1942. After his 
death, the defendant was admitted to the partnership in his father’s stead. The 
main business of the firm consisted in the sale of petrol and allied products as agents 
of Messrs. Burmah Shell Company. The firm had its headquarters at Pudukottai 
and branch at Karaikudi and other places. Though, on Srinivasalu Naidu’s 
death, that partnership was, in law, dissolved, accounts were not settled and the 
assets and liabilities were taken over by the new firm of which the plaintiff and 
defendant were the partners.: This partnership was registered under the Indian Part- 
nership Act. It continued to do business until it was dissolved by agreement of 
parties on 17th January, 1945. At the time of the dissolution, proceedings for assess- 
ment-of the profits of the firm to tax were pending. The assessment proceedings for 
‘the years 1943-44 and 1944-45 were concluded after the dissolution. The profits, 
found by the Income-tax authorities to have been earned by the firm, were carried 
into the separate accounts of each of the partners, one-half to the assessable income of 
the plaintiff and the other half to the assessable income of the defendant. ` 


In assessing the profits of the firm of Vedachala Mudaliar and Rangaraju Naidu, 
the Income-tax authorities did not accept as correct the accounts submitted by the 
firm. The authorities held that, in addition to the sum disclosed in the accounts, 
the firm had received moneys by sale of diesel oil at prices in excess of the authorised 
price.. During the accounting years 1942-43, 1943-44, control orders were in force 
relating to the sale of petrol and diesel oil, and sale of diesel oil at prices in excess: of 
the prices fixed by the control orders was an offence under the law. The income-tax 
authorities held, after enquiry, that-there had been such sales on the part of this firm 
and although the amount determined by the income-tax officer as realised by the firm 
by such sales was reduced in appeal, the finding of the income-tax officer that there 
had been such sales was maintained and profits were determined accordingly. 


. „After the proceedings relating to assessment of the partners to tax were completed, 
‘the income-tax officer proceeded to take action under section 28 of the Act. Under 
that section, if the income-tax officer is satisfied that any person has concealed the 
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particulars of his income. or deliberately furnished inaccurate particulars of such in- 
comer the officer may direct that such person shall pay, by way of penalty, such sum,,. 
in addition to any tax payable by him, as the income-tax officer may decide to. levy. 
Acting under that section, the income-tax officer passed. orders in .1951 ‘directing 
the firm to pay a penalty of Rs. 19,000 in respect of the year 1943-44 and Rs. 13,000 
in respect of the year 1944-45. The proceedings under section 28 were commenced 
after the firm had been dissolved by agreement’of parties. The income-tax officer was 
aware of the fact of the dissolution. In relation to the proceedings taken under sec- 
tion 28 of the Act, notice was served only on the plaintiff as partner of the firm tó show 
cause why such penalty should not be levied. He appeared on behalf of the firm 
and showed cause.. After the orders levying the penalty were passed, the plaintiff 
was called upon to pay the entire amount and, on. threat of coercive steps, he paid 


Rs. 16,000. The income-tax officer sent the notice, Exhibit B-2 on grd July, 1951 to *- 


the defendant informing him that the firm had been ordered to pay Rs. 32,000 as / 
penalty under section 28 (1) (c) of the Income-tax Act and that the plaintiff had paid.’ 
his half share namely Rs. 16,000 and called on the defendant to pay the balance of 
Rs. 16,000. ; The defendant did not pay. He.took no notice of that demand. The, 
plaintiff purporting to act on behalf of the firm appealed to the Appellate Assistant 
Commissioner who reduced the penalty for both years together to Rs. 9,800,. 
That sum was withheld out of the sum of Rs. 16,000 which had been paid by thé’ 
plaintiff and the balance was refunded to him. ; e nue 


` The plaintiff called upon the defendant to pay the plaintiff.a half.of the sum of 
Rs, 9,800.which he had paid to the income-tax authorities as penalty levied'under sec+: 
tion 28 (1) (c) of the Act, and pay the plaintiff, further, a ‘half of the expenses which 
he had incurred in conducting the proceedings before the income-tax officer ‘and the: 
Appellate Assistant Commissioner. The defendant :repudiated liability. Conse-: : 
quently, the plaintiff instituted the suit which has given rise to this appeal for recovery 
of.a sum of Rs. 7,080-12-2. ae A i E 

The plaintiff stated in paragraph 7 of the plaint that the defendant had had the 

benefit of the entire profits realised by the firm during the accounting years 1942-43, 
1943-44 and that, since he had his share of the profits, he was bound to pay a half 
share of the liability. The plaintiff pleaded further that the ascertainment of the 
profits and the payment to the defendant of his half share at the time of the dissolu- 
tion of the partnership in January, 1945 were subject to the defendant bearing a half 
share of the liabilities of the firm and that, even independently of that contract, the 
defendant was bound under law to'pay a half of the penalty which the plaintiff had 
paid and a half of the expenses which the plaintiff had icnurred. ; 


- The defendant in his written statement pleaded that, during the period of his 
partnership with the plaintiff, the affairs of the firm had been managed ‘solely by 
the plaintiff, and that the defendant was a sleeping partner.: The defendant denied, 
that he had received or had been paid any part of the profits said to have been illegally 
earned. The defendant pleaded that, since the plaintiff appeared to have had the 
exclusive, benefit of the illegal profits; he was bound solely to bear the burden of the 
penalty. The defendant alleged that at the time of the dissolution of the partner- . 
ship, accounts were settled in full between him and the plaintiff and there, was no` 
reservation of any contingent liability. Under the terms of the dissolution, according 
to the defendant, the plaintiff alone was bound to bear. the penalty, The defendant 
denied that any expenses had been incurred as alleged in the plaint or that he was 
liable to bear a ‘half of the expenses. The defendant contended that, the transaction in’. 
respect of which the expenses were incurred being illegal, the defendant could not, in . 
law, be called upon to pay'the plaintiff any part of the expenses. ; f 


The learned Subordinate Judge held that the levy of.the penalty was illegal ; 
and that the Income-tax Officer did not have jurisdicion, after the dissolution of the 
firm, to take action against the firm under section 28 of the Act. , It was conceded 
before him that, if the levy of the penalty was illegal and without jurisdiction, the 
plaintiff could not claim‘ contribution from the defendant. That was the main 
ground on which the learned Subordinaté Judge- dismissed the plaintiff’s suit. 
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The learned Subordinate Judge held further, that, even assuming that the income-tax 
officer had jurisdiction under section 28 (1) of the Act, after the dissolution of the part- 
nership, to levy a penalty on the firm, the proceedings which ended in the order levy-- 
ing the penalty could not bind the defendant, because no notice had been taken out to 
him: calling on him to show cause why penalty should not be levied. There was a 
subsidiary point mentionerd by the learned Subordinate Judge in his judgment rela- 
ting to the time when this alleged illegal transaction took place. The defendant’s 
father died in September, 1942. The learned Subordinate Judge said that, during 
the accounting year 1942-43 the illegal transactions had taken place during the 
father’s period of partnership and that, therefore, the defendant could not be made 
liable for the penalty levied as for that year. The Subordinate Judge found also that, 
under the terms of the dissolution of the partnership in 1945, there was no reservation 


` of liability under which the defendant could be called upon to share with the plaintiff 


the liability to pay the penalty. On the question whether the defendant was only a 
sleeping partner, the Subordinate Judge held that he was not. On the question whe- 
ther both the partners would be liable to pay the penalty if the levy of the penalty 


. was justified, the Subordinate Judge held that both the partners would be liable. 


The first question for decision in this appeal is whether the income-tax officer 
acted without jurisdiction in taking action under section 28 (1) of the Income-tax 
Act after the date of the dissolution of the firm. On that point, the appellant’s learn- 
ed counsel states that there is no plea in the written statement that levy of penalty 
on the firm was illegal on the ground of want of jurisdiction. Itistrue that no such 
express plea appears in the defendants’ wirtten statement. But the plea raises a 
pure question of law on the facts admitted in the plaint. The plea was taken during’ 
the trial of the suit and the learned Subordinate Judge has considered the plea and 
given a finding¢hereon. The question has therefore to be considered and decided 
intheappeal. On that question, the learned Subordinate Judge held that the income- 
tax officer did not have jurisdiction to take action under section 28:(r), after the date 
of dissolution of the firm. His view on that point is fully endorsed by the decision of 
this Court in Veerappan v. Commissioner of Income-tax. “On facts not distinguishable 
from the facts of this case, it was held in Veerappan v. Commissioner of Income-tax! that 
the basic principle underlying section 28 (1) is that a penalty could be levied under 
the section only on a person in existence on the date the penalty is imposed by the 
competent authority and that the Act could not authorise the Income-tax Officer to 
levy a penalty under section 28 (1) on the assessee which had ceased to be in existence 
on the relevant date. The Subordinate Judge’s view that the order passed by the 
Income-tax Officer, confirmed in apeal by the Appellate Assistant Commissioner, 
and the Income-tax Appellate Tribunal is an order which is legally not sustainable is 
correct. That finding, however, would not conclude the case against the plaintiff. 
It appears to have been conceded in the lower Court by the learned advocate who 
appeared for the plaintiff that, if the penalty levied by the income-tax officer was with- 
out jurisdiction, the plaintiff could not claim contribution from the defendant. That 
was an erroneous concession on a point of law. The order levying penalty might be 
an order passed without jurisdiction. But so long as the order remained in force, it 
would be lawful for the Income-tax authorities to call upon the revenue authorities 
concerned to enforce the order and collect the penalty. The collection of the penalty 
would not be unlawful though the order had been passed without jurisdiction. The 
only consequence of the order being an order passed without jurisdiction is that, if 
appropriate steps were taken in the appropriate forum, the order may be set aside. 
That is what happened in Veerappan’s.case!. On the basis of the order, the authorities 
sought to collect the tax. The assessee filed a petition for the issue of a writ of certiorari 
for quashing the order and that petition was allowed. If the assessee had not filed 
that writ petition and obtained an order quashing the order of the Income-tax Officer, 
the assessec would not have been permitted to resist enforcement of the order levying 
the penalty. In this case, the plaintiff appealed to the Appellate Assistant Commis- 
sioner and the Income-tax Appellate Tribunal. The penalty was reduced by the 
Oe e000 eeeeeSeee 
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Appellate Commissioner. No further relief was obtained from the Tribunal. The 
plaintiff did not take any further steps to have the order quashed. The defendant. 
received the communication Exhibit B-2 from the Income-tax Officer personally 
informing him that the order levying the penalty had been passed and that he was. 
liable to pay the amount which remained unpaid. He did not take any action to- 
have the order set aside. Therefore, the order could have been enforced either against 
him ormagainst the plaintiff. The liability of the firm was the joint and several 
liability of the partners. I find that the fact that the order levying the penalty had 
been passed by the income-tax authorities without jurisdiction does not by itself 
disentitle the plaintiff to the relief of contribution. 


The next contention urged on behalf of the defendant, which the learned Sub- 
ordinate Judge accepted, was that the order was, in any event , not binding on the. 
defendant. The reason urged in support of the contention was that notice of the 

_ proceedings under section 28 had not been given to the defendant until after the 
order had been passed by the Income-tax Officer. But in a case where action is 
taken under section 28 (1) against a firm, notice required under section 28 (3) may be 
served on a partner of the firm. Section 63 (2) of the Act is to the same effect. Since 
notice of the proceedings under section 28 (1) was served on‘the plaintiff, the de- 
fendant cannot plead that he had not been personally served with notice before 
the Income-tax Officer passed the order levying the penalty. 

I find that neither the fact that the order of penalty might have been set sade 
if appropriate steps had been taken in the High Court nor the fact that the order wa 
made without giving personal notice to the defendant disentitles the plaintiff to thes 
relief of contribution. 

The next question is whether, notwithstanding that the order levying the penalty 
might have been enforced either against the plaintiff or against the defendant, the 
plaintiff is not entitled to the relief of contribution, by reason (1) either of the contract 
between the parties at the time of the dissolution or (2) under the rule of law relating 
to contribution as between wrong-doers. 

On the question whether, under the contract between the parties at the time of 
the dissolution of the partnership in 1945, the defendant was bound to contribute to- 
wards the penalty paid by the plaintiff, the learned Subordinate Judge finds that there 
was no agreement between the parties at the time of the dissolution whereby the de- 
fendant undertook to share any such liability. There is the evidence of the plaintiff 


who says : 
“ After the defendant ceased to be a partner that is after 16th January, 1945, I associated Manager 
Govindarajulu Naidu as a partner........ The new partnership took over the assets and liabilities 


ofthe old partnership and continued as before ”. 
The defendant stated : 


“ On 16th January, 1945 there was a dissolution of partnership between us, and I was paid halfa 
share of the profits accrued and the whole of the capital contributed by me. The plaintiff took the 
entire stock in trade of the business...............005 1 


At the time of the the dissolution it was agreed that I should not be held liable for any tax that 
might be levied on the suit partnership. The plaintiff must have spent the moneys in his own interest.” 
In the order of the Income-tax officer, dated 16th March, 1950 relating to the year of 
assessment 1945-46, the Income-tax Officer states in relation to the firm of Veda- 
chala Mudaliar and Rangaraju Naidu : 

“ The assessee firm was dissolved on 16th January, 1945, the assets and liabilities of the firm 
having been taken over by Mr. M. Vedachala Mudaliar. The other partner Mr. S. Rangaraju Naidu 
has retired from the business ” £ 
It would of course not be correct to describe the transaction as a transaction of retire- 
ment of the defendant from the partnership. The expression “retirement” would be 
appropriate if there were more than two partners at that time and the partners other 
than the retiring partner continued the business as a firm. In this case, the plaintiff 
and the defendant were the only partners and the appropriate terms in relation to the 
severance of the defendant from the business is dissolution and not retirement. ‘There 
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was no firm in existence immediately after the defendant severed his connection 
with the business. It was being continued by Vedachala Mudaliar.as the sole proprie- 
tor. A few weeks thereafter he entered into a partnership with Govindarajulu Naidu 
in relation to the same business and the business which was the exclusive concern of 
Vedachala Mudaliar became the business of the partnership after the formation of the 
firm of which Vedachala Mudaliar and Govindarajulu Naidu were partners. 


. In support of the proposition that the defendant was bound to pay a half share 

of the penalty, the appellant’s learned counsel relied on the decision in Haveli Shah v. 

Charan Das). In that case after the dissolution of the partnership, two items which 

represented properties of the partnership were received by the principal partner 

.who was continuing the business. The junior partners who had ceased to be partners 
by reason of the dissolution claimed their share of the assets. , It was held by the 

Courts in India that the junior partners were entitled to a share. The Judicial Com- 

mittee confirmed that decision. It was found that those two items which were subse- 

quently received, were destined for the assets of the firm and were not included in the 

accounts which were settled at the time of the dissolution. After the dissolution, the 

principal partner had given receipts for the moneys due to the junior partners. The 

question whether the junior partners were entitled to a share of the assets received 

after the dissolution turned on the construction of those receipts. If, as a matter of 

construction of the receipts, it could be said that the aceounts were finally settled and 

that the junior partners would not be entitled to any share in the assets received sub- 
sequent to the dissolution, notwithstanding that such assets were not included in the 

accounts, the suit would fail. If, on the other hand, on a construction of the receipts, 

it was found that the intenion of the parties was that the accounts should be settled 
in relation only to the matters stated in the accounts and that, as regards subsequent 
receipts, the parties would be entitled to shares in the same way as they would have 
been entitled before the settlement of accounts, the junior partners would be entitled to 
succeed. ‘On the terms of the receipts and looking at the context in which the receipts 
were passed, the Courts held that the settlement at the time of the dissolution did not 
extend to the assets received subsequent to the dissolution; and that, therefore , in the 
items subsequently received the junior partners were entitled to a share, in the same 
way as they would have been if the assets had been received before the dissolution. 
That decision, therefore, does not Jay down a rule of law applicable to every case 
of am asset falling in, or a liability arising, after the dissolution of a partnership. With 
reference to the terms of the dissolution of the partnership between the plaintiff and 
the defendant, we would have to determine whether, in regard to any liability which 
accrued thereafter as a liability of the partnership, the defendant would have to share 
the burden with the plaintiff. The plaintiff’s own evidence makes it clear that, after 
the date of the dissolution, the defendant had nothing to do either with the assets or 
the liabilities of the partnership. If any item of asset were discovered subsequent to the 
settlement of accounts, as an asset of the partnehip, the defendant would not be enti- 
tled to claim a share in such asset. He handed over the business to the plaintiff as his 
exclusive concern and received profits as ascertained from the accounts and the capi- 
tal contributed by him and ceased his connection with the business. The inference 
to be drawn from the evidence is that the business inclusive of the assets and liabilities 
as they stood on the date of the dissolution and of assets and liabilities which might be 
discovered or might accrue after the date of dissolution became the exclusive concern 
of the plaintiff, and that the defendant would not beentitled to any asset which might 

be discovered subsequent to the dissolution and would not be liable to share any 

burden which might accrue susequent to that date. I find on this point that, under 

the agreement between the parties at the time of the dissolution, the plaintiff was 

bound himself to bear the penalty that was ievied. The next question, is whether 

‘assuming that there was no agreement betwen the parties, either express or implied, 
relating to the penalty, the plaintiff would, in law, be entitled to claim contribu- 

tion.‘ Discussion of that question often takes the form of a discussion of the applica- 
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ibility in India of the rule stated in Merryweather v. Nixan}. Itis unnecessary to consider 
the facts of that particular case, or the precise form of the rule laid down therein. 
An exhaustive discussion of the subject is found in Yegnarayana v. .Yagannadha Rao? 
‘The rule in the form in which it should be applied in our country is thus stated by 
Madhavan Nair, J., in that case : 


“ Tf an act is unlawful, or the doer of it knows it to be unlawful as constituting either a civil wrong 
-or a criminal'offence. he cannot maintain an action for contribution or for indemnity against the 
liability which results to him therefrom ”. 


If two persons deliberately commit an offence and derive profits therefrom and the 
commission of the offence involves them in a penalty for which they are jointly and 
severally liable, one person from whom the penalty is wholly realised cannot mains 
‘tain an action for contribution against the other. That decision is in full accord with 
the earlier Bench decision of this Court in Manja v. Kadugochen®. That decision itself 
followed the Bench decision in Suput Singh v. Imrit Tewari*. It is true that the rule, 
as stated by Madhavan Nair, J., in Yegnarayana v. Yagannadha Rao*, was not fully endor- 
‘sed by King, J., in Venkatarao v. Venkayya®. The view of King, J., was adopted in 
Dharna Dhar v. Chandra Shekhar’. In England, the rule as to joint tort-feasors not 
being entitled to contribution has been abrogated by the Law Reform (Married 
Women and Tort-feasors) Act, 1935. Section 6 of the Act states that where damage 
is suffered by any person as a result of a tort (whether a crime or not) judgment re- 
-covered against any tort-feasor liable in respect of that damage shall not be a bar to an 
action against the other tort-feasor and every tort-feasor liable in respect of that 
-damage may recover contribution’ from any other tort-feasor. There is, however, 
no right of contribution from any person who is entitled to be indemnified by the 
person seeking contribution. The English Act would not, in terms, apply to a case 
‘like the present where the liability was not founded on a tort but arose out of acts for 
which the State levied a penalty. But, irrespective of whether the English Act 
‘would be applicable to the facts before us, I am bound to follow the rule laid down in 
Manjav. Kadugochen® and Yegnarayana v. Yagannadha Rao*. The rule of law to be 
applied to this case may be thus stated : Where as a result of wilful wrong-doing on 
‘the part of two persons, they became jointly and severally liable to pay a penalty 
to the State, and such penalty is recovered wholly from one person, he cannot 
“maintain a suit against the other for contribution. - oe 


That leads us to the question of fact whether there was wilful wrong-doing on the 
part both of the plaintiff and the defendant. If the sales of diesel oil at prices in ex- 
»cess of the price prescribed by law had been made by the employees of the firm with- 
out the knowledge of the partners, the firm could not justly have been made liable 
to pay a penalty. It is true that, in this case, there is no evidence that either partner 
‘directed the sale of diesel oil at prices in excess of the legally permissible price or 
appropriated profits accruing therefrom. But we cannot obviously have evidence 
of that kind in this suit, because the persons examined are the plaintiff and the de- 
{fendant and the employees of the firm. On that point, we have only the statements 
found in the orders of the Income-tax Authorities, when they declined to accept as 
correct the accounts submitted by the firm for the assessment years 1943-44 and 1944- 
-45. The question for decision is whether the statements made in the orders for’assess- 
_ ‘ment form legally admissible evidence. That question, I answer in the affirmative 
on the basis of the decision in Koppanna Chelamiah v. Suryanarayana Jagapathi”. I adopt, 
with respect, the statement of the law made in that case that the judgment in a suit 
-which is the basis of a suit for contribution is admissible in evidence in the suit for 
contribution. In that case, the Subordinate Judge based his decision on the finding 
‘in the previous judgment which showed that the plaintiff was a joint tort-feasor. This 
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Court held that the Subordinate Judge was right. In this case, the Officer, who pass~ 
ed orders of assessment in relation to the assessment years 1943-44 and 1944-45, and 
in relation to the levy of penalty, held that the firm was itself a party to the illegal 
sales. The Income-tax Officer stated in his order, dated 28th February, 1951 that. 
the assessee had concealed his income and furnished inaccurate particulars of it.. 
The Appellate Assistant Commissioner stated in his order, dated 15th October, 1952 
that the transactions in the black market and income therefrom were concealed by 
the appellant and so the penalties were rightly levied. The Income-tax Appellate 
Tribunal, dealt more specifically with the question whether the sales had been made 
without the knowledge of the partners. The Tribunal stated : 


“ Tt is idle for the assessee to attempt to make a scape-goat of its employees at Karaikudi”’. 


The probability is that the employees would not sell in black market without the 
approval of the partners. The finding recorded by the Income-tax Authorities that. 
the assessee, namely, the partners, authorised the illegal sales is correct, and I accept 
it. There is evidence that both partners were in management of the ‘affairs of the- 
firm. The learned Subordinate Judge has accepted that evidence. I see no reason 
to differ from him. I find that the penalty was the result of deliberate wrong- 
doing on the part of both the partners. That being so, I find that the rule of law 
enunciated in Yegnarayana v. Yagannadha Rao, becomes directly applicable, and 
one partner cannot sue the other for contribution. 


The learned counsel for the appellant relied on section 69 of the Indian Contract: 
Act, for relief. Section 69 enacts : 


“ A person who is interested in the payment of money which another i is bound by lai to 
pay, and ae therefore pays it, is entitled to be reimbursed by the other ” 


I do not think that that section can be invoked in a case where contabaden is claimed- 
It is only where one person pays, because he is interested in such payment, what ano- 
ther person is alone liable to pay, that the section can be invoked. I find that the 
appellant is not entitled to relief under section 69 of the Contract Act. 


; Under the agreement between the parties at the time of the dissolution, the lia- 

bility to pay the penalty was solely that of the plaintiff. Hence even if the rule of 
law applicable be the rule enacted in Law Reforms (Married Women and Joint 
Tort-feasors) Act, 1935, the plaintiff would not be entitled to contribution from the 
defendant, The rule as to contribution i is cancelled by the right of indemnity arising 
on the agreement. 


The decree of the Subordinate Judge is correct, though not for the reasons given. 
in his judgment. The appeal is dismissed with costs. 


V.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
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‘L. Kesava Chettiar .- Appellant* 
v. ` , 
M. M. Ramanatha Mudaliar .. Respondent. 
Limitation Act (IX of 1908), Article 85 of Schedule II—Mutual, open and current accounts—What are— 
Tests to decide mutuality. 


For an account between two parties to be mutual there must be transactions on each 
side creating independent obligations on the other and not merely transactions which create obligations 
on the one side those on the other being merely complete or partial discharge of such obligations. 
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But it is not necessary that the dealing between the parties must refer either to different businesses or to 
distinct subject-matters. Nor is it necessary that actual reciprocal demands should have been made 
between the parties so long as the account is such that it could give rise to reciprocal demands. The 
Presence of a shifting balance in an account is one of the tests of-its mutuality. But its absence is 
not conclusive against mutuality. What the Court has to see is not whether the balance actually 


shifts but whether the nature of the transaction is such that it was capable of giving rise to shifting 
balances. In order to decide whether a particular account is mutual or not it is the essence of the 
transaction, that has to be looked into and the number of dealings do not count. Where a counter- 
claim is based on casual transactions it is the real import of the casual transacticns that has to be taken 
note of in deciding the question whether they give rise to independent obligations or whether they are 
merely a mode of liquidation of the obligations already undertaken by the party. 


Appeal under Clause 15 of the Letters Patent against the judgment and order 
of the Hon’ble Mr. Justice Ramaswami dated 16th September, 1955 in A.A.O. 
No. 442 of 1953 preferred against the order of the District Court of North Arcot at 
Vellore,dated 29th June, 1953 in A.S. No. 377 of 1951 (O.S. No. 41 of 1951, Sub- 
Court, Vellore). 


D. Ramaswami Ayyangar and P. R. Varadarajan, for Appellant. 
S: V. Venugopalachari, for Respondent. 


The Judgment of the Court was delivered by 


Ganapatia Pillai, J.—This Letters Patent Appeal is directed against the judg- 
ment and decree of Ramaswami, J., in C.M.A. No. 442 of 1953. The decree in 
that appeal confirmed the decree of the District Judge of North Arcot in A.S.No. 377 
of 1951, which reversed the decree of the Subordinate Judge of Vellore in O.S.No. 


41 of 1951. 


The appellant before us is the plaintiff in O.S. No. 41 of 1 951. The suit was 
laid for recovery of a sum of Rs. 4,371-12-6 due on dealings between the plaintiff 
and the defendant, had from 29th April, 1946 to 26th March, 1948. The suit itself was 
instituted on 7th March, 1951 within three years from the date of the last dealing 
shown in the accounts of the plaintiff. The defendant resisted the suit inter alla on 
the ground of limitation. The plaintiff pleaded that the account between the parties 
was a mutual, open and current account, and that, since Article 85 of Schedule II of 
the Limitation Act applied, the suit was in time. He also rélied on acknowledgment 
by part payments and contended that the suit was also saved by section 20 of the 
Indian Limitation Act. On the first question the learned Subordinate Judge held 
that Article 85 of the Limitation Act applied and granted a decree for a sum of Rs. 
3,584-10-0 after adjusting payments made, which were pleaded by the defendant 
or were found against. The learned District Judge of North Arcot, on appeal, took 
a different view, and held that Article 85 would not apply for the recovery of the 
balance due on the plaintiff’s account and-femanded the suit for fresh disposal and 
directed the Subordinate Judge to investigate the question whether the balance 
claimed was otherwise saved. By this he obviously referred to the plea of saving 
of limitation based upon section 20 of the Indian Limitation Act. 


On appeal, Ramaswami, J., confirmed the decision of the District Judge, but, 
in addition, went into the question of applicability of section 20 of the Limitation: 
Act, which was based upon the construction of certain receipts signed by the de- 
fendant, which are contained in Exhibits A-5 and A-6, and concluded that these 
were not sufficient to save limitation. Therefore, he dismissed the suit of the 
plaintiff. ; 

Mr. S. V. Venugopalachariar, learned counsel for the respondent, very’ 
properly did not invite us to examine the correctness of the view that Exhibits A-5 
and A-6 series were not sufficient to constitute acknowledgments within section 20 
of the Indian Limitation Act, especially when this question had.not been agitated 
before or examined by both the Subordinate Judge and the District Judge who have 
dealt with this case. “he arguments addressed to us referred only to the question 
of the applicability of Article 85 of the Indian Limitation Act. 
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The facts necessary for the purpose of ascertaining the applicability of Article 

85 are not in dispute. The appellant-plaintiff was during the period covered by suit. 

dealings a wholesale merchant carrying on business in yarn at Arni and the defen- 

dant respondent was a retailer in the same business at Kalambur. Throughout the 

period of the dealings between theparties, there was a State macliinery, controlling the 

supply and distribution of yarn. Though there was some dispute on the pleadings as 

regards the period of dealings, it is now agreed that the period commenced from 29th 

April, 1946.and ended with 26th March, 1948. It is seen from the copy of accounts of 

the plaintiff that, commencing from 29th April, 1946 up till gth October, 1946 the 

respondent was advancing substantial sums—a few thousands of Rupees—to the plain- 
tiff appellant even before supplies of yarn were made by the appellant. Subsequent 

-to October, 1946, payments made by the respondent to the appellant were mostly 
“in the nature of payment of price for the yarn supplied. This position continued 
till 7th August, 1947, when, again, there appears a credit balance in favour of the 

respondent in the account, which means that, again, the respondent began ‘to ad- 

vance monies to the appellant. This state. of account. showing credit balance in 

favour of the respondent continued till 18th October, 1947. ‘Thereafter, the ac- 

count constantly showed a debit balance against the respondent, which means that 

he had not paid any advances to the appellant upto the close of the account on 

26th March, 1948. On 26th March, 1948, tlie debit and credit sides were balanced, 

with the result that the accounts show a debit balance against the respondent in the 

sum of Rs.‘ 4,371-12-6, which was the amount claimed .in the plaint. i : 


. The, question, for consideration is whether the account evidencing this course 
of dealings between the parties amounts to a mutual, open and current account 
involving reciprocal demands between the parties. If the answer is in the affirma- 
tive, Article 85-of the Limitation Act is attracted and the suit would be in time. 


: Quite a large number of cases were cited before us, illustrating the test to ‘be 

applied in determining the mutuality of the dealings beween the parties and the 

„application of this test to individual cases. It is unnecessary for the purpose of this 
appeal to refer to the provisions of the English law as regards limitation in respect 
-of mutual accounts which have been succinctly summarised by Rankin, C.J., in 
Tea Financing Syndicate v. Chandra Kamal Bezbaruah!. The definition of ‘ mutuality ’ 

given by Holloway, C.J., in Hirada Basappa v.. Gadigi Mudappa®, has almost become 
a classic, being quoted with approval in every subsequent decision both of this Court 

and of other High Courts. It is useful to bear this definition in mind, which runs 
as follows :— . : : i l 

“To be mutual, there must be transactions on each side creating independent obligations on 


the other, and not merely transactions which create obligations on the one side, those on the other 
being merely complete or partial discharges ofsuch obligations ”. 


“Though this dictum of Holloway, C.J., was not quoted, the next'case of this 
Court in Lakshmayya v. Jagannatham®, applied the principle underlying this dictum. 
There, the plaintiff was ‘a boat-owner, and the defendant was entrusted with the 
working of these boats. The defendant was authorised by the contract between the 
parties to receive monies payable by people using the boats, to pay expenses incurred 
for working the boats, and to receive commission from the plaintiff for his work. 
Under this agreement, the defendant worked the boats for the period from roth 
January, 1879 to April 1880. Accounts were being furnished by the defendant to 
the plaintiff from time to time and the last such account showed a balance of Rs: 
179-11-4, due to the defendant. Soon after sending the last account, the defendant 
-called upon the plaintiff to pay the balance due to him. with interest. The suit was 
filed on the basis of these accounts; but the plaintiff claimed money as due on the 
basis of an intermediate account sent by the defendant. The question arose whether 
Article 85 of the Limitation Act applied to the balance due on such accounts. In 


«L.R. 58 Cal. 649. 3. (1887) LL.R. 10 Mad. 199 at 200. 
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dealing with this question, the Bench consisting of Kernan and Brandt, JJ., observed 
as follows :— i : 
“ There were here reciprocal demands between the plaintiff and the defendant apparent on the 


accounts, viz., the money received by the defendant for the earrfings’of the boat formed to that extent 
the plaintiff’s demand, and the payment by the defendant at the plaintiff’s request to other parties 
and the payment to the plaintiff and payments for the expenses of working the toats and the commis- 


sion due to him, to that extent, formed the defendant’s demand against the plaintiff.” 


It will be clear from the above that it is not necessary, for an account to bė 
mutual, that the dealings between the parties must refer either to different businesses 
or to distinct subject-matters. That has been assumed both by the learned District, 
Judge and by Ramaswami, J., in rejecting the plea that the account in this case was 
mutual. The District Judge observed as follows :— 

“ All the dealings between the parties admittedly relate to the yarn business, the plaintiff being a 
wholesaler and the defendant a retailer throughout. Because of the advances, the balances shifted, 


being sometimes to the credit of the plaintiff, and sometimes to that of the defendant. But the advances. 
were not loans, or arising out of any independent relationship whatever ”. 


To the same effect is thé following observation of Ramaswami, J :— 


“ But, throughout, there is only one single relationship, viz., that between wholesaler and retailer- 
and there is not even one transaction which arose independently or could be enforced as such ”, 


a 


In our opinion, this view is not in accordance with the dictum laid down’ i 
Lakshmayya v. Jagannatham*, cited above. As early as 1881, Sir Charles Sargent J. 

of the Bombay High Court in effect approved of the definition of mutuality given. 
by Holloway, C.J., in Hirada Basappa v. Gadigi Mudappa*, though this decision was 
not actually cited in Narandas Hemraji v. Vissendas Hemraj*, the case first mentioned; 
There, Sir Charles Sargent, J., relied on Gaseram v. Monohardas?. This early case dealt. 
with the provision of the Limitation Act (XIV of 1859), corresponding to clause 87 
of Schedule II of the Limitation Act (IX of 1871), which was the clause which Sir- 
Charles Sargent, J., had to interpret. The difference consisted merely in that the 
clause in the Act of 1859 applied to suits for balance on accounts current between. 
merchants, whereas clause 87 of the Second Schedule of IX of Act of 1871 applied to. 
every suit brought “‘for the balance due on mutual, open and current account where 
there have been reciprocal demands between the parties”. In repelling an argument 
that there should have been actual demands made by one party against the other for- 
payment of the balance due, Sir Charles Sargent, J., said :— ` ‘ 


“ Literally construed, it would confine’ the clause to those cases only in which both parties have, 
in the course of their dealing, made actual demands on one another. The more reasonable and more- 
probable intention of the framers of the clause appears to have been that it should apply to cases. 
where the course of business has been of such a nature as to give rise to reciprocal demands 
between the parties—-in other words, where the dealings between the parties are such that sometimes 
the balance may be in favour of one party and, sometimes, of the other ”. 


The language of Article 85 of the present Limitation Act IX of 1908 is in similar 
terms : 


“ For the balance due on a mutual, open and current account where there have been reciprocal. 
emands between the parties ”. 
This does not however give rise to the condition that actual demands should. 
have been made, as on the authorities, it is undoubted that, even though there were 
no actual demands, the account would be mutual, provided it was such that it could 
give rise to mutual demands. 


The observation of Sir Charles Sargent, J., quoted above, relating to shifting 
balances, has given rise to a conflict in later decisions. One view was that a shifting 
balance is a conclusive test of mutuality. The other view was that it is only one of 
the tests of mutuality and the absence of it does not indicate that the account was not 
mutual. In our view the correct rule on this point was stated as early as 1894 in 





1. (1887) I.L.R. 10 Mad. 199 at 200. 3- (1881) LL.R. 6 Bom. 134. 
2. (1871) 6 M.H.G.R. 142. >`. ~ 4. 2 Ind. Jurist N.S. 241. 1 
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Velu Pillai v. Ghose Mahomed}, After quoting the observations of Sir Charles 
Sargent, J., in Varandas Hemrajl v. Vissandas Hemraj*, the learned Judges who consti- 
tuted the Bench in that case explained the meaning of the observation of Sir Charles 
Sargent, J., thus :— 


“ The meaning of which is not that there must have been such a shifting balance, but such was a 
possible and likely incident of the mutual transactions, with regard to which the account was kept”. 


"This view was reiterated in Kunhikutti Ali v. Kunhammad*. Schwabe, C. J., who deli- 
vered the judgment in that case referred to the judgment of Mookerjee, J., in Ram- 
_pershad v. Harbans Singh‘, and quotes the discussion in the judgment of Mookerjee, J., 
about the shifting balance in the following passage and explains it :— 


“ He then enters on a discussion of the various cases on those lines and points out that ‘ where you 
“have a case of shifting balance, sometimes in favour of one side, sometimes in favour of the other, 
it is a test of mutuality, but its absence is not conclusive: proof against mutuality’. The meaning 
-of that, as I understand it, is that, if you may get a balance in favour of either party, it follows that 
-there must be mutual liabilities of both parties to each other ; if the balance is always in favour of one 
party in the very nature of the transactions, there, you have got a case where you have not separate 
-mutual dealings.” . z À , 


‘The above quotation aptly illustrates the significance of a shifting balance as a test 
-of mutuality. The presence of a shifting balance is one of the tests of mutuality; but, 
.as already indicated by us, its absence may not be conclusive against mutuality, be- 
cause in every case, the facts must be sifted to find out if there could have been reci- 
_procal demands by one upon the other as a result of the dealings. The correct view 
“on this matter is that laid down in Velu Pillai v. Ghose Mohomed?, in the following 
.terms, which we respectfully endorse :— ; 


“A shifting balance may, no doubt, be a test of mutuality, but its absence cannot be taken to be 
:conclusive proof against mutuality ”. 
‘That the account in this case was both open and current is admitted by both sides. 
Mr. Venugopalachari, learned counsel for the respondent, however, contended that 
„the few instances where the balance was in favour of the defendant, were only casual 
‘transactions, which should not be taken as indicating an independent course of 
transactions. To reinforce this argument, he cited Velu Pillai v. Ghose Mahomed}, 
‘There, the father of the plaintiffs who was a broker had continuous dealings with the 
.defendant from September, 1885, to 7th October, 1890. The suit was laid for re- 
-covery of the balance due on this account. Purchases were ordinarily made in that 
.case by the defendants from the plaintiffs’ father ; but, two entries were found in the 
plaintiffs’ account, showing purchase of oil by the plaintiffs’ father from the defen- 
‘dants. On the strength of these two entries, it was contended in that case that the 
account was a mutual one. In repélling this argument, the learned Judges said :— 


> “The amounts credited to defendants in the account kept by plaintiffs in the present case are 
-merely payments made in reduction of the debt-due from defendants to plaintiffs, and two entries of 
„amounts due to defendants from plaintiff for oil, etc., purchased from defendants are also credited 
merely as items received in partial discharge of defendants’ debt, to the plaintiffs. We cannot accede 
ito the contention that they are evidence of reciprocal demands. They are casual merely and no 
‘such as would imply a regular course of reciprocal dealings.” a 


‘To appreciate the significance of the alleged reciprocal demands, we must have re- 
gard to the facts of that case. The plaintiffs’ account disclosed a course of dealings 
«where the defendant had been making regular purchases from the plaintiffs’ father. 
“Numerous entries showed such purchases. During the course of these dealings, two 
-instances of sale of oil by the defendants to the plaintiffs’ father occurred, which were 
-entered in the plaintiffs’ account. But these two instances of purchase of oil were not 
independent transactions, but items received in partial discharge of the defendants’ 
liability to the plaintiffs. This is the basis for the observation that the transactions 
-were casual and would not imply a regular course of reciprocal dealings. Bearing 


=————— er ._.;.;_ OOO nets + 
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this in mind, if we examine the dealings between the parties in the present case, we 
would see that, for a period of nearly five months at the commencement of the deal- 
ings, the defendant had been making advances tothe plaintiff. even at a time when 
no money was due by him for the supply of yarn. _ Again for a further period of 24 
months during August, September and October, 1947,, the defendant had -been 
similarly: making payments in the nature of advances. These payments could not be 
construed as payments made in discharge of the liability incurred by the defendant 
for yarn purchased from the plaintiff. The advances made by the defendant are 
nearly 13 in number. They do not in our opinion answer the test of casualness laid. 
‘down in Felu Pillai v. Ghose Mahomed}, ; 


Learned counsel for the respondent cited Shiev Gowda v. Fernandez*, for the con- . 
tention that there could be no mutuality where the course of dealings merely showed: 
that the transactions related to only one relationship between the parties. The facts , 
of that case are as follows: The plaintiffs were merchants and the defendants were 
coffee-planters. The accounts of the plaintiffs from the year 1893 showed that the 
plaintiffs had been financing the defendants and the defendants had been sending: 
consignments of coffee to the plaintiffs. ` By January, 1894, the advances made ‘by. 
the plaintiffs amounted to Rs. 10,700. In that month, a consignment of coffee was 
received by the plaintiffs from the defendants, and, later consignments also were 
received. These consignments were sold by the plaintiffs, and defendants were. 
credited with the sale proceeds with interest. A balance was struck in May, 1894, 
which included debits against the defendants for interest due on monies advanced by. 
the plaintiffs, and also with what was termed commission. This was not really 
commission, but an amount calculated at Rs. 2 per candy, every Rs. 1,000 advanced 
being taken as equivalent of 30 candies in respect of advances before any coffee was 
received by the plaintiffs, and-every Rs. 1,600 being taken as equivalent of 10 candies 
in respect of advances made subsequently. . Ultimately, in November, 1899, the 
balance shown in the plaintiffs’ accounts was a sum of Rs. 7,500 and, odd due by the 
defendants, for which the suit was brought.. On these facts, the Bench held that the 
relationship between the defendants and the plaintiffs was not that of seller and buyer 
as regards the coffee consigned to the plaintiffs, nor that of principal and agent in 
respect of the coffee sold by the plaintiffs. The Bench ruled that the contract þet- 
ween the parties was that the plaintiffs should finance the defendants and the defen- 
dants should keep the plaintiffs secured in respect of the advances made by the plain- 
tiffs on their behalf by consigning to them coffee of a value equal to.the amount of 
their indebtedness, the defendants being given credit for the prices of the coffee as and’ 
when sold by the plaintiffs, and if the defendants failed to do this, they should make, 
further payment of what is called commission, which was really a payment by way of 
damages. On these findings, the conclusion reached was that there were no inde- 
pendent obligations on-both sides. The consignment of coffee by the defendants was: 
really in discharge of the obligation, under which they already lay, namely, the 
obligation to repay the advances made by the plaintiffs. Throughout, the parties 
kept the position of the plaintiffs being a creditor and the defendants being a debtor 
and the consignment of coffee was only one of the methods of repayment of the 
obligation of a debtor towards the creditor. This decision, therefore,-does not help 
the respondent, because, in the present case, it cannot be construed, as we would show. 
presently, that, when the advances were made’ by’ the defendant to the plaintiff they 
‘were actually made for the discharge of any obligation already undertaken by ‘the 
defendant or as the result of any agreement relating to the business of sale and pur- 
chase of yarn. |e Ne eG : Ti 


Both the learned District Judge and Ramaswami, J.; have construed the advan: 
ces made by the defendants as not giving rise to any independent obligation, because 
they thought that the advances were really intended to secure supplies of yarn. In - 
one sense, they are right. Clearly, this is not a case where the defendant made the _ 


a. (1893) 4M.LJ. 140: LL.R..17 Mad. 293. 2. (1910) 21 M.L.J. 391: LL.R. 34 Mad. 513 
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advances intending them to be loans. But that, is not the distinction which matters. 
It is common ground that, neither by reason of contract nor by reason of agreement 
of parties, the defendant was under a liability to make any advances to secure sup- 
plies of yarn. The mere fact that the monies were not paid as loans would not lead 
to the inference that they do not give rise to any independent obligation on the part 
of the plaintiff. Ramaswami, J., in one portion of his judgment, observed as 
follows :— > 

“One test of this (what the learned Judge refers to was the existence of an independent relation- 
ship, apart from that of a retailer and wholesaler, between the parties) is that, during the relevant 
period, the defendant could not have filed a suit against the plaintiff.for recovery of the advances as 
such and independently of the yarn transactions.” eS 
With all respect to Ramaswami, J., we do not agree that the defendant could not 
have maintained a suit for the recovery of the advances, independent of the supply of 
yarn. Clearly, even though the advances in this case are not monies lent, they are at 


- feast monies had and received for the use of the defendant. Unless the facts show that 


the advances were paid under an obligation to pay for the future purchase of yarn, 

the receipt of money by the plaintiff—we are referring to the advances—creates an 

obligation on the part of the plaintiff to return the money. ‘Though, in fact, this 

was not a uniform course of dealings between the parties—and, in one sense,- we 

may agree that the defendant did not intend the advances to be repaid. in cash—yet, 

the crucial test is, what are the obligations that arise in law by reason of payment of 
advances by the defendant and the acceptance ofsuch advances by the plaintiff. Only 
two consequences can follow. If the payments were made under a contract, that is 
to say, under a duty cast by the contract upon the defendant to make such payments, 
certainly, the right to recover these monies would depend upon the terms of that 
contract. If that contract provided that the payments should be liquidated by 
future supplies of yarn, money so paid could not be properly described as money had 
and received by the plaintiff for the use of the defendant. It is true that, as already 
pointed out by us, the advances are not loans obtained by the plaintiff. But, once 
there was no obligation on the part of the plaintiff to supply yarn in spite of the fact 
that he had accepted the advances, the only other alternative is that, by the fact of 
acceptance of these advances, the plaintiff had put himself under a liability to return 
money received for the use of the defendant. That no such demand was actually 
made by the defendant during the course of the dealings—and we may even say that 
that was not the intention of the defendant in making the advance—is not material 
for our purpose. Intention in a case of this kind becomes relevant only if it helps to 

understand a contract or agreement concluded between the parties. Inthe absence 
of any such contract ór agreement, whatever might have been the intention of the 
defendant in making the advances, so long as he did not intend to make a gift of the 
monies, in law, the obligation on the part of the plaintiff to return the money arises. 

This obligation could certainly have been enforced by a suit, if the defendant was so 
minded. The fact that no such demand for return of the money was made is not 
material in determining the relationship between the parties. To illustrate the dis- 
tinction we draw, we may refer to the facts in Tea Financing Syndicatev. Chandra Kamal 
Bezbaruah}. There, the plaintiffs were a limited company called Planters’ Agency 
Company, the defendant was the proprietor of a tea estate in Assam. ‘Under a deed 
of hypothecation dated 3rd February, 1920, the plaintiffs undertook to make advan- 
ces to the defendant to an extent not exceeding Rs. 80,000 to enable him to work and 
carry on the tea estate ; but it was expressly provided in the deed that the plaintiffs 

might discontinue the advances as and when they considered it expedient with one 
month’s notice to the defendant. By the deed of hypothecation, the defendant hypo- 
thecated to the plaintiffs the entire tea crop for the season 1920 and the produce there- 

of, and agreed to send the tea grown in his estate, as soon as it was manufactured, 
to the plaintiffs, in order that it might be sold in Calcutta by the plaintiffs by public 
auction. It was further declared by the hypothecation deed that, until the tea shoud 

be so consigned and transmitted, the defendant would hold it in trust for the plain- 








1. (1931) I.L.R. 58 Cal. 649. 
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tiffs and at the plaintiffs’ absolute order and disposal. It was further agreed under 
the hypothecation deed that the defendant’s account in the plaintiffs’ book should be 
made up with interest at g per cent. per annum with. half-yearly rests and that all 
costs, charges and expenses incurred by the plaintiffs in connection with the security. 
and the amount for the time being due to the plaintiffs on the said account should be 
repaid by the defendant to the plaintiffs on demand, or, if no.demand be made, with- 
in one year from the date of the deed. The plaintiffs alleged that, in pursuance of this 
arrangement, they had advanced monies to the defendant and had received from the 
defendant consignments of tea, the proceeds of which, after sale, they had credited to 
the defendant. Such dealings commenced from grd February, 1920 and ended on 
goth June, 1921. For the balance due on such account, the suit was brought. The 
defendant, among other grounds, resisted the suit on the ground that the plaintiffs’ , 
account was not a mutual, open and current account. Except the agreement bet- 
ween the parties evidenced by the hypothecation deed, there was no other or further 
agreement between them. Considering the nature of this account between the 
parties, Rankin, C.J., observed thus : 

“ In my opinion, the plaintiffs’ liability to account to the defendant for the proceeds of the tea 
sold by them was an independent obligation, and the circumstance that they were expected and in- 
tended to apply such sums as would be necessary in liquidation of their advances does not mean that 


this was an account in which the obligation were all on one side as distinct from an account in which 
there are cross-claims or reciprocal demands.” 


We are in respectful agreement with this view, and we would sum up the legat 
position thus : 


(1) To constitute a mutual account between two parties, the essence of the 
transactions should be looked at in order to find out if independent obligations arise 
on both sides resulting in possibility of reciprocal demands, even though the 
transactions may relate to the same commodity or to the same kind of business. 


(2) Before deciding whether a particular course of dealings is a continuous 
course of transactions independent of the other transactions involved in the case, the 
number of dealings do not count to decide whether the counter-claim arises upon 
casual transactions: the real import of the casual transaction should be taken note of 
in deciding the question whether they give rise to independent obligations or whether 
they are merely a mode of liquidation of the’ obligation ‘already undertaken by 
the party. f 

(3) A shifting balance may, no doubt, be a test of mutuality, but its absence 
cannot be taken to be conclusive proof against mutuality. The real point to be 
noticed is not whether balances actually shifted, but whether the nature of the 
transactions was such that it was capable of giving rise to shifting balances. 


(4) Thè absence of actual reciprocal demands would not matter, because the 
point to be considered is whether such demands were capable of being made on the 
account by one party upon the other. 


_ Applying these principles, we hold that, in this case, though the advances were 
intended to procure supplies of yarn and eventually to liquidate the price of the yarn 
supplied by the plaintiff to the defendant, this would not mean that the obligation to 
return the advance was non-existent or was not independent of the obligation arising 
under the sale and purchase of yarn. The legal import of the transactions between 
the parties is such as to give rise to cross-claims or reciprocal demands. With all 
respect to Ramaswami, J., was are of opinion that this is a case where the applica- 
tion of Article 85 of the Limitation Act is called for, and the balance claimed in suit 
was within time. In view of this it is not necessary to deal with the other question 
whether Exhibits A-5 and A-6'were sufficient to save limitation under section 20 "of 
the Limitation Act. ` ` ` ` 


The appeal is allowed. The decrees of Ramaswami, J., and of the District 
Judge of North Arcot are set aside, and the decreé of the learned Subordinate Judge 
of Vellore is restored. The costs of the appellant in this appeal and before Rama- 
swami, J., and the District Judge of North Arcot will be paid by the respondent. 
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-. This appeal having been set down for being mentioned this day, the Court made 
the following Order :—- f : : ; 

: tis represented to us that therespondent is ań agriculturist and entitled to relief 
on that ground in the matter of enforcemient of the decree. As the plea involves ques- 
tion’of fact, we are not in a position to deal with it. The respondent will be at liberty 
to take such steps as may be open to him to obtain a relief on the ground that he 


is an‘agriculturist in appropriate proceedings. - - 
% : RM, ; . aS - Appeal allowed. 
IN THE HIGH COURT OF JUDIGATURE-AT MADRAS. 
: ` Present :—MR. Justice RajaGopaLan AND Mr. Justice RaMAcHANDRA IYER, 
` Mir Mohd. Ali, Bus Owner, Vellore l : .. - Applicant* 
vo amii oo 
The Commissioner of Income-tax, Madras oo Respondent. 


4 


Income-tax Act (XI of 1922), section 10 (2) (vi) and section 10 (2) (vi) (4)—Depreciation admissible 
under—Diesel, engine fitted to motor vehicles in replacement of existing engines—Additional depreciation—If could 
be claimed— Machinery —What is.‘ 

In the absence of a statutory definition the normal méaning of the word ‘ machinery ’ should be 
given to the expression in section 10 (2) (vi) of the Income-tax Act and the word must be given the 
same meaning in both the sub-sections, viz., section 10 (2) (vi) and section 10 (2) (vi) (a). A diesel 
engirie ‘fitted. to a motor vehicle is ‘ machinery °- within the meaning of the. section. Machinery 
does not cease to be so merely because it has to be used in conjunction with one or more machines 
nor does it cease to be machinery merely because it is installed as part of a manufacturing or indus“ 
trial plant. ` i RT e aT i > 
-  Maneklal Vallabadas Parekh v. Commissioner of Income-tax, (1959) 37 I.T.R. 142, differed. 

“Hence an assessee, a bus owner, is entitled to the claim of depreciation both under section 10 
(2) (vi) and section 10 (2) `(vi) (a) of the Income-tax Act in cases where he has fitted diesel 
engines to his motor vehicles in replacement of the existing engines and the fact that the diesel engines 
were part of the motor vehicle is not relevant in deciding the claim for depreciation allowance. 
The diesel engines being ‘ machinery ’ the assessee will be entitled to claim the statutory allowance: 


for-depreciation. - 


“Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), in R.A. Nos. 931, 
932 and 933 of 1955-56 on its file, for decision on certain questions of law. 


S. Swaminathan, for Applicant. l As 
C. S. Rama Rao Sahib, Special Counsel for Income-tax, for Respondent. _ 
“The Judgment of the Court was delivered by 


Rajagopalan, 7.—The first of the two questions referred to this Court under sec- 
tion 66-(1) of the Income-tax Act was : : i 6 : 

“ Whether on the facts and in the.circumstances of the case, the disallowance of any portion of 
payment of interest of Rs. 12,541 in the first year, Rs. 20,851, in the second year, and Rs. 40,302, 
in the third year, on the amounts borrowed by the assessee for the purpose of his business is correct?” 
i That factually the assessee paid Rs. 12,541 in the first year (the account year’ 
ending with 31st March, 1949) Rs. 20,851 in the second year and Rs. 40,302 in the 
third year towards interest on the loans he had contracted was apparently accepted 
by the Tribunal. - What was ultimately allowed by the Tribunal as deduction was 
Rs. 8,000 in the first year, Rs. 14,000 in the second year and Rs. 13,000 in the third 
year. The question is whether the claim of the assessee should have been allowed in 
full. me : : 

The accounts of the assessee were rejected as unreliable and the gross incoime 
of the assessee had to be estimated under the Proviso to section 13 of the-Act in each 
of the three assessment years. The Assistant Commissioner and the Tribunal rightly 
overruled the view of thé Income-tax Officer, that under such circumstances nothing 
was allowable as deduction, though the assessee had expended the amounts in ques- 





* Case Referred No. 82 of 1956. 5 X 16th November, 1959. 
. i í - (25th Kartika, 1881—Saka.) 


z e 


I} MIR MOHD. ALI 2.‘GOMMISSIONER OF LT: (Rajagopalan, 7.). 461 


tion to meet the interest charges. But how much of the loans was borrowed for the 
transport business of the assessee, he had to prove and while, no accounts were ` 
produced for the third year, the books produced for the first two years were rejected 
as unreliable. . The Tribunal had therefore necessarily to estimate how much of the 
payments represented interest on loans borrowed and utilised for the transport 
business of the assessee, It was- for the assessee to prove that-each of the. loans on 
which he paid interest in the years in question .was utilised for his business and 
that burden the assessee did not discharge. There is really no material on record to 
sustain any possible contention, that ‘the estimates ultimately upheld’ by the 
Tribunal were unreasonable. We have to answer the first question in the affir- 
mative and against the assessee. ‘ 

The second questions which related only to the assessment year 1950-51 ran: 

“ Whether extra depreciation is admissible under the provisions of section 10 (2) (vi) (a) of the 


Income-tax Act, in respect of a diesel oil’ engine fitted to a motor vehicle in replacement of the 
existing engine ”. $ 


The relevant facts were not in dispute. In the year of account ending with 31st 
March, 1950, the assessee replaced the petrol driven engines in two of his buses MDJ 
593 and MDJ 723 by new diesel engines and he incurred an’ expenditure of Rs. 
18,544 on the purchase of these two diesel engines. He claimed deductions for. the 
depreciation allowances permitted by paragraph (1) of section 10 (2) (vi) of the Act 
(normal or initial depreciation) paragraph (2) of section 10 (2) (vi) of the Act (addi- 
tional or extra depreciation) and by section 10 (2) (vi) (a) (additional and special 
depreciation). The claim for normal depreciation was allowed by the Income-tax 
Officer himself, but he disallowed the claims under the other two heads, and that 
disallowance was ultimately confirmed . by the Tribunal. The question as it has 
been framed by the Tribunal would appear to refer only to the disallowance of the 
claim under section 10 (2) (vi) (a) and not the disallowance of.the’claim under para- 
graph (2) of section 10 (2) (vi). Quite obviously it was an accidental slip, because 
what the Tribunal’stated in its order on appeal was : . ` - 

“ In our opinion the assessee is not entitled to extra-depreciation under section ro (2) (vi) or 
10 (2) (vi) (a)........ ad i , ; a 
So we amended the questions and the amended question runs : 

“Whether extra depreciation is admissible under the provisions of section 10 (2) (vi) and section 
10 (2) (vi) (a) of the Income-tax Act in respect of the dièsel oil engines fitted to-the motor vehicles 
in replacement of the existing engines?” ~ _—- ; vy . f 

Sections ro (2) (vi) and’ 10 (2) (vi) (a) of the Act provided for allowance-for 
depreciation of machinery and plant among other things which belonged to the assessee: 
and which he utilised for his business. While section 10 (5) of the Act defines the 
expression, plant “plant excludes. vehicles, books, scientific, apparatus and surgical 
equipment purchased for the purposes of the business, profession or vocation’? 
the term ‘machinery’ itself has not been given any statutory definition: It should 
however be obvious that the word machinery must be given the same meaning with 
reference to each of the three statutory provisions. we have now to consider, para~ 
graphs (1) and (2) of section 10 (2) (vi) and section ro (2) (vi) (2). Ifthe diesel 
engine was machinery for the normal depreciation for which the first paragraph of 
section 10 (2) (vi) provided it should continue to be machinery also for the addi- 
tional allowances for depreciation under second paragraph of section ro (2) (vi). 
and section 10 (2) (vi) (a). In the absence of a statutory definition the normal 
meaning of the word machinery has to be accorded to it. i 


In Corporation of Calcutta. v. Chairman, Cossipore and ‘Chitpore Municipality? their 
Lordships of the Privy Council stated at page 201 : s i 


“ Their Lordships concur with Lord Davey ‘in thinking that thereis -great danger in attempting 
to give a definition of the word ‘ machinery’ which will be applicable in all cases. It may be impos- 
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sible to succeed in such an attempt. If their Lordships were obliged to run the hazard of the attempt, 
they would be inclined to say that the word ‘ machinery ’ when used in ordinary language prima facie, 
means some mechanical contrivances which, by themselves or in combination with one or more 
other mechanical contrivances, by the combined movement and interdependent operation of their 
respective parts generate power, or evoke, modify, apply or direct natural forces with the object in 
each case of effecting so definite and specific a result.” : 
That may not.be an exhaustive test. But even judged by that test a diesel engine is 
certainly machinery. ‘ : 


The learned counsel for the assessee drew our attention to the decision of the 
Court of Appeal in Maden and Ireland, Lid. v. Hinton’. The headnote runs : 

“ The appellant carried on business as a manufacturer of boots, shoes and slippers. A number of 
heavy machines were used in the business, and the knives and lasts were inserted,into the machines. 
The knives wear on quickly and have to be replaced frequently. Every type of shoe requires its own 


shape of knife and last. The machines cannot function without the knives and lasts, and the knives 
and lasts are useless except when placed in the appropriate machines..........- 


It was contended on behalf of the respondent that the expenditure on the knives and lasts was 
not expenditure on capital account, but on revenue account ; and that they were not parts of the 
machines, but were chattels. It was contended on behalf of the appellant that the expenditure was 


on capital account, since it was expenditure on machinery or plant, and so was entitled to an invest- 
ment allowance.......... 3 


The Court of Appeal held (x) that the knives and lasts were machinery or plant 5 
(2) that the expenditure was capital expenditure ; and (3) that an investment allo- 
wance should be made in respect of that expenditure. The investment allowance 
the Court of Appeal had to allow was something analogous to the additional depre- 
ciation allowance for which section 10 (2) (vi) -(a) provided. We have referred to 
this case only to emphasise what their Lordships of the Privy Council pointed out 
in Corporation of Calcutta v. Chairman, Cossipore and Chithore Municipality*, that it may 
not be possible or desirable to give an exhaustive definition of the word ‘machinery ’. 
It may not however be necessary to extend the principle laid down by the Court of 
Appeal in Maden and Ireland, Lid. v. Hinton}, to decide whether diesel engines consti- 
tuted machinery within the meaning of section 10 (2) (vi) and ro (2) (vi) (a) of 
the Income-tax Act. l 


The further requirement of the second paragraph of section 10 (2) (vi) is that 
the machinery being new must have been installed between ist April, 1946 and g1st 
March, 1956. Section ro (2) (vi) (a) applies to new machinery installed after 31st 
March, 1948. We had to consider in Commissioner of Income-tax v. Messrs. Sri Rama 
Vilas (P.) Ltd., Madras*, the scope of the statutory requirement of ‘installed’ and 
judged by that test we have to hold that the diesel engines were ‘installed’ when they 
were fitted to the buses to run them. 


Of the reasons given by the Tribunal for disallowing the claim for additional 
depreciation only one requires consideration. The others were really irrelevant, 
for example, that the assessee did not show in his books the sale price of the old 
engines, or that he did not show that anything was wrong with the old petrol driven 
engines. While it was not necessary that the assessee should prove that the 
installation of diesel engines improved immediately the profit earning capacity of the 
buses, even that was satisfied in this case, the Tribunal stated ; 


“ In our opinion the assessee is not entitled to extra depreciation under section 10 (2) (vi) or 
to (2) (vi) (a) because however important the engine might be for the running of a motor car, it is 
after all part of an equipment and it cannot by itself become ‘machinery’ for the purpose of claiming 
extra depreciation as envisaged in those two sub-sections ”. 


Virtually the same idea was put in different words by Mr. Rama Rao Saheb, 
learned counsel for the Department. He pointed out that the bus was a plant within 

` the meaning of sections 10 (2) (vi) and 10 (2) (vi) (a). He urged that, when the 
diesel engine became part of that plant, no separate depreciation could be claimed on 
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a part of that plant, that is, the diesel engine fitted to that vehicles, and the .assessee’s 
only right thereafter was to claim .depreciation of the plant as a whole, On the 
plant, that is, the bus, only the normal depreciation would be permissible, and not the 
additional depreciation for which the second paragraph of section 10 (2) (vi) and 


section 10 (2) (vi) (a) provided. The buses had been acquired anterior to 1946. 


The contention of the learned counsel for the Department was backed by the 
authority of the decision of the Bombay High Court in Maneklal Vallabadas Parekh v. 
Commissioner of Income-tax,1 With all respect to the learned Judges, we are unable to 
share the view they took on the scope of sections 10 (2) (vi) and 10 (2) (vi) (a). 


At page 144 of the report the learned Judges observed :— 


“We are also unable to agree with the alternative contention........ that these diesel engines 
constitute ‘ machinery being new which has been installed’. In our view, in order that initial depre-° 
ciation should be.allowable on machinery, it must be a self-contained unit Capable of being put to use 
in the business, profession or vocation for the benefit of which it is installed. In the pressént case, 
the diesel engines installed by the assessee do not satisfy that test ”. : 


In our opinion machinery does not cease to be machinery merelylbecause it has 
to be used in conjunction with one or more machines. Nor does it cease to be machi- 


We are unable to see anything in the concept of machinery as that word is under- 
stood in the English language or in the statutory provisions, sections 10 (2) (vi) and 
10 (2) (vi) (a) of the Act, that justifies the adoption of the test formulated by the 
learned Judges of the Bombay High Court in Maneklal Vallabadas Parekh v. Commissioner 
of Income-tax}, that the machinery must be a self-contained unit. .Does .an electric 
motor which provides power cease to be machinery because it is part of an industrial 
plant, and except to provide power for that plant the electric motor would be need- 
less for the business of the assessec.? All that the statute (sections 10 (2) (vi) and ro 
(2)(vi) (a)) requires is that it must be new machinery, and that that machinery must 
be used in the business of the assessee. If integration with other pieces of machinery, 
all of which together may constitute an industrial or manufacturing plant, does not 
divest that item of machinery of its character of machinery, we fail to see why any 
difference should be made when the integration of the machinery is with a motor bus, 
which was a vehicle is a plant for the purposes of sections 10 (2) (vi) and 10 (2) (vi) 
(a). It must be remembered that it is an inclusive definition: of plant that has been 
given in section 10 (5) of the Act. We can see no basis, statutory or otherwise, for 
the view, that machinery loses its identity as machinery for the purpose of sections 10 
(2) (vi) and 10 (2) (vi) (a) if it made part of a ‘plant.’ 


Another of the contentions rejected in Maneklal Vallabadas Parekh v. Commissioner 
of Income-tax}, was apparently that the diesel engine fitted into the bus was itself a 
plant within the meaning of sections 10 (2) (vi) and 10 (2) (vi) (a). The learned 
Judges observed: 

“ Evidently, the assessee has purchased diesel engines for his business and he has installed them in 
vehicles. Though by the definition of ‘ plant’ vehicles are included, we would not, especially in 
interpreting a taxing statute, be justified in holding that what is installed in a vehicle which in subs- 
tance forms part thereof would also be regarded as included in the connotation of that expression. 
We are therefore unable to accept the contention........- that because the disesel engines are installed 


in the vehicles, initial depreciation is allowable to the assessee in respect of those engines ”. 


We feel that it should not be necessary for the disposal of the case before us to consi- 
der whether a claim for depreciation could be founded on the basis, that the diesel 


—_——— 
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engine was plant .within the meaning of section 10 (2).(vi) and 10 (2) (vi): (a). The 
statutory provision for depreciation is in the alternative. .Whether it is plant or 
whether it is machinery without its being itself a plant, the assessee is entitled to 
claim the statutory allowance for depreciation. We have held that-the diesel engine 
was machinery, and that it continued to be a machinery even after it was made an 
integral part of the bus. That should suffice to uphold the claim of the assessee, that 
he was entitled to all the three classes of depreciation allowances for which provision 
was made in paragraphs 1 and 2 of section ro (2) (vi) and in section 10 (2) ‘(vi) (@) 
of the Act. ` A B z 
We should like to refer again to Maden and- Ireland Ltd. v. Hinton!. The concen- 
tration there was on the question, whether the knives and lasts constituted machinery 
or plant. . It was apparently taken for granted that if they could be brought within 
“the scope of the statutory expression ‘machinery’ or ‘plant’ the fact that they were 
integrated with other machinery did not bar the grant of the allowances to which 
hew machinery was entitled. Of course, that decision is not authority as such for the 
conclusion we have reached, that the diesel engines of the assessee came within the 
scope of the statutory expression “néw machinery ” and the fact that they were made 
parts of vehicles was not relevant in deciding whether the assessee was entitled to the 
further allowances for depreciation for which paragraph (2) of section ro (2) (vi) and 
section 10 (2) (vi) (a) provided. Hoes 


` 


We answer the second question as amended by us in the affirmative and in 
favour of the assessee. ; 


As neither side has wholly succeeded in this reference each party will bear its 
cost. 


R.M. be l = f Reference answered 
IN: THE HIGH COURT OF JUDIGCATURE AT MADRAS. 
Present :—MR. Justice RAJAGOPALAN AND MR. Justice RAMACHANDRA IYER 


M. S. Mariappa Nadar l .. . Petitioner® 
vo . 
State by the Commercial Tax Officer, North Madras .. Respondent. 


< Madras General Sales-tax Act (UX of 1939), section 19 (2) (f) and Madras General Sales-tax Rulesy 
rules 14 (1) and 17 (3-A)—Assessment of escaped turnover—Authorities—Rule 17 (3-A) is within the rules 
making powers—Reference to wrong statutory provisjon—Order passed within the jurisdiction—Not invalid. 


The assessee was assessed to sales-tax on an estimated turnover on 29th March, 1954 by the 
“assessing authority”, i.e., the Deputy Commercial Tax Officer. On 6th August, 1954 the appeal 
preferred by the assessee was dismissed by the Commercial Tax Officer. On rath April, 1955, the 
Commercial Tax Officer in purporting to exercise his revisional powers under section 12 of the Act 
issued a notice to him to show cause why his assessment should not be revised by the Commercial 
Tax Officer. On 1gth March, 1956, the Deputy Commercial Tax Officer issued notice to 
the assessee under Rule 17 (1) of the Sales Tax Rules calling upon the assessee to show cause why 
the assessee should not be assessed on a turnover which had escaped assessment in the original 
proceedings. Apparently in compliance with rule 17 (1-A) the Deputy Commercial Tax Officer 
submitted the records to the Commercial Tax Officer and directed the assessee to appear before 
the Commercial Tax Officer. On 31st March, 1956, the Commercial Tax Officer passed an order 
holding that the assessee was liable to be assessed on an additional turnover. In that order no 
yeference was made to the notice issued under rule 17 (1). g 


Held : Section 19 (2) (f) specifically clothed the State Government with the power to make rules 
for the assessment to tax under the Act of any turnover which has escaped assessment, the authority 
who should have jurisdiction and the period within which such assessment may be made. Even if 
there is a conflict real or apparent between rule 17 (1) and rule 17 (3-A) it cannot be said that either 
of the rules was beyond the rule-making power conferred on the Government by section 1g (2) (f). 


_,_, itis well settled that even a wrong reference to a statutory provision may not invalidate the order - 
if the authority had the requisite power to pass that order, that is the jurisdiction in the exercise of 
which the Authority could pass such an order. 


—_—_ 
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: _ Petition under section 12-B (1) of the Madras General Sales Tax Act, presented: 
to the High Court to revise the Order of the Sales Tax Appellate Tribunal, Madras,. 
dated 7th.December, 1956 and made in T. A. No. 905 of 1956 (Appeal No. 190/54- 
55, G.T.O., North Madras, A-3/10208-52-53 dated 29th March, 1954, Deputy 
Commercial Tax Officer, Washermanpet.) 


A. Shanmugavel, for Petitioner. 
The Government Pleader (K. Veeraswami), for Respondent. 


The Judgment of the Court was delivered by 


Rajagopalan, 7.—This application under section 12-B of the Sales Tax Act arises. 
out of reassessment proceedings for the assessment year 1952-53. The petitioner- 
assessee was originally assessed to sales tax on an estimated turnover on 29th March, 
1954. That order was passed by the Deputy Commercial Tax Officer, as the “‘assess- 
ing authority ” appointed under the Act. The assessee appealed to the Commercial 
Tax Officer, who dismissed the appeal on 6th August, 1954. Subsequent to that, 
after an examination of the accounts of one Suruli Nadar, the Commercial Tax Officer 
issued a notice on 12th April, 1955, in purported exercise of the revisional powers 
-conferred upon him by section 12 of the Act, calling upon the assessee to show cause 
why the assessment should not be revised by the Commercial Tax Officer. The 
assessee lodged his objections, one of which was that the Commercial Tax Officer who 
had disposed of the appeal could not himself revise his own order under section 12 
of the Act. Meanwhile on 1gth March, 1956, the Deputy Commercial Tax Officer 
issued a notice to the assessee under rule 17 (1) of the Sales Tax Rules, calling upon 
the assessee to show cause why the assessee should not be assessed on a turnover 
which had escaped assessment in the original assessment proceedings. Appa- 
rently in compliance with rule 17 (1-A) the Deputy Commercial Tax Officer 
submitted the records to the Commercial Tax Officer, and the Deputy Commercial 
‘Tax Officer, directed the petitioner-assessee to appear before the Commercial 
Tax Officer. On gist March, 1956, the Commercial Tax Officer passed an order, 
holding that in addition to the turnover already assessed the assessee was liable to be 
assessed on a turnover of Rs. 26,993-4-0. In the order, dated 31st March, 1956, no 
specific reference was made to the notice issued by the Deputy Commercial Tax 
Officer under rule 17 (1) on 19th March, 1956. But a specific reference was made 
to the notice issued in purported exercise of section 12 by the Commercial Tax Officer 
himself on 12th April, 1955. In the body of the order itself no specific reference was 
made either to section 12 or to rule 17 (3-A). 


The. assessee appealed to the Tribunal. The Tribunal apparently viewed the 
order of the‘'Commercial Tax Officer, dated 31st March, 1956, as one passed in exer- 
cise of the powers of reassessment vested in the Commercial Tax Officer by rule 17 
(3-A) of the Sales Tax Rules. The Tribunal then dealt with the contention of the 
assessee that rule 17 (3-A) was ultra vires the rule making power vested in the Govern- 
ment, because rule 17 (3-A) vested the power of reassessment in an authority other 
than the assessing authority as defined by section 2 (a-2) of the Act. The Tribunal 
recorded that it was not within its competence to decide whether any rule, which 
had the effect of a statutory provision under the terms of section 19 of the Act, was 
intra vires or ultra vires. The point was therefore left undecided. On merits the 
‘Tribunal was of the view that there was no substance in the appeal. The appeal was 
dismissed. : : 

Learned counsel for the assessee contended before us that the order, dated grst 
March, 1956, passed by the Commercial Tax Officer must be correlated only to the 
notice issued by him on 12th April, 1955 and the further contention of the learned 
counsel was that since it was only section 12 that was invoked in the notice, dated 
1gth April, 1955, it was only that power that the Commercial Tax Officer exercised 
when he passed the order, dated 31st March, 1956. It should be taken as well settled 
that even a wrong reference to a statutory provision may not invalidate the order if 
the authority had the requisite power to pass that order, that is the jurisdiction in the 
exercise of which he could. pass such an order. In this case, though in the preamble 
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reference was made to the notice issued by the Commercial Tax Officer on 12th 
April, 1955, the Commercial Tax Officer was obviously aware of the fact, that it 
was treated as a case of escaped turnover when the Deputy Commercial Tax Officer 
issued notice on 19th March, 1956 and submitted the papers thereafter to the Gom- 
mercial Tax Officer in compliance with the requirements of rule 17 (1-A). Therefore, 
the failure to quote specifically rule 17 (3-A) does not invalidate the order. Nor does 
it make the order, dated 31st March, 1956, any the less an order passed in the exercise 
of the powers vested in the Commercial Tax Officer by rule 17 (3-A). The view 
taken by the Tribunal, that it was a case of assessment of escaped turnover in exercise 
of the powers vested in the Commercial Tax Officer by rule 17 (3-A), is correct and 
calls for no interference in revision. 


; The next contention of the learned counsel for, the assessee was that rule 17 
(3-A) was ultra vires. That was really based upon the definition of ‘Assessing Authority’ 
in section 2 (a-2) and the fact that under the notifications issued by the Government 
it is not the Commercial Tax Officer but the Deputy Commercial Tax Officer that 
is designated the assessing authority. Learned counsel, however, realised that there 
is no specific statutory provision for reassessment; nor was there any provision pres- 
cribing the authority who alone could undertake the statutory duty of reassessment. 


Section 19 (2) (f) specifically clothed the State Government with the power to 
make rules for the assessment to tax under this Act of any turnover which has escaped 
assessment and the period within which such assessment may be made. It was in 
exercise of this power that rule 17 of the General Sales Tax Rules was made and 
subsequently amended by the incorporation of sub-clauses (1-A) and (3-A). Now 
there can be no doubt that in the exercise of the powers conferred on the Govern- 
ment by the section 19 (2) (f) it can provide for assessment of escaped turnover, and 
it can also by rules prescribe the authority who should be clothed with the jurisdic- 
tion to make such assessment. Rule 17 (1) as originally promulgated invested only 
the assessing authority with the jurisdiction to assess escaped turnover. Subse- 
quently rule 17 was amended, and rule 17 (3-A) vested the power to assess escaped 
turnover, in -the circumstances, mentioned§therein, on the appellate and revisional 
authorities referred to in sections 11 and 12 of the Act.’ Sub-rule (1-A) was 
virtually ancillary to sub-rule (3-A) and sub-rule (1-A) directed the assessing 
authority to submit to the appellate or revisional authority, as the case may be, the 
cases where an assessment of escaped turnover was éalled for, and where the assess- 
ment of the assessing authority had merged in an appeal or a revisional order. 


Even if there is a conflict apparent or real, between rule 17 (1) and rule 17 
(3-A), it cannot be said that either of the rules was beyond the-rule-making power 
conferred on the Government by section 19 (2) (f). We have already pointed out 
that under the powers vested in the Government by section 19 (2) (f) it could pro- 
vide for assessment of escaped turnover and also prescribe the authority which 
could make such assessment. To illustrate our point, if rule 17 (1) itself had been 
amended to provide for assessment of escaped turnover not only by the assessing 
authority but also by authorities superior to it, that is, the appellate or revisional 
authorities specified in sections 11 and 12, we have no doubt that such a rule would 
have been intra vires. Merely because the authorities other than the assessing 
authority mentioned in rule 17 (1) have been specified in a separate rule, and the 
„exercise of the authority was subjected to further conditions, it cannot be said that 
rule 17 (3-A) was beyond the rule-making power of the Government. 


Learned counsel for the ‘assessee referred to Manepalli Venkatanarayana v. State 
of Andhra}, in support of his contention, that rule 17 (3-A) was ultra vires. But in 
‘tthe Andhra Act, the Act itself contained section 14 (4), which in effect was a repro- 
‘duction of what is rule 17 (1) in the Madras General Sales Tax Rules. That is, the 
Act itself provided in Andhra that escaped turnover shall be assessed only by the 
assessing authority. Obviously a rule framed by the Government cannot conflict 
‘with a specific statutory provision vesting jurisdiction to assess escaped turnover 
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in a specific authority, the assessing authority. We have already pointed out that 
the Madras Act did not contain any specific statutory provision either prescribing 
the officer who should assess escaped turnover or even specifically providing ‘for 
the conditions undér which escaped turnover could be assessed. ‘Thus the position 
is that rule 17 (1-A) and rule 17 (3-A) of the Madras Sales Tax Rules do not con- 
flict with any express statutory provision in the Madras General Sales Tax Act. 
There is therefore no scope for applying to this case the principle laid down by the 
learned Judges of the Andhra High Court. 


Since the validity of rule 17 (3-A) was the only substantial point taken in the 
proceedings before us and that fails, the petition has to be dismissed. The petition 
is dismissed with costs. Counsel’s fee Rs. roo.. ` . 


V.S. in Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice BALAKRISHNA AYYAR AND MR. JUSTICE SuBRAH- 
MANYAM. 
Visweswaraswami and Veeraraghavaperumal Devasthanam, 


Tiruppur, by Trustee R. V. Easwaramoorthy Gounder .. Petitioner* 
v. l 
The Collector of Coimbatore District, and others .. Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XXX of 1951), section 35 (2)—Power of 
Collector to resume and regrant lands granted in inam for performing pooja in temple—Property in possession of 
strangers who had perfected title by adverse possession—Effect—Limitation. 


. _ Assuming that the power conferred by section 35 (2) of the Madras Hindu Religious and Chari- 
table Endowments Act on the Collector to resume and regrant the lands grants in inam by former 
Rulers of the country for the performance of pooja in a temple cannot be exercised in relation to 
lands which, on the date of the Collector’s proceedings are in the possession of persons unconnected 
with the services or the temple on the ground that such persons have acquired an indefeasible title 
by adverse possession, such possession should have been held for 60 years prior to the coming into 
force of Madras Act, XI of 1934, by which section 44-B was introduced in Madras Act, IX of 1927. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records relating to the Order of 
the Collector of Coimbatore (the 1st respondent herein), in his proceedings No. 
5692/C-7, dated 5th September, 1957, reversing the Order of the Sub-Collector, 
Pollachi, in R.D. No. 14460/55-F, dated 19th December, 1956 and quash the said 
order of the Collector of Coimbatore. A 

T. V. Balakrishnan and N. Vanchinathan, for Petitioner. 

The Additional Government Pleader (M. M. Ismail), for Respondents 1, 9 

and 10. 

V. Vedantachari and A. Narayanaswami, Advocates, for the Respondents 2 to 4, 6 
and 8. 

The Order of the Court was made by 

Subrahmanyam, 7.—This is a Petition by the trustees of the Visweswaraswami 
and Veeraraghavaperumal Devasthanam, Tirupur, that the order passed by the 


District Collector, Coimbatore, on 5th September, 1957, in his Proceedings No. 
5692/57-C-7, be removed to the file of this Court and the said order be quashed. 


Survey Nos. 163 and 165 of Tirupur Village, which correspond to present Town 
Survey Nos. go2 and 899 of Tirupur Town, were granted in inam to Sri Visweswara- 
swami by Hyder Nawab of Srirangapatam for the performance of pooja in the 
temple of the Swami at Tirupur. The Inam Commissioner found that the temple 
was in existence and the service was bejng performed and that the person who was 
the archaka in the temple at that time was one Kumaraswami Ayyan, a minor aged 
ee ae 
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five years, who was’ having the services performed by a gumastha called 
Kuppayyan. The inam was confirmed to the archaka so long as he continued the 
performance of the service and Inam title deed No. 1052 was issued in his name in 
December, 1863. 3 


f 

On application made by the trustee of the temple in 1956, the Sub-Collector. 
-of Pollachi found, after enquiry held by him as Collector under section 35 (2) (a) 
of Madras Act, XXX of 1951, that the descendants of Kumaraswami were not 
performing and had not arranged for the performance of pooja in the temple ; that 
pooja was being performed by some other persons ; that the inam lands had been 
alienated and that the alienees were in possession of the lands. Since the lands 
had been granted in inam for the performance of pooja, the Collector decided on 
‘resumption and regrant of the inam lands. Accordingly he passed an- order 
under section 35 (2) (4) of Act, XXX of 1951, holding that the holder of the inam had_ 
failed to perform or to make necessary arrangements for the performance of the 
archaka service in the temple and that the lands had been alienated and directing 
that theinam be resumed and be regranted as an endowment to Sri Visweswaraswami 
temple. On appeal by the persons in possession of the inam lands, to the District 
Collector, the District Collector set aside-the order of the Collector in regard to a 
half of each of the-lands, namely, Survey Nos.- 163 and 165. The trustee applies 
that the order of the District Collector be quashed in so far as it modified the order 
of the Collector. 


The District"Collector finds that a half of Survey No. 163 and a half of Survey 
No. 165 “had got into the hands of persons who were strangers to the archaka service 
as early as in 1883” and that the alienees had perfected their title as regards those 
portions of the lands by adverse possession before the coming into force of Act, XXX 
of 1951. In the judgment pronounced by us today in W.P. No. 434 of 1957, we have - 
held that, assuming that the power conferred by section 35 (2) on the Collector to 
resume and regrant the lands granted in inam by former Rulers of the country for 
the performance of pooja in a temple cannot be exercised in relation to lands which, 
on the date of the Collector’s proceedings, are in the possession of persons uncon~ 
nected with the services or the temple on the ground that such persons have acquired 
an indefeasible title by adverse possession, such possession should have been held 
for 60 years prior to the coming into force of Madras Act, XI .of 1934, by which 
section 44-B was introduced in Madras Act, IX of 1927. On the District 
Collector’s findings, adverse possession proved by the contesting respondent did not 
extend to sixty years and was therefore not of sufficient duration to confer on them 
an indefeasible title. The District Collector’s order is liable to be quashed for errors 
of law appearing on the face of the record. 


The order is hereby quashed. No costs. 
KS. —_— Order quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE RAMACHANDRA IYER. 
S. Parameswaran ; .. Petitioner* 
vU. ae e s 
S. Sarveswaran and others .. Respondents. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 36 (1)—Suit for accounts of dissolved 
parinership—Estimate of value of his share relief by plaintiff—Court, if can go behind. 


While it is true generally that a Court is not bound by the valuation of the relief given by the 
plaintiff its power to go behind it is also limited to ascertaining the real value from the allegations in 
the plaint, which should be assumed to be correct for the purpose. Its power is limited only to ascer- . 
tain the plaintiff’s estimate and not to substitute its own estimate. If the estimate given by a plaintiff 
is on the face of it a sham one or so obviously wrong the Court can ask the plaintiff to make a proper 
estimate. But mere inaccuracy in the estimate will not make it a sham one and it is not for the Court 
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to embark upon an inquiry as to the result of an account taking. Reality-and not accuracy. is the 
test for ascertaining a proper valuation under section 36 (1) of the Madras Court-fees and Suiis 
Valuation Act. ` 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the City Civil Court, Madras (III Assistant Judge), dated gth May, 


`1958 and made in O.S. No. 26 of 1956. 
M. S. Venkatarama Ayyar and V. Krishnan, for Petitioner. 


A. Ramachandran for Messrs. Row and Reddy and V. Ramaswami, for the Additional 
Government Pleader (M. M. Ismail), for Respondents. ; 


The Court delivered the following . 

Jopement.—This is a revision petition at the instance of the plaintiff against- 
the order of the lower Court directing the petitioner to pay the Court-fee on Rs. 
32,000 less the Court-fee already paid on the plaint. . 


The plaintiff filed a suit for accounts of a dissolved partnership from 1948 up — 
to the date of the suit and to have the assets realised including therein the goodwill, 
plant and machinery which according to him were wrongfully taken over by the 
defendants. In paragraph 22 of the plaint it was stated that the plaintiff estimated 
his share of the assets payable to him in the sum of Rs. 8,000. A Court-fee of Rs. ` 
600 was paid under section 36 (1) of the Court-fees Act of 1955. There was also 
an undertaking to pay an additional Court-fee after the ascertainment of the amount 
due by him. -The first defendant contested the correctness of the valuation of the 
plaint. Issue 15 was raised as to the proper Court-fee payable on the plaint. The 
learned Assistant City Civil Judge held that the proper value on the basis of the 
plaint would be a sum of Rs. 32,000 and required the plaintiff to pay the additional 
Court-fee thereon. The plaintiff has-filed this Civil Revision Petition challenging 
the correctness of the order requiring an additional Court-fee. The finding of the 
learned Judge was that the plaintiff’s share in the partnership business would come 
to Rs. 32,000. This was based on the allegations contained in paragraph 14 of. 
the plaint. The case of the plaintiff was that although he was a partner, he was 
practically excluded from taking part in the affairs of the firm, and that on 22nd 
July, 1954, one of the defendants acting at the instance of the others sent a notice 
of dissolution of the firm. In paragraph 14 of the plaint the plaintiff gave instances , 
of certain transactions followed by some adjustments in the accounts by the defen- 
dants. It is necessary to refer to that paragraph forthe purpose of appreciating 
aa points in dispute in the present cases Paragraph 14 of the plaint runs as. 
ollows :— . 

“ Accordingly on the 12th August, 1954, a meeting was held and with their united strength, the 


defendants decided upon the dissolution of the firm and proceeded to a series of steps to try to deny 
and deprive the plaitnitff of his just share in the assets of the firm. $ i 


‘ (i) As Manager, the plaintiff had been given bonus, dearness allowance and holiday wages 
from 1947-48 to 1950-51, i.e., during a period of his management, year after year, aggregating to 
Rs. 1961-6-0 with the consent and to the knowledge of all the partners. After the-said amounts has 
been appropriated and paid and spent, they now claim to have discovered the irregularity and 
proceeded to reverse it and debit the amount personally to the plaintiff. - : 


(ii) In order to wipe out his share, the defendants decided that the goodwill which had been 
valued at Rs. 1,25,099-9-6 and which had stood for several years should be wiped out and each partner 
was to be debited his own sixth share of the amount, thus taking away at one stroke from the plaintiff 
Rs. 20,833-5-4. 


(ii) Lastly they also seem to have decided that all the plant and machinery should be valued. 
and sold to themselves at Rs. 84,000 which did not represent the real velue at all and which was really 
worth not less than one and a half lakhs. Neither the resolution nor the sale was communicated, 

- to the plaintiff, nor was his consent obtained.” . 
In that paragraph three instances of manipulations of accounts and. improper 
dealing with the partnership property are given. Such instances do not by them- 
selves show what exactly would be the share of the plaintiff if an account were to 
be taken from 1948 to the date of the suit. It may be that even if the plaintiff’s case 
were to be accepted in regard to the three instances set out in paragraph 14, the 
plaintiff might not get more than Rs. 8,000, the amount estimated by him in the 
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plaint. The amount due to the plaintiff could be ascertained only after the entire 
accounts were taken. The only other averment in the plaint in regard to the 
valuation of the relief as to accounting is contained in paragraph 22 of the plaint. 
That gives the value of the relief as to accounting in a sum of Rs. 8,000. There is 
nothing ‘in the other portions ofthe plaint, which would entitle the Court to depart: 
from that valuation. The conclusion arrived at by the learned Assistant City Civil 
Judge that the real estimate of the relief which the plaintiff seeks should be Rs. 32,000 
cannot, be accepted. 


The conclusion arrived at by the lower Court was supported by the learned. 
advocate appearing for the contesting defendants and for the Government. It was 
first contended that the estimate given by the plaintiff in the plaint could not be 
accepted as final and that .under the. Court-fees Act of 1955 it would be open to 
the Court to embark upon an enquiry and find out the real value of the relief as to 
accounting. That contention was based on the provisions of section 36 (1) which 
runs: . vos - 

“ In a suit for dissolution of partnership and accounts or for accounts of dissolved partnership- 

fèe shall be computed on the value of the plaintiff’s share in the partnership, as estimated by the 
plaintiff.” - ` 

‘Mr. A. Ramachandran appearing for the defendants tirged that although the 
aforesaid provision would entitle the plaintiff to give his estimate of the value, the 
Court would not be bound by such value and that it would have power under 
section 12 (1) of the Act to determine what a proper valuation would be. Section 

-12 (1) runs thus : ; 

“In every suit instituted in any Court other than the High Court, the Court shall, before ordering 

the plaint to be registered, decide on the materials and allegations contained in the plaint and on the 


materials contained in the statement, if any, filed under section 10 the proper fee payable thereon, 
the decision being however subject to review, further réview and correction in the manner specified 
in the succeeding sub-sections.” . 

The effect of that provision is that notwithstanding the valuation by the plaintiff 
it would be open to the Court to determine the value on the basis of the 
allegations in the plaint. But in doing so the Court could only proceed on the 
allegations in the plaint which would be assumed as correct for the purpose. Its 
power is only to find out the estimate of the plaintiff and not to substitute its estimate 
for the plaintiff’s. Under the ‘circumstances neither the evidence on the valuation 
nor the estimate by any other party would be relevant. While it can be said 
that a Court would not be bound by the valuation as given in the plaint, 
its power to go behind it cannot extend beyond ascertaining the real value from the 
documents referred to in section 12 (1). Further under section 36 (1) the value 
to be adopted is the plaintiff’s estimate and the power of the Court would extend 
only to ascertain that estimate. I have already indicated that in my opinion 
paragraph 14 of the plaint far from indicating any estimate of the relief to which 
the plaintiff will be entitled to only purports to give three instances of the improper 
entries in the accounts to justify the plaintiff’s claims for having the accounts taken 
through Court. There is nothing on the other averments in the plaint from which 
it could be inferred that the plaintiff’s estimate of the relief to which he was entitled 
was anything other than what he himself has stated in paragraph 22 of the plaint. 
Mr. Ramachandran then contended that under section 12 the test to be applied is 
what he called an objective test by the Court and not a subjective test of what the 
plaintiff’s estimate of the relief is. I cannot agree with that contention. In cases 
coming under section 36 (1) the plaintiff would be entitled to make a valuation 
on the basis of his own estimate of the relief which he prayed. What all the Court is 
entitled to ascertain is whether that was the real estimate or some other amount was 
the estimate. In either case it should be the estimate of the plaintiff and not an 
estimate by the Court or be converted into an attempt to ascertain the actual value 
of the relief. It must be rembered in such cases, viz., where relief as to accounting: 
is prayed for, the plaintiff could only anticipate what the result of the account taking 
would be. .He could not be expected at that stage to state or attempt to.state what. 
the actual result of the taking of the account would be. 
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.Mr. V. Ramaswamy appearing for the Additional Government Pleader contended 
that on the terms of section 36 (1) itself the Court would have a power to estimate 
the value of the relief as to accounting. According to him, when the Legislature 
employed the words “estimate by the plaintiff” in substitution of the words. 
amount at which the relief sought is valued in the plaint in section 7 (iv) (f) of the 
Court-Fees Act of 1870, it should be held that it was intended that the valuation, 
viz., the plaintiff’s estimate, should be one subject to acceptance by the Courts I 
cannot, however, accept this interpretation. Ifthe estimate were a sham estimate, 
the Court can ask the plaintiff to make a proper estimate. But mere inaccuracy 
in the estimate cannot make it a sham one and therefore the Court would not be 
entitled to embark upon an enquiry as to what the result of the account taking will 
be so as to find out the real value of the relief. In Button, In re Voss Ex-parte1, a. 
question arose under the Bankruptcy Act. A secured creditor presented a petition 
and gave an estimate of the value of his security. That estimate was disputed by 
the person who opposed the petition in bankruptcy on the ground that the creditor 
was not entitled to present a petition as he had not the necessary qualification to 
rank as a creditor. Under the provisions of section 6 of the Bankruptcy Act of 1883 
a secured creditor could estimate the value of his security and may sustain a 
petition for the balance of the debt due to him. In considering the meaning of the 
word ‘estimate’ under that section Vaughan Williams J., stated (page 605): 


“ He has given an estimate, and it is admitted that his estimate is such that it is not possible 
to say that it is a mere sham and not a substantial estimate. It has been urged upon us that the Regis- 
trar should, when the petitioning creditor estimates his security, inquire whether the estimate is right. 
T think that the intention of the sub-section, which throws upon the creditor the duty‘of making the 
estimate, is to avoid the necessity of such inquiry.” j . 


In Rex v. Cambridge University Council, a certain local authority was given a right 
to obtain from the county council funds for its expenses on the basis of an estimated 
amount. The local authority demanded the amount calculated at the rate of 2 
pence per £ (which was the rate prescribed) on the previous years rateable 
value. The question arose whether that could be said to be a proper estimate 
when no allowance regarding cost of collection of the rates was made. It was held 
that a calculation may properly fulfil the character of an estimate though there 
might be in it some ingredient of necessary inaccuracy and uncertainty. Lord. 
Hewart, C.J., observed at page. 208 thus : 


“They, I think, are to make the estimate, and they are to make the estimate upon the material: 
which they have, and part of those materials is the statement, which at any time they may ask for 
relating to the totals of the rateable values in the several areas. It matters not, I think, that having 
those materials and being engaged—and this I think, is a vital matter—upon the task of fixing a 
maximum and not any other amount, they have taken the total rateable value, multiplied it by 
two, and so arrived at their sum in pence. The ingredient which differentiates an estimate from 
an actual calculation is, I think, clearly supplied by the fact, from which there is no escape, that the 
board, when it makes its calculation, no matter by what method it makes it, is seeking to dip into the 
future and must have regard, not to the product of the rate in some preceding year, but to the 
estimated amount which the rate would be likely to produce in a year in future.” 


` When therefore the plaintiff purports to make an estimate in regard to what 
he would get on the taking of an account there would necessarily by an element of 
some guess or speculation. There is bound to be some kind of inaccuracy if one were 
to consider it in relation to the actual amount that would ultimately be found due. 
But if the estimate is on the face of it a sham one or so obviously wrong or if the other 
portions of the plaint make it clear that that is not the real estimate which the 
plaintiff himself had in mind it would be open to the Court to look at the plaint and 
ascertain what the real estimate is. But so long as there is no other averment im 
the plaint which renders the plaintiff’s estimate a sham one or which shows that 
the estimate was some other amount the Court would be bound to accept the esti- 
mate as given by the plaintiff. Reality and not the accuracy is the test for ascer- 
taining a proper valuation under section 36 (1). 
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The result is, that the valuation given by the. plaintiff and the Court-fee 
paid thereon is correct. This Civil Revision Petition is allowed and the lower Court 
is directed to proceed with the trial of the suit on the basis of the plaint. Respon- 
dents, 2 to 4 will pay the costs of the petitioner. 

R.M. —— Petition allowed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :—Mnr. Justice BALAKRISHNA AYYAR. | 
‘Govindarajan ; .. ` Petitioner* 
v 


Regional Inspector of Municipal Councils and Local Boards ; 
Vellore, and another .. Respondents. 


Madras Village Panchayats Act (X of 1950), section 11— Election °—Meaning of. 


A number of processes are involved in an election and the word ‘Election’ has to be interpreted 
-according to the context in which it appears. The word ‘election’ in sub-section (2) of section 11 of 
tthe Madras Village Panchayats Act would include not merely the stage or process of polling but also 
the process of nomination and the sub-section relating to filling of vacancy would apply in all cases 
where no’ person is elected whatever be the reason therefér. The sub-section would take effect in. 
„every case where the authorities have done everything necessary to hold an election and no person 
is elected either due to want of nomination, no votes being polled or all the votes polled being invalid. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
‘cumstances stated therein and in the affidavit filed therewith, the High Court will 
be pleased to issue a writ of certiorari calling for the records relating to the proceedings, 
dated the 24th/25th December,-1958 and made in R.O.C. No. 639/58-R 1, on the 
file of the Regional Inspector of Municipal Councils and Local Boards, North Arcot, 
‘Vellore and quash the said proceedings. 

S. Mohan Kumaramangalam, K. V. Sankaran and S. Sethuratnam, for Petitioner. 

R. G. Rajan, for the Additional Government Pleader (M. M. Ismail), for Respon- 
‘dent No. 1. f 

T. R. Srinivasan and A. C. Muniswami Reddi, for Respondent No. 2. ` , 


The Court made the following , 

Orvrr.—The Panchayat of Meesanallur in Wandiwash Taluk has been divided 
into two wards under the Madras Village Panchayats Act of 1950. It was notified 
that nominations would be received on 19th June, 1958 and that the elections would 
be held on goth June, 1958. On 19th June, 1958, only three persons filed their 
nomination papers for the three seats in Ward No. 1. They were therefore de- 
.clared elected unopposed. For the second ward, four persons filed their nomination 
papers in the morning of r9th June, 1958. But in the evening of the same day all 
‘of them withdrew their nominations. In consequence it was notified that fresh 
-elections for the second ward would be held on the 16th and 17th July, 1958, that 
nomination papers were to be filed on the 16th and that the election would be held 
-on the 17th. However, on 16th July, 1958, no person filed his nomination paper. - 
-Consequently, no election could take place the next day. On 26th July, 1958, the 
Regional Inspector of Municipal Councils and Local Boards, North Arcot, at Vellore, 
wrote to the petitioner, who having been elected President of the previous Panchayat 
-continued to function as such pending the election of a new President that since no 
person was elected from Ward No. 2 even in the second election, the Panchayat 
should elect four qualified persons to fill the vacancies in accordance with the pro- 
visions of section 11 (2) of the Madras Village Panchayats Act. Thereupon the 
petitioner issued noticesto the members that the election would take place on 28th 
September, 1958. However, on 26th September, 1958, the Regional Inspector of 
Municipal Councils and Local Boards wrote to the petitioner informing him that 
sthe Government had issued an order cancelling the elections which had been 
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scheduled for 28th September, .1958.. The petitioner _made oral, representations 
to the Regional Inspector that the Government had no, power ‘to issue such an order. 
But of course the Inspector could do'nothing. On 25th December, 1958,.. the 


. Regional Inspector wrote to the petitioner that fresh elections would be held, for the 


second ward on soth January, 1959. The case for the petitioner is that under sec- 
tion 11 of the Act, in the situation that had arisen in Meesanallur Panchayat, the 
only persons competent to fill the vacancies relating to Ward No. 2 are the members 
who had been elected from Ward No. 1. He has therefore come to, this Court for 
the issue of an appropriate.writ to quash the order of the Regional: Inspector..of 
Municipal Councils and Local.Boards dated 25th December, 1958. 


There was considerable argument in the case over the scope of sub-sections (1) 
and (2) of section 11 of the Act and as the decision in‘ this case would. to a large, 
extent turn on the proper construction of these sub-sections. Ishall quote them in 
full : Eee, A es? i 

“ (1) Ifat an ordinary or casual election, no person is elected to fill the vacancy or one ‘or 
more of the vacancies, as the case may be, a fresh election shall be held on such day as the Inspec- 
tor may Hx. . SN te ` 


, (2) If at such fresh election also, no person is elected to fill the-vacancy or any ‘of the vacan- 
cies, as the case may be, the panchayat may,.in the manner prescribed, elect a qualified person to fill 
such vacancy.” ' : ~ g 


The first question is what does the word “ election” in sub-section (2) mean. 
A number, of processes are involved in an election. We start with the notification 
announcing the dates for various events connected with the election. . Then there 
is the filing of nomination papers, the receipt of nomination papers, the scrutiny of 
nomination papers and the acceptance. or rejection of those nomination papers. 
The third stage would be the stage of polling and the last would be the announce- 
ment of the result. The word “ election ” has been used in different, statutes and 
even in different places in the same statute to comprehend one or, more of the 
various processes involved in an election. The scope of the word “election” as 
used in the District Muncipalities Act and the rules framed thereunder came up.for 
consideration in the Full Bench case in Selvaranga Raju v. Doraiswami. Mudaliyar}. 
On page 743, Anantakrishna Ayyar, J., observed as follows : eee 
“The first question is, what exactly is the scope of what is t se ion inf istri 

Municipalities Act and the rules framed hereunder. In Weariea’y Ta oe cuca ie 


first meaning given to the word ‘election ° is ‘ the act of selecting one or more from a greater n 
for an office’. In Stroud’s Judicial Dictionary, Volume IT, page 60g, it is stated as follows g : iz 


In the Local Government Act of 1894, élection’ includes both the nomination dnd the poll 
(section -75)’. I think that.in the Madras District Municipalities Act also, ‘ election * should be 
taken to include both the nomination and the poll. “Though a restricted view of the mening“ of the 
word ‘ election ’ was taken in some cases, I think that the view that ‘ election ° includes, both nomina- 
tion and the poll was the view adopted by a larger number of learned Judges in this Court, as, seen 
from the cases cited in the judgment of Pakenham Walsh, J. Notwithstanding the use of the words 
‘nomination ’ and ‘ election ° in section 49, clause (2), of the Act, and speaking with all-respect I think 
that.the latter is the correct view to take. ‘The.rules framed for conduct of elections of Municipal 
Councillors assume that nomination of candidates is included in the election”. _, ; 


In Ponnuswam v. Returning Officer, Namakkal?, Venkatarama Ayydr, J., made an 
exhaustive examination of the matter and summarised the position in these terms 
at page 788 : ae ` a TE Ge $ ey 


` 


“The result of the authorities then is to establish the position that though the etymological mean- 


' ing of the word election might be limited to the act of choosing the candidate, it has an extended 


meaning as including the entire process which ends with the' choosing. In other words it has become 
a term of art comprehending in its connotation the entire procedure of election. That, of course, does 
not mean that in any particular context the word might not.be used in a narrow sense. The question 
is ultimately one to be decided on a construction of the statute.” 


In other words, it-depends upon the context what the word: means. ` Mr. 
Srinivasan argued that the word “election” in -sub-section (2) of section 
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11 means polling and that if no polling has taken place, it would not be possible 
to say that there had’been an election ; much less a fresh election within the meaning 
of that sub-section. I do not think this view is right. If it were so, sub-section (2) 
can take effect only in those very exceptional or extraordinary cases where after 
‘nominations are properly’ made no votes at all are polled or where all the votes 
polled -are found to be invalid.’ It is ‘hardly likely that this sub-section was inten- 
ded to provide for such a situation of the kind which would ordinarily never arise. 
‘Ofcourse, sub-section (2) as it stands would cover a case, where no votes are polled 
or where all the votes polled are found to be invalid. But it would also apply to 
a case where no candidate stands for election or where all the candidates withdrew. 
It seems to me that the sub-section would take effect in every case where 
after the appropriate ‘authorities have done everything necessary to hold 
an election, no candidate is elected either by reason of the fact that no one 
comes forward to stand as a candidate or where no one votes for any candidate or 
where all the votes are found to be invalid or where for any other reason the election 
becomes completely infructuous with the result that nobody is elected. The word 
“ election ” in sub-section (2) would include not merely the stage or process of polling 
but also the process of nomination and that sub-section would apply: where no 
person is elected whatever be the reason therefor. l 


Mr. Srinivasan next said. that there had been no fresh election within the 
meaning of sub-section (2), because there had been no valid or proper notification 
by the appropriate authority in that regard. In view of this contention a report was 
called for andthe Additional District Panchayat Officer, Vellore, has submitted a 
‘report which makes it plain that the requisite notifications were published in the 
manner prescribed by the rules. That objection also must fail. , oe 


Mr. Srinivasan next urged that the order of the Government directing that 
fresh elections be Held'on roth January, 1959, is administrative in its nature and that 
therefore no writ of certiorari can issue. It is no doubt true that the order is not 
judical or quasi-judicial and'that, therefore,’ a writ of certiorari which is the one 
the petitioner has asked for would not be appropriate. But-where it is clear that 
the action complained of involves a contravention of the statute, an appropriate 
writ can be issued even though the writ of the particular kind which the petitioner 
has asked for may not be available to him. This argument is relevant only as 
regards the form of the matter and not its substance. 


Mr. Srinivasan next stated that the petitioner has an adequate alternative 
remedy and should elections be held as directed by Government he can always file 
‘an election petition. He pointed out that’ under rule 11 (c) of the rules framed for 
the decision of election disputes, an election can be set aside if the result of the 
electiorhas been materially affected by non-compliance with any of the provisions 
of the Act. The contravention of the provisions of the Act would therefore entitle 
him to file a petition and if he shows that the result of the election has been affected, 
the election can be set aside. Now, it has always been held by this Court that the 
existence of an alternative remedy, is only'a circumstance which would influence 
the discretion of this Court and that it is not a matter which ousted its jurisdiction. 
Besides in the present case I do not consider that the existence of this alternative 
remedy can be regarded as in any way adequate. f ' 


Mr. Srinivasan finally argued that the petitioner is not a person who is 
aggrieved in any way and thåt'therefore he has no locus standi to file 
the present petition. In support of his argument he referred to the 
decision of Rajagopala Ayyngar, J., in W. P. No. 1013 of 1957 (G. Rajamannar 
Chetty v. State of Madras). That was a case in which the petitioner, who was a 
member of the Corporation of Madras, had voted for a resolution and wanted that 
the Government should be'compelled to accept it. It was held that he had not 
sufficient interest to maintain the petition. I do not think that this decision is ap- 
plicable here. The petitioner is a member of the Panchayat having been elected 
from Ward No. 1 and if his contention is upheld, he along with two others would 
have a right to elect the four remaining members of the Panchayat. He has there- 
fore a sufficient and proximate interest in the matter. If the order of the Govern- 
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ment were to stand and elections held in the manner directed by the Government, . 


the petitioner would be deprived of the right which he along with two others has 
of electing four other members of the Panchayat. = 


In the result,-the petition is allowed and the- writ will issue. - The Govern- 


ment will forbear from proceeding with the’ election notified for Ward No:'2 of the 


Meesanallur Parichayat.- No costs. eS 


R.M. ee" petition’ allowed. 
IN THE HIGH COURT OF JUDICATURE’ AT'MADRAS. 
ie Present :—Mr: Justice RAJAGOPALAN. ° = 
‘Hazarath Sayed ‘Shamian,Sakkab Kadiri Thaikkal, Tanjore, 


represented by its trustee C. S, Peeran Sahib z a Petitioner® > iu 
i ia U. g . ty ta 1 ae. i A fe e 
T. B. Ibrahim Sahib (dièd) and others ; EE Respondents, 


Madras City Tenants Protection Act (III of 1922) (as amended by Act XIX of 1955), sections'g and 10— 
Suit in ejectment ending in a compromise decree—Tenant in possession under the terms of the 'decree—Extension 
of the Act—Application by the tenant under section g for sale of land—Maintainability. f Be ae 


In 1950 the landlord filed a suit to eject the’ tenant and to' récover poss¢ssion of thé vacant sites 
in Tanjore. The tenant has put up structures thereon. -The.suit' ended in a compromise. decree 
which provided that the tenant should continue to be in possession for 12 years from 1st January, 1952 
and after that period he should surrender possession. As a result of-the extension of ‘the Madras City 
Tenants Protection Act to Tanjore on 28th March, 1956, the tenant“ rade an application under section 
9 of the Act within the statutory period. ' -© '  "* to a eae Be ES 

Held, the decree was'one for ejectment within the meaning of section 10 of the‘Act, though ' the 
decree contained other provisions also and provided for ejectment, after a certain period only. The 
statutory right which section g (1) provided could be claimed where the’ Act applied independent of 
the terms of any contract and subject only to the conditions in the Proviso to section 12 of the Act. 

Even independent of the provisions of section '10, section’ g by itself would apply because the 
respondent was a tenant entitled to compensation under section 3 and against whom a suit in eject- 
ment had been instituted within the meaning of section 9'(1) of the Act. The -fact that the suit 
ended in a decree which provided for ejectment did not take the tenant outside the scope of section 9 
(1). .The decree has not been executed. The application by the, tenant under section, 9 of 
the Act is maintainable. . 


, Petition under section i15 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the District Munsif: of Tanjore, in O.P. No. 43 of 1956. 
T. M. ‘Krishnaswami Ayyar and S. Kothandarama Nayanar, ‘for’ Petitioner. 


iG. R: Jagadisan, for Respondents. © -. 3 ,.: , , 


The Court delivered -‘the’ following - : . 

Jovcmenr.—The petitioner was the landlord who owned! the sites which were 
let to the tenant, Ibrahim Sahib, whose legal representatives have been brought on’ 
record as respondents 2 to.13. The vacant sites were leased to Ibrahim Sahib under 
two'lease déeds, one in 1930 and the other in 1931.. In 1950 the petitioner filed 
O.S. No. 315 of 1950 to eject the tenant Ibrahim from the sites in question and’'to 
recover possession of the sites as vacant sites. ` It’ should be remembered that 
Ibrahim ‘had put up structures'on the sites when he was the tenant. That suit'ended 
in a compromise which was the basis of the decree dated 10th January, 1952. 
Clause 1 of the decree provided that Ibrahim should continue in possession as a 
tenant of the sites:for a period of 12 years from Ist January, 1952, on payment.of 
monthly rent of Rs. 60. ye Oo eat co Sot 


Clause 2 ran: 


5 n 


t ‘ toy 


_ ‘On the expiry of the period, i.¢.,,0n gist December, 1963, the defendant do surrender posses-, 
sion of the said properties after removing the superstructure without any right to claim either any. 
renewal of the lease or fo any compensation for any superstructure " Saige” 

a 5 ‘ , io ra - i ane y ` > 4 t x ei 











* CER:P, No. 1962 of 1957. S AON 14th August,"i959- 
De ge (23rd Srdvana, 1881'Saka.)! 


( 
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Clause 3 ran: 


“that in default of surrendering of possession on the due date the plaintiff do recover possession 
through Court of the suit properties.” 


Clause, 4: was ancillary to clause 1 and provided for the recovery of the rent reserved, 
Rs.,60 a month, by the institution ofa separate suit, should that rent fall into arrears. 
Clauses 5 and 6 dealt with the question of costs, ‘and clause 7 with the repayment 
of the advance paid by the tenant. Clause 8 provided for liberty to have the decree 
registered, but it is not clear whether either party to the suit took advantage of that 
provision. The decree in the suit was passed before the provisions of the City Tenants 
Protection Act ITI of 1922, as amended by Madras City Tenants Protection (Amend- 
ment) Act XIX of 1955, was extended to Tanjore where the properties lay. 


Act XIX of 1955 which amended Act III of 1922 and provided for the extension 
of the provisions of Act III of 1922 to areas other than Madras provided for the issue 
of a Notification by the Government. It was common ground that the Notification 
extending to Tanjore the provisions of Act III of 1952 as amended by Act XIX of 
1955 was issued on 28th March, 1956. 


Within the statutory limit of one-month prescribed by section g of the Act, that - 
is, on 26th April, 1956, Ibrahim. preferred an application under section 9g of the Act. 
The petitioner landlord contended that the petition was not maintainable. The 
maintainability of the application was adjudged as a preliminary issue, and by his 
order, dated 27th August, 1957, the learned District Munsif held that the petition 
was maintainable and adjourned the proceedings for adjudication of the other’ 
points at issue. The petitioner applied under section 115, Civil Procedure Code, 
to, have the order, dated 27th August, 1957, set aside in revision. 


The relevant portion of section g runs: 

“ Any tenant who is entitled to spe tara under section 13 and against whom a suit in eject- 
ment has been instituted. . pply to the Court for an order that 
the landlord shall be directed to sell the land Yor. a Price to be fixed ty the Court.” 

The relevant portion of section 10 (1) runs: 
“ Sections 4, 5, 6, 8 and g shall apply to suits in ejecement. . . . | . which are pending or in 
which decrees for ejectment. . . . have been passed, but have not been executed. 

The main contention of the learned counsel for the petitioner was that the com- 
promise decree in O.S. No. 315 of 1950 was not a decree for ejectment within the 
meaning of section 10. The learned counsel pointed out it was a composite decree. 
Clause 1 of the decree in effect provided for a 12 years’ lease during which period the 
tenant was not liable to be evicted at all. Clauses 2 and 3 provided for the termi- 
nation of the lease at the end of the twelve years’ period, for the surrender of posses- 
sion on the termination of the lease and for eviction through the process of Court if 
the tenant failed to deliyer possession. The contention of the learned counsel there- 
fore was that, since on the date Ibrahim preferred his application under section 9, 
there was no threat of eviction at all, the petition under section 9 was not maintain- 
able. The learned counsel urged that the scheme that underlay Act ITI of 1922 was 
that if there was no threat of eviction, the tenant could not claim any right to buy out 
the landlord. On that basis the learned counsel urged that the threat to the tenant 
could materialise in this case only on the expiration of the period of lease for which 
the parties have contracted, that is, after 31st December, 1963. 


fe 


Plausible though the argument sounds, I am unable to accept it. The question 
is, what was the statutory right of Ibrahim. The first question is, is he a tenant who 
is entitled to compensation under section 3 and against whom a suit in ejectment has 
been instituted within the meaning of section g (1) of the Act. Section 10 further 
provides that the provisions of section g shall apply to suits in ejectment in which a 
decree for ejectment had been passed before the date on which the provisions of Act 
III of 1922 as amended by Act XIX of 1955 were extended to the territorial area, 
in this case, Tanjore. The decree in O.S. No. 315 of 1950 was not executed and 
could not have heen executed and ejectment of Ibrahim sought on the relevant date, 
28th „March, 1956. k 
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It is true that the decree in O.S. No. 315 of 1950 was passed upon a compromise 
between the parties which itself evidenced a fresh contract, a contract entered into 
before the Act was made applicable to Tanjore. That contract provided for a 
twelve year lease. The decree thus provided not only for ejectment on the termina- 
tion of the twelve year period of lease, but also provided for the lease itself. It provid- 
ed for other things as well. Nonetheless, it would appear to be a decree for eject- 
ment within the meaning of section 10 (1) of the Act, though the execution of the 
decree could not be claimed till 1st January, 1964. That the decree contained other 
provisions does not alter the position, that the provision for ejectment, though on a 
future date, made it a decree for ejectment within the meaning of section 10. The 
logical result of accepting the contention of the learned counsel for the petitioner that 
if there had been any other provisions in the decree it would not be a decree for eject- | 
ment, would really lead to this position, that even a provision for payment of costs, in 
addition to a provision for ejectment, would take it outside the scope of section 10 (1), 
because it would not be a decree for ejectment pure and simple. No doubt a contract 
underlay this decree and the contractual rights and obligations formed the basis of the. 
decree. If Act III of 1922 had not been extended to Tanjore, the parties would be 
bound by the contract that underlay the decree, in particular the provisions providing 
for the twelve year lease. But the statutory right for which section 9 (1) provided 
could be claimed where the Act applied, independent of the terms of contract, 
subject only to the conditions in the Proviso to section 12 of the Act. The scheme of 
the Act thus specifically provides for the statutory right prevailing, notwithstanding 
any contract to the contrary. I am not called upon to consider at this stage whether 
the petitioner can bring himself within the scope of the Proviso to section 12. I have 
referred to section 12 only to emphasise this feature, that even viewed as a contract, 
the compromise decree could not be relied upon to divest the petitioner of his statu- 
tory right under section 9, if he satisfied the requirements of section g read with sec- 
tion 10, i 


I have already pointed out that the decree in question in this case is a decree for 
ejectment within the meaning of section ro. The learned counsel for the respondents 
contended that even independent of the provisions of section 10, section 9 by itself 
would apply , because Ibrahim was a tenant entitled to compensation against whom ' 
a suit in ejectment had been instituted within the meaning of section g (1) of the Act. 
The fact that that suit ended in a decree which provided for ejectment did not take 
Ibrahim ‘outside the scope of section 9 (1). The decree for ejectment had not been 
executed. The learned counsel relied on the decision of the Full Bench in Syed 
Oomer Sahib v. Gopaul+, The learned Chief Justice pointed out : 


A the tenant intended by the section is a person who is threatened with ejectment 


as the result of the legal proceedings instituted against him but has not, in pursuance of those proceed- 
ings, been actually ejected. It seems to me immaterial whether or not the proceedings resulted in a 
decree which might lead, but has not led, to an actual ejectment of the tenant.” : 

The learned counsel referred next to Nagammal v. Govindarajulu Naicker®, and 
pointed out that it could not be claimed that the petition of Ibrahim was premature 
and that he should have waited till the expiry of the period of lease of 12 years, 
because the application under section 9 had to be preferred within one month from 
the date on which the Notification was issued extending the provisions of Act ITI of 
1922 to Tanjore. Both sets of contentions of the learned counsel for the respondent 
were well founded. j 


Thus the position is that, subject to the determination of the question whether 
the Proviso to section 12 would apply, the contract of twelve years’ lease did not 
affect Ibrahim’s right to prefer an application under section g of the Act. That appli- 
catjon was maintainable both under the provisions of section 9 (1) and under sec- 
tion 10, and under section g (1) independent of section 10. The only question decided 
by the lower Court was whether the petition was maintainable, and the conclusion 
reached by the learned District Munsif was, in my opinion, right, and calls for no 


1. (1925) 47 M.L.J. 350: I.L.R. 47 Mad. 2, (1958) 1 M.L.J. 286. 
813 (F.B.). ‘e 


478 : THE MADRAS LAW JOURNAL REPORTS. ’ [1960 


interference in revision. As I have already pointed out, the other questions in issue 
between the parties have yet to be determined by the learned District Munsif. 


One other argument of the learned counsel for the petitioner remains. He 
urgéd that even if the petition was maintainable, the equities in this case would justify 
consideration of the application after the period of the lease is over, that is, after st 
January, 1964. Under the provisions of section g, the relevant period is the seven 
year period before the date of the order and not before the date of the application. If 
the basic principlé is that the statutory right for which section 9 (1) provides, prevails 
against the contractual rights and obligations to the contrary, I can see no real justifi- 
cation to direct a postponement of the proceedings in this case so that the period of 
lease for which the compromise decree provided could first run out. 


* ‘This petition fails and is: dismissed with’ costs. 
VS. ee Petitton dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
-| PRESENT :--Mr. Justice RAJAGOPALA AYYANGAR. 


Palaniathal pee Ste i ..  Petitioner* 
v. ' 
R: Udayappan and others . .. Respondents. 


Madras: Hereditary Village Offices Act (III of. 1895), section 10 (1) and (2)—Scope and effect—Office 
of village headman—Females—If excluded—Daughter of last office holder—Right of succession—Adaptation of 
Laws Order (1950)—Effect of—Constitution of India (1950), Article 16 (2)—Hindu Law—Succession— 
Mitakshara.’ : aii i r i 
,_ A woman is not disqualificd for being appointed as the headman of a village under the Madras, 
Hereditary Village Offices Act, 1895. ' 


Though section 10 (1) (ii) (a) of the Act, as it originally stood, provided that no person shall be 
eligible for appointment to a' village office if such person is not of male sex, that clause was deleted 
by the Adaptation of Laws Order, 1950, as it was inconsistent with thé provisions of Article 16 (2) 
of the Constitution. f 


-So far as Village Offices are concerned, it must now be taken as settled that they should be dealt 
with, in so far as they partake of the character of property, as the separate property of the office-holder 
and a daughter would certainly not be excluded. There is no exclusion of female heirs under the 
Mitakshara Law for succeeding to the separate property of the last owner even if such property were 
an impartible estate. ' , 


Venkata Jagannatha v. Veerabhadrayya, (1921) 41 MLJ. 1: LL.R. 44 Mad. 643 : L.R. 48 LA. 
244 (P.C;), applied. : 


Sivaganga Case, (1863) 9 M.I.A. 539 ; Raja Jogendra Bhupati Hurri Mahapatra v. Nityanund Man- 
singh, (1890) I.L.R. 18 Cal. 151: L.R. 17 I.A. 128 (P.C.); Parbati Kunwar v. Chandrapal Kunwar, (1909) 
I.L.R. 31 All. 457: 19 M.L.J. 605 : L.R. 36 LA. 125 (P.C.) and Subramanya Pandia v. Siva Subra- 
mania, (1894) 4 M.L.J. 152 : I.L.R. 17 Mad. 316, referred to. ; 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed with W.P. No. 148 of 1958 the High Court 
will be'pleased to issue writs of certiorari calling for the records in R. Dis. No. 14257/55 
dated 23rd February, 1956, on the file of the Tahsildar, Dharapuram and the records 
connected ‘with the proceedings dated 11th November, 1955, made in R. Dis. No. 
25164/55-A-3 on the file of the Collector, Coimbatore, respectively and quash the 
orders 'thercin. . < : : 

_ Mohan Kumaramangalam and D. Ramamurthi, for Petitioner in both. 


-r 


., B.S. Katlasam and N: Natarajan, for 1st Respondent. P 


`= The Additional Government Pleader (M. M. Ismail) on behalf of Respondents 
2 to 4. f ' 











*W.P. Nos. 147 and 148 of 1958. 


N 


' 4th December, 1959. 
(23rd day of Agrahayana, 1881—Saka),` 
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The Court' made thé following ` - ae ie noe we Pe 
Orver.—-The question arising in these petitions.is whether a woman is disquali- 


fied for being appointed as the headman of a village under the ‚Madras Hereditary 
Village Offices Act,'1895, by reason of her sex. et Beer 


ey ee Satie 


ties, the name of the petitioner’who ‘was a minor on. that date was registered, on 
17th July, 1954, in accordance wit 


"Ns 


By the same order the Revenue Divisional Officer was directed. to deal with the 


Udayappan, her cousin, in her place and she thereupon ‘filed an application to- the 
Collector to review and set aside his previous order. ‘This was rejected by him in his 
order, dated 12th December, 1957. , The reason for the dismissal of this application 
was stated to be that”: E oie? esse 4 tS ost 


i. 


“there was nọ provision for the registration of a female as hereditary village officer under Madras 
Act III of 1895”. ' . ; : i 


Thereafter the petitioner filed: W.P. No. : 147 of 1958 for the isstieof'’a ‘writ’ of 
certiorari tò quash the- order- of the ' Tahsildar, dated 23rd ‘Decéihber, 1956, 
appointing the petitioner’s cousin Udayappan as the next in succession to her 
deceased father, and W.P. No. 148 of 1958'against. the ‘order of, the Collector, 
dated 11th November, 1955, cancelling her registration as the next in’ succession; ` 


_ The point arising in these petitions is, therefore, whether a woman is.disqualified 

by reason of her sex from being appointed to the office under the Madras Hereditary 

_ Village Offices Act. Section 10 of the Act is the relevant provision dealing with the 
‘rules to be observéd in making appointments, on vacancies, arising. As. originally 
enacted section 10 read,—,, 


oar we RS A a š A P a N E 
When a vacancy occùrs in any of the village offices: forming class (1) in section 3; the Golled- 
tor shall fill up the vacancy in accordance with the provisions of the following sub-sections : ¢ 


(1) No person shall be eligible for appointment.'.....-. (ii) to any of the offices forming 
class (1) in section 3, if such person (a) is not of male sex. , a 


Sub-clauses (b) to (f) refer to other qualifications or disqualifications which are not. 
relevant. Section 10 (2) of the Act read, f x 


“ The succession shall devolve on a single heir according to the general custom ànd rule of primo- 
geniture governing succession to impartible zamindaris in Southern India ”. 


n 


. . be I £ - uh 
The other provisions of this,section are not of immediate relevance. n + o} 
Article 16 (2) of the Constitution enacts, "° i "i 


Eue 


« No citizen shall, on grounds only of religion, race, caste, sex, deScent, place of birth, residence 
or any of them, be ineligible for, or discriminated against in respect of, any employment or “office 
under the State”, ' e eet aes 


z 
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Clauses (3) to (5) of the Article enact exceptions to the rules contained in 
Article 16 (2) but they do not touch the discrimination based upon sex or in any 
way qualify that provision. After the Constitution came into force, laws in force in 
India were adapted. Article 372 (2) of the Constitution provided: 

“ For the purpose of bringing the provisions of any law in force in the territory of India into 
accord with the provisions of this Constitution, the President may by order make such adaptations and 
modifications of such law, whether by way of repeal or amendment as may be necessary or expedient 
and provide that the law shall, as from such date as may be specified in the order, have effect subject 


to the adaptations and modifications so made, and any such adaptation or modification shall not be 
questioned in any Court of law.” i . : 


By virtue of the power thus conferred the Adaptation of Laws Order, 1959, was 
promulgated and under it the provision in section 10 (1) (ii) (a) containing the dis- 
* qualification because a person was not of the male sex was deleted. The question, 
therefore, is whether in the face of the provision in the Constitution, Article 16 (2), 
coupled with the amendment effected by the Adaptation of, Laws Order, 1950, it 
would be possible to hold that women are since 1950 disqualified from holding 
public offices dealt with by Madras Act III of 1895. g ; 


Having considered the matter with care I am clearly of the opinion that there is 
and can be no such disqualification. In the orders now impugned the words used 
are “ there is no provision for registering the lavanam office in the names.of female 
heirs ”. Undoubtedly there is no specific provision declaring the competency of 
female heirs to succeed to village offices, in the sense that they are specifically mention- 
ed. But the question is whether when section 10 (1), speaks of “ a person ” being: 
eligible for appointment and when section 10 (2) speaks of “the heir” they should be 
held to exclude “ persons of the female sex”? and “female heirs” respectively. 
-When section 10 (1) (ii) (a) was part of the enactment—before the Adaptation of Laws 
Amendment Order, 1950 “persons of the female sex” were specifically excluded, 
presumably because in the absence of such a prohibition, the next “heir” under sec- 
tion 10 (2) would include ‘“‘female heir” and the expression “‘person” in the opening 
words of section 10 (1) would include a “ person of the female sex”. ` 


The learned Additional Government Pleader informed me that the Govern- 
ment took the view that female heirs were excluded because of two reasons. The first 
was that in a judgment rendered by me in W.P. No. 273 of 1957, I had observed, 
“The Statute (Act III of 1895) does not contemplate the appointment of females to 
the hereditary village offices ”. I have examined this judgment of mine and I am 
now satisfied that these observations which were by way of obiter are incorrect. On 
that occasion the existence of a disqualification against females enacted by section 
10 (1) (ii) (a) and the amendment brought about by the deletion of this provision 
by the Adaptation of Laws Order, 1950, was not brought to my notice ; nor did I 
bear in mind the provision in Article 16 (2) of the Constitution. 

The second reason mentioned by the learned Additional Government Pleader 
was that the provision in section 10 (2) regarding “ devolution on a single heir ac- 
cording to the rule of primogeniture ” might itself be sufficient to effect exclusion, of 


female heirs. The submission, however, is not well founded. As observed in Anant 
v. Shanker}. 


“It (an impartible estate) may devolve as joint family property or as separate property of the 
last male owner. In the former case it goes by survivorship to that individual among those male 
members who in fact and in law are undivided in respect of the estate, who is singled out by the special 
custom, eg., lineal male primogeniture. In the latter case jointness and survivorship are: not as 
such in point ; the estate devolves by inheritance from the last male owner in the order prescribed 
by the special custom or according to the ordinary law of inheritance as modified by the custom ”’, 


As laid down by the Sivaganga Case®, (which was itself the case of a female succeeding 
to an impartible estate) and as explained by Sir Richard Couch in Raja Jogendra 
Bhupati Hurrit Mahapatra v. Nityanund Mansingh®, the fact of the Raj being impartible 
does not affect the rule of succession. 





1. (1943) 2 M.L.J. 599 L.R. 70 Ind. App. 3. (1890) L.R. 17 Ind. App. 128: I.L.R. 18 
232¢P.C.). Cal. 151 (P.C.). 
2. (1863) 9 M.I.A. 539. . 


, 
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. If the office of the village headman should be conceived of as the joint property of , 
the holder and his undivided coparceners, succession would devolve by survivorship. 
If on the other hand the office were conceived of as. the separate property of the office 
holder, the devolution would follow the rule’ ‘relating to-partible property modified by: 
the special custom by which ‘it is vested'iri'a single heir. In Subramania Pandit v. 
Siva Subramania!, Muttuswami Iyer and Best, JJ., laid down the law in the following 
terms ; which has received the approval of the Privy Council in Parbatt Kunwar v. 
Chandrapal Kunwar?. The learned Judges said dealing with.the principles. applicable , 
to succession to impartible property : 


“The first of them is-that a rule of decision in regard to succession to impartible property is to be 
found in the Mitakshara law applicable to partible property, subject to such modifications.as naturally - 
flow from the character of the property as an impartible estate. The second principle ‘is that the. } 
-only modification which impartibility suggests in regard to the right of successian is the existence ofa” 
-special rule for the selection of a single heir when there are.sevéralheirs of the same class who would 'be 
-entitled to succeed to the property if it were partible under the general Hindu.Law... . In 
«determining who the single heir is according to these principis, we have first’ to ascertain’ the class of 
„heirs who would be entitled to ‘succeed to ‘the property, if it were partible, regard being, had. toits 


‘nature as coparcenary or separate , Property, rand we have next»to select .the single heir, Þby applying 
the special rule indicated above ” 


KETE. i ae 

‘So far as village offices are concerned it must now be taken a as ‘settled law that they 
should be dealt with, in'so far as it partakes ‘of the’charactér of property; ‘as the sepa- 
rate property of the office holder, by virtue of the principle laid down in the decision 
of the Privy Council in, Venkata Jagannatha v. Veerabhadrayya*.. If the succession has to 
be traced on the basis: that it is the separate. property of the last holder, a daughter, 
would certainly not be excluded, and applying the rule as to the single heir and pris’ 
mogeniture, the eldest of the daughiers, would certainly. be the heir who would have 
succeeded to the office if it were of the nature of impartible property ‘which was’ 
the separate property of the last holder.. ae year: 


In my judgment, therefore, section 10. (2). far from negativing the claim of. the 
petitioner, would appear to support it. ‘ ‘There is no exclusion.of female heirs‘ under. 
the Mitakshra Law for succeeding to separate property of the last:owner even if sich : 
property were.an impartible estate, and if that rule applied, ‘the ena would:be : 
within the class of heirs entitled to succeed. © > eei 


In my judgmient the petitioner 3 is, entitled ‘to the, réliefs which she seeks’? in: these’ 
petitions. The petitions succeed and the ‘rules’ nist are made’ absolute’ and” the 


orders SS are set aside. . There will be no order, as to costs. pee 
- P, R. N.. l Re, a aeS » Orders. al aside—Rule ‘nade absolut. 
“IN THE ‘HIGH COURT OF. JUDIGATURE, AT MADRAS. H" 
: dan (Appellate Jurisdiction.) - gree es ie apr e 


PRESENT | Mr. P. V. RAJAMANNAR, Chief, Justice a AND Mr. Justo BASHEER. 
AHMED SAYEED. ot a po Soeki 
G. Kandaswami Naicker meee San. or Beer he ae Appellant 
v. KO ANS # o ie eS 
G. Raju Naicker aa kas ae. nk. $ a ^ Respondents, 
Civil Procedure Code (V of 1908), Order 33, rale i1 Procedure where Tie Sails—Plaint with deficit 


-Court-fee—Plaintiff not allowed to continue suit informa pau eris—Subsequent d: 
of the proceedings—Applicability of rule 11. °> a PAE ee eee 


The plaint for partition was presented with a fixed’ Court-fee but the office rét d 
«directing the plaintiff to value the relief to set aside a mortgage decree mentioned-in tum ed the pias 
y Court-fee on such valuation. Thereupon the plaintiff filed an application to continue the suit in: 
: forma pauperis which was refused by the Master. but which was allowed by the Judge in Chambers. 


SS . 


i (1894) 4 M.L.J. 152: LL.R. 17 Mad. 316. Ti 3 (1921) 41 M.LJ. 1: LLR. 4 Ma d Gia 
o. E k 19 M.L.J. 605: LR. 36 Ind. App..125. “LR, 48 Ind, App. 244 (P.C). 44 Mad. 643 + 
i CLOSA. No. 3 of 1957. ; 


61 ° 


grd December, 1959. 
(12th Agrahayana, 18 Sey 
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An O.S. Appeal against this was preferred by one of. the defendants. Meanwhile the 
Government on information about thé means of the plaintiff filed an application for dispaupering 
him: When the O.S. Appeal came-up for hearing before it the’ Bench‘ directed the. Master ‘to- 
submit a finding on the question of pauperism of the plaintiff after -taking additiqnal evidence. ‘The 
Master passed an order dispaupering the plaintiff. The O.S. Appeal. was allowed, and the order of, 
the single Judge was set aside. . Then the plaintiff purported to withdraw the suit. On a -question 
whether the plaintiff was liable to pay full Court-fee under Order’33, rule 11, Civil Procedure Code. 

Held : The legal result of the appellate order in the O.S. Appeal was as if the plaintiff had 
never, been ‘allowed to continue the suit in. forma pauperis. It follows that there was never a’ 
suit properly on the file of this Court either in forma pauperis or on payment of the requisite court-fee. 
There was no suit for the plaintiff to' withdraw. - : : 

Once the plaintiff was not allowed to continue the suit in forma pauperis and he had not paid 
the requisite court-fee the suit must be deemed to be not on the file and if the plaintiff did not choose 
to pay the deficit Court-fee what this. Court can do is to return the papers to him. In such circum-. 
stances the provisions of Order 33, rule 11 of the Code will have no application and the plaintiff 
could not be directed to pay any further Court-fee under that provision. $ 


Appeal against the Judgment and Order of the Honourable Mr. Justice Bala- : 
krishna Ayyar, dated 27th July, 1956 and- passed in the exercise of the Ordinary 
Civil Jurisdiction of the High Court in C.S. No. 74 of 1954. 

F. S. Vaz and N. Ranga Reddy, for Appellants. 

`, The Government Pleader (K. Veeraswami) for Respondent.. 

- ° The Judgment of the Court was’ delivered’ by T 

` Rajamannar, C.F.—This is an appeal against the judgment of Balakrishna Ayyar 
J., directing the appellant to pay a sum of Rs. 615-1-0 towards the Court-fee due‘on a. 
plaint which he presented on’ the Original Side of this Court. The suit was for parti-_ 
tion. In'the plaint there were averments regarding a mortgage decree and a. sale 
which followed that decree and the plaintiff apparently contended that the decree 
and the sale were not binding on him. The plaint was presented on 28th May, 
1952, with a Court-fee of Rs. 100, evidently on the assumption that it fell under Arti- 
cle 17-B, Schedule II of the Court-fees Act. On 12th August, 1952, the office return-- 
ed the plaint directing the plaintiff to value the relief to set aside the mortgage 
decree and to pay Court-fee thereon on such valuation. Thereupon the appellant: 
filed an application for leave to continue the suit in forma pauperis. On 23rd Septem- 
ber, 1953, the learned Master passed an order refusing leave to the plaintiff to continue 
the suit as pauper but allowed him six weeks time to pay deficit Court-fee. Against 
this order of the Master an appeal'was taken to the learned Judge in Chambers. 
Ramaswami, J., by his order dated 29th January, 1954, disagreeing with the Master 
allowed the plaintiff to continue the suit as a pauper. In pursuance of this order the 
plaint was registered and numbered as O.S. No. 74 of 1954 on the 24th February,, 
1954. Agdinst the order‘of Ramaswami, J., one'of the defendants preferred an appeal 
O.S. Appeal No. 59 of 1954. Meanwhile the Government on information that the 
appellant was possessed of properties which had not been disclosed in his original 
pauper petition filed an application on 8th December, 1954, for dispaupering the: 
appellant. When the appeal against the order of Ramaswami, J.,,came up before the 
Appellate Bench they made an order on 1 5th April, 1955,.directing the Master to.’ 
submit a finding on the question of the pauperism of the appellant after taking addi- 
tional evidence. As the subject-matter was the same, the Master passed a general, 
„order on'17th October, 1955, to this effect : i j 
_ Tt follows that the order in Application No. 5675 of 1954 is that the plaintiff is dispaupered 

and that he shall pay the Court-fee within six weeks from today: This order shall however await 
further orders in O.S. Appeal No. 59 of 1954.7’. Š 


On and February, 1956, O.S. Appeal No. 59 of:1954 was allowed and the order of 
Ramaswami, J., was set aside. This meant that the appellant must be deemed.to 
have niot been permitted at any time to continue the suit zn forma pauperis. “On 16th 
February, 1956, the appellant purported to withdraw the suit and it was dismissed. 
It was then contended on behalf of the Government that the appellant was liable to. 
pay full Court-fee under Order 33, rule 11 of the Code of Civil Procedure. A fur- 
ther fact may, be mentioned. On 22nd November, 1955, that is, after the order of the: 
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learned Master.dispaupering him and before the dispésal of the appeal by the Divi- 
sion Bench, the appellant paid a sum of, Rs. 937-6-0 as additional Court-fee, but: 
according: to the office, this was not adequate and the, ‘appellant had to pay further 
Court-fee. Balakrishna Ayyar, J., held that the appellant had been allowed to 
sue as a pauper and subsequently he had been dispaupered and therefore the 
provisions of Order 33, rule 11 of the Code of Civil Procedure would apply and made 
the order now under appeal. = © =: toe Yo ; R 
With respect to the learned Judge, we are unable to agree with this view.” In 
more than one place the learned Judge has said that the appellant.had been. permitted. 
to sue in forma pauperis obviously referring to thé order of Ramaswami, J., passed on 
‘ajth January,'1954. But the order of Ramaswami, J., was in terms--set side by the 
Division’ Bench which disposed of 'O.S. Appeal No. 59 of 1954 and the order of the’, 
Master was restored. The legal result of the order of the appellate Court would there< 
fore be as if the appellant had never been allowed to continue the suit in forma pauperis. 
Thé learned ‘Judge observed that the decision of the Bench in O.S. Appeal No. 59: 
of 1954 merely confirmed the order of the.Master by which the appellant was dis- 
paupered. That is not so. ` On a proper construction of the order of the appellate. 
Court, we hold'that the order of Ramaswami, J., allowing the appellant to continue 
the suit in forma pauperis was šet aside. Once it is held that the appellant Was never: 
allowed to continue the suit-in forma pauperis and it is also the case of the Govern-. 
ment that he had never paid the requisite Court-fee, it follows that there was never a: 
suit properly on the file of this Court either in forma pauperis or on payment of the: 
requisite Court-fee. Owing to the fact that the suit was numbered on account of the: 
order of Ramaswami, J., the appellant purported to withdraw the suit. But this: 
would not be the correct position in law. There was no suit for him to withdraw.. 
What the plaintiff must be deemed to have done is to stop further prosecution, of his. 
claim. Once he was not allowed to continue the suit in forma pauperis and he lad 
not paid the requisite Court-fee, the suit must be-deemed. to be not on 'the file, and if: 
the plaintiff. did not choose to pay the deficit Court-fee, what this Court can do is to. 
return-the papers to him. In such circumstances we are of opinion that the provisions. 
of Order 33, rule 11 of the Code of Civil Procedure will have no application. The. 
appellant could not be directed to pay any further Court-fee under that provision.: 
The appéal is allowed and thë order of Balakrishna Ayyar, J., requiring the appellant; 
to-pay a further amount of Rs.-615-1-0 as deficit Court-fee is sét aside. There will be- 
no order as to costs. _ me Ae ee 
- VSB... Le =——— a Appeal allowed., 
`| +» -IN THE HIGH COURT OF JUDICATURE AT MADRAS, °.,” 
(Special Original Jurisdiction). 
Zii > PRESENT :—MR. Justice BALAKRISHNA Iyer. 
The Management of Sri Ranga Vilas Ginning, Spinning and : 
Weaving Mills Ltd., Coimbatore : . Petistoners* 
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The Industrial Tribunal, Madras and others Respondents. 
Industrial Disputes Act (XIV of 194%7);'séction 33 (2)—Jurlsdiction of Tribunal under—Scope and extent 
of In dispésing of an application under section 33 (2) óf- thie Industrial Disputes Act for per x ne 
to dismiss an employee’ during the pendency of the! adjudication’ of'a ‘dispute, the tribunal has only. 
to consider whether there was a prima facie case for dismissal of the workman or whether the mandge-: 
ment was-actuated by improper, motives or whether, there:was any unfair labour: practice or victi=' 
misation involved in the action proposed to be taken. ‘If there are no mala fides. or, unfair labour’ 
practicé òr ‘victimisation involved’ the tribunal is hound to. give the permission; asked for provided!: 
a-prima facie case was made out for the-proposed ‘dismissal. It is not for the Tribunal to satisfy itself” 
whether the charges framed against the.employee has‘been iproved.: ‘ EARE A eee 
Atherton West and Co: v. S. M. Mazdoor ‘Union, (1953) S.C.J. 333 : (1 953). SCR. J80! AIR: k 
1953 S.C. 2415 L. D. Sugar Mills v, Ram Scrup, (2957) 'S.C.J. 47? (1956) S.C.R. 916: ALR. ioi 
S.Ö. 82 and Martin Burn Ltd. v. R. N. Banerjee, 1958 S.C.J. 255: 1958 MLJ. (Cr) 208 : ALR. 1958 
S.C. 79, referred to, Fv O l a R NEES ee 
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.., Petition under Article 226 of the Constitution of India praying that inthe cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of certiorari calling for the records in Petition No,'28 of 1958 
in I.D. No. 13 of 1958, dated 11th July, 1958, on the file of the Industrial Tribunal, 
Madras and quash the order made therein. ; oe 

` V. Tyagaraja Iyer, for Messrs. M. A. Narayanaswami and N. Kannan, for. Petitioner. 
K. V. Sankaran, for Respondents. l ; 
, The Court madé the following i, : ee 
. | OrpeR.—On 31st March, 1958, Mariappan, a.maistry employed by the Sree 
Ranga Vilas Ginning, Spinning and Weaving. Mills reported to the manager that 
-about 4-20 P.M., that‘day he asked one,Chellappan why there was so much “breakage. 
in the’machine” and'that thereupon he was abused, beaten and kicked by some seven 
employees of the Mills whom he named in his report. Immediately afterwards the 
management issued a notice suspending these employees with effect from 8-30 P.M. 
until further orders. On 1st April, 1958, the management issued a notice to all these 
seven eihployees requiring them to show cause why , disciplinary action should not be’ 
taken against them. They'were- further informed that they should submit. their 
explanation in writing withiri 24 hours of the receipt of the notice and that in default 
it would’ be assumed that they had no explanation and appropriate-action taken. On 
2nd: April, 1958, these employees wrote back denying the charges and praying that 
the order of suspension passed against them be vacated. On, 4th April, 1958, the 
management wrote to these seven employees that an enquiry would be held into their 
‘conduct at ro A.M. the following day. To that,.the employees replied requesting that 
one Narayanaswami employed in the weaving department and another Chenniappan: 
employéd in the spinning department of the Mills should be permitted to act as 
their representatives at the enquiry to be held on 5th April, 1958. The permis- 
sion’ ‘asked for was granted. The enquiry commenced on 7th April, 1958 and 
it was concludéd on gard April, 1958. ‘The record of the enquiry maintained by the 
management shows that at the conclusion of the proceedings the enquiring officer 
informed those persons that orders would be passed in the course of a wéek. Below 
that the signatures of the representatives of the concerned workers appear. .After 
the proceedings wére closed the workmen concerned wrote to the Manager of the 
‘mills in these terms: f ; 


“ Pursuant to our suspension until further orders, at the commencement of the enquiry, we 
were asked to submit the list-of our witnesses, At that time we: replied that we would give the list 


of our witnesses after the witnesses for Mariappan were, examined. 


Accordingly after the witnesses for Mariappan were examined, we were examined individually 
without any order. After examination of.all the seven of us, we told that our witnesses should also 
be examined. The Assistant Manager to the Enquiry Officer, stated “We would not examine your 

We strongly protest against this, because opportunity is denied to us to prove that the charges 
‘framed against us are not true. : po ; i Co 
Hence, we request you once again, to examine our witnesses also ”» 


‘On 26th April, 1958, the management. replied pointing out that at the commence- 
ment of the enquiry the workers had been called upon to submit.their list of witnesses 
and that they had then stated that they. would furnish the list after the completion 
-of the examination of the witnesses for Mariappan the complainant. The letter also 
pointed out that during the enquiry held on the 21st and the 22nd of April, each of 
‘them was asked individually whether he had anything further to say and that each 
-of them had stated that he had nothing:to say. It was also pointed out that it was 
-only thereafter that it was noted that the enquiry was concluded and that the decision 
would be given within a week. The letter concluded :° ` po ee 
“Your present petition cannot be accepted as you have not examined your witnesses at the 


‘opportunity given to you already and after you consented to the enquiry being concluded and adjourned 
ifor decision, and as it is an afterthought”. ou 


On goth April, 1958, the employees in question replied as follows :— 
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“You told that, you would examine our witnesses after.the examination of the witnesses of Maistry 
Mariappan, i in connection with the charges levelled against us. But.as you have refused to examine 
our witnesses, the enquiry against us is not valid. Your decision will not bind us. „We humbly request 
you to-examine our witnesses.” 

On 2nd May, 1958, the management passed orders holding the charges proved and. 
` directing the dismissal of the workmen with effect from 31st March, 1958. Now at 
that time a dispute regarding bonus was, pending before the Industrial Tribunal, 
Madras, and in view of that the management applied ‘under section 33 (2) of the 
Industrial Disputes Act to the Industrial Tribunal for its approval of the action 

taken. The Tribunal observed : y 
“It will be seen from that record that the enquiry officer did not put any question to these work- 


ers whether they had any witnesses to be examined. On the other hand, as stated above, without 
ascertaining that fact, the enquiry officer announced his decision to close the enquiry and posted the’ 


matter for pronouncing orders. . . . Onthese letters, it is clear that these workers wanted 
to examine witnesses in support of their defence. . . . . . In other words, no opportunity 
was given to the workers to examine their witnesses. . . . . . Even apart from that, very soon 


after the enquiry was formally closed by the enquiry, officer, the workers. prepared the petition, Exhi- 
bit W-1, addressed to the Manager, and presented it to the enquiry officer that they might be given 
an opportunity to examine their witnesses. At least on that petition it was clearly the duty of the 

_Management to have directed the examination of the witnesses ‘proposed to be examined by the 
workers. . . Not only ‘that, I even consider that there is truth in what they stated, namely, that 
even before the closure of the enquiry they made a request to the enquiry officer that their witnesses. 
-should be examined and that he refused to do so. : In these circumstances, I am not in the least 
satisfied with the way in which the enquiry was closed by the management. It was certainly unfair 
because the workers were not given an opportunity to examine their witnesses: . . es It 
follows that thé approval prayed for cannot be granted.” 


In this view the petition filed by the management was dismissed. The present peti- 
tion has been filed by the management for the issue of an appropriate writ to quash 
this order of the Indastrial Tribunal. 


In paragraph 20 of the affidavit filed in support of the petition it is stated that 

-on goth September, 1958, the management wrote to the employees concerned inform- 
ing them that they were at liberty to bring and examine their witnesses and that. 
for that purpose the enquiry was posted to goth September, 1958. By a letter dated 
24th September, 1958.: the employees in question: , 

“ flatly refused to have anything to do with any-such enquiry and demand reinstatement . . . 
Though the Management were of the view that the workers had adequate opportunity to examine 
their witnesses, but they did not utilise the same, yet out of defence to the observations of the Tri- 
bunal, that the workers had no such opportunity, the Management Were willing to give them such 
an opportunity. 'The workers, instead of availing themselves of that opportunity and examine their 
witnesses, if any, had, on erroneous reasoning, ‘refused to attend the enquiry. Obviously, they have 
NO witnesses in support of their case, as otherwise, they would have taken advantage of the offer of the 
Management in their letter dated goth September, 1958., I am stating this only to emphasise my 
earlier statement that the request’ in the letter addressed by the workers after the conclusion of the 
enquiry complaining about want of opportunity to examine their witnesses is a pure afterthought and 
not a genuine one.’ 


Vide: paragraph 20 of the affidavit filed in support of the: petition: 


The first contention of Mr. Ty: agarajan, the learned advocate for the petitioner, 
was that the Industrial Tribunal was in error in taking the view that the management 
had not given the employees: concerned a reasonable opportunity to examine defence 
witnesses. He referred tothe fact that even at the commencement of the enquiry 
the management had asked the workers concerned to submit their list of witnesses and 
that they had then stated that they would submit ‘the list'after the witnesses on behalf 
of Mariappan had been examined. But they did not do so. He emphasised -the 
fact that on the 21st and the 22nd of April the Workers concerned were questioned’ 
individually when they were asked whether they had anything further to say. At 
that time all that they stated was'‘nothing’.’ If they desired any witness to be examined 
on their behalf it was open to them to have said so at that time. . After the conclusion 
of the enquiry the enquiring officer intimated that orders would be pronounced with- 
in a week. . Even at that stage no request was made for the examination of the defence 
witnesses... If such a request had been made and it had been refused: the represen- 
tatives of the workers would not have’ ‘signéd below the record without entering. 
their protest. When the matter was before the Industrial Tribunal the workers. 
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concerned did not say that they had this or that witness to be examined as they could 
have easily done if their complaint that their defence witnesses were not examined were 
a genuine and bona fide one. After the Tribunal disposed of the matter and in defence. 
to the observations ithad made the management wrote to the workers concerned that 
they might bring and examine their witnesses and for that purpose the enquiry was 
posted to 30th September, 1958. But the workmen concerned did not choose to 
participate in that enquiry. In the circumstances the letter which the workmen 
‘addressed to the Manager on 22nd April, 1958, after the conclusion of the enquiry can 
„only be regarded as an ingenious afterthought. When the proceedings closed they 
must have been in a position to anticipate what the decision was likely to be and the 
letter in question was only a clever attempt to lay some sort of a foundation for fur- 
ther contentions. I agree that there is considerable force in these criticisms of 

` Mr. Tyagarajan. I am also inclined to consider that the Tribunal attached much 
more importance to the letter which the employees sent on 22nd April, 1958, after the 
conclusion of the enquiry than it deserves. Nonetheless the finding of the Tribunal 
that no opportunity was given to the workers to examine their witnesses is a finding 
of fact and I doubt whether in a writ proceeding of this kind I shall be justified in 
going behind that finding. I must, therefore, proceed on the basis that this finding 
is correct and it stands. 


Mr. Tyagarajan next contended that even so the Tribunal exceeded its jurisdic- 
tion. The extent and scope of the jurisdiction of the Tribunal in matters of this 
kind has been considered by the Supreme Court on at least three different occasions. 
The first of the cases is Atherton West & Co. v, S. M. Mazdoor Union!.. The decision 
there was given under the U:P. Industrial Disputes Act of 1947 and a notification 
issued by the Government, the relévant portion of which ran as follows :— 


* Save with the written permission of the Regional Conciliation Officer or the Assistant Regional 
‘Conciliation Officer concerned irrespective of the fact whether an enquiry is pending before a Regional 
‘Conciliation Board or the Provincial Conciliation Board or an appeal has been filed before the Indus- 
trial Court, no employer, his agent or manager, shall discharge or dismiss any workmen during the 
-continuance of an enquiry or appeal and pending the issue of the orders of the State Government upon 
the findings of the said Court.” 


Explaining the scope of the powers of the Regional Conciliation Officer and the 
Assistant Regional Conciliation Officer the Supreme Court observed : `. 


_ “The Regional Conciliation Officer or the Assistant Regional Conciliation Officer concerned 
would institute an enquiry and come to the conclusion whether there was a prima facie case made out 
for the dismissal of the workmen and the employer, his agent or manager was not actuated by any 
improper motives or did not resort to any unfair practice or victimisation in the matter of the proposed 
«discharge or dismissal of the workman. , But he was not entrusted, as the Beard or the Industrial 
Court would be, with the duty of coming’to the conclusion whether the discharge or dismissal of the 
"workman during the pendency of the proceedings was within the rights of the employer, his agent or 
‘manager.’ ü 


The Regional Conciliation Officer had only to consider whether there was a prima 
_facie case for the dismissal of the workman, or whether the management was actuated 
by improper motives, or whether the management resorted to any unfair labour prac- 

tices or whether the workmen were being victimised and there his jurisdiction stopped, 
The matter was even moré fully explained in the decision in L. D. Sugar Mills v. 
Ram Sarup?. Paragraph 19 of the Judgment runs as follows.: | . 


“The scope of the enquiry before the Labour Appellate Tribunal under section 22 of the Act 
has been the subject-matter of decisions by this Court in Atherton West & Co., Lid. v. S. M. Mazdoor 
Union? and Automobile Products of India, Ltd. v. Rukmaji Bala®. The Tribunal before whom an appli- 
cation is made under that.section has not to adjudicate upon any industrial dispute arising between 
the employer and the workman but has only got to consider whether the ban which is imposed on the 
-employer in the matter of altering the conditions of employment to the prejudice of-the workman or 
his discharge or punishment whether by dismissal or otherwise during the pendency of the proceedings 
therein referred to should be lifted. A prima facie case has to be miade out'by the employer for the 
Jifting of such ban and the only jurisdiction which the Tribunal has is either to give such permission 
SSR DAE I ag Eo RR ERED Soe EL ne ee 


on (1953) S.G.R. 780: (1953) S.C.J.. 333 : 3- (1955) S.C.J. 253: (1955) I S.C.R. 1247 > 

SS sor f k Š = a (1955) 1 ELJ. (S.C.) 148 : ATR. 1955 5.0" 
2. (1957) S.G.J. 47: (1 G.R. g16: .258 (1).' esa 

A.LR. 1957 S.G. 82. z ( 3 a Paki 9; x ( 5 


“4]. RANGA VILAS GINNING MILLS: Ù. INDUSTRIAL TRIBUNAL (Balakrishna Iyer, F). 487 


zor to refuse it provided the employer is not acting mala fide or is not resorting to any unfair practice 
_or'victimization, ... . . On such action being taken by the employer the workman would be 
entitled to raise an industrial dispute which would have to be referred to the appropriate Tribunal 
‘for adjudication by the Government on proper steps being taken in that behalf. When such industrial 
dispute comes to be adjudicated upon by the appropriate Tribunal, the workman would be entitled 
“to have all the circumstances of the cass scrutinised by the Tribunal and would be entitled to get the 
appropriate relief at the hands of the Tribunal.” 2 x ph? : 


If no unfair labour practice is involved, if there is no victimisation and if there are 
no mala fides, the Tribunal is bound to give the permission asked for provided a 
prima facie case was made out. l 


2 i ; 
;_- The subject was further explained in the decision in Martin Burn Lid, v. R. N. 
- Banerjee, In paragraph 2Y their Lordships said: - 
“The Labour Appellate Tribunal had to determine on these materials whether a prima fai 
‘case had been made out by the appellant for the termination of the respondent’s service. A prima 
facie case does not mean a case proved to the hilt but a case which can be said to be established if the 
evidence which is led in support of the same were believed. While determining whether a prima focie 
“case had been made out the relevant consideration is whether on the evidence led it was possible 
to arrive at the conclusion in question and not whether that was the only conclusion which could be 
arrived at on that evidence. It may be that the Tribunal considering this question may itself have 
-arrived at a different conclusion. It has, hawever, not to substitute its own judgment for the judgment 
in question. It has only got to consider whether the view taken is a possible view on that evidence 
on the record. (See Buckingham and Carnatic Go., Ltd. v+ The Workers of the Company®.) 
Judged by the rules laid down by the Supreme Court the Tribunal, said Mr. Tyaga- 
rajan, was acting-in excess of its jurisdiction. Instead of considering ‘whether a 
prima facie case had been made out it went on to examine the procedural infirmities in 
the enquiry conducted by the management as though it had been a Court of Crirtinal 


appeal. 


On the other side Mr. Sankaran contended that the Tribunal has found that 
the witnesses for the defence were not examined that in consequence it follows that 
there had been a departure from the principles of nature justice and that when the 

Tribunal is satisfied that there has been such a departure it is justified in refusing 
to approve the action proposed. The contention of Mr. Sankaran if accepted would 
necessitate an enlargement of the scope of the decisions of the Supreme Court. It must 
be realised that there is a distinction between saying that a prima facie case.exists and 
that an offence has been proved. This distinction is a familar and important feature 
of our Criminal Procedure Code. 'A committing Magistrate for example has not' to 
consider whether the accused before him is guilty or not but only whether a prima facie 
case exists that would justify his being committed to Sessions. It is for the Sessions 
“Court to decide whether the accused is guilty or‘not: “The argument of Mr. Sankaran 
requires not merely that thé Industrial Tribunal should be satisfied that there is a 
prima facie case against the workmen concérned but that it should also be satisfied that 
these workmen are guilty of the charges framed against them. But this isnot what 
the Supreme Court said. The language used by the Supreme Gourt in every one of 
these decisions is a prima facie case, which: is very -different from: saying that the 
offence has been proved. Though it would not,be. proper to say that a. person is 

` guilty of an offence without examining his defence witnesses it will be perfectly in 
accordance with our Criminal Procedure Code to'say that a ‘prima facie case exists. 
against such a person without examining his defence witnesses. , :, | >. 


` It may be asked what then is to happen ifthe management holds a very perfunc-- 

tory enquiry or an enquiry which is opposed. to the principles of natural justice and ` 
then. proceeds to dismiss.an employee.’ The answer to this is to-be found in: the: 
second of the thrée decisions of the Supreme Court which. I have cited and it is that 
it will be open to the employees to raise.an industrial dispute. When that is done.the 
entire matter including procedural infirmities can be canvassed. : The.circumstance: 
that at the request of the management the Industrial ‘Tribunal has given its approval 
would not preclude and industrial dispute being raised and the entire question being 
investigated: _ It.will be appreciated that it would.involve a redundancy to insist that 
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the Industrial Tribunal should have jurisdiction to enquire into the propriety of the 

“manner in which the enquiry was held and at-the same time to say that after it has. 
given its approval the same questions can be agicatéd again by raising an industrial 
dispute. The ‘circumstance that permission or approval applied for has been given 
by the. Industrial Tribunal does not in any way enlarge or reduce the rights of the 
workmen concerned to call in question the order of the management. As I said 
before the decisions of the Supreme Court only require that the Management should 
satisfy the Industrial Court or Tribunal concerned that a prima facie case exists against 
the workmen, that it is not acting mala fide or resorting to victimisation or unfair labour 

“ practice. To accept the argument of MrsSankaran would amount to’ adding to the . 
categories enumerated by the Supreme Court, not once or twice but thrice. and 
I do not think I shall be justified in doing that. I accept the contentioh’ of 

“Mr. Tyagarajan that in making the order complained of the Industrial Tribunal 
ordered in excess of its jurisdiction. : 


In the result this petition is allowed and the order complained of is quashed. 
There will be.no order as to eosts. 


R.M. ae Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. z 
` PREsenT :—Mnr. P. V. RAJAMANNAR, Chief Justice, AND. MR: JUSTICE GANAPATIA 


Pinar. 


P. Natesa Nattar re l ' .. Appellant* 
v. l 
J.-G. Daniel (died) and others. `.. Respondents. 


Adverse possession —Simple mortgage—Third party trespasser can prescribe title against the mortgagor— 
‘Mortgagees’ rights cannot be affected. ‘ f 
Limitation Act (IX of 1908), Article 142—Suit in ejectment —Plaintiff must prove title and possession 
within 12 years: ' ' 
` The mortgagor is’ entitled to the equity of redemption and if the mortgage is a simple mortgage 
is entitled to be in possession. There is no reason why a third party should not oust him from 
possession and by continued’ possession ovér the statutory period of twelve years extinguish the 
` Mortgagor’s right to be in possession. Once such a right js extinguished the result would be that 
the third party-trespasser would acquire the equity of redemption, Of course this result would not 
however affect adversely the rights of the mortgagee. 


In a suit for ejectment the plaintiff cannot rest his claim on title alone but must also show that 
he has exercised tights of ownership by being in possession within twelve years of suit. 


. ‘Appeal under Clause 15 of the Letters Patent against the Judgment and Decree 

of the Honourable Mr. Justice Basheer Ahmed Sayeed, dated roth December, 1954. 
and passed in C.C.C. A. No. 145 of 1951 preferred against the decree of the City 
Civil Court at Madras, in O.S. No. 371 of 1949. 


`. A. Narasimhachariar and A. N. Rajagépalan, for Appellant. 
N.S. Raghavan, for Respondent. 


The Judgment of the Court was delivered by 
Rajamannar, C.7.—This appeal against the judgment of Basheer Ahmed Sayeed, J., 
arises out of a suit filed in the City Civil Court at Madras by the respondent, J.G. 
Daniel, for possession of a house. ‘The suit house belonged originally to one Kuppu- 
swami Nattar who executed a mortgage over the property in 1926 to secure a sum 
of Rs. 1,000 borrowed by him from one Angammal. Angammal assigned the mort- 
gage’ in her favour to one Rajagopala Naidu who in turn assigned it to one Kuppu- 
swami Naidu. Kuppuswami Naidu filed a suit on the mortgage against the minor 
son of Kuppuswami Nattar who had died and obtained a decree for sale. The final 
* (Pauper) L.P.A. No. 74 of 1955. i y 8th September, 1959. 
, : i ‘(17th Bhadra, 1881—Saka.) 
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decree was assigned to the plaintiff in 1943 and he was brought on record as the 
transferee decree-holder. He thereafter applied for sale of the house and purchased 
the house himself in Court-auction after obtaining leave to bid. After obtaining sale 
certificate when the plaintiff attempted to take possession of the suit property the 
defendant obstructed, urging that he was in possession in his own right. Hence 
the appellant was compelled to file a suit. Several defences were raised by the de- 
fendant which it is not necessary to mention for the purpose of disposal of this appeal. 
Inter alia he contended that the suit was barred by limitation as the plaintiff and his. , 
predecessors in title were never in possession of the suit property within twelve years 
prior to the suit. He also set up a case of adverse possession alleging that he and his. 
father Ponnappa before -him had been in possession and management of the pro- 
perty even prior to 1926. Two issues were raised so far as limitation was , 
concerned, namely, 

Issue 2.—Is the suit barred by limitation, and has the defendant obtained title to the suit property 
by adverse possession and prescription ? 

Issue 3.—Hias the plaintiff and his predecessors been in possession of the suit property within 12 

years of suit ? 
The learned Judge of the City Civil Court who tried the suit found in favour of the 
defendant on Issue 2, namely, that the defendant had obtained title to the suit pro- 
perty by adverse possession and on Issue 3 he found that the plaintiff and his predeces- 
sors in title had not been in possession of the suit property within twelve years of 
suit. In view of these findings the suit was dismissed. The plaintiff appealed to this 
Court (C.C.C.A. No. 145 of 1951). The appeal was heard and disposed of by Basheer 
Ahmed Sayeed, J. He allowed the appeal and set aside the decree of the learned 
City Civil Judge and passed a decree in favour of the plaintiff. He found that the 
original mortgage in favour of Angammal was a simple mortgage, and the defendant 
and his predecessors even if they had been in possession of the mortgage property, 
such possession would not be adverse either to the mortgagor or to the mortgagee and 
that it was not therefore necessary for the plaintiff to prove that he and his predeces-- 
sors were in possession of the property in suit within twelve years. The learned Judge 
therefore did not give any specific finding on the two issues and particularly Issue 3,. 
on the facts. His finding on Issue 2 was based on the assumption in law that the 
possession of the defendant could not be adverse to the mortgagor because the mort- 
gage was a simple mortgage, and he thought it was unnecessary to go into the facts. 
to give a finding on Issue 3 because it was not necessary in the circumstances for the 
plaintiff to prove that he and his predecessors in title were in possession within twelve 
years before the suit. With respect to the learned Judge we are constrained to say 
that he was in error in the legal assumptions on which his judgment is founded. It 
is no doubt well-established, vide Vyapuri v. Sonamma Boi Ammani1, that adverse posses-- 
sion against a mortgagor would not affect the right of a simple mortgagee. This. 
would be so even in an extreme case in which the rights of the mortgagor might be-- 
come extinguished by adverse possession by a trespasser. Srinivasa Ayyangar, J., 
in Vyapuri v. Sonamma Boi Ammani1, observed (at page 825) : 

“ I see no reason therefore for holding that the extinction of the mortgagor’s title by the adverse- 

possession of a third party operates to extinguish the mortgagee’s right to enforce his charge, any 
` more than easements over the property ”. 
There is no authority however for the position that once a simple mortgage is. 
executed there could be no possession by a third party adverse to the rights of the 
mortgagor. On principle such a position is untenable. The mortgagor is entitled. 
to the equity of redemption, and if the mortgage is a simple mortgage, is entitled to 
be in possession. There is no reason why a third party should not oust him from 
possession, and by continued possession over the statutory period of twelve years. 
extinguish the mortgagor’s right to be in possession. Once such right is extinguished 
the result would be that the third party-trespasser would acquire the equity of 
redemption. Ofcourse, as already mentioned, this result would not however affect 
adversely the rights of the mortgagee. . 





l „1. (1915) 29 M.LJ. 645 : LL.R. 39 Mad. 811 (F.B.). 
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` The position therefore is this, that the learned Judge did not examine the facts 

- and give his finding on both the material issues relating to limitation. But we do not 
think it is necessary to remand the ‘case for fresh disposal. We shall assume for the 
purpose of this appeal that the defendant has not been able to establish adverse 
possession for over the statutory period. ‘Nevertheless it will be incumbent on the 
plaintiff to prove that he and his predecessors in title have been in possession of the 
“Suit property within twelve years of suit. This is-the rule of law laid down by the. 
Full Bench of this Court in Official Receiver, East Godavari v. Govinda Rajul. It was 
there laid down that in suits for ejectment where the plaintiff sues for possession 
-of immovable property in the occupation of another, the plaintiff cannot rest his case 
on title alone. Article 142 of the Limitation Act applies to such suits and the plaintiff 
must show that he has exercised rights of ownership by being in possession within 
twelve years of suit. There too the plaintiff was a purchaser at a Court-auction held 
in execution of a mortgage decree which was obtained in a suit brought on a simple 
mortgage. Now it cannot be denied, and learned counsel for the plaintiff-respondent 

. frankly admitted that there is no evidence in this case that the plaintiff and his pre- 
‘decessors in title were in possession of the property within twelve years before suit. 
The only oral evidence adduced is that of the plaintiff himself and obviously he does 
not know anything about the position before his purchase. The documentary evi- 
«dence does not assist the plaintiff in proving that he and his predecessors in title were 
in possession at any time withiri a period of twelve years prior to suit. It is therefore 
‘unnecessary to remand the case for fresh disposal. The plaintiff’s suit must be held 
to be barred by Article 142 of Schedule 1 of the Limitation Act. The appeal is 
‘allowed and the plaintiff’s suit is dismissed.’ As the plaintiff obviously has title in 
view of the fact that the mortgage was valid, we direct that each party should bear 
his own costs in all the Courts. As the appeal was filed in forma pauperis; the appellant 
-will pay the Government the Court-fee payable on the memorandum of appeal. 


V.S. jat , Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice RAMASWAMI AND Mr. Justice ANANTANARAYANAN. 
Ramaswami Iyer . .. Appellant* 
v. $ 
“Thandavam Pillai (died) and others .. Respondents. 
Madras Hereditary Village Offices Act (III of 1895), sections 13 and 21—Lands forming the emoluments 
of a hereditary office—Sutt for recovery—Not maintainable in a Civil Court. . 


A suit for the recovery of the lands forming the ‘emoluments of a hereditary office specified in 
the Madras Hereditary Village Offices Act is cognizable by the Revenue Court only. 


The substance of the plaintiff’s claim has to be looked into in deciding the question of jurisdic- 
tion and not the form of the pleading. í 


‘Appeal against the decree of the Court of the Subordinate Judge of Dindigul 
iin O.S. No. 11 of 1954. ‘ : 


` K. V. Srinivasa Ayyar, for Appellant. 


O. K. Ramalingam, T. M. Ramaswami Ayyar, A. R. Krishnaswami and K. S. Rama- 
-murthi, for Respondents. ` i z À 
The Judgment of the Court was delivered by 
Ramaswami, J.—This pauper appeal is directed against the decree and judgment 


«of the learned Subordinate Judge of Dindigul in O.S. No. 11 of 1954 which was also 
‘filed in the pauper form. f 








L LL.R. (1940) Mad. 953 (F.B.). i . 7 E 
* Pauper Appeal No. 600 of 1955. 2gth September, 1959. 
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The plaintiff who is the karnam of Poolanandapuram village seeks in substance 
the recovery ofthe suit lands on the ground that they constitute the emoluments:of 
the office of the karnam of Poolanandapuram. | In order to take the suit out'of the 
anischief of sections 13 and 21 of the. Madras Hereditary Village Offices Act (III of 
. 1895), the reliefs prayed for are a declaration that the order of the Board of Revenue 

‘passed in 1953 is illegal and that the plaintiff is entitled to recover possession of the 
+ suit properties through the revenue Courts or to direct the defendants (alienees) to 
‘hand over possession of the suit properties to the plaintiff. 


The facts necessary for understanding the claim made by the plaintiff can be 
‘gathered from the order of the Distiret Colleetor of ¿Madurai Sri N. S. Arunachalam, 
L.G.S., in R.S.A.No. 2 of 1952. The suit lands which are considerable in extent, were, 
originally service inam lands attached to the karnam’s office at Poolanandapuram. 
„and there is no dispute that the plaintiff is- the hereditary karnam, his father and 
grandfather having held that office before him. During the investigation by the 
Inam Commissioner the lands which were in Poolanandapuram were confirmed to 
ithe plaintiff’s ancestors at 5/8th of the assessment and Inam patta was granted, 
while in respect of the lands in Chinnamanur which appear to have been Sirkar waste 
lands granted to meet the insufficiency of the emoluments, they were resumed and 
fully assessed in the name:of the plaintiff’s ancestors. Because the lands were in the 
_ occupation of another contending claimant for the post, the Collector after the issue 
of,patta placed plaintiff’s ancestors in possession of the lands. The rival agitated 
‘the matter both in the criminal and civil Courts and the claim of the plaintiff’s father 
for the lands was fully established. During these proceedings it was specifically 
mentioned that the ‘‘ Manibam’ consisted of the land and not Tirva alone. Some 
years after. there was a civil litigation in the family of the plaintiff in whice the suit 
lands were claimed as partible. That litigation ended in Gunniyan v. Kamakshi Ayyar}. 

The two sets of properties in Poolanandapuram and Chinnamanur were considered 
specifically in that decision and this Court after holding that the properties.in one 
case had been enfranchised and in the other case converted into ryotwari tenure by 
the action of the Inam Commissioner, proceeded to discuss the result of such enfran- 
chisement. The effect of enfranchisement was declared as freeing the lands from 
the restrictions regarding alienation and placing them under the ordinary jurisdic- 
tion of Civil Courts. This Court further -held that the lands after enfranchisement 
partook the character of joint family: properties and enabled not only the person: who 
“was appointed to the office at such.enfranchisement butalso-the members of his family 
to ask for partition of the same and a partition was accordingly ordered. After the 
‘partition, the properties went into the hands of various purchasers and the plaintiffs 
‘father launched an expedition to recover the same and has been pursuing the same: 
‘for several years. He has met with varying success. The revenue Courts dismissed 
the suit. He then moved the civil Courts and the matter was compromised there. 

He then resigned his post and his son, the present plaintiff has recommenced the 
litigation. ' 


During all the earlier stages of the litigation it has been uniformly found that the 
land in Poolanandapuram had been enfranchised and that the lands at Chinnama- 
nur had been given on ryotwari patta. In fact the plaint in the suit filed by the 
-plaintiff’s father averred that the property had been entranchised and the decisions of 
the Munsif’s Court, Dindigul and this Court in Ghnniyan v. Kamakshi Ayyar,) in appeal 
were that the lands were enfranchised. The plaintiff’s contention has been that the 
decision of this Court has been overruled in Musti Venkata Jagannadha v.. Musti 
Veerabhadrayya*. But the difference in view between the two decisions relates exclusively 
ito the nature of the property vested on enfranchisement, whether it enures to the 
individual holder of the office at the time of enfranchisement or to his family as such. 
About the legal incidence of enfranchisement, how it permits the holder to dispose of 
tthe land without the restrictions imposed by Regulation VI of 1831 and the compe- 





I. ee I.L.R. 26 Mad. 3 I.L.R. 44 Mad. 643 EG). . ‘ 
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tency of the Civil Courts to decide on all such matters, there is unison between the 
two decisions. It is clear from these decisions that the office-holder gets the right of 
alienation in return for the payment of favourable assessment and if there is any 
dispute regarding the validity of the disposal of the lands of the office-holder, such 
disputes can only be adjudicated upon by the civil Courts and not by the revenue 
Courts. i ` 


In these circumstances the plaintiff filed an application before the Deputy Collec- 
tor, Usilampatti, for recovery of the emoluments alleged to be attached to the karnam’s 
office of Poolanandapuram village in the Periakulam taluk. This application under 
section 13 of the aforesaid Act was dismissed. ‘There was an appeal and this was dis- 
posed of by Mr. N. S. Arunachalam, 1.C.S., District Collector, Madurai. He held 
that there could be no recovery of the alleged emoluments, because there had been 
enfranchisement of the lands long long ago and that the lands which could be alie- 
nated by the office-holder after such -enfranchisement could not be recovered as 
inalienable emoluments attached to the office of the karnam. Therefore, he dismissed 
the appeal. There was a further appeal to the Board of Revenue and which 
appeal also shared the same fate. ` 


. The plaintiff has thereupon filed the suit which has given rise to this appeal in the 
pauper form for the reliefs mentioned above. The learned Subordinate Judge came 
to the conclusion that when the suit is in substance and in essence for recovery of 
emoluments of a hereditary office falling within section 13 of the aforeszid Act, it is 
barred from being agitated in the civil Court by section 21 of the said Act. He 
therefore dismissed the suit. Hence this appeal by the-defeated plaintiff. 


Section 13 states : 


“ Any person may sue before the Collector for any of the Village-Offices specified in section 3 or 
for recovery of the emolumenis of any such office ”. : 


‘Section 21 states : 


“ No civil Court shall have authority to take into consideration or decide any claim to succeed 
to any of the offices specified in section 3 or any question as to the rate or amount of the emoluments of 
any such office.” 


The learned advocate for the appellant Mr. K. V. Srinivasa Ayyar advanced a 
-novel argument before us that section 21 would bar only a claim which was both-for 
-recovery of the emoluments of such office and that the .claim for the emoluments 
of the office alone would not be barred. : se 


; We do not find the slightest difficulty in rejecting this contention which has 
only the merit of novelty, because it is opposed to a plain reading of the section repro- 
duced above and secondly, the point is concluded by authority. 'This Court in a 
‘long series of decisions has held that a suit for recovery of the lands forming the emolu- 
ments of a hereditary office specified in the Act is cognizable by the revenue Court. 
only; Pichuvayyan v. Vilakudiyant, R.G. Orr. v. Secretary of State?, Sundarapandia Thevan v. 
Valathiappa Thevan® Narasimhulu v. Narasimhulu*, Audirazu -Veerayya- v. Adirazu 
Sangayya®, Devineni Pattayya v: Chelsani Badrayya®, Vanchinatha Iyer v- Rajagopala Iyer’. 
Kandappa ‘Asari v. Singara Chandid®, Ramalingam v.Veerabhadrudu®, Kajuluri Veeranna 
v. Tilapudi Venkayya1°, Tadipalli Venkatasastry v. Venkata Fagannadharao41, (see also 
discussion“: When revenue Courts have jurisdiction ” at page 47 and following and 
“ When civil Courts have jurisdiction” at page 64 and following of the valuable 
monograph on the Madras Hereditary Village Offices Act, second edition, published 
by the M.L.J. (1959)). 





1. (1897) 7 M.L.J. 196. 7. (1921) 41 M.L.J. 372. 
2. (1900) 10 M.L.J. 261 : I.L.R. 23 Mad. 571. 8. (1926) 25 L.W. 299. 
3. (1902) I.L.R. 26 Mad. 490. 9. (1935) 69 M.L.J. 890. 
4. (1906) 16 M:L.J. 5r4 : I.L.R. 30 Mad. 126 10. (1937) 1 M.L.J. 37. 
(F.B.). 1r. (1947) 2 M.L.J.- 256: 60 LW. 561: 


5. (1g10) 20 M.L.J. 281. . F LL.R. (1948) Mad. 448. 
6. (1916). 5 L.W. 151. . 
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It is well-settled that in deciding these matters the substance of the plaintiff’s 
claim has to be looked into in deciding the question of jurisdiction but not the form 
of pleading ; Dangeti Appanna v. Dangeti Venkataratnam}. , i 


The learned adyocate Mr. K. V. Srinivasa Ayyar relied upon two decisions as 
establishing his contention set out above.. The first is Ramalingamma v. Venkata- 
subbayya.? In this case the facts were : A suit for recovery of possession of land was: 
brought alleging that the land was acquired by the plaintiff’s husband as service 
tenure inam with hereditary rights and he was enjoying the said property by 
rendering the said service and that after his death the property passed to the 
plaintiff, his widow, by heirship and that she had been in enjoyment of it subse- ` 
quently but was deprived of it unlawfully by the defendant. It was contended for 
the defendant that the property being washerman service inam a suit for recovery of 
possession in respect of it could only.be heard by: the revenue Court and the civil 
Court would have no jurisdiction. It was held that the suit for recovery of posses- 
sion on the foot of trespass was: congizable under the common law by a civil Court, 
Krishnaswami Nayudu, J., brings home this point by observing : 


“ The present suit is a simple suit to claim possession of the land which the plaintiff was entitled 
to and has been in possession as heir, the property being village service inam land vested,in the family. 
It cannot be said to be a suit for recovery of emoluments. If the decision of the suit requires an exami- 
nation of the right of the plaintiff to the office, and also thé question as to whether the land forms part 
of the office, which generally arises when there is a contest between the parties as to their respective 
claims to the office, or dispute regarding the nature of the property as to whether it is service inam or 
private land, then it, would be reasonable to hold that it would come within the scope of the suits 
contemplated under section 13 (1) of the Act III of 1895.” 


In Matcharayya v. Chintanna’, the learned Chief Justice Subba Rao, has made the 
position crystal clear as follows::' ` OMENS È 
. “To summarise, section 21 ousts the jurisdiction of civil Courts only in regard to matters in respect 
whether jurisdiction is conferred under section 13 on the Revenue Court. A suit by a service holder,, 
claiming a right to succeed or in actual possession of the office for recovery of the emoluments is cog-' 
nizable by a Revenue Court. The denial of the character of the property by the defendant does not 
affect the jurisdiction.: ‘But the essential requisite is that the plairitiff shall allege and rely upon the 
fact that the land is an emolument attached to the office and make that a foundation for the relief 
claimed. But, if his cause, of action and his right to possession do not depend upon his titlé to the 
emoluments as a service holder, but on a collateral fact, section 21 is not a bar. If he is dispossessed __ 
by a trespasser, if his lessee refuses to deliver possession after the expiry of the term, if a person holding 
a derivative title under him’does not give him possession after the termination of the derivative title 
either on the.expiry of the term or otherwise, in all these cases, his cause of action and his right to . 
relief do not depend upon his title as,a service holder, to the emoluments but only on his right to, 
possession ”. a > : 


X 7 a. 7 r rte ` b'a a See 

_ “í If the aforesaid principles are applied what will be the resultin, the present case ? The plain- 
tiff’s father permitted the defendants to enjoy the suit property doing service during his lifetime. After 
his death, instead of returning’ the land to his heirs, they continued in’ possession as trespassers. The 
plaintiffs are entitled to succeed, if they establish that their father, permitted the defendants to enjoy 

, the land for a purpose and that the permission given was revoked by his death. . It is not nécessary 
for them to prove that they are service-holders ‘and that the lands-are emoluments annexed to the 
service. If so, it follows that section 21 is not a bar to the maintainability of the suit in a civil Court’’. 


We find that these decisions do not support the contention of the appellant. 


In the result, there are no merits in this appeal. It is hereby dismissed with , 
costs: one set, The Court-fee due to the Government will be paid by the appellant, 





-< V.S. , , , l Appeal dismissed. 
L (2956) An.W.R. 659. 3. (1954) 2 M.L.J. (Andh.) 193 : ALR. 1955 
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T IN :THE HIGH COURT,OF JUDICATURE AT MADRAS. 
‘PRESENT Mr. Jusmce Ramaswamt AND MR; Justi ANANTANARAYANAN. 
Gs: AOE E Chettiar and others- ERA a axel, Nath a a acopans 


ve. 
The Commissioner, Hindu Religious and Chatitable Endowments ° 
Madras ` Respondents. 


. Madras Hindu. ‘Religious ‘aad Charitable Endowments Act (XIX of 1 951), sections 6( 13) and 6 (14) 
Religious Charity and Religious Endotument—Public_—What Constitutes, 


= Under section 6 (1 3) of the Madras Hindu Religious and Charitable Endowments Act, 1053). 
religious ‘charity, inclides a public charity associated with a Hindu festival or observance of.a ‘religious 
character; ‘whether it 'be connected with a'templée, mutt or not. Similarly section 6 (14) has been 
widened iniits. scope and section '6 (1 4 defining specific endowments now attracts.religious charities 
as.defined in section 6,(13). Since the.charitable institution in the instant case .was intended. to - 
feed Arya Vysya Pilgrims to religious festivals upon the stated occasions the endowment yea, be: 

a ‘religious charity’ even apart from the „performance of puja and nevedyam. 


The Arya Vysyas of the region would constitute the * public” within the scope of ink term. 


~ Appeal against the decree of the Court of the Subordinate Judge of Tiruchira-", 
palli, dated 17th August, 1955, in O.S. No. 233 of 1953: 


_ K. S. Ramaratnam, for Appellants. 
The Government Pleader and N. S. Srinivasan, for Respondents. _ 
; The Judgment of the Court was delivered by 


` Anantanarayanan, J. —This is an appeal by the plaintiffs in ‘the Court hase: im 
a suit filed under section 62 of the Hindu Religious and Charitable Endowments Act, ` 
Madras Act (XIX of 1951), tosetaside the order of the Commissioner of Hindu 
Religious and Charitable Endowments in respect of the suit chatram properties. 


, The facts are that this chatram was created by a deed of trust dated 26th N hae ; 
ber, 1942 (Exhibit B-1) for the benefit of members of the Arya: Vysya community of 
that aréa, who visit Gunaseelam for the purpose of participating in specified reli- * 
gious festivals i in the month of Purattasi. Exhibit B-2 is a subsequent transfer of 
the management of this trust executed by the original founder, Venkatachala Chettiar’ 
and others. The simple point involved in this appeal is whether the Commissioner 
of Hindu Religious and Charitable Endowments was justified in notifying this charity ` 
as one within the ambit of Madras Act (XIX of 1951), because it wa’ a religious. 
charity (séction 6, sub-section (13) or a religious endowment (section 6, sub-section 
(14), or ‘a specific endowment’ (section 6, sub-section (16)). 


Learned counsel for the appellants placed two arguments in the forefront of his. _ 
submissions. . The first is that the learned Subordinate Judge was in error in relying ` 
upon the later document Exhibit B-2 as superseding the earlier document Exhibit 
B-1. It is the earlier document Exhibit B-1 which determines the conditions of the - 
trust. and which also enunciates the objects of the trust. Under that document itis” \ 
not mentioned that puja and neivedyam should be done upon the relevant festival 
days ; though 'this object is found in Exhibit B-2. The second ‘argument is:that, in. > 
any event , the Arya Vysya section of the community in this locality or district, cane 
not be ‘said to constitute the public, within the nomenclature of section 6, sub-section 
(13) or sub-section (14) or sub-section (16). 


We have carefully considered these arguments, and they do not appear to us to be 
tenable. It is not now necessary to consider whether the learned Subordinate Judge 
was justified in his finding that the puja and neivedyam had to be performed at the 
temple during the Radothsavam, when there is no specific mention of the place of 





*Appeal No, 43 of 1956... > E goenta 58 
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puja in the second document, Exhibit B-2. But presumably,the puja and neivedyam had. 
to be performed at the temple, as this isin consonance with the usual religious prac- 
tice. This apart, we are unable to subscribe to the inference that the performance 
of this religious ritual was not one of the objects of the trust. For, it is perfectly. pro- 
bable and possible that all the objects of the trust might not have been enumerated 
in the very first document and a legitimate object of the trust might be enumerated 
in a later document. Consequently, it cannot be said that the performance of 
puja and neivedyam are not objects of the trust ; and, since admittedly they are per- 
formances of a religious character, the property would be a ‘religious charity’ within 
the meaning of section 6, sub-section (13) of the Act. 


Even apart from this, and upon a wider ground, the contentions of the learned. 
counsel are unsustainable. The decisions placed before us, such as the decision in , 
The President, H. R. E., Madras v. Verkatarama’, related to the provisions of the Act 
prior to recent amended Act, and this is highly significant. The President, H.R.E., 
Madras v. Venkatarma}, did, concern an alleged specific endowment in this very dis- 
trict and shrine of Gunaseelam, and the learned Judges (Govinda Menon and Basheer 
Ahmed Sayeed, JJ.) stated that the endowment was not a specific endowment, be- 
cause the property was not dedicated for the performance of a specific service or 
charity in a temple or mutt. But this is now no longer necessary. Under section 
6, sub-section (13) ‘religious charity’ includes a public charity associated with a. 
Hindu festival, or observance of a religious character, whether it be connected with a. 
mutt or temple or not. Similarly, section 6, sub-section (14) has been widened in its. 
scope and section 6, sub-section (16) defining ‘specific endowment’ now attracts ‘reli-. 
gious charities’ as defined in section 6) sub-section (13) of the Act. Since , the admit-. 
ted facts of the present case are that this charitable institution was intended to feed. 
Arya Vysya pilgrims to these religious festivals, upon the stated occasions this endow-- 
ment would be a ‘religious charity’, even apart from the performance of puja and. 
naivedyam. Those latter objects indisputably determine its character as religious 
charity and specific endowment, to which the provisions of the Act are applicable.. 


The further argument that the matter is different, because the plaintiffs form a 
society which is now registered, has no substance. The decision in Commissioner, H.R.E.. 
Board v. Vinayakar A. T. Sabha®, has no application at all to the present facts because 
that related to the definition of a ‘specific endowment’ under Madras Act(II of 1927) 
and prior to the cnactment of Madras Act (XIX of 1951). Consequently, those cri- 


‘teria are not applicable to the present definitions which have been deliberately made- 
far wider in their scope. 


The last argument is that the Arya Vysyas of this region do not constitute ‘the: 
public’ within the scope of that term. This is opposed to the manner in which the 
word ‘public’ has been used, and described, both in section 6 (4) relating to ‘charita- 
been endowment’, and section 6 (17) relating to ‘temples’. Even this apart in 
Sri Venkatarama Devaru v. State of Mysore’, the Supreme Court has clearly 
held that the word ‘public’ includes, in its ordinary acceptation, any section of the 
public. This makes an end of the argument that this is not a religious charity 
referable to a public purpose. 


` The decision of the learned Additional Subordinate Judge was therefore, correct. 
We dismiss this appeal, but, under the circumstances, without costs. 
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from assessment—S. 5 (v)—Delivery outside the 
State—Actual delivery—What constitutes. 311 
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the charity in case of failure of descendants— 
Reservation can be implied 150 
MUSALMAN WAKF VALIDATING ACT 
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ble as a nėgotiable ‘instrument <. 237 
——-Ss. 10, 82 (c) and 85 (2)—Applicability— 
Telegraphic transfer—Payment and discharge 
of—Nature of, transaction—Duty of bank— 
Handing over of metal token to payee—If 
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S. 171-A—Duty of person summoned to 
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note—Inadmissible as insufficiently stamped— 
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bound to pay out of salary—Absence of relation- 
ship of lender and borrower—Agreement- in 
consideration of the natural love and affection— 


Jf | void—Public _ policy—Penalty—Contract 
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BOMBAY INDUSTRIAL RELATIONS ACT, 
Ss. 2 (4), 42 (4) and 78 (1)—Meaning of 
“ not the sugar industry as such but the manu- 
facture of sugar and its byproducts” 
(S.C.) 35 
CALCUTTA MUNICIPAL ACT, Ss. 406-407, 
488 and 537—Delegating Authority to sanction 
prosecution (S.G.).. II. 
CARRIAGE OF GOODS BY SEA ACT (XXVI 
OF 1925)—Schedule, Article III, paragraph 6, 
clause 3—Scope and interpretation 
ool TRESPASS ACT (I OF 1871), 
S. 1o—Scope of— Cultivator or occupier ’— 
Meaning of 49 


CENTRAL EXCISE AND SALT ACT (I OF 
1944), S. 2 (k) and Central. Excise Rules, rule 
40-—-Wholesale purchaser—If includes a Com- 
mission Agent o ° 18 


Ss. 6 and 8—Rules thereunder—Vires of — 
Government of India Act, 1935—Art. 19 (4 C N ) 
(g) of the Constitution (S.C.) 


CONTRACT—Pledge and hypothécation of 
moveables—Difference- between—‘ Open cash 
credit’ and ‘ key loan ° system—Nature of. 47 
C. P. & BERAR INDUSTRIAL DISPUTES 
SETTLEMENT ACT, 1947—Vires of Act— 
S: 214—Definition of ‘Industry ’—City of 
Nagpur Corporation Act, 1948 (S.C.) .. . 23 


CIVIL PROCEDURE CODE (V OF :1908), 
Ss. 11 and 47—Powers of executing Court— 
Decree directing ‘sale’ of inalienable land like. 
service inams—If could be questioned at the 
time of execution (F.B.) 64 





——S.. 115—Revision against an order made |: 


under S. 467 of the Criminal Procedure Code— 
Mairitainability 54 


———S. 133 and O. 26, R. 1—Issue ‘of Com- 
mission to examine witness—Scope of power 
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, decree giving limited estate toa Hindu woman 
‘—Subsequent passing of the Hindu Succession 
Act (XXX of 1956)—If consent decree could 
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‘Effect of 21 


O. 20, R. 12—Decree for mesne profits 
prior to Madras Act (XXV of 1955)—If could 
„be executed in respect of period subsequent to 
‘the Act 48 
O. 21, Rr. 35, 36, 95 and 96—Applica- 
‘pility—Purchaser of an undivided share of the 
judgment-debtor in property jointly owned 
by- the judgment-debtors—Suit for asta and 
possession-—Limitation for 62 


O. 21, R. 46—Execution—Attachment of 
moveable property—Decree of Court—If mova- 
ble property “238° 


———O. 24, R. 43—Money deposited in Court 
directed o be paid to the decree-holder on 
furnishing security—Decree-holder not furnishing 
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O, 26, R. 1—Issue ‘of commision to’ 
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CONSTITUTION OF INDIA (1950), “Arts 
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‘14——Scope—Validity of ‘Evidence 
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Art. 20 (3)—If offended „by S. TA 
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Art. 132—Law a toi interpretation of 

| Art. 14- well. settled—Application fò ` facts of 

the cate it raises substantial. guetion: of law 
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GRIMINAL.-TRIAL—Verdict of- jury—Mis- 
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1958)—Art. 240 of the Constitution of India 
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HINDU SUCCESSION ACT: (XXX OF 1956) 
—Applicability of oe 839° 
———S.'14 (2)—If consent decrees before the 
Act could be varied-by Court- ` -49 
HINDU WOMEN’S RIGHTS TO PROPERTY. 
ACT (XVIII-OF 1937), 5.3 (2)—Rights of a 
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in execution of a decree against her : 

-HYDERABAD ABOLITION OF JAGIRS RE- 
GULATION, (dated 1oth August, 1949)— 
If’ colourable ‘and fraudulent exercise ‘of .legis- 
lative power “(S.C.) . oe + 35 
INAMS—Construction’ of Inam Statement and 
Inam Fair Report of 1860—Specific endowment 
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INGOME-TAX ACT (XI OF 1922), 5. 10— 
Deductible allowance—Question of fact—Ap- 
pellate Tribunal—Jurisdiction of—Interference 

z a (S.C.) 24 

S. 1o—Deductible allowance—Question 
of fact—Appellate Tribunal—Jurisdiction of— 
Interference ` (S.C) 31 
S.:10 (2) (vi) and S. 10 (2) (vi) (a)— 
‘Depreciation admissible under—Diesel engine 
fitted to. .a.motor vehicles in replacement of 
existing | engines—Additional _depreciation—If 
could be'claimed—* Machinery *—What is 27 
——S. 10 (2) (xv)—Capital expenditure and 
Revenue expenditure—Text (S.G.) . ` 59 
———S. 46 (2)—Collector, acting under—If a 
. civil or, revenue Court , i A aa 5 
+S. 54—Scope .of—Certified copies o 
, Income-tax ‘returns ‘required by . contesting 
, heirs of a deceased assessee—When could be 














i granted =.. : ; _ 38 
: INDUSTRIAL .DISPUTES ACT. (XIV OF 
1947)—Bortus . (S.C.) 32 
` € Basic wages Meaning (S.C.)... 46 





`- Bonus—Customary, bonus for puja. festi- 
: val es pe (S.C.) .. 43 
: Electricity: Act (IX of 1910)—Bonus— 
- Full Bench formula - . (S:G.) «+. 24 
——“ Controlled industry” defined 
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` —— Gratuity for workmen—Employees’ Provi- 

dent Funds Act, 1952 ¢ (5:C.) .. °° 36 
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INDUSTRIAL DISPUTES ACT—(Contd.) -- 


Order of- reinstatement—Compensation— 
Discharge without enquiry (8.C.) 45 
Reinstatement of a dismissed employee— 
Right to’ (S.C.) 45 
Retrenchment formula—* Last come first 
to go”—Unfair labour practice 
(S.G.) ... 26 
Right of workmen to be represented by a 
Union representative at enquiries held by the 
Management S.C.) 44 
Transfer of employees from one Mill to 
another Mill—Right of the Management— 
Dismissal on disobedience of order by the work- 
men (S.C.) .. 23 
‘Tribunals jurisdiction to go beyond 
terms of reference (S.C.) 32 
Unskilled workers (S.C.) 24 
Violation of Standing Orders in termi- 
nating the service of an employee—If entitles 
the worker to get reinstated—Jurisdiction of an 
industrial tribunal—Scope of we 36 
‘Wages for the strike period (S.C.).. 45 
Working capital—Proof—Evidentiary 
value of the balance sheet (S.C.) 16 
——-S. 12—Conciliation proceedings—Con- 
ciliation Officer—If should give notice to the 
workman on whose instance the dispute was 
raised 57 
———s,. 18 and 19—Registered Trade Union’s 
right to terminate award—Union of minority— 
Right (S.C.) 27 
—Ss. 22 (1) (d) and 24 (1) (i)—Sitrike 
during pendency of cir negal 
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———Ss. 25-F (b) and 25-H—Section 2 (j)— 
Applicability—Hospitals—If “ industries.” 
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S. 25-FFF—Closure of an establishment— 
What amounts to . 20 
(as amended by Act XL of 1947), S 
25-FFF—Vires Articles 14, 19 (1) (g) and 20 of 
the Constitution of India. (S.C) 53 
+S. 27—Meaning of‘ lock-out’ geri 





, (S.C) -~ I 
——-S. 33—Lock-out period wages—Right 
to i (S.C.) .. 43 
—S. 33 (2)—Scope' (S.C.) - 33 


——. 33-C (2)—Jurisdiction of tribunal under 
—Scope and extent of—Benefits claimed by 
workmen outside the Industrial Disputes Act— 
If could be evaluated in money 20 
INTERPRETATION OF STATUTES—Defini- 
tion of factory in Employees’ State Insurance 
Act—If could be interpreted in the light of the, 
definition in the Factories Act . 17 
Limitation—Strict interpretation. 5 
IRON AND STEEL (CONTROL OF .PRO- 
DUCTION AND DISTRIBUTION) ORDER, 
1941—Defence of India Rules—Essential . Sup- 
plies Act—Order. fixing prices—Validity. 4 

. (S.C.) 4 
LAND ACQUISITION ACT (I OF 1894); 
Ss: 18 and 54—Order on reference under section 
18:—-When ‘appealable under section 54 .. | . 49 





‘+S. 2 (1) (a}— Building ’—Lease of build- 


LAND ACQUISITION ACT—(Contd.) 

——S. 18—Reference under—Scope ef— 
Jurisdiction of Civil Court - “IBI 
LETTERS PATENT (MADRAS), Cl. 15— 
Appeal ‘against an order refusing or allowing 
a writ—Order stating that the inferior tribunal- 
might dispose of the matter afresh—If final. 


order—If appealable ie 30 
LIMITATION ACT (IX OF 1908), S. 21 (2)— 
Scopeof GA aes 47 
——Sch. Articles—Interpretation of `., 6 





Art. 182 (5), Expl. I—Scope of—Joint 
decrees within the scope of article—Tests. 5 
MADRAS AGRICULTURAL INCOME-TAX 
(V OF 1955), S. 5 (e) and (k)—Applicability— 
Permissible deduction—Interest paid on money 
borrowed for acquiring land—If permissible 
deduction S ; a 52 
MADRAS AGRICULTURISTS RELIEF ACT 
(IV OF 1938)—When applicable to .debts in- 
curred in former Pudukkottai State 28 
———Ss: 8 and g—Scaling down of debt— 
Scope and extent of—Applicability in cases of 
renewal of debts—Settlement of account—If debt 
could be scaled down i 7 
———S. 18—Costs in suits for recovery of a debt 
due by an agriculturist filed after the appointed 
day—Effect of scaling down due to amendment. 

. -> 7 
——S.- 19 (2) and Madras Agriculturists 
Relief (Amendment) Act (XXIII of 1948); S. 16 
—Combined effect of —Ex parte decree after the 
commencement of the Amending Act—If could 
be scaled down by independent application. 29 


MADRAS BEEDI INDUSTRIAL PREMISES 
(REGULATION OF CONDITIONS OF 
WORK) ACT (XXXII OF 1958)—Validity—- 
If opposed to Art. 19 (1) (g)-of the Constitu- 
tion 55 
MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XXV.OF 1949)—Appli- 
cability to composite leases ' ORURE) 


ing and vacant site appurtenant—Lessee to erect 
further structure—If lease of a building‘ Appur- 
tenant ’—Meaning of eer QQ 
=S. 3—Order allotting a house to Govern- 
ment servant already in possession of a residence 
—If invalid—Notice of requisition—Form of 
Os A 2I 
——S. 6 (1) (b)—Refund of excess rent— 
How computed—Nature of the claim under— 
Limitation for action 18 
S. 7 (2)—Application under—Court-fee 





payable—Rent Controller—If a Court .’. 9 
—S.'7-A and Rule 9 (3)—Order under== 
If ex parte order ‘ "7 798 


s. g and 12-B—Execution of order.-of 
eviction—Removal of obstruction proceedings— 
Nature of—Finality of order—Suit:to set ‘aside 
summary order—Maintainability—Applicability 
of the provisions of Civil Procedure ‘Codé fo 
execution proceedings under Rent Control 
Act | AETA 19 
MADRAS BUILDINGS (LEASE ` AND 
RENT CONTROL) RULES, 1951, R..9 (3) 


MAD. RENT GONTROL RULES—(Contd.) l 


Setting aside ex parte order—Order dismissing an 
application for default of appearance of peti- 
tioner—If could be restored 10 
MADRAS CINEMAS (REGULATION) ACT. 
(IX OF 1955), S. 1o and Madras Cinemas 
Regulation Rules, Rule 13-Validity—Scope and 
applicability of rule—Applicant for licence 
to be in lawful possession of premises, etc.— 
Tenant holding over against the assent of the 
landlord—If a person in lawful possession— 
R. 92 (1)—Applicability 9 
S. 11 and Madras Cinemas Regulation 
Rues, R. 14 (2)—and 109—Exemption of a site 
under-—Operation and effect of zs 10 
MADRAS CINEMAS REGULATION RULES 
(1957), R. 13—* Lawful possession of the site, 
building and equipment ’—What amounts to— 
Tenant holding over against the desire of the 
landlord—If in lawful possession—Decision of 
licensing authority—When could be questioned 
in civil Court ss 22 
MADRAS CITY MUNICIPAL ACT (IV OF 
1919), S. 110 and Sch. IV, Part II, R. 7— 
Proviso—Effect of a 20 
MADRAS CITY TENANTS’ PROTECTION 
ACT (III OF 1922) and Madras Cultivating 
Tenants’ Protection Act—Applicability—If could 
apply simultaneously in respect of the same 
subject-matter ma 50 
MADRAS COURT-FEES AND SUITS VALU- 
ATION ACT (XIV OF 1955), Ss. 3 (ii), 41 (1) 
and 50—Suit to set aside an order of ‘ollector 
allowing a claim petition in proceedings under 
section 46 of the Income-tax Act—Valuation— 
Order—If an order of civil or revenue Court. 5 


—-—S. 87 (2)—Proceedings before Collector 
or Land Acquisition Officer under Ss. g and 11 
of the Land Acquisition Act for determining com- 
pensation commencing earlier to the new Court- 
fees Act—Reference to Court under section 18 
of the Land Acquisition ‘Act subsequent to the 
new Court-fees Act—Court-fees on appeals— 
If should be under the new Act ees 63 
———-Sch. II, Art. ro (4)—Court-fees payable 
6n application before sub-Court under section 7 
(2) of the Rent Control Act. 9 
MADRAS CULTIVATING TENANTS PRO- 
TECTION ACT (XXV OF 1955), S. 3 and 
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_ Madras Cultivating Tenants (Payment of Fair 


Rent) Act (XXIV of 1956), S. 13—Decree for 
mesne profits against a tenant who is a cultivating. 
tenant within the meaning of the Acts—Decree 
for mesne profits passed prior to the Acts— 
If could be executed against the tenant for the 
period subsequent to the commencement of the 
Act: ` te 48 
—-——§s. 4 and 6 and 6-A—Power of Civi 
Court to order restitution before transferring a 
suit or proceedings to the Revenue Court. 20 


MADRAS CULTIVATING TENANTS (PAY- 
MENT OF FAIR RENT) ACT (XXIV OF 
1956), S. ri and rule 11—Revision to High 
Court from an order of the rent tribunal—Limi- 
tation for—How computed 38 
———S, 14 (1)—Benefits under—Joint family 
owning land above the statutory limit—If each 
member of the family disentitled to the benefit 


of the section 38 


‘ General Sales Tax Rules—Proceedings relating 
-to assessment years 1953-54 and 1954-55—— 
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MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), S._203—Application for 
license to construct a building—Refusal on the 
ground that the land jis likely to be required by 
the Municipality—If valid = 39 
S. 345—Period of three years—How 
computed—Prosecution commenced with the 
period but proceedings stopped under S. 249 of the 
Code of Criminal Procedure (V of 1898)—If 
could be reopened after the expiry of the period 
of three years is 8 
MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948), S. 18—Applicability to 
building sites in estates vested in the Govern- 
ment . 7 
Ss. 31 and 35 and Madras Proprietary- 
Estates Vilage Service Act (II of 1894)— 
‘Ivu’ and ‘dittam’ inams of Tirunelveli Dis- 
trict—Computation of basic annual sum— 
Permissible deductions—Dittam payable by the 
holder of an inam estate for services—If amounts 
to jodi quit rent, etc., liable to be deducted 
from thebasic annual sum ' 52 


——S. 51—Order in appeal under—If could 
be reviewed—Appellate Tribunal (High Court) 
—If persona designata 6 
MADRAS ESTATES LAND ACT (I-OF 
1908)—If applicable to areas formerly outside the 
limits of the City of Madras but subsequently 
included in city limits—Rights of Zamindar over 
beds of abandoned tanks and channelss . 7. 
MADRAS ESTATES (SUPPLEMENTARY) 
ACT (XXX OF 1956), S. 5 (4)—Power of Tri- 
bunal under to appoint a Receiver . 64 
‘___§."11—Transfer of suits and proceedings 
‘from civil Court to the special tribunal—Scope 
:0f—Composite suits—Procedure -- 16 
MADRAS GENERAL SALES-TAX ACT (IX 
OF .1939), S. 2 (b) and S. 18—Dealer—Port of 
Madras supplying water to ships calling at the 
port at stipulated rates—If a dealer within the 
meaning of the Act and if liable to sales-tax on 
the sale of water—Bar of suit—When appli- 
cable : ; 28 
——S. 3 (2) (vii)—Electrical goods—Lathes— 
If electrical goods—Test a 37 


S. 12-B (1) and R, 13-C (r) of the Madras 
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Assessment including the value (cost) of 
materials in a works contract f 
MADRAS GENERAL -SALES-TAX (DEFI- 
NITION OF TURNOVER AND ASSESS- 
MENT) ‘ACT (XVII OF 1954) and Turnover 
and Assessments Rules, 1939, rule 12—Appli- 
cability—Notice calling upon repayment of tax 
duly refunded under orders of Court—Vali- 
dity > s 56 
MADRAS GENERAL SALES TAX (TURN- 
OVER AND ASSESSMENT) RULES, 1939, 
R. 4-A—Applicability and validity 55 
R. 16, as amended in 1955—TIf invalid as 
opposed to Article 304 of the Constitution of 
India (1950) ocd 30 
MADRAS HIGH COURT ORIGINAL SIDE 
RULES, O. 17, R. 15—“ Inaccuracy ”— 
Meaning of—If includes supervening inaccuracy. 

z 54 


packing 
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MADRAS HINDU RELIGIOUS AND CHA- 
RITABLE ENDOWMENTS ACT (XIX OF 
1951), S. 53 (2) (3)—Interim_ arrangement for 
the administration of a math—Claims of disciples 
of the math—Failure to consider—Effect on the 
order of the Board we 19 
MADRAS INDEBTED AGRICULTURISTS 
(REPAYMENT OF DEBTS) ACT (I OF 1955), 
Ss. 4 and 7—Effect on decrees ae 


MADRAS LAND REVENUE Ra 
ACT (XIX OF 1954), S. 3—Liability to pay 
surcharge—How computed in case of joint 
pattadars . 16 
MADRAS PORT TRUST ACT (II OF 1905), 
S. 39—Power of Port Trust to levy scales of fees 
for labour provided 58 


MADRAS PUBLIC HEALTH ACT (III OF 
1939), S. 39—Notice under—Requisites of. 41 


MADRAS SHOPS AND ESTABLISHMENTS 
ACT (XXXVI OF 1947), Ss. 4 (1) (a) and 41 
(2)—Person employed in position of mianagement 
—Test 40 
—Ss. 6 and 41 (2)—Jurisdiction of Com- 
missioner—Exemption of an establishment from 
the provisions of the Act subject to certain con- 
ditions—When affects jurisdiction of the Commis- 
sioner oe 55 
Ss. 41 and 45—Effect of an order setting 
aside the dismissal of an employee contrary to the 
Statute—If employee should be deemed to be in 
service—Jurisdiction of civil Court. .. 6 
Ss. 41 and 51—Scope of ae 5I 


—S. 41 (1)—Scope and nature of an enquiry 
under ice 29 
S. 41 (2)—Jurisdiction of appellate 
authority under es 40 


MADRAS VILLAGE PANCHAYATS ACT 
(X OF 1950), Ss. 4 (3), 10 (2), 20, 21 and 25 (3) 
—Rules relating to election of President of Pan- 
chayat—Rules 2 (2) (1) (a) and (3) (a)—Scope 
and effect—Temporary President—Powers of. 37 
MASTER AND SERVANT—Employee of a 
limited company also being a shareholder—lIf 
could claim greater privilege than an employee. 

29 
‘Wrongful dismissal—Right of an employee 
to re-instatement—Relief of declaration that the 
service is deemed to continue 6 


MINERAL CONCESSION RULES, R. 54— 
Central Government acts in a judicial capa- 
city (S.C.) .. 12 
MINIMUM WAGES ACT (XI OF 1948), 
S. 5 (2)—Madhya Pradesh Government Notifi- 
cation of March goth, 1952—Ulira vires 

S.C.) .. 46 
MOTOR VEHICLES ACT (IV OF 1939), 
Chapter IV—Right of State Government to 
obtain permit—S. 47 (1)—Art. 14 of the Consti- 
tution of India (1950). (8.c.) .. 3I 
———S. 64 (2)—Revisory jurisdiction of State 
Transport Appellate Tribunal under—Scope 
and extent of oe 40 
— 5S. 64-A—Scope of—Route permit terms— 
Variation—Jurisdiction (S.C.) .. 60 
——S. 134 (2)—Power of Appellate Tribunal 
to remand proceedings after long lapse of time— 
Validity Ee 57 
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NON-FERROUS METAL CONTROL 


-ORDER, 1958, Cls. (3) and (4)—Essential 
-Commodities Act- (X of 1955), S. 
S.C 


IAN. 19 
of the Constitution (8.C.) 3 


OFFICIAL SECRETS ACT Seng OF | 1923) 
S. 1—Scope (8.C.) 


PARTNERSHIP ACT (IX OF ‘aay Ss. 45 
and 4%7—Legal representative of a deceased 
partner—If bound by an acknowledgment made 
by the surviving partner subsequent to the 
dissolution of the partnership by death .. 47 


PAYMENT OF WAGES ACT (IV OF 1926), 
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SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—B. P. Sinna, P.B. GAjenDRAacankaR AND K N. Wancuoo, JJ. 


Shiva Jute Baling Limited : ..  Appellants* 
v. ' f 
Hindley and Company Limited .. Respondents. 


Arbitration Act (X of 1940), sections 35 and 33—Scope and effect—Arbitration proceedings pending legal 
proceedings—When valid—Contract Act (IX of 1872), sections 73 and 74—Scope. £ si a ER 


Section 33 of the Arbitration Act contemplates an application for three purposes, namely, (i) 
when it is desired to challenge the existence of an arbitration agreement (ii) when it is desired 
to challenge its validity and (iii) when it is desired to have its effect determined. Where an arbi- 
tration agreement arises out of a term contained in a contract which deals with various other matters 
section 33 is concerned only with the term relating to arbitration and not with the other terms of the 
-contract which do not arise for consideration on an application under that section. Section 35 
makes proceedings before the arbitrators invalid in the absence of an order uncer section 34 staying 
the legal proceedings, where the whole of the subject-matter of the reference is covered by the legal 
‘proceedings which have been instituted. Prayers under section 33 relating to the existence and 
validity of the arbitration agreement not being matters within the competence of the arbitrators 
there can be .no identity of the subject-matter under reference to arbitrators and the subject-matter of 
‘the prayers in the application under section 33. Section 35 in consequence can have no application 
-and the award passed by the arbitrators cannot be assailed on the ground that it violates section 35. 


Where the contract provides the measure of liquidated damages over and above the difference 
-between the contract price and the market price on the date of default, it cannot be said that it 
“was per se unreasonable and was therefore bad according to the law of India as laid down in sections 
73 and 74 of the Contract Act. Section 74 of the Contract Act contemplates that the maximum 
reasonable compensation may be the amount which may be named in the contract. 

Appeal from the Judgment and Decree, dated the 4th February, 1953, of the 
Calcutta High Court in Appeal from Original Decree No. 68 of 1952, arising out 
-of the Judgment and Decree, dated the 14th January, 1952, of the said High Court 
an Special Suit No. 2 of 1951. 


N. C. Chatterjee and C. B. Agarwala, Senior Advocates (Sukumar Ghose, 
-Advocate, with them), for the Appellanis. 


B. Sen, Senior Advocate (S. N. Mukherjee, Advocate and S. N. Andley, 
Jj. B. Dadachanji and Rameswar Nath, Advocates of Messrs, Rajinder Narain & 
Co., with him) for the Respondents. 
ee SS renee, 

* Civil Appeal No. 262 of 1955. . 21st August, 1959." 
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The Judgment of the Court was delivered by 


Wanchoo, 7.—This is an appeal by Special Leave against the judgment of the 
Calcutta High Court. The appellant is a company, incorporated in India, with 
its registered office in Calcutta dealing in jute, It entered into a contract on June 
18, 1945, with the respondent-company, which is incorporated in England and. 
has its registered officein London, ‘The contract was for the supply of five hundred 
bales of jute of crop 1945-46 to be shipped from Calcutta or Chittagong to Rio de 
Janeiro, when freight became available. ‘The contract provides that in the event 
of default of tender or delivery, the seller shall pay to the buyer as and for liquidated’ 
damages 10s. per ton plus the excess (if any) of the market value over the contract 
price, the market value being that of jute contracted for on the day following the 
_ date of default. This date was to be the date in London on declaration of default. 
by telegram or without such declaration if default was eventually made by lapse 
of time on the 21st day after expiry of the extended `period. There is also a provi- 
sion for arbitration, which lays down that any claim or dispute whatever arising 
‘out of, or in relation to this contract or its construction or fulfilment shall be referred 
to arbitration in London in accordance with the bye-laws of the London Jute 
Association, and ıt was open to either party to claim arbitration whenever and as. 
often as disputes arose. The contract also provides for an appeal by any party 
dissenting from an arbitration award to the London Jute Association in accordance 
with the regulations in force for the time being. Lastly, it ir provided that the con-- 
tract would be construed according to the laws of England whatever the residence- 
and nationality of the parties might be or become and would be deemed to be per-. 
formed there. The’ Courts of England or arbitrators, as the case might be, would: 
have exclusive jurisdiction over all disputes which might arise under the contract,. 
except for the purpose of enforcing in the Colonies or.abroad any arbitration award, 
made under this contract, 


On June 23, 1947, thirty-nine bales of jute were consigned by the appellant 
to Rio de Janeiro in part performance of the contract and information of this was 
given to, the respondent by letter on July 17, 1947. It was said in this letter that 
difficulty had arisen because of the non-availability of quota and it was hoped that 
the balance remaining under the contract would be shipped as soon as quota was 
available. ‘Fhe respondent sent a reply to this letter on July 25, 1947, and the 
appellant wrote a further letter on August 1, 1947, in which it was said that the: 
remaining amount of jute under the contract would be shipped as soon as the quota. 
was available. 


We do not know what happened thereafter till we come to August, 1948. It 
-seems that the respondent received a cable on August 12, 1948, from the appellant 
stating that the contract stood cancelled long ago. The respondent by its ‘letter: 
dated August 12, 1948, refused to accept this position. ‘Thereafter there were 
disputes and differences between the parties and eventually the respondent claimed. 
default on or about June, 1949, in terms of the contract. On or about July 14, 1949, 
the respondent referred the matter ‘o the arbitration of the London Jute Association 
which appointed two of its members as arbitrators. The respondent filed its claim: 
before the Arbitrators on July 23, 1949. On July 27, 1949, the Arbitrators gave 
notice to the appellant to file its answer by August 19, 1949. The appellant, how-- 
ever, filed no answer before the Artbitrators. What the appellant did in reply was. 
to file an application under section 33 of the Indian Arbitration Act (X of 1940), 
(hereinafter called the Arbitration Act) on the Original Side of the Calcutta 
High Court, in which it made three prayers, namely— 


(a) declaration that the arbitration agreement, if any, between the parties _was void ab initio- 
on the ground of uncertainty and was not binding on the appellant ; 


(b) declaration that there was in fact and in law no contract between the parties on account: 
of mutual mistake of the parties; and . ` 

(c) that the Court might be pleased to adjudicate on the existence and/or validity of the- 
alleged arbitration agreement and the effect of the same. 


t 
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This application was moved on August 12, 1949. It appears that on August 13, 
1949, the appellant sent a cable to the respondent and the London Jute Associa- 
tion informing them that an application had been made in the Calcutta High 
” Court challenging the submissions contained'in the cortract and that the Arbirtra- 
tors had become functus officio pending disposal of tke application, which was fixed 
for August, 29. The appellant received a reply to its cable in which it was asserted 
that no such application as the appellant had made to the Calcutta High Court 
could be made there and that the Arbitrators would proceed with the adjudication 
on August 27 as already fixed. On August 17, 1949, the appellant sent a letter 
to the London Jute Association in which it referred to its cable and the reply of the 
Association to that and reiterated its stand that any further steps taken-in the arbi- 
tration proceedings pending disposal of the application under section 33 would he 
invalid under the Arbitration Act. The Arbitrators, however, proceeded with. 
the arbitration and gave their award on October 17, 1949. 


No proceedings thereafter were taken by the appellant in London, nor dors: 
it appear that any steps were taken by it to have its application under section 33 , 
decided, till we come to November 26, 1951. On that date, an application was 
filed by the respondent in the Caicutta High Court under section 5 of the Arbitra- 
tion (Protocol and Convention) Act, 1937 (VI of 1937), (hereinafter called the 
Protocol Act). Along with this application it filed the award, dated October 17, 
1949, and prayed that judgment be pronounced in accordance with the award and. 
decree be passed accordingly. Notice of this was issued to the appellant, which 
filed its reply on January 14, 1952. We do not think it necessary to set out the 
petition of the respondent under section 5 of the Protocol Act and the appellant’s 
reply thereto in detail, because when the matter came to be heard in Court only 
two points were urged on behalf of the appellant, namely— 


(1) that the award was made after the:notice of filing of the petition, dated 10th August,. 
1949, under section 33 of the Arbitration Act had been given to the respondent and the Arbi- 
trators, and consequently award made after the receipt of the said notice and during the pendency 
of the said application was bad under section 35 of the Arbitration Act ; and x 


(2) that the award was bad on the face of it and could not therefore be enforced in view of 
the provisions of section 7 (e) of the Protocol Act, which Jays down that an award cannot be 
enforced in India if it is contrary to the law of India. It was contended that the award was. 
contrary to the law of India and this appeared on the face of it inasmuch as the Arbitrators had 
purported to award such damages as could not be done under the provisions of the Indian Contract 
Act (IX of 1872). i 

Both these contentions were negatived by the learned Single Judge and he 
ordered the award to be filed in Court and passed a decree in terms thereof, 


The appellant then went up in appeal, which was heard by a Division Bench. 
of the Calcutta High Court. The grounds of appeal show that the same two points 
which were urged before the learned Single Judge, were reiterated therein. When 
the matter came to be heard before the Division Bench, the same two points were: 
raised on behalf of the appellant there also. The Division Bench negatived the 
two contentions raised before it on behalf of the appellant and confirmed the judg- 
ment of the learned Single Judge. It is curious, however, to notice that though all 
these proceedings were being taken on the application under section 5 of the Protocol 
Act the appelJant apparently took no steps to have its application under section 3 
of the Arbitration Act, which seems to have been adjourned sine die, decided along 
with the respondent’s application under section 5 of the Protocol Act. -° - 


. This was followed by a application for a certificate to appeal to this Court 
which was refused. Then the appellant applied to this Court for Special Leave to. 
appeal, which was granted. In the Special Leave Petition also the appellant raised 
the same two points, namely, (i) the construction of sections 33 and 35 of the Arbi- 
tration Act and the application of these provisions to the facts of this case, and 
(ii) the construction of section 7 of the Protocol- Act and the Indian Contract Act 
with respect to the damages awarded by the award. 
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In the statement of case also after narrating the facts and circumstances, the 
same two points were mentioned as the principal questions which arose for deter- 
mination in the appeal, namely, (i) the effect of sections 33 and 35 of the Arbitra- 
tion Act on the facts and circumstances of this case, and (ii) the interpretation of 
section 7 of the Protocol Act in the light of sections 73 and 74 of the Indian Contract 
Act and their bearing on the damages awarded by the Arbitrators and its effect 
on the validity of the award. 

Learned counsel for the appellant, however, wanted to raise before us other 
points arising out of section 7 of the Protocol Act. We do not think that the appel- 
Jant ‘should be permitted to raise at this late stage any new point in addition to 
the two points which were urged before the learned Single Judge and which only 
have all along been raised in the appeal to the High Court and in the appeal before 
this Court. We shall therefore confine the appellant to these two points only and 
proceed on the assumption in the same manner as has been done by the High Court, 
namely, that an application under section 33 of the Arbitration Act would Jie in 
the circumstances of this case and therefore the provisions of section 35 of the 
Arbitration Act would be attracted. 

Re.—(1) The part of section 33 of the Arbitration Act, relevant for our purpose, 
lays down that any party to an arbitration agreement desiring to challenge the 
existence or validity of an arbitration agreement or to have its effect determined 
shall apply to the Court and the Court shall decide the question. It will-thus be 
clear that section 33 contemplates an application for three purposes, namely, (i) 
when it is desired to challenge the existence of an arbitration agreement, (ii) when 
it is desired to challenge its validity, and (iii) when it is desired to have its effect 
determined. An arbitration agreement may come into existence in one of two 
ways ; it may either arise out of an agreement which contains nothing else besides 
arbitration agreement, or it may arise out of a term contained in a contract which 
deals with various other matters relating’to the contract, which is the present case. 
Where one is dealing with an arbitration agreement of the second kind, section 33 
is concerned only with the term relating to arbitration in the contract and not with 
the other*terms of the contract which do not arise for consideration on an application 
under that section. 

Then we come to section 35. It provides that no reference or award shall be 
rendered invalid by reason only of the commencement of legal proceedings upon 
the subject-matter of the reference, but when legal proceedings upon the whole of 
the subject-mattter of the reference has been commenced between all the parties 
to the reference and a notice thereof has been give to the Arbitrators or umpire, 
all further proceedings in a pending reference shall, unless a stay of proceedings 
is granted under section 34, be invalid. It will be seen, therefore, that section 35 
makes proceedings before the Arbitrators invalid in the absence of an order under 
section 34 staying the legal proceedings, where the whole of the subject-matter of 
the reference is covered by any legal proceedings taken with respect to it. In other 
‘words, an Arbitrator can continue the proceedings and proceed to make the award 
.on the reference, unless the whole of the subject-matter of the reference is covered 
by the legal proceedings which have been instituted. Assuming that the proceed- 
ings taken under section 33 are “‘ legal proceedings ”, mentioned in section 35, the 
-question which immediately arises on the facts of the present case is whether the 
whole of the subject-matter of the reference in this case was covered by the legal pro- 
«ceedings taken by the appellant by its application under section 33 of the Arbitra- 
tion Act. ` 

In dealing with this aspect of the case, learned counsel for the appellant raised 
the question of frustration ofthe contract and the powers of the Court and the Arbi- 
trator in that behalf. It is true that the words “‘ frustration of contract” have been 
used in paragraph 8 of the application. But the prayers do not show that any relief 
was claimed on that ground, relief (c) being merely a repetition of the words of sec- 
tion 33 of the Arbitration Act. Learned counsel relied on Heymen v. Darwins Ltd.* 
E 

1. L.R. (1942) A.G. 356. 
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in this connection. We do not think we should permit the appellant to raise this 
contention at this late stage and would content ourselves by pointing out incidentally 
that even if the dictum in Heymen’s case1, is accepted, it will not help the appellant 
for on that dictum the question of frustration would be for the Arbitrators to decide 
on the basis of the terms used in this contract which are of the widest amplitude and 
would not be a matter for consideration of the Court. On this basis there would 
be no identity of subject-matter between what can be raised in an application under 
section 33 on the facts of this case and what can be decided by the Arbitrators. 
However, we do not propose to pursue this matter any further and to decide it. 

Then we turn to prayers (a) and (b) of paragraph g of the application based 
on paragraphs 6 and 7 thereof. These prayers undoubtedly cannot:be the subject- 
matter of arbitration, for they go to the very root of the contract and imply 
that there was no contract between the parties at all and therefore no arbitration ` 
agreement. These prayers can certainly form the basis of an application under section 
33, for they relate to the existence and validity of the arbitration agreement contained 
in the contract ; but not being matters within the competence of the Arbitrators, 
there can be no identity of the subject-matter under reference to the Arbitrators 
and the subject-matter of prayers (a) and (b). The conclusion, therefore, is that 
prayers (a) and (b) can be the subject-matter of an application under section 33 but 
they cannot be the sub-ject-matter of the reference to the Arbitrators. Therefore, 
the subject-matter of the legal proceedings under section 33 in this case cannot 
and does not cover any part of the subject-matter of the reference. Section 35 in 
consequence can have no application and the award cannot be assailed as invalid on 
the ground that it violates section 35 of the Arbitration Act. The first contention, 
therefore, must fail. i 

Re: (2)— 

The argument under this head is that the liquidated damages provided under 
clause (12) of the contract include not only the difference between the contract 
price and the market price on the date of default but also a further sum of 10 s. 
per ton. Reference in this connection is made to sections 73 and 74 of the 
Indian Contract Act, 1872 (IX of 1872) and it is said that the extra amount of 
10s. per ton included in the sum of liquidated damages is against the provision 
of these sections and therefore the award being against the law of India is bad on the 
face of its and should not be enforced in India. Section 73 provides for compensa- 
tion for loss or damage caused by breach of contract. It lays down that when a 
contract has been broken, the party who suffers by. such breach is entitled to receive 
from the party who has broken the contract, compensation for any loss or damage 
caused to him thereby, whigh naturally arose in the usual course of things from such 
breach, or which the parties knew, when they made the contract, to be likely to result. 
from the breach of it. Section 74 provides for breach of contract wheré penalty 
is ‘stipulated for or a sum is named and lays down that when a contract has been 
broken, if a sum is named in the contract as the amount to be paid in case of such 
breach, or if the contract contains any other stipulation by way of penalty, the party 
complaining of the breach is entitled, whether or not actual damage or loss is proved. 
to have been caused thereby, to receive from the party who has broken the contract 
reasonable compensation not exceeding the amount so named or, as the case may be, 
the penalty stipulated for. What clause (12) of the contract provides in this case 
is the measure of liquidated damages and that consists of two things, namely, (i) 
the difference between the contract price and the market price on the date of 
* default, and (ii) an addition of 10 s. per ton above that. There is nothing in 
section 73 or section 74 of the Contract Act, which makes the award of such liqui- 
dated damages illegal. Assuming that the case is covered by section 74, it is pro- 
vided therein that reasonable compensation may be awarded for breach of contract 
subject to the maximum amount named in the contract. What the Arbitrators have 
done is to award the maximum amount named in the contract. If the appellant 
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have appeared before the Arbitrators and represented its case. It cannot now be 
heard to say that simply because clause (12) provided for a further sum of 10 s. 
per ton over and above the difference between the contract price and the market 
price on the date of the default, this was per se unreasonable and was therefore bad 
according to the law of India as laid down in sections 73 and 74. of the Contract 
Act. Both these sections provide for reasonable compensation and section 74 con- 
templates that the maximum reasonable compensation may be the amount which 
may be named in the contract. In this case the arbitrators have awarded the 
maximum amount so named and nothing more. Their award in the circumstances 
-cannot be said to be bad on the face of it, nor can it be said to be against the law 


of India as contained in these sections of the Contract Act. The second conten- 
tion must also fail. 


We, therefore, dismiss the appeal with costs to the respondent. 
l f l Appeal dismissed. ` 
` SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—S. K. Das, A. K. SARKAR AND K. Sussa Rao, JJ. 


British India General Insurance Co., Ltd. ‘. Appellants 
v. 
Captain Itbar Singh and others .. Respondents. 


Motor Vehicles Act (IV of 1939), section 96 (2) and (6)—Insurers subsequently added as defendants 
to action against owners of cars (who had insured against third party risks) for damages caused by negligent 
driving of cars—If can take grounds of defence other than those specified in sub-section (2): 


_ „Apart from statute an insurer of thé owner of a car against third party risks has no right to be 
made a party to an action for damages by an injured person against the insured causing the injury. 
Sub-section (2) of section 96 of the Motor Vehicles Act, however, gives him the right tobe madea 
party to the suit and defend it. The right, therefore, is created by statute and the content neces- 
sarily depends on the provisions of the statute. On the language of sub-section (2) an insurer to 
whom the requisite notice of the action has been given “ shall be entitled to be made a party there- 
to and to defend the action on any of the following grounds, namely,” after which comes an 


enumeration of the grounds. It would, follow that an insurer is entitled to defend on any of the 


grounds enumerated and no others.’ Sub-section (6) of the section clearly contemplates that he 
cannot take any defence not mentioned in sub-section (2). 


Appeals from the Order, dated the 27th April, 1955, of the Punjab High 
Court, in Civil Revisions Nos. 81-D of 1953 and 96-D of 1953 respectively. 


C.K. Daphiary, Solicitor-General of India (Rambehari Lal, D. K. Kapur and Sardar 
Bahadur, Advocates, with him), for Appellants. 


Dipak Datta Chaudhuri and T. P. S. Chawla, Advocates, for Respondent No. 1 in 
C.A. No. 413 of 1958. 


Anup Singh, Advocate, for Respondents Nos. 1 to 3 in C.A. No. 414 of 1958. 

G. C. Mathur, Advocate, for Respondent No. 5 in Q.A: No. 414 of 1958. 

The Judgment of the Court was delivered by _ 

Sarkar, 7.—These two appeals arise out of two suits and have been heard 
together. The suits had been filed against owners of motor cars for recovery of 
‘damages suffered by the plaintiffs as a result of the negligent driving of the cars. 
The owners of the-cars were insured against third party risks and the insurers were 
‘subsequently added as defendants to the suits under the provisions of sub-section 
(2) of section 96 of the Motor Vehicles Act, 1939. The terms of that sub-section 


will have to be set out later, but it may now be stated that it provided that an 


insurer added as a party to an action under it was entitled to defend.on the grounds 
enumerated in it. as J 


weem 
* Civil Appeals Nos. 413 and 414 of 1958, - 11th May, 1959. 
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On being added as defendants, the insurers filed written statements taking 
defences other than those mentioned in that sub-section. The plaintiffs contended 
that the written statements should be taken off the records as the insurers could 
defend the action only on the grounds mentioned in the sub-section and on no others. 
A question thereupon arose in the suits as to what defences were available to the 
insurers. In one of the suits it was held that the insurers could take only the defences 
specified in that sub-section and in the.other suit the view taken was ‘that the 
insurers were not confined to those defences. Appeals were preferred from these 
decisions to the High Court of Punjab. The High Court held that the insurers 
could defend the actions-only on the grounds mentioned in the sub-section and on no 
‘others. Hence these appeals by the insurers. 


The question is whether the defences available to an insurer added as a party 
under section 96 (2) are only those mentioned there. A few of the provisions of 
the Motor Vehicles Act have now to be referred to. Section 94 of the Act makes ` 
insurance against third party risk compulsory. Section 95 deals with the require- 
ments of the policies of such insurance and the limits of the liability to be covered 
thereby. Sub-section (1) of this section provides : E 


oN na a policy of insurance must be a policy which— 


(b) insures the person or classes of persons specified in the policy to the extent specified in 
sub-section (2) against any liability which may be incurred by him or them in respect of the death or 
bodily injury to any person caused by or arising out of the use of the vehicle in a public place.” 


Sub-section (2) of section 95 specifies the limits of the liability for which in- 
surance has to be effected, and it is enough to say that it provides that in respect of 
private cars, which the vehicles with which these appeals are concerned were, the 
insurance has to be for the entire amount of the liability incurred. Then comes sec- 
tion 96 round which the arguments advanced in this case have turned and some of 
its provisions have to be set out. ` 


“ Section 96. (1) If, after a certificate of insurance has been issued under sub-section (4) of 
section 95 in favour of the person by whom a policy has been effected ; judgment in respect of any 
such liability as is required to be covered by a policy under clause (5) of sub-section (1) of section 
‘95 (being a liability covered by the terms of the policy) is obtained against any person insured by 
the policy, then notwithstanding, e.g., that the insurer may be entitled to avoid or cancel or may 
have avoided or cancelled the policy, the insurer shall, subject to the provisions of this section, pay 
to the person entitled to the benefit of the decree any sum not exceeding the sum assured payable 
thereunder, as if he were the judgment-debtor, in respect of the liability, together with any amount 
payable in respect of costs and any sum payable in respect of interest on that sum by virtue of any 
enactment relating to interest on judgments. 


(2) No sum shall be payable by an insurer under sub-section (1) in respect of any judg- 
ment unless ‘before or after the commencement of the proceedings in which the judgment is. given 
the insurer had notice through the Court of the bringing of the proceedings, or in respect of any 
judgment so long as execution is stayed thereon pending an appeal ; and an insurer to whom notice 
of the bringing of any such proceeding is so given shall be entitled to be made a party thereto and 
to defend the action on any of the following grounds, namely :— 


(a) that the policy was cancelled by mutual consent or by virtue of any provision contained 
therein before the accident giving rise to the liability, and that either the certificate of insurance 
-was surrendered to the insurer or that the person to whom the certificate was issued has made an 
affidavit stating that the certificate has been lost or destroyed, or that either before or not later 
‘than fourteen days after the happening of the accident the insurer has commenced proceedings for 
-cancellation of the certificate after compliance with the provisions of section 105 3 or 


(b) that there has been a breach of a specified condition of the policy, being one of the 
following conditions, namely :— 


(i) a condition excluding the use of the vehicle— 


(a) for hire or reward, where the vehicle is on the date of the contract of insurance 
wehicle not covered by a permit to ply for hire or reward, or - 


(b) for organised racing and speed testing, or 


(e) for a purpose not allowed by the ‘permit under which the vehicle is used, where the 
wehicle is a public service vehicle or a goods vehicle, or ' : s 
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(d) without side-car being attached, where the vehicles is a motor cycle ; or 


(ii) a condition excluding driving bya mamed person or persons or by any person who is 
not duly licensed, or by any person who has been disqvalified for holding or obtaining a driving 
licence during the period of disqualification ; or 


(iii) a condition excluding liability for injury caused or contributed to by conditions of war, 
civil war, riot or civil commotion ; or 


(c) that the policy is void on the grounc that it was obtained by the non-disclosure of a 
material fact or by a representation of fact which was false in some material particular. 


(2A) ma facies en niae e Sense soins TO Ear ssw era asinine ON eee elas hay 


(3) Where a certificate of insurance has been issued under sub-section (4) of section g5 to 

the person by whom a policy has been effected, so much of the policy as purports to restrict the 

* insurance of the persons insured thereby by reference to any conditions other than those in clause 

(b) of sub-section (2) shall, as respects such liabilities asare required to be covered by a policy 
under clause (b) of sub-section (1) of section 95, be of no effect : 


Provided that any sum paid by the insurer in or cowards the discharge of any liability of any 
«person which ‘is covered by the policy by virtue only of this sub-section shall be recoverable by the 
insurer from that person. 


(4) If the amount which an insurer becomes lialle under this section to pay in respect of a 
liability incurred by a person insured by a policy exceeds the amount for which the insurer would 
apart from the provisions of this section be liable under zhe policy in respect of that liability, the 
insurer shall be entitled to recover the excess from that person. ‘ 


Ce i cP 


. (6) No insurer to whom the notice referred to in sub-section (2) has been given shall be 
entitled to avoid his liability to any person entitled to the benefit of any such judgment as is refer- 
red to in sub-section (1) otherwise than in the manner provided for in sub-section (2).” 


It may be stated that the policies that were effected in these cases were in terms 
of the Act and the certificate of insurance mentioned in section 96 had been duly 
issued. It will have been noticed that sub-section (1) of section 96 makes an insurer 
liable on the judgment obtained by the injured person against the assured. Sub- 
section (2) provides that no sum shall be payable by the. insurer under sub-section (1); 
unless he has been given notice of the proceedings resulting in that judgment, and 
that an insurer who has been given such a notice shall be entitled to be made a 
party to the action and to defend it on the grcunds enumerated. The contention 
of the appellants is that when an insurer becomes a party to an action under sub- 
section (2), he is entitled to defend it on all grounds available at law including 
the grounds on which the assured himself could have relied for his defence and that 
the only restriction on the insurers right of defence is that he cannot rely on the con- 
ditions of the policy which sub-section (3) makes as of no effect. This is the con- 
tention which we have to examine in these appeals. 


To start with it is necessary to remember that apart from the statute an insurer 
has no right to be made a party to the action by the injured person against the in- 
sured causing the injury. Sub-section (2) of section 96 however gives him the 
right to be made a party to the suit and to defend it. The right therefore is created 
by statute and its content necessarily depends on the provisions of the statute. The 
question then really is, what are the defences that sub-section (2) makes available 
to an insurer? That clearly is a question of interpretation of the sub-section. 


Now the language of sub-section (2) seems to us to be perfectly plain and to 
admit of no doubt or confusion. It is that an insurer to whom the requisite notice 
of the action has been given “ shall be entitled to be made a party thereto and to 
defend the action on any of the following grounds, namely ” after which comes an 
enumeration of the grounds. It would follow that an insurer is entitled to defend 
on any of the grounds enumerated and no others. If it were not so, then of course 
no grounds need have been enumerated. Wher the grounds of defence have beem 
specified, they cannot be added to. To do that would be adding words to the statute. 


1) BRITISH INDIA GENERAL INSURANCE CO. V. CAPTAIN ITBAR SINGH (Sarkar, F.). « Q 


Sub-section (6) also indicates clearly how sub-section (2) should be read. It 
says that no insurer to whom the notice of the action has been given shall be en- 
titled to avoid his liability under sub-section (1) “ otherwise than in the manner 
provided for in sub-section (2) ”. Now the only manner of avoiding liability pro- 
vided for in sub-section (2) is by successfully raising any of the defences therein men- 
tioned. It comes then to this that the insurer cannot avoid his liability except by 
establishing such defences. Therefore sub-section (6) clearly contemplates that he 
cannot take any defence not mentioned in sub-section (2). If he could, then he 
would have been in a position to avoid his liability in a manner other than that pro~ 
vided for in sub-section (2). That is prohibited by sub-section (6). 


We therefore think that sub-section (2) clearly provides that an insurer made 
a defendant to the action is not entitled to take any defence which is not specified 
in it. 

Three reported decisions were cited at the bar and all of them proceeded on the 
basis that an insurer had no right to defend the action except on the grounds men- 
` tioned in sub-section (2). These are Sarup Singh v. Nilkant Bhaskar+, Royal Insurance 
Co. Lid. v. Abdul Mahomed®, and The Proprietor, Andhra Trading Co. v. K. Muthuswamy®, 
It does not appear however to have been seriously contended in any of these cases. 
that the insurer could defend the action on a ground other than one of those men- 
tioned in sub-section (2). 


The learned counsel for the respondents, the plaintiffs in the action, referred. 
us to the analogous English statute, The Road Traffic Act, 1934, in support of the 
view that the insurer is restricted in his defence to the grounds set out in sub-section: 
(2). But we do not think it necessary to refer to the English statute for guidance 
in the interpretation of the section that we have to construe. 


We proceed now to consider the arguments advanced by the learned Solicitor- 
General who appeared for the appellants. He contended that there was nothing 
in sub-section (2) to restrict the defence of an insurer to the grounds therein enu- 
merated. To support his contention, he first referred to sub-section (3) of section 96: 
and said that it indicated that the defences that were being dealt with in sub-section 
(2) were only those based on the conditions of the policy. His point was that sub- 
section (2) permitted defences on some of those conditions and sub-section (3) made 
the rest of the conditions of no effect thereby preventing a defence being based on 
any of them. He said that these two sub-sections read together show that sub-sec- 
tion (2) was not intended to deal with any defence, other than those arising out of 
the conditions of the policy, and as to other defences therefore sub-section (2) con- 
tained no prohibition. He further said that as under sub-section (2) an insurer was 
entitled to be made a defendant to the action it followed that he had the right to 
take all legal defences excepting those expressly prohibited. 


We think that this contention is without foundation. Sub-section (2) in fact 
deals with defences other than those based on the conditions of a policy. Thus clause 
(a) of that sub-section permits an insurer to defend an action on the ground that the 
policy has been duly cancelled provided the conditions set out in that clause have 
been satisfied. Clause (c) gives him the right to defend the action on the ground 
that the policy is void as having been obtained by non-disclosure of a material fact 
or a material false representation of fact. Therefore it cannot be said that in en- 
acting sub-section (2) the Legislature was contemplating only those defences which 
were based on the conditions of the policy. ` 


It also seems to us that even if sub-section (2) and sub-section (3) were confined 
only to defences based on the conditions of the policy.that would not have led to the 
conclusion that the Legislature thought that other defences not based on such condi- 
tions, would be open to an insurer. If that was what the Legislature intended, then 


1. LL.R. (1953) Bom. 296. E “3. (1956).1 M.L.J. 477 : LL.R. (1957) Mad. 
2. I.LR. (1954) Bom. 1422. 306: A.LR. 1956 Mad. 464. . 
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there was nothing to prevent it from expressing its intention. What the Legislature 
has done is to enumerate in sub-section (2) the defences available to an insurer and 
‘to provide by sub-section (6) that he cannot avoid his liability excepting by means 
of such defences. In order that sub-section (2) may be interpreted in the way the 
learned Solicitor-General suggests we have to add words to it. The learned Soli- 
` citor-General concedes this and says that the only word that has to be added is 
the word “also” after the word “ grounds”. But even this the rules of interpre- 
tation do not permit us to do unless the section as it stands is meaningless or of 
‘doubtful meaning, neither of which we think it is. The addition suggested will, in 
‘our view, make the language used unhappy and further effect a complete change in 
the meaning of the words used in the sub-section. 


; As to sub-section (6) the learned Solicitor-General contended that the proper 
reading of it was that an insurer could not avoid his liability except by way of a 
defence upon being made a party to the action under sub-section (2). He contended 
that the word ‘ manner’ in sub-section (6) did not refer to the defences specified 
in sub-section (2) but only meant, by way of defending the suit the right to do which 
is given by sub-section (2). We think that this is a very forced construction of sub- 
section (6) and we are unable to adopt it. The only manner of avoiding liability 
provided for in sub-section (2) is through the defences therein mentioned. There-, 
fore when sub-section (6) talks of avoiding liability in the manner provided in sub- 
‘section (2), it necessarily refers to these defences. If the contention of the learned 
Solicitor-General was right, sub-section (6) would have provided that the insurer 
‘would not be entitled to avoid his liability except by defending the action on being 
made a party thereto. l 


There is another ground on which the learned Solicitor-General supported the 
contention that all defences are open to an insurer excepting those taken away by 
sub-section (3). He said that before the Act came into force, an injured person had 
no right of recourse to the insurer and that it was section 96 (1) that made the 
judgment obtained by the injured person against the assured binding on the insurer 
and gave him a right against the insurer. He then said that that being so, it is only 
fair that a person sought to be made bound by a judgment should be entitled to 
resist his liability under it by all defences which he can in law advance against the 
passing of it. f 


Again, we find the contention wholly unacceptable. The statute has no doubt 
created a liability in the insurer to the injured person but the statute has also 
expressly confined the right to avoid that liability to certain grounds specified in it. 
It is not for us to add to those grounds and therefore ‘to the statute for reasons of 
hardship. We are furthermore not convinced that the statute causes any hardship. 
First, the insurer has the right, provided he has reserved it by the policy, to defend 
the action in the name of the assured and if he does so, all defences open to the 
assured can then be urged by him and there is no other defence that he claims to 
be entitled to urge. He can thus avoid all hardship if any, by providing for a right 
to defend the action in the name of the assured and this he has full liberty to do. 
Secondly, if he has been made to pay something which on the contract of the policy 
he was not bound to pay, he can under the proviso to sub-section (3) and under sub- 
‘section (4) recover it from the assured. It was said that the assured might be a man 
of straw and the insurer might not be able to recover anything from him. But 
the answer to that is that it is the insurer’s bad luck. In such circumstances the 
injured person also would not have been able to recover the damages suffered by 
him from the assured, the person causing the injuries. The loss had to fall on some 
one and the statute has thought fit that it shall be borne by the insurer. That also 
seems to us to be equitable for the loss falls on the insurer in the course of his carrying 
on his business, a business out of which he makes profit, arid he could so arrange his 
business that in the net result he would never suffer a loss. On the other hand, if 
the loss fell on the injured person, it would be due to no fault of his; it would 
have been a loss suffered by him arising out of an incident in the happening of 
which he had no hand at: all. > : i 
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We therefore feel that the plain words of sub-section (2) should prevail and 
that no ground exists to lead us to adopt the extraordinary course of adding any- 
thing to it. We think that the High Court was right in the view that it took. 

In the result these appeals are dismissed with costs. 


Appeals dismissed. 
SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 
PRESENT :—S, J. Imam AnD J. L. Karor, JJ. 
Abdul Rahim Ismail C. Rahimtoola .. Appellant* 
U. . 
The State of Bombay .. Respondent. 


Passport Act (XXXIV of 1920), section 3 and Passport Rules (1950), Rules 3 ‘and 4—Applicability— 
pi i e TERR citizens—Constitutional validity—Constitution of India (1950), Article 19 (1) (d) 
-and (e 5). 


Constitution of India (1950), Article 145 (3) and 143—Substantial question of law—Question : already 
«decided by a bench of fice Fudges—tf to be heard only by five Judges. 


Rules 3 and 4 of the Passport Rules, 1950 and section 3 of the Passport Act are intra vires and 
-apply to all persons non-Indian citizens as well as Indian citizens. ‘To require an Indian citizen 
‘to produce a passport before he can be allowed to enter India may be regarded as a proper 
restriction upon entering India. i ‘ 


` Ebrahim Vazir Mavat v. The State of Bombay, 1954 5.C.R. 933, followed. 


Accordingly entry into India without a passport by even an Indian citizen is in contravention 
-of Rule 3 of the Passport Rules, 1950 and therefore punishable under rule 6 (a). ` 


Where the very question raised has been decided by a Bench of the Supreme Court consisting 
-of five Judges it cannot be said that a substantial question of law as to the interpretation of the Consti- 
tution arises in the case requiring it to be decided by a Constitution Bench of five Judges under 
Articles 143 and 145 (3), of the Constitution. i 


Appeal from the Judgment and Order, dated the 4th July, 1957, of the Bombay 
High Court in Criminal Application for Revision No. 278 of 1956, arising out of 
the Judgment and Order, dated the grd January, 1956, of the Presidency Magistrate, 
16th Court, Esplanade, Bombay, in Criminal Case No. 1913/P of 1955. 


O. N. Srivatsava, Advocate and J. B. Dadachanji, Advocate of Messrs. Rajinder 
Narain © Co., for Appellant. 5 


G. C. Mathur and R. H. Dhebar, Advocates, for Respondent. 


The Judgment of the Court was delivered by 


Imam, F.—The appellant was convicted under rule 6 (a) of the Indian Passport 
‘Rules, 1950, hereinafter referred to as the Rules, made under section 3 of the Indian 
Passport Act (XXXIV of 1920) hereinafter referred to as the Act, and was sentenced 
ito pay a fine of Rs. 100. The High Court in exercising its revisional jurisdiction 
upheld the conviction but reduced the sentence to a fine of Rs. 25. It granted'a 
certificate to the appellant that the case was a fit one for appeal to this Court. 


It is beyond dispute now that the appellant is a citizen of India. Admittedly ` 
‘he entered the territories of India without a passport. The sole question for deter- 
mination is whether his act in so entering the territories of India amounted to an 
offence punishable under Rule 6 (a) of the Rules. 


The Act was passed in 1920 and has been the subject of amendment and modi- 
fication thereafter. Its Preamble states ‘‘ whereas it is expedient to take power to 
require passports of persons entering India, it is hereby enacted as follows.” `“ Pass- 
port” has been defined as a passport for the time being in force issued or renewed 
by the prescribed authority and satisfying the conditions prescribed relating to the 
class of passports to which it belongs. Section 3 states: 





* Cri. A. No. 182 of 1957. 14th May, 1959. 
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“(1) The Central Government may make rules requiring that persons entering India shall be 
in possession of passports, and for all niatters ancillary or incidental to that purpose. 


(2) Without prejudice to the generality of the foregoing power such rules may— 


(a) prohibit the entry into India or any part thereof of any person who has not in his possession. 
a passport issued to him ; : 


(b) prescribe the authorities by whom passports must have been issued or renewed, and the 
conditions with which they must comply, for the purposes of this Act ; and 


(c) provide for the exemption, either absolutely or on any condition, of any person or class of 
persons from any provision of such rules. 


(3) Rules made under this section may provide that any contravention thereof or of any order, 
issued under the authority of any such rule shall be punishable with imprisonment for a term which 
, may extend to three months, or with fine or with both. 


(4) All rules made under this section shall be published in the Official Gazette, and shall 
thereupon have effect as if enacted in this Act.” 


Rule 3 of the Rules states : 


“ Save as provided in rule 4, no person, proceeding from any place outside India, shall enter, or- 

attempt to enter, India by water, land or air unless he is in possession of a valid passport conforming, 
to the conditions prescribed in rule 5.” 
Rule 4 specifies the persons who shall be exempted from the provisions of rule 3. 
Clause (b) or rule 4 exempts members of the Naval, Military or Air Forces of India 
on duty, and members of the family of any such person when accompanying such 
person to India on a Government transport. Clause (c) exempts persons domiciled. 
in India proceeding from any of the French Establishments in India (other than 
Pondicherry and Karaikal) or from any of the Portuguese Establishments in India or 
Pakistan. Clause (f) exempts persons domiciled in India entering India by land 
or by air over the Nepalese or Tibetan frontier. Clause (h) exempts bona fide Maho- 
medan pilgrims returning from Jeddah or Basra and clause (i) exempts other persons. 
or classes of persons specified by general or special orders of the Central Govern- 
ment. 


The date of the appellant’s entry into India is not known. He was certainly 
arrested on February 26, 1955, and it is his case that he entered India sometime 
after the decision of this Court in the case of Ebrahim Vazir Mavaty. The State of 
Bombay’. The judgment of this Court in that case was delivered on February 15, 
1954. On that basis the appellant entered India sometime after February 15, 1954, 
and before February 26, 1955. It is unnecessary to specify in great detail the move- 
ments of the appellant between November 19, 1948, when he went to Karachi for 
the first time, and his arrest on February 26, 1955, as his movements during this. 
period are not relevant in determining whether the appellant has committed an 
offence punishable under rule 6 (a) of the Rules. The case must be decided on the 
footing that sometime before his arrest on February 26, 1955, the appellant entered. 
India without a passport. 


Two contentions were raised on behalf of the appellant (1) that rule 3 of the 
Rules and section 3 of the Act were ulira vires the Constitution in so far as they pur- 
ported to affect the right of an Indian citizen to enter India without a passport and 

' (2) that on a proper interpretation of the provisions of section 3 of the Act and rule 3 
of the Rules, these provisions did not apply to an Indian citizen. They applied only 
to non-Indian citizens. . 


As to the first contention it was urged that section 3 of the Act and rule 3 of the 
Rules in so far as they purported to relate to an Indian citizen were ultra vires the 
Constitution, as they offended against the provisions of Article 19 (1) (d) and (e). 
Article 1g (1) (d) confers the fundamental right on all Indian citizens “to move 
freely throughout the territory of India” and Article 19 (1) (e) “to reside and settle 
in any part of the territory of India ”. This fundamental right, however, is sub- 
ject to reasonable restrictions under clause (5) of Article 19. In the case of Ebrahim 


1. 1954 S.C.R. 933. . ; 
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Vazir Mavat v. The State of Bombay!, the majority judgment of this Court held that 
an Indian citizen visiting Pakistan for any purpose whatsoever and returning to 
India may be required to produce a permit or a passport as the case may be before 
he can be allowed to enter India, and this requirement may well be regarded as a 
proper restriction upon entry. This Court, however, held that it was quite a different 
matter to say that if he enters India without a permit he may on conviction for such 
offence be ordered to be removed from India. It was the order directing his removal 
from India which was held by this Court to be tantamount to taking away his fun- 
damental right guaranteed under Article 19 (1) (e) “to reside and settle in any part 
of the territory of India”. It is clear, therefore, that so far as this Court is con- 
cerned it has already decided that to require an Indian citizen to produce a passport 
before he can be allowed to enter India may be regarded as a proper restriction upon 
entering India. This decision is binding on us and we must follow the decision of- 
this Court in the case referred to. It was, however, urged that as a constitutional 
question has been raised this matter cannot be decided by Judges less than five in 
number. Therefore, the case should be referred to what is described as the Consti- 
tution Bench. Article 145 (3) of the Constitution states that the minimum number 
of Judges who are to sit for the purpose of deciding any case involving a substantial 
question of law as to the interpretation of the Constitution or for the purpose 
of hearing any reference under Article 143 shall be five. It is clear that no 
substantial question of law as to the interpretation of the Constitution arises in the 
present case as the very question raised has been decided by a Bench of this Court 
consisting of five Judges. As the question raised before us has been already decided 
by this Court it cannot be be said that any substantial question of law arises regarding 
the interpretation of the Constitution. 


As to the second submission made we have no hesitation is saying that the words 
used in section 3 of the Act and rules 3 and 4 of the Rules make it quite clear that 
they apply to every person including an Indian citizen. Under section 3 (1) of 
the Act the word “ persons”? has been stated without any qualification. Under 
section 3 (2) (a) the words employed are “ any person ” and in rule 3 the words em- 
ployed are “‘ no person”. Clause (b) of rule 4 obviously applies to Indian citizens 
but those mentioned in that clause have been specifically exempted from the 
operation of rule 3. Clause (A) of rule 4 (1) can apply to Indian citizens who are 
by religion Mahomedan. They have been exempted. Therefore, on a reasonable 
interpretation of section 3 of the Act and rules 3 and 4 of the Rules there can be 
no manner of doubt that these provisions apply to all persons including Indian 
citizens. : 

In our opinion, there can be no manner of doubt that the appellant’s entry 
into India without a passport was in contravention of rule 3 of the Rules and there- 
fore punishable under rule 6 (a) and the appellant was rightly convicted. The appeal 
is accordingly dismissed. 

m Appeal dismissed. 
SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 
PRESENT :—B. P. Sina, P. B. GAJENDRAGADKAR AND K, Sussa Rao, JJ. 
‘Gullapalli Nageswararao and others .. Appellants* 


U. 
The State of Andhra Pradesh and others .. Respondents. 
Road Transport Corporations Act (LXIV of 1950)—Bus transport undertaking taken over by Corporation— 
Objections of private bus operators—Competency of Chief Minister to hear and decide—Natural justice. 


Motor Vehicles Act (IV of 1939), section 68-F (2) and Andhra Pradesh Motor Vehicles Rules, Rule 11— 
Construction and effect. 


There is a clear distinction between the position of a Secretary of the Department (Transport in 
the instant case) and the Chief Minister of the State. The former is a part of.the department and the 


1." 1954 S.G.R. 933. ' 





* C.As. Nos, 198 to 200 of 1959. 2st August, 1959. 
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latter is only primarily responsible for the disposal of the business of the department. The Chief 
Minister cannot be said to be part of the department constituted as a statutory State Transport. 
Undertaking under the Road Transport Corporation Act (1950). The Chief Minister accordingly 
is not disqualified from deciding a dispute between the department and private bus operators. 


The entire scehme of the Act visualizes, in case of conflict between the undertaking and the 
operators of private buses, that the State Government should sit in judgment and resolve the conflict. 


A combined reading of section 68-F (2) of the Motor Vehicles Act and rule 11 of the Andhra 
Pradesh Motor Vehicles Rules makes it clear that the order contemplated under the said sub-section: 
can be made by the Regional Transport Authority only after giving due notice to the persons likely 
to be affected by the said order. It is not sufficient compliance to issue the order and communicate 
it on the same day. 


Appeals from the Judgment and Order, dated the 5th March, 1959, of the Andhra 
„Pradesh High Court in Writ Petitions Nos. 1511 and 1512 of 1958 and ag of 1959. 


N. C. Chatterjee, Senior Advocate (G. Suryanarayana, K. Mangachari and T. V. R. 
Tatachari, Advocates, with him), for Appellants. 


D. Narasaraju, Advocate-General for the State of Andhra Pradesh (D. Venka- 
tappiah Sastry and T. M. Sen, Advocates, with him), for Respondents. ; 


The Judgment of the Court was delivered by 


: Subba Rao, 7.—These appeals on certificates are directed against the judgment 

of the High Court of Judicature, Andhra Pradesh at Hyderabad, dismissing the 
petitions filed by the appellants under Article 226 of the Constitution for issuing 
writs of certiorari to quash the orders of the Government of Andhra Pradesh con- 
firming a scheme of nationalisation of transport and the subsequent orders of the 
Regional Transport Authority cancelling the appellant’s stage carriage permits. _ 


These appeals are the off shoot of the judgment of this Court in Gullapalli Nages- 
wara Rao v. Andhra Pradesh State Road Transport Corporation, delivered on November 
5, 1958. The facts were fully stated therein. It would be only necessary to re- 
capitulate briefly the facts relevant to the present enquiry : The appellants were 
carrying on motor transport business for several years in Krishna District in the 
State of Andhra Pradesh. Shri Guru Pershad, styled as the: General Manager of 
the State Transport Undertaking of the Andhra Pradesh Road Transport, published 
a scheme for nationalisation of motor transport in the said State from the date to 
be notified by the State Government. Objections to the said proposed scheme were 
invited by the State Government and the appellants, among others, filed their ob- 
jections. On December, 26, 1957, the Secretary in charge of the Transport De- 
partment gave a personal hearing to the objectors and- heard the representations 
made on behalf of the State Transport Undertaking. The entire material gathered 
by him was placed before the Chief Minister of the State in charge of transport, who 
made the order approving the scheme. The approved scheme was published in 
the Andira Pradesh Gazstie, dated January 9, 1958, and it was directed to come 
into force with effect from January 10, 1958. Thereafter the Andhra Pradesh Road 
Transport Corporation, which was formed under the provisions of the Road Trans- 
port Corporation Act, 1950, took over the Undertaking and proceeded to implement 
the scheme under a phased programme. ‘The appellants moved this Court under 
Article 32 of the Constitution for quashing the said scheme on various grounds. This 
` Court rejected most of the objections raised by the appellants except in regard to 

two pertaining to the hearing given by the Secretary in charge of the Transport 
' Department which resulted in the quashing of the order of the Governnient ap- 
proving the scheme and directing it to forbear from taking over any of the routes 
on which the appellants were engaged in transport business. After the said order, 
notices were issued by the Government to all the objectors informing them that a 
personal hearing would be given by the Chief Minister on December 9, 1958, and 
they were further informed that they were at liberty to file further objections before 
November 30, 1958. The Chief Minister heard the representatives of the objectors 
, crores a 

(1 2 M.L.J. (S.G.) 156 : (2959) 2 An. .C. 308. 
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and the Corporation and passed orders dated December 19, 1958, rejecting the- 
objections filed and approving the scheme as originally published. The order 
approving the scheme: was duly published by the Government in the official Gazette: 
on December 22, 1958. On December 23, 1958, the Corporation applied to the- 
Road Transport Authority for the issue of permits for plying stage carriages and. 
for eliminating the permits granted to the private bus operators. On December 
24, 1958, the said Authority passed orders rendering the permits of the appellants 
ineffective from December 24, 1958, and also issuing permits to the Corporation. 
in respect of the routes previously operated by the appellants. The said orders- 
were communicated to the appellants on December 24, 1958, and they were also 
directed to stop plying their buses from December 25, 1958, on their respective 
routes. The appellants, who were aggrieved by the orders of the Government as 
- well as by the order of the Regionai Transport Authority filed petitions in the’ 
High Court under Article 226 of the Constitution for quashing the same. 


The petitions were heard by a Division Bench of the said High Court consisting, 
of Chandra Reddy, C.J., and Srinivasachari, J., who negatived the contentions. 
raised by the appellants and dismissed the petitions. Hence these appeals. 


The arguments of Mr. Chatterjee, learned counsel for the appellants, may 
be summarized thus: (1) This Court held in Gullapalli Nageswara Rao v. Andhra: 
Pradesh State Road Transport Corporation, that the Secretary in charge of the Transport 
Department was disqualified from deciding the dispute between the Department and 
the private bus operators on the basis of the principle that a party cannot be a judge 
in his own cause, and that, as the Chief Minister was in charge of the portfolio of 
transport, the same infirmity attached to him also, and, therefore, for the same reason 
he should also be disqualified from hearing the objections to the scheme published. 
by the Undertaking ; and (2) the Chief Minister by his acts, such as initiating the 
scheme, and speeches showed a clear bias in favour of the Undertaking and against 
the private bus operators and therefore on the basis of the principles of natural. 
justice accepted by this Court, he was precluded from deciding the dispute between 
the said parties. 


The learned Advocate-General sought tb make out a distinction between “official. 
bias? of an authority which is inherent in a statutory duty imposed on 
it and “personal bias ” of the said authority in favour of, or against, one of the parties. 
and contended that the mere fact that the Chief Minister of the Government had 
supported the policy of nationalization, or even the fact that the Government ini-- 
tiated the said scheme, did not disqualify him from deciding the dispute unless it 
was established that he was guilty of personal bias, and that there was no legal proof” 
establishing the said fact. 


At this stage, it would be convenient to ‘notice briefly the decisions cited at 
the Bar disclosing the relevant principles governing the “ doctrine of bias”. The 
principles governing the “doctrine of bias” vis-a-vis judicial tribunals are well- 
settled and they are: (i) no man shall be a judge in his own cause; (ii) justice: 
should not only be done but manifestly and undoubtedly seem to be done. The 
two maxims yield the result that if a member of a judicial body is “ subject to a bias 
(whether financial or other) in favour of, or against, any party to a dispute, or is. 
in such a position that a bias must be assumed to exist, he ought not take part in 
the decision or sit on the tribunal” ; and that “any direct pecuniary interest 
however small, in the subject-matter of inquiry will disqualify a Judge, and any 
interest though not pecuniary, will have the same effect, if it be sufficiently subs- 
tantial to create a reasonable suspicion of bias”. The said principles are equally 
applicable to authorities, though they are not Courts of justice or judicial tribunals, 
who have to act judicially in deciding the rights of others, z.e., authorities who are 
empowered to. discharge quasi-judicial functions. The said principles are accepted ' 
by the learned counsel on both sides; but the question raised in this case is whether,. 


1. {1059} S.C.J. 967 : (1959) 2 M.L.J. (S.C.) S.C. 308. 
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when a statute confers a power on an authority and imposes a duty on it to be a judge 
of itsown cause or to decide a dispute in which it has an official bias, the doctrine 
of bias is qualified to the extent of the statutory authorization. In Rex v. Bath Com- 
pensation Authority!, the licensing justices of a county borough referred the appli- 
cation for the renewal of the licence of a hotel to the compensation authority of the 
borough and also resolved that a solicitor should be instructed to appear before the 
compensation authority and oppose the renewal of the licence on their behalf. The 
solicitor so instructed appeared before the authority and supported the opposition, 
and in the result the compensation authority refused the renewal subject to payment 
of compensation. It may be mentioned that a majority of the justices who sat on 
the compensation tribunal and voted against the renewal of the licence had as mem- 
bers of the licensing committee been parties to the resolution referring the question 
‘of renewal to the compensation authority. The Court of Appeal by a majority, 
Atkin, L. J., dissenting, held that in view of the provisions of the Licensing Act, 1910, 
the facts in that case did not disclose such bias or likelihood of bias as would disqualify 
them from sitting on the tribunal. This décision was reversed, by the House of Lords 
on appeal (reported in L.R. 1926 A.C. 586). The House of Lords held that the 
‘decision of the tribunal, whereon three justices who referred the matter to the said 
authority sat, must be set aside on the ground that no one can both be a party and 
a judge in the same cause. Viscount Cave, L.C., meets the argument based upon 
the statutory duty thus, at page 592 : ‘ 

“ No doubt the statute contemplates the possibility of the licensing justices appearing before the 
compensation authority and taking part in the argument ; for it is provided by section 19, sub-section 
(2), that the compensation authority shall give any person appearing to them to be interested in the 
question of the renewal of a licence, “ including the licensing justices ”, an opportunity of being heard. 
But the statute nowhere says that justices who elect to appear as opponents of the renewal and take 
active steps (such as instructing a solicitor) to make their opposition effective, may nevertheless act 
as judges in the dispute; and in the absence of a clear provision to that effect I think that the ordinary 
rule, that no one can be both party and judge in the same cause, holds good.” 

This decision, therefore, is an authority for the proposition that, unless the legis- 
lature clearly and expressly ordained to the contrary, the principles of natural jus- 
tice cannot be violated. In Rex v. Leicester Fustices*, a case also arising under the 
Licensing (Consolidation) Act, 1910, the King’s Bench Division held that the mere 
fact that the licensing justice has originated an objection to the renewal of a licence 
‘does not disqualify him by reason of interest from sitting and adjudicating as a 
member of that authority upon, the matter of that licence. Salter, J., brought out 
the distinction between the Rex v. Bath Compensation Authority's Case1, and the case 
‘before him in the following terms, at page 565: 

“The distinction is that, in that case, Parliament had not sanctioned what was done ; in this 
‘case, it has.” 

Dealing with the argument that there was some risk of bias ifthe statutory duty 
‘was discharged, the learned Judge rejected it with the observation that “ some risk 
.of bias is inseparable from the machinery which Parliament has set up”. At first 
‘sight this judgment appears to be inconsistent with the decision of the House of Lords 
in Rex v. Bath Compensation Authority's Case1, but a scrutiny of the latter case shows 
that in that case the licensing justices had themselves actively opposed the renewal 
-of the licence before the compensation authority and instructed a solicitor to do so 
-on their behalf. This is not a duty cast on them by the statute whereas the licensing 
justices in dealing with an application for renewal of a licence and, when the question 
of renewal was referred for decision to the compensation authority, in sitting as 
members of that authority are merely carrying out the duties in accordance with the 
‘procedure prescribed by the Legislature. These decisions show that in England a 
‘statutory invasion of the common law objection on the ground of bias is tolerated 
by decisions, but the invasion is confined strictly to the limits of the statutory ex- 
‘ception, It is not out of place here to notice that in England the Parliament is 
supreme and therefore a statutory law, however repugnant to the principles of 
natural justice, is valid ; whereas in India the law made by Parliament or a State 





1. L.R. (1925) 1 K.B. 685. 2. L.R. (1927) 1 K.B. 557- 
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Legislature should stand the test of fundamental rights declared in Part III of the 
Constitution. f 


In the instant case the relevant provisions of the Act do not sanction any dere- 
liction of the principles of natural justice. Under the Act a statutory authority, 
called the Transport Undertaking, is created and specified statutory functions are 
conferred on it. The said Undertaking prepares a scheme providing for road trans- 
port service in relation to an area to be run or operated by the said Undertaking. 
Any person affected by the scheme is required to file objections before the State 
Government, and the State Government, after receiving the objections and repre- 
sentations, gives a personal hearing to the objectors as well as to the Undertaking 
and approves or modifies the scheme as the case may be. The provisions of the 
Act, therefore, do not authorize the Government to initiate the scheme and there- 
after constitute itself a judge in its own cause. The entire scheme of the Act 
visualizes, in case of conflict between the Undertaking and the operators of private 
buses, that the State Government should sit in judgment and resolve the conflict. 
The Act, therefore, does not authorize the State Government to act in derogation 
of the principles of natural justice. 


The next question is whether the State Government, in the present case, acted 
in violation of the said principles. The argument that as this Court held in the 
previous stage of this litigation that the hearing given by the Secretary 
in charge of the Transport Department offended the principles of natural justice 
we should hold, as a logical corollary to the same, that the same infirmity would 
attach to the Chief Minister. This argument has to be rejected on two grounds : 
firstly, for the reason that on the last occasion the appellants did not question the 
right of the Chief Minister to decide on the objections to the scheme, —and indeed 
they assumed his undoubted right to do so—but canvassed the validity of his order 
on the basis that the Secretary, who was part of the Transport Department, gave 
the hearing and not the Chief Minister, and, therefore, a party to the dispute was 
made a judge of his own cause. If, as it is now contended, on the same reasoning 
the Chief Minister also would be disqualified from deciding the dispute, that point 
should have been raised at that stage : instead, a distinction was made between 
the Secretary of a Department and the Chief Minister, and the validity of the order 
of the Chief Minister was questioned on the basis of this distinction. This Court 
accepted that argument. Having obtained the judgment of this Court on that basis, it 
would notbe open to the appellants, at this stage, to reopen the closed controversy and 
take a contrary position. That apart, there are no merits in this contention. There 
is clear distinction between the position of a Secretary of the Department and the 
Chief Minister of the State. Under the Constitution, the Governor is directed to 
act on the advice of the Ministers headed by the Chief Minister. In exercise of 
powers conferred by clauses (2) and (3) of Article 166 of the Constitution, the 
Governor of Madras made rules styled as “The Madras Government Business Rules 
and Secretariat Instructions”, and rule g thereof prescribes that without prejudice 
to the provisions of rule 7, the Minister in charge of a department shall be prima- 
rily responsible for the disposal of the business pertaining to that department. 
The Governor of Andhra, in exercise of the powers under the Constitution, directed 
that until other provisions are made in this regard the business of the Government 
of Andhra shall be transacted in accordance with the said Rules, It is, therefore 
manifest that under the Constitution and the Rules framed thereunder a Minister 
in charge of a department is primarily responsible for the disposal of the business 
pertaining to that department, but the ultimate responsibility for the advice is on 
the entire Ministry. But the position of the Secretary of a department is different. 
Under the said Rules, the Secretary of a department is its head, i.e., he is part of the 
department. There is an essential distinction between the functions of a Secretary 
and a Minister ; the former is a part of the department and the latter is only pri- 
marily responsible for the disposal of the business pertaining to that department. 
‘On this distinction the previous judgment of this Court was based, for in that case, 
after pointing out the position of the Secretary in that Department, it was held 
that : : : 
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“though the formal orders were made by the Chief Minister, in effect and substance, the 
enquiry was conducted and personal hearing was given by one of the parties to the dispute itself.’ > 


We cannot, therefore, accept the argument of the learned counsel that the Chief 


Minister is part of the department constituted as a statutory Undertaking under 
the Act. ' 


The next question is whether the Chief Minister by his acts and speeches dis- 
qualified himself to act for the State Government in deciding the dispute. In the 
affidavit filed by Nageswara Rao, one of the appellants herein, in respect of the writ 
petitions filed in the High Court, he states in ground (8) of paragraph 14 thus :. 


“ He (the Chief Minister) is the Minister in charge of the Transport Department at whose instance: 
the Scheme was first published under section 68-C of the Act. He is not only the initiator of the 
Scheme but also the person who is interested in its approval and implementation. He has thus a 
direct and specific connection with the dispute being a party thereto and he would be acting, as a 
judge in his own cause when he gives a personal hearing and considers the objections.” 


Mr. Chatterjee contends that this allegation embodied in ground (8) has. not 
been contradicted by the respondents. It is not correct to say that these allegations 
went unchallenged, for in paragraph 6 of the counter-affidavit filed. on behalf of 
the State, we find the following statements : 


“ The contentions of the petitioner in paragraph 14 of his affidavit are without substance. 
The scheme as approved by the Government is neither illegal nor without jurisdiction.” 


In sub-paragraph (3) of paragraph 6, it is alleged :. 
© The allegation that the hearing and determination of the questions in: issue are not in accor- 


dance with law or principles of judicial procedure, but only a farce gone through to satisfy the direc- 
tion of the Supreme Court, is not correct.” 


Sub-paragraph (7) of paragraph 6 reads: l 

“The Minister in charge, i.e., the Chief Minister can hear and: decide. The State Government 
itself cannot be regarded as interested in the cause and therefore disqualified to decide.” 
Sub-paragraph’ (8) of the said paragraph says :. 

“ The contention that the Chief Minister is not competent to give the hearing, and consider 
the objections inasmuch as he is biassed and has also prejudged the issue, is not well-founded. On. 
facts on gth December, 1958, there was no Road Transport Department at all but a Road Transport 
Corporation, which is a completely autonomous body, with which the Chief Minister has no concern. 
Hence on the date of the enquiry, the Corporation being a completely autonomous body is an entirely 
independent body altogether and hence there can be no question of bias to the Chief. Minister hearing, 
the objectors. The hearing given by the Chief Minister is just like a hearing of the Court of law 
after remand by a Superior Court.............----. The allegation that the Chief Minister had 
closed his mind and was biased is absolutely baseless. He kept an open mind and considered all the 
objections fully.” F 
The counter-affidavit further gives in detail how the scheme was initiated by 
Guru Pershad and how the various steps were taken in compliance with the pro- 
visions of the Act. It is therefore clear that the Government did not accept the 
allegations made by the appellants in their affidavits. Whatever may be the policy 
of the Government in the matter of nationalization of bus transport, it cannot be 
said that the Chief Minister initiated the scheme in question.. The learned counsel 
then relied upon certain extracts from the reports published in the newspapers pur- 
porting to be the speeches of the Chief’ Minister. Exhibit IV is said to be a 
summary of the speech of the Chief Minister made on October 14, 1957, and the 
relevant portion thereof reads : 

“ I do not have any prejudice against the Krishna District. The bus transport in Telangana 
was nationalised 25 years ago. The Bus Transport Nationalisation.was.extended to Krishna District: 
since it is contiguous to Telangana in regard to transport services. It will be extended to the 
other districts gradually. It requires 12 crores of rupees to introduce nationalisation in all the 
districts at the same time. The Government is aware that Nationalisation of Bus Transport is not 
profitable. But we should fall in line with other States and.move with the times. There are 360 
busesin Krishna District. J cannot give an assurance that all these would be taken over. It is 
regrettable that these should be subjected to severe criticism. when they are being done in public 
interest.” i 
This speech only reflects the policy of thè Government. Exhibit V is said to 
be an extract from the report of the “Indian Express’’,. dated. October 18, 1957- 
The material part of it runs thus: , 
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“ Nationalisation of road transport services in the Andhra area was a settled fact and there was. 
absolutely no question of going back on it............ 2 3 


This speech also only states the policy of the Government and has no reference 
to Krishna District or to the transport services in that district. Exhibit VI is an 
extract from the report in ‘The Hindu” dated October 25, 1957, wherein it is. 
alleged that the Chief Minister made the following statement : 

“ Mr. N. Sanjiva Reddy, Chief Minister, said here to-day that the nationalised road transport 
in Krishna would be administered by a Corporation. 

The Chief Minister, who was addressing a press conference said: ‘There is no question of 

postponement of the decision to nationalise bus transport in that district’, ..............6- The 
Chief Minister said firmly that there wasno publicsupport tothe contention of the private bus 
operators that there should be no nationalisation.” 
This speech has a direct reference to the nationalization of bus transport in 
Krishna District and indicates a firm determination on the part of the Chief 
Minister not to postpone it any further. Exhibit IX is an extract from the report 
in the “Indian Express” dated December 13, 1957, and it reads: 

“ The Andhra Pradesh Chief Minister Sanjiva Reddy told pressmen here to-day that the State 
Government would go ahead with the implementation of its decision to extend nationalisation of bus., 
transport to Krishna district from April 1 next.” 


This also indicates the Chief Minister’s determination to implement the scheme 
of nationalization of bus transport in Krishna District from a particular date. 
Exhibit X is a report in ‘The Mail’ under the date April 1, 1958, purporting to be a 
speech made by the Chief Minister in inaugurating the first phase of the extension 
of the nationalised road transport services to Guntur and Krishna Districts by the 
State Road Transport Corporation. Relevant extracts of the speech read thus : 


“ He (the Chief Minister) considered the implementation of the scheme simple first, but he reg- 
retted to find it difficult since bus operators filed writ petitions in the High Court, raised a ‘huge noise” 
and fought till the very end against the scheme and finally even approached the Congress President 
Mr. U. N. Dhebar to save them..........:eeseeseeececeee 

Mr. Sanjiva Reddy affirmed that the Government was determined to implement the scheme 
of nationalization of bus transport services against all opposition and persons like him trained by the 
late T. Prakasam were never afraid of opposition.” 


If it had been established that the Chief Minister made the speeches extracted, 
in Exhibits VI, IX and X, there would have been considerable force in the argument 
of the learned counsel for the appellants ; but no attempt was made to prove that 
the Chief Minister did in fact make those speeches. It is true that the extracts from 
the newspapers were filed before the Chief Minister and they were received subject 
to proof ; but no person who heard the Chief Minister making those speeches ‘filed 
an affidavit before him. The Chief Minister did not admit that he made the state- 
ments attributed to him. The Chief Minister in his order approving the scheme 
says : 

“As regards the paper cuttings, I may mention that in the course of a long and varied political 
career I have made hundreds of statements on many an occasion and many of them may be purely 
personal opinions. Moreover, it is not always that the press people consult the persons on the accuracy 
of the statements made before they are published. The press cuttings filed before me are not com- 
muniques issued by the Government, with the approval of the Government. They are published 
records of several statements said to have been made by me on various occasions. It is common 
knowledge press cuttings here and there, torn out of context, will give a completely twisted picture 
and version of a man’s real intentions. It is not possible for me to state anything’ definite about 
the veracity of these statements said to have been made by me at differént points of time. Itis quite 
possible that I might have made many such, on many an occasion, and it is also quite possible, that 
some points spoken here and there may have been published with headlines in the papers. It is not 
possible nor desirable to treat paper cuttings of statements said to have been made on several occasions 
as legal evidence in the judicial enquiry.” F $ i 
Notwithstanding the fact that the Chief Minister did not accept’ the correctness 
of the statements attributed to him in the newspapers, no attempt was made by 
the appellants to file any affidavit in the High Court sworn to by persons who had 
attended the meetings addressed by the Chief Minister and heard him making the 
said statements. In the circumstances, it must be held that it has not been established 
by the appellants that the Chief Minister made the speeches indicating his closed 
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mind on the subject of nationalisation of bus transport in Krishna District. If these 
newspaper cuttings are excluded from evidence, the factual basis for the appellants’ 
argument disappears. We, therefore, hold that the Chief Minister was not 
disqualified to hear the objections against the scheme of nationalisation. 


A subsidiary argument is raised on the basis of rule 11 of the Andhra Pradesh 
Motor Vehicles Rules. It is contended that the Road Transport Authority made 
an order rendering the permits of the appellants ineffective without giving them 
due notice as required by that rule and therefore the said order was invalid. Rule 11 
of the said Rules reads: 


“In giving effect to the approved scheme, the Regional Transport Authority or Authorities 
concerned shall, before eliminating the existing services or cancelling any, existing permit or modifying 


the conditions of the existing permit so as to— 


(i) render the permit inffective beyond a specified date ; 
(ii) reduce the number of vehicles authorised to be used under a permit ; or 


, Gi) curtail the area or route covered by the permit in so far as such permit relates to the 
notified route : 
« Give due notice to the persons likely to be affected in the manner prescribed in these rules.” 


This rule will have to be read along with section 68-F, sub-section (2), 
which reads : 
“ For the purpose of giving effect to the approved scheme in respect of a notified ar i 
route, the Regional Transport Authority may, by order,— a or nonfied 
(a) refuse to entertain any application for the renewal of any other permit ; 
(b) cancel any existing permit ; 
(c) modify the terms of any existing permit so as to— 
(i) render the permit ineffective beyond a specified date ; 
(ii) reduce the number of vehicles authorised to be used under the permit ; 


(iii) curtail the area or route covered by the permit in so faras such permit 
notified area or notified route.” i relatęsito: the 
A combined reading of section 68-F (2) and rule 11 makes it clear that the order 
contemplated under the said sub-section can be made by the Regional Transport 
Authority only after giving due notice to the persons likely to be affected by the said 
order. On December 24, 1958, the Regional Transport Authority made the 
following order : 

“The permits of the following buses are rendered in®ffective beyond 24th Decemb 
under section 68-F 2) (c) (i) of Motor Vehicles Act, 1939 (as amended by Act C of sae lesen 
purpose of giving effect to the approved scheme of nationalisation in respect of the following notified 
routes.” - : 


The routes on which the appellants were operating their buses were also in 
cluded in the routes mentioned in the order. On December 24, 1958, the Regional 
‘Transport Authority issued an order to the operators directing them to stop plying 
their buses on their respective routes from December 25, 1958, and that order was 
served on the appellants on the same day, że., December 24, 1958. Though the 
Jearned Advocate-General suggested that the provisions of rule 11 have been satis- 
fied in the present case, we find it impossible to accede to his contention. There 
are two defects in the procedure followed by the Regional Transport Authority: 
(i) while the rule enjoins on the Authority to issue notice to the persons affected 
before making the relevant order, the Authority made the order and communicated 
the same to the persons affected ; and (ii) while the rule requires due notice, 2.¢., 
reasonable notice, to be given to the persons affected to enable them to make re- 
-presentations against the order proposed to be passed, the Regional Transport Autho- 
rity gave them only a day for complying with that order, which in the circumstances 
‘could not be considered to be due notice within the meaning of the rule. We have, 
therefore, no hesitation to hold that the Regional Transport Authority did not strictly 
comply with the provisions of the rule. But, in view of the supervening circum- 
stances, the High Court, while noticing this defect in the procedure followed by the 
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Regional Transport Authority, refused to exercise its jurisdiction under Article 226 
of the Constitution. Pursuant to the order of the Regional Transport Authority 
the appellants withdrew their vehicles from the concerned routes and the vehicles - 
of the Road Transport Corporation have been plying on those routes. The judg- 
ment of this Court conclusively decided all the questions raised in favour of the 
respondents, and if the order of the Regional Transport Authority was set aside 
and the appellants were given another opportunity to make their representations 
to that Authority, it would be, as the High Court says, only an empty formality. 
As their vehicles have already been withdrawn from the routes and replaced by the 
vehicles of the Corporation, the effect of any such order would not only (not sic) 
be of any help to the appellants but would introduce unnecessary complication 
and avoidable confusion. In the circumstances, it appears to us that, as the 
appellants, have failed all along the line, to interfere on a technical point of no - 
practical utility is “ to strain at a gnat after swallowing a camel”. We cannot, 
therefore, say that the High Court did not rightly exercise its discretion in this 
matter. The appeals fail and, in the circumstances, are dismissed without costs. 


—_- Appeals dismissed. 
SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 

Present :—S. J. Imam anp KN. Wancuoo, JJ. 


Vishwanath .. Appellant.* 
U. 
The State of Uttar Pradesh _ «+ Respondent. 


no Code (XLV of 1860), sections 97 to 100—Right of private defence—Extent—When extends to causing 
death. 

When the accused’s sister was being abducted, even though by her husband, and there was an 
assault on her and she was compelled by force to go away from her father’s place, the accused would 
have the right of private defence of the body of his sister against an assault with the intention of 
abducting her by force and that right would extend to the causing of death. 


Considering that the accused had given only one blow with an ordinary knife which, if it had been 
a little this way or that, could not have been fatal, it cannot be said that he inflicted more harm than 
was necessary for the purpose of defence. Emperor v. Ram Saiya, 1.L.R. (1948) All. 165, overruled. 


Appeal by Special Leave from the Judgment and Order, dated the 26th April, 
1957, of the Allahabad High Court in Criminal Appeal No. 992 of 1954, arising 
out of the Judgment and Order, dated the 25th January, 1954, of the Additional 
Sessions Judge, Gorakhpur, in Sessions Trial No. 71 of 1953. 2 


S. P. Sinha, Senior Advocate (S. D. Sekhri, Advocate, with him), for Appellant. 


G. C. Mathur and C. P. Lal, Advocate for G. N. Dikshit; Advocate, for Respon- 
dent. 

The Judgment of the Court was delivered by 

Wanchoo, 7.—This is an appeal by Special Leave against the judgment of the 
Allahabad High Court in a criminal matter. The facts of the case, as found by the 
High Court, are no longer in dispute and the question that is raised in this appeal 
is whether the appellant had exceeded the right of private defence of person. The 
relevant facts for our purposes are these. Gopal deceased was married to the 
sister of the appellant. The appellant and his father Badri were living in a railway 
quarter at Gorakhpur., Gopal’s sister was married to one Banarsi, who was also 
living in another railway quarter nearby. Gopal had been living for some time 
with his father-in-law. ‘They did not, however, pull on well together and Gopal 
shifted to the house of Banarsi. Badri persuaded Gopal to come back to his house 
but the relations remained strained and eventually Gopal shifted again to the 
quarter of Banarsi about 15 days before the present occurrence which took place 
on 11th June, 1953, at about 10 p.m. Gopal’s wife had continued to live with her 
Pa A, 


*[ Criminal Appeal No. 32 of 1958. « grd September, 1959. 
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father as she was unwilling to go with Gopal. Her father Badri and her brother 
‘Vishwanath appellant sided with her and refused to let her go with Gopal. Gopal 
also suspected that she had been carrying on with one Moti who used to visit Badri’s 
‘quarter. Consequently, Gopal was keen to take away his wife, the more so as he 
had got a job in the lace department some months before and wanted to lead an 
independent life. On 11th June, there was some quarrel between the appellant 
and Gopal about the girl ; but nothing untoward happened then and the appellant 
went back to his quarter and Gopal went away to Banarsi’s quarter. Gopal asked 
Banarsi’s sons to help in bringing back his wife. Banarsi also arrived and then all 
four of them went to Badri’s quarter to bring back the girl. -On reaching the place, 
Banarsi and his two sons stood outside while Gopal went in. In the meantime, 
Badri came out and was asked by Banarsi to let the girl go with her husband. 
- Badri was not agreeable to it and asked Banarsi not to interfere in other people’s 
affairs. While Badri and Banarsi were talking, Gopal came out of the quarter 
‘dragging his reluctant wife behind him. The girl caught hold of the door as she 
was being taken out and a tug-of-war followed between her and Gopal. The 
appellant was also there and shouted to his father that Gopal was adamant. Badri 
thereupon replied that if Gopal was adamant, he should be beaten (to maro). 
‘On this the appellant took out a knife from his pocket and stabbed Gopal once. 
The knife penetrated into the heart and Gopal fell down senseless. Steps were 
taken to revive Gopal but without success. Thereupon Gopal was taken to the 
hospital by Badri and the appellant and Banarsi and his sons and some others 
but Gopal died by the time they reached the hospital. 

On these facts the Sessions Judge was of opinion that Badri who had merely 
asked the appellant to beat Gopal could not have realised that the appellant would 
take out a knife from his pocket and stab Gopal. Badri was, therefore, acquitted 
of abetment. The Sessions Judge was further of opinion that the appellant had 
the right of private defence of person and that thisright extended even to the causing 
of death as it arose on account of an assault on his sister which was with intent to 
abduct her. He was further of opinion that more harm than the circumstances 
of the case required was not caused ; and therefore the appellant was also acquitted. 


The State then appealed to the High Court against the acquittal of both accused. 
The High Court upheld the acquittal of Badri. The acquittal of the appellant 
was set aside on the ground that the case was not covered by the fifth clause of 
section 100 and that the right of private defence of person in this case did not extend 
to the voluntary causing of death to the assailant and therefore it was exceeded. 
The High Court relied on an earlier decision of its own in Emperor v. Ram Saiya). 
The appellant was therefore convicted under section 304, Part II of the Penal 
Code and sentenced to three years’ rigorous imprisonment. He applied for a 
certificate to enable him to appeal to this Court but this was refused. Thereupon 
he applied to this Court for Special Leave which was granted ; and that is how the 
matter has come up before us 

The main question therefore that falls for consideration in this appeal is whether 
the decision in Ram Saiya’s case? is correct, It appears that four other High Courts 
have taken a view which is different from that taken in Ram Satya’s case}, namely, 
Jagat Singh v King-Emperor®, Daroga Lohar v Emperor®, Sakhu v. The State* and 
Dayaram Laxman v. State’. There is, however, no discussion of the point in these 
four cases and we need not refer to them further. The view taken in Ram Saiya’s 
casel is that the word “ abducting ” used in the fifth clause of section 100 of the 
Penal Code refers to such abducting as is an offence under that Code and not merely 
to the act of abduction as defined in section 362 thereof. Mere abduction is not an 
offence and, therefore, cannot give rise to any right of private defence and the | 
extended right of private defence given by section 100 only arises if the offence 
which occasions the exercise of the right is of one of the kinds mentioned in section 
100. 


1. I.L.R. (1948) All. 165. : 4 A.LR. 1951 Nag. 349. 
2. ALR. 1923 Lah. 155. 5. AIR. 1953 Madh. B. 182. 
3. ALR. 1930 Pat. 347: 
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Section 97 gives the right of private defence of person against any offence 
affecting the human body. ‘Section gg lays down that the right of private defence 
in no case extends to the inflicting of more harm than it is necessary to inflict for 
the purpose of defence. Section 100 with which we are concerned is in these terms :— 

“ The right of private defence of the body extends, under the restrictions mentioned in the last 


preceding section, to the voluntary causing of death or of any other harm to the assailant, if the offence 
which occasions the exercise of the right to be of any of the descriptions hereinafter enumerated, 


namely— 

“ First—Such an assault as may reasonably cause the apprehension that death will otherwise be 
the consequence of such assault ; 

‘Secondly—Such an .assault as may reasonably cause the apprehension that grievous hurt will 
otherwise be the conesqence of such assault ; 


Thirdly—An assault with the intention of committing rape ; 

Fourthly—An assault with the intention of gratifying unnatural lust ; 

Fifthly—An assault with the intention of kidnapping or abducting -; 

Sixthly—An assault with the intention of wrongfully confining a person under circumstances 
which may reasonably cause him to apprehend that he will be unable to have recourse to the public 
authorities for his release.” ; 


The right of private defence of person only arises if there is an offence affecting 
the human body. Offences affecting the human body are to be found in Chapter 
XVI from section 299 to section 377 of the Penal Code and include offences in the 
nature of use of criminal force and assault. Abduction is also in Chapter XVI and 
is defined in section 362. Abduction takes place whenever a person by force com- 
pels or by any deceitful means induces another person to go from any place. But 
‘abduction pure and simple is not an offence under the Penal Code. Only abduction 
with certain intent is punishable as an offence. If the intention is that the person 
abducted may be murdered or so disposed of as to be put in danger of being mur- 
dered, section 364 applies. Ifthe intention is to cause secret and wrongful confine- 
ment, section 365 applies. If the abducted person is a woman and the intention 
is that she may be compelled or is likely to be compelled to marry any person against 
her will or may be forced or seduced to illicit intercourse or is likely to be so forced 
or seduced, section 366 applies. If the intention is to cause greivous hurt or so 
dispose of the person abducted as to puthim in danger of being subjected to grievous 
hurt, or slavery or to the unnatural lust of any person, section 367 applies. Ifthe 
abducted person is a child under the age of ten and the intention is to take dis- 
honestly any movable property from its person, section 369 applies. It is said that 
unless an offence under one of these sections is likely to be committed, the fifth 
ciause of section 100 can have no application. On a plain reading, however, of that 
clause there does not seem to be any reason for holding that the word, “abducting” 
used there means anything more than what is defined as “ abduction ” in section 
362. _ It is true that the right of private defence of person arises only if an offence 
against the human body “is committed, ‘Section 100 gives an extended right of 
private defence of person in cases where the offence which occasions the exercise 
of the right is of any of the descriptions enumerated therein. Each of the six clauses 
‘of section 100 talks of an assault and assault is an offence against the human body : 
{see section 352). So before the extended right under section 100 arises there has 
to be the offence of assault and this assault has to be of one of the six types mentioned 
in the six clauses of the section, The view in Ram Saiya’s caset seems to overlook 
that in each of the six clauses enumerated in section 100, there is an offence against 
the human body, namely, assault. So the right of private defence arises against 
the offence, and what section 100 lays down is that if the assault is of an aggravated 
nature, as enumerated in that section, the right of private defence extends even 
to the causing of death. The fact that when describing the nature of the assault 
some of the clauses in section 100 use words which are themselves offences, as, for 
“grievous hurt”, “rape”, “kidnapping”, “ wrongfully confining ”, 


example, e”, “ 
hat the intention with which the assault is committed must always 
Yy 


does not mean t 


f} 
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be an offence in itself. In some other clauses, the words used to indicate the in- 
tention do not themselves amount to an offence under the Penal Code. For 
example, the first clause says that the assault must be such as may reasonably cause 
the apprehension of death. Now death is not an offence anywhere in the Penal 
Code. Therefore, when the word “ abducting ” is used in the fifth clause, that 
word by itself need not be an offence in order that that clause may be taken 
advantage of by or on behalf of a person who is assaulted with intent to abduct. All 
that the clause requires is that there should be an assault which is an offence against 
the human body and that assault should be with the intention of abducting, and 
whenever these elements are present the clause will be applicable. 


Further the definition of “ abduction ” is in two parts, namely, (i) abduction 
. where a person is compelled by force to go from any place and (ii) abduction where 
a person is induced by any deceitful means to go from any place. Now the fifth 
clause of section 100 contemplates only that kind of abduction in which force 
is used and where the assault is with the intention of abducting, the right of private 
defence that arises by reason of such assault extends even up to the causing of death. 
It would in our opinion. be not right to expect from a person who is being abducted 
by force to pause and consider whether the abductor has further intention as pro- 
vided in one of the sections of the Penal Code quoted above, before he takes steps 
to defend himself, even to the extent of causing death of the person abducting. 
The framers of the Code knew that abduction by itself was not an offence ‘unless 
there was some further intention coupled with it. Even so in the fifth clause of 
section 100 the word ‘‘abducting” has been used without any further qualification 
to the effect that the abducting must be of the kind mentioned in section 364 on- 
wards. We are therefore of opinion that the view taken in Ram Saiya’s caset is not 
correct and the fifth clause must be given full effect according to its plain meaning. 
Therefore, when the appellant’s sister was being abducted, even though by her 
husband, and there was an assault on her and she was being compelled by force 
to go away from her father’s place, the appellant would have the right of private 
defence of the body of his sister against an assault with the intention of abducting 
her by force and that right would extend to the causing of death. 


The next question is whether the appellantwas within the restrictions prescribed 
by section 99. It was urged that the right of private defence never extends to the 
inflicting of more harm than what is necessary for the purpose of defending and that 
in this case the appellant inflicted more harm than was necessary. We are of 
opinion that this is not so, The appellant gave only one blow with a knife which 
he happened to have in his pocket. It is unfortunate that the blow landed right 
into the heart and therefore Gopal died. But considering that the appellant had 
given only one blow with an ordinary knife which, ifit had been a little this way or 
that, could nct have been fatal, it cannot be said that he inflicted more harm than 
was necessary for the purpose of defence. As has been pointed out in Amjad Khan 
v. The State?, “ these things cannot be weighed in too fine a set of scales or ‘in 
golden scale’ ”’. 


We, therefore, allow the appeal and hold that the appellant had the right of 
private defence of person under the fifth clause of section 100 and did not cause more 
harm than was necessary and acquit him. 


Appeal allowed. 


——<—<——$———————— OS 
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SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—B. P, Sınma, P. B. GAJENDRAGADKAR AND K. N. Wancxoo, JJ. 


The Manager, Hotel Imperial, New Delhi .. Appellant* . 
v. 
The Chief Commissioner, Delhi and others .. Respondents. 


Industrial Disputes Act (XIV of 1947), section 10—Reference under—Validity—Essentials. 


Where the two parties to the dispute are clearly indicated, namely, (1) the employer which is 

.the management of the hotel and (2) the workmen employed in the hotel, the reference is valid and 

it does not become incompetent simply because it is mentioned therein that the workmen will be 

represented by such and such Union in the dispute. Though the reference mentions the Union itself,° 

such Union can be served through some officer, such as its president or secretary and it is that officer 
who will really represent the workmen before the Tribunal. 


It is unnecessary for the purposes of section 10 of the Industrial Disputes Act where the dispute 
is of a general nature relating to the terms of employment or conditions of labour of a body of work. 
men, to mention the names of particular workmen who might have been responsible for the dispute- 
It is only when a dispute refers to dismissal, etc., of particular workmen as represented by the Union 
that it may be desirable to mention the names of the workmen concerned. (In the instant case names of 
workmen to whom notice of dismissal had been given were mentioned in the order of reference and 
the order of reference cannot be attacked as vague.) 

Appeal from the Judgment and Order, dated the 25th November, 1955, of the 
Circuit Bench of the Punjab High Court at Delhi, in Civil Writ Application No. 


189-D of 1955. 


Jai Gopal Sethi, Senior Advocate (F. B. Dadachanji, S. N. Andley, Rameshwar Nath 
and P. L. Vohra, Advocates of Messrs. Rajinder Narain & Company, with him), for 
Appellant. 


R. H. Dhebar and T. M. Sen, Advocates, for Respondent No. 1. 


G. S. Pathak, Senior Advocate (V. P. Nayar and Janardan Sharma, Advocates, 
with him), for Respondent No. 3. 


The Judgment of the Court was delivered by 


Wanchoo, #.—This appeal comes before us on a certificate granted by the 
Punjab High Court under Article 133 (1) (a) and (c) of the Constitution. The appel- 
lant is the Manager, Hotel Imperial, New Delhi (hereinafter called the hotel) while 
the respondents are the Chief Commissioner, Delhi, the Additional Industrial Tri- 
bunal, Delhi and the Hotel Workers’ Union, Katra Shahanshahi, Chandni Chowk, 
Delhi. The main contesting respondent is respondent No, 3 (hereinafter called the 
Union). A dispute arose between the hotel and its workmen in October, 1955. It was 
referred to an Industrial Tribunal on 12th October, 1955, by the Chief Commis- 
sioner of Delhi. The portion of the order of reference, relevant for our purposes, 
is in these terms— 

“ Wuerzas from a report submitted by the Director of Industries and Labour, Delhi, under 
section 12 (4) of the Industrial Disputes Act, 1947, as amended, it appears that an industrial 


dispute exists between the management of the Hotel Imperial, New Delhi and its workmen as 
represented by the Hotel Workers’ Union, Katra Shahanshahi, Chandni Chowk, Delhi ; 


“ AND WHEREAS on a consideration of the said report the Chief Commissioner, Delhi, is satisfied. 
that the said dispute should be referred to a Tribunal.” 
Then follows the order referring the dispute to the Additional Industrial Tribunal, 
Delhi, including the terms of reference. Soon after the hotel filed a writ appli- 
cation in the Punjab High Court challenging the order of reference on a variety of 
grounds. The writ application was heard by the High Court and dismissed on 
5th November, 1955. The hotel then applied for leave to appeal to this Court, 
which was granted on 13th January, 1956. The hotel obtained stay of the 
proceedings before the Additional Industrial Tribunal from this Court on 27th 
SS ———— ee ee ee ee ey ge eg ee ee a 

* Civil Appeal No. 291 of 1956. 13th May, 1959. 
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February, 1956. Thatis how this dispute -which would have been otherwise 
decided long ago is still in its initial stage. 


The main contention on behalf of the hotel is that the reference is incompetent 
and two grounds have been urged in support of it, namely, (1) the Union could 
not be made a party to the reference under the Industrial Disputes Act, 1947, 
(hereinafter called the Act) ; and (2) the reference’was vague, as it did not indicate 
how many of the 480 workers of thirty different categories working in the hotel 
were involved in the dispute. We are of opinion that there is no force in these 
grounds of attack. An “industrial dispute” for our purposes has been defined 
in section 2 (k) of the Act as meaning “ any dispute or difference between employers 
and workmen. . . . . . which is connected with the employment or non- 

. employment or the terms of employment or with the conditions of labour of any 
person.” Section 10 (1) of the Act gives power to the appropriate Government 
where it is of opinion that an industrial dispute exists or is apprehended to refer the 
dispute to a Tribunal for adjudication. It cannot be denied on the facts of this case 
that there was a dispute between the hotel and its workmen and it went to this 
Jength that the hotel decided to dismiss a large number of workmen on 7th October, 
1955. Itis also undoubted that the dispute was with respect to the terms of employ- 
ment or conditions of labour of the workmen. The Chief Commissioner would 
‘therefore have power under section 10 (1) of the Act to make a reference of the 
dispute to a Tribunal for adjudication. The attack of the hotel is on the form in 
which the reference was made and the contention is that the reference in this form 
is incompetent. We have already set out the relevant part of the order of reference 
giving the form in which it was made. The two parties to the dispute are clearly 
indicated, namely, (1) the employer which is the management of the hotel and 
(2) the workmen employed in the hotel. The objection, however, is that the words 
“‘as represented by the Hotel Workers’ Union, Katra Shahanshahi, Chandni 
Chowk, Delhi” which appear in the order of reference make it incompetent, inas- 
much as the Union could not be made a party to the reference. We are of opinion 
that this objection is a mere technicality, which does not affect the competence of the 
order of reference. The fact remains that the dispute which was referred for adjudi- 
cation was betweeri the employer, namely, the management of the hotel, and its em- 
ployees, which were mentioned as its workmen. The addition of the words “ as 
represented by the Hotel Workers’ Union, Katra Shahanshahi, Chandni Chowk, 
Delhi” was merely for the sake of convenience so that the Tribunal may know to 
whom it should give notice when proceeding to deal with the reference. That 
however did not preclude the workmen, if they wanted to be represented by any 
other Union, to apply to the Tribunal for such representation or even to apply for 
being made parties individually. Section 36 of the Act provides that a workman 
who is a party to a dispute shall be entitled to be represented in any proceeding 
under the Act by (a) an officer of a Trade Union of which he is a member, or (b) an 
officer of a Federation of Trade Unions to which the Trade Union of which he is a 
member is affiliated; or (c) where the workman is not a member of any Trade Union, 
by an officer of any Trade Union connected with, or by any other workman employed 
in the industry in which the workman is employed. ‘ The fact therefore that in the 
order of reference the quoted words were added for the sake of convenience as to 
where the notice to the workmen should be sent would not in our opinion make 
the reference incompetent. The objection further is that even if the workman is 
entitled to be represented by an officer of a Trade Union of which he is a member, 
the reference in this case does not mention any officer of the Trade Union, 
but mentions the Union itself. This in our opinion is a technicality, upon 
technicality, for the Union not being a living person can only be served 
through some officer, such as its president or secretary and it is that officer 
who will really represent the workmen before the Tribunal. We are therefore 
of opinion that the reference which is otherwise valid does not become in- 
competent simply because ‘it is mentioned therein that the workmen will be 
represented by such and such Union in the dispute. We may in this con- 
nection point out that the large majority of references under the Act which we have 
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‘come across are usually in this form and the reason for it is obvious, namely, the 
convenience of informing the tribunal to whom it should send a notice on behalf of 
the workmen, whose number is generally very large. We, therefore, reject the 
.contention that the reference is bad simply because in the order of reference the 
words “as represented by the Hotel Workers’ Union, Katra Shahanshahi, 
Chandni Chowk, Delhi ” have been added. , 


Equally, we see no force in the other ground of attack, namely, that the reference 
is bad because it does not specify how many of the 480 workmen of thirty different 
categories were involved in the dispute. It is, in our opinion, unnecessary for the 
purposes of section ro where the dispute is of a general nature relating to the terms 
of employment or conditions of labour of a body of workmen, to mention the names 
of particular workmen who might have been responsible for the dispute. It is only, 
where a dispute refers to the dismissal, etc., of particular workmen as represented by 
the union that it may be desirable to mention the names of the workmen concerned. 
In this case, the dispute was also about workmen to whom notice of dismissal had 
been given and in that connection the names of the workmen concerned were 
mentioned in the order of reference. We may, in this connection, refer to State of 
Madras v. C. P. Sarathy and another!, where a similar attack on the competence, of a 
reference was made on the ground of vagueness. In that case, the reference was in 
these terms : 


_‘ Wnuereas an industrial dispute has arisen between the workers and management of the cinema 
talkies in the Madras City in respect of certain matters : 


“ AND WHEREAS in the opinion of His Excellency the Governor of Madras, it is necessary to 
jrefer the said industrial dispute for adjudication ;” 

Thereafter followed the order of reference,which did not even contain the terms 
of reference. The order, however, indicated that 


“the Industrial Tribunal may, in its discretion, settle the issues in the light of a preliminary 
enquiry which it may hold for the purpose and thereafter adjudicate on ‘the said industrial dispute.”* 
The Commissioner of Labour was requested to send copies of the order to the 
managements of cinema talkies concerned. It was held there that 

“ the reference to the Tribunal under section 10 (1) of the Industrial Disputes Act, 1947, cannot 


be held to be invalid merely because it did not specify the disputes or the parties between whom the 
‘disputes arose.” ` ; : 


It was further held that i 


“ the Government must, of course, have sufficient knowledge of the nature of the dispute to be 
‘satisfied that it is an industrial dispute within the meaning of the Act, as, for instance, that it relates 
ito retrenchment or reinstatement. But, beyond this no obligation can be held to lie on the Govern- 
ment to ascertain particulars of the disputes before making a reference under section 10 (1) or to 
‘specify them in the order.” 


The present reference as compared to the reference in that case cannot be 
called vague at all. Here the parties to the dispute are clearly specified, namely, 
(i) the management of the hotel, and (ii) its workmen. The nature of the dispute 
is also specified in the terms of reference. It was, in our opinion, entirely unneces- 
‘sary to mention in the order of reference as to who were the workmen who were 
responsible for the dispute. We are, therefore, of opinion that this attack on the 
ground of vagueness also fails. There is no force in this appeal and it is hereby 
‘dismissed with costs to respondents No. 3. In view of the fact that more than three 
years have passed since the reference was made, we trust that the Additional 
‘Industrial Tribunal will now dispose of the matter as expeditiously as it can. 


Appeal dismissed. 





1. (1953) S.C.J. 39 : (1953) 1 M.LL.J. 212°: (1953) S.C.R. 334. 
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SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—S. R. Das, Chief Justice, S. K. Das, A. K. SARKAR, K.N. 
Wancnoo anp M. HIDAYATULLAR, JJ. 
Rajah Velugoti Venkata Sesha Varada Rajagopala Krishna 


Yachendra Bahadur, Kumararajah, Venkatagiri .. Abpellant* 
v. 
The State of Andhra Pradesh and another .. Respondents. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 20—Scope and effect - 
—Mineral Concession Rules (1949), rule 47—Applicability and effect. 


The scheme of the Madras Estates (Abolition and Conversion into Ryotwari) Act, section 20, is to 
render ineffective all rights created after July 1, 1945, for a period exceeding one year. In oneview 
of the matter it may well be taken as meaning that the creation of rights after July 1, 1945, is, by the 
force of the second proviso itself, void as against the Government without any further necessity for 
any overt act to be done by the Government to avoid the same. In that sense the second proviso 
would be a self-contained provision and the aid of the third proviso would be wholly uncalled for. 
But assuming that the effect of the second proviso is to make the rights created after July 1, 1945, 
only voidable and not void, all that follows is that the Government must do something to avoid them. 
There is no warrant for saying that the avoidance must be under the terms of the third proviso, If 
the third proviso at all applied to rights created after July 1, 1945, then the second proviso would be 
otiose and need not have been enacted at all. The third proviso deals with the termination of rights 
created before July 1, 1945. The second proviso makes rights created after July 1, 1945, unenforceable 
as against Government. The second proviso was enacted to nullify the creation of rights in antici- 
pation of the impending legislation, and hence it was made unconditional. If any condition was in- 
tended to be super-imposed on the rights of the Government to terminate rights created*after July 1, 
1945, one would have expected those conditions io be mentioned in the second proviso itself. 
When a slate quarrying lease is determined under the second proviso the terms as to renewal implied 
under rule 47 of the Mineral ‘Concession Rules must fall with the lease. 


` Appeals from the Judgment and Order, dated the goth November, 1957, of 
the Andhra Pradesh High Court in Writ Petitions Nos.1 of 1956, 19 and 470 of 


19577. 


A. V. Viswanatha Sastri, Senior Advocate (V. Vedantachari and K. Sundararajan, 
Advocates, with him), for Appellant. 


H. N. Sanyal, Additional Solicitor-General of India, (D. Venkatappiah Sastri 
and T. M. Sen, Advocates, with him), for Respondent No. 1. 


K. R. Chaudhuri, Advocate, for Respondent No. 2. 
The Judgment of the Court was delivered by 


Das, C.7.—These three appeals are directed against the judgment and order 
pronounced by a Bench of the Andhra Pradesh High Court on November 20, 19571, 
whereby three writ petitions, namely, No. 1 of 1956, No. 19 of 1957 and No. 470 
of 1957, which had been filed by the appellant and were heard together, were dis- 
missed with costs. ‘These appeals have been filed with certificates granted by the 
High Court of Andhra Pradesh. 


The circumstances under which the three writ petitions came to be filed by 
the appellant may now be narrated. It is alleged that on January 10, 1942, an 
agreement was entered into between the Rajah of Venkatagiri and one Sri Balumuri 
Nageswara Rao whereby the Rajah agreed to give annual leases in respect of 
certain slate quarries within his estate for five years in succession commencing from 
February, 1942, if the Rajah was satisfied with the work carried on by the lessee 
during the preceding year. It was further stipulated that if the leases were given 
continuously for five years, then the lessee would be entitled at the end of the fifth 
year to obtain a lease from the Rajah for a period of 20 years commencing from the 
termination of the fifth year. On the expiry of the fifth year, however, the Rajah 





* C.As. Nos. 188 to 190 of 1958. 


A 14th August, 1959. 
Ig (1958) 1 An. W.Rg 459a 
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granted another lease to the said Balumuri Nageswara Rao for a short period com- 
mencing from February 1, 1947, and ending on November 30, 1947. On December 
10, 1947, the said Balumuri Nageswara Rao is said to have assigned his right, title 
and interest under the said agreement, dated January 10, 1942, to the appellant, one 
of the sons of the Rajah. The Rajah on the same day granted a lease for twenty 
years to the appellant. On September 7, 1949, the Venkatagiri estate was notified 
under section 3 of the Madras Estates (Abolition and Conversion into Ryotwari) 
Act, 1948 (Mad. XX VI of 1948), hereinafter referred to as the Abolition Act. On 
the same date the appellant applied to the Collector for confirmation of the lease 
granted by the Rajah to him. Nothing appears to have happened until February 
12, 1952, when a notice was issued from the office of the Board of Revenue (Andhra) 
calling upon the appellant to show cause within two months from the date of receipt 
of notice as to why the lease should not be terminated without any compensation 
under the second proviso to section 20 (1) of the Abolition Act. The appellant 
showed cause which apparently did not satisfy the said authorities. Instructions 
appear to have been issued to the manager of the Venkatagiri estate requiring him 
to take over possession of the slate quarries which were then being worked by the 
appellant immediately after the expiry of two months notice issued to him. The 
appellant promptly filed a Writ Petition No. 287 of 1952 in the Madras High Court 
praying for the issue of a writ in the nature of a writ of mandamus directing the Madras 
State to forbear from terminating the leasehold right of the petitioner in the slate 
quarries and from interfering with his possession and working of the slate quarries 
and other ancillary reliefs. The writ petition having come up for hearing before 
Umamaheswaram, J., the learned Judge on July 18, 1955, made an order directing 
the Government to hold an enquiry under section 20 of the Abolition Act and decide 
whether the lease had been granted prior or subsequent to July 1, 1945. The order 
required the Government to hold the enquiry and pass the appropriate orders within 
three months from the date of that order. The Board of Revenue caused an 
enquiry to be made by the Director of Settlements who, after taking evidence, oral 
and documentary, made his report to the Board of Revenue. The Board of Revenue 
submitted a report to the Government on October 20, 1955, and the Government 
after considering the Board’s report instructed the latter to dispose of the case on 
merits. Thereupon the Board of Revenue passed an order on December 27, 1955, 
declaring that the lease to the appellant had been granted subsequent to July 1, 
1945, and that, as the lease was for a period exceeding one year, it was not enforce- 
able against the Government, according to the second proviso to section 20 (1) of 
the Abolition Act. On that finding the Board of Revenue declined to ratify the 
lease and terminated it under the powers delegated to it under the Rules framed 
under the Abolition Act. The Board of Revenue also directed the Collector to take 
possesssion of the slate quarries from the appellant. The appellant promptly filed 
Writ Petition No.1 of 1956 praying for the issue of a writ of mandamus directing the 
State of Andhra Pradesh to forbear from terminating his leasehold right in the 
slate quarries. He filed another petition, being Writ Petition No. 19 of 1957, for 
the issue of a writ of certiorari to quash the order made by the Board of Revenue on 
December 27, 1955. 


In the meantime on September 21, 1955, the appellant had applied to the 
Board of Revenue, Andhra, for renewal of the lease under rule 47 of the Mineral 
Concession Rules, 1949. That application was dismissed on May 23, 1957. 
The appellant thereupon filed a Writ Petition No. 470 of 1957 for quashing 
the last mentioned order passed by the Board of Revenue, or, in the alternative, 
for the issue of a writ of mandamus directing the State of Andhra Pradesh to issue 
a fresh lease in accordance with rule 47 of the Mineral Concession Rules, 1949. ` 
All these writ petitions were heard together and were disposed of by a common 
judgment against which these appeals have been filed. 


The principal question canvassed before us is that the termination of the 
appellant’s lease by the order, dated December 27, 1955, was bad as it did not 
give three months’ notice to the appellant or provide for any compensation as 
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required by section 20 of the Abolition Act. The answer to the question depends. 
on a true construction of that section which runs thus :— 


“20. Saving of rights of certain lessees and others——(1) In cases not governed by sections 18 and 19,. 
where before the notified date, a landholder has created any right in any land (whether by way of 
lease or otherwise) including rights in any forest, mines or minerals, quarries, fisheries or ferries, the 
transaction shall be deemed to be valid ; and all rights and obligations arising thereunder, on or 
after the notified date, shall be enforceable by or against the Government : 


Provided that the transaction was not void or illegal under any law in force at the time : 
Provided further that any such right created on or after the 1st day of July, 1945, shall not be 
enforceable against the Government, unless it was created for a period not exceeding one year : 


“Provided also that where such right was created for a period exceeding one year, unless it 
relates to the private land of the landholder within the meaning of section 3, clause (10), of the Estates. 
- Land Act, the Government may, if, in their opinion, it is in the public interest to do so, by notice 
given to the person conerned, terminate the right with effect from such date as may be specified in the 
notice, not being earlier than three months from the date thereof. 


(2) The person, whose right has been terminated by the Government under the foregoing 
proviso, shall be entitled to compensation from the Government which shall be determined by the 
Board of Revenue in such manner as may be prescribed, having reagard to the value of the right and 
the unexpired portion of the period for which the right was created. The decision of the Board of 
Revenue shall be final and not be liable to be questioned in any Court of Law.” 


The Long Title and the Preamble to the Abolition Act indicate, it is urged, that 
the object of the Act is to provide for the acquisition of the rights of landholders 
and that the policy of the Act is not to interfere with the rights of other persons in the 
estate: This assumption, however, is not borne out by the substantive provisions of 
the Act itself. Section 3 sets forth the consequences which ensue on the notification 
of an estate and it is clear that on an estate being notified the entire estate is to stand 
transferred to the Government and all rights and interests created in or over the 
estate before the notified date by the principal or any other landholder must, as 
against the Government, cease and determine. d 


` We are next reminded that the Abolition Act was enacted when section 299 
of the Government of India Act, 1935, was in force. Under that section no property 
could be acquired save for a public purpose and save by authority of a law which 
provides for compensation. The Abolition Act was enacted by the Madras Legis- 
lature in exercise of the legislative power conferred on it by the Government of India 
Act, 1935. According to learned counsel for the appellant, the Court must assume 
that the Madras Legislature acted properly and within the, limits of the powers con- 
ferred on it. The Court must, therefore, interpret the provisions of the Abolition 
Act on the footing that it is a valid piece of legislation and that its provisions do not 
offend section 299 of the Government of India Act, 1935. The Abolition Act is a 
law for the compulsory acquisition of property and, therefore, the Court must put 
that interpretation on the relevant sections which will result in the payment of 
compensation to the person who is deprived of his property. It may be conceded 
that normally this is the correct approach to the problem, but the argument loses 
much of its force, when we advert to the provisions of Articles 31 (6) and 3#-B of 
the Constitution of India read with the Ninth Schedule thereto. Those provisions 
proceed on the assumption that certain laws passed under the Government of India 
Act, 1935, did offend section 299 of that Act and expressly save those Acts. The 
Abolition Act is one of the Acts included in the Ninth Schedule and is protected 
by Article 31-B. In the circumstances, the Court must interpret the Abolition Act 
as it finds it by giving the ordinary and natural meaning to the words used by the 
Madras Legislature and uninfluenced by any pre-conceived notion as to validity 
of the Abolition Act. 


Provision for payment of compensation for the determination of rights created 
before the notified date is provided in sub-section (2) of section 20 of the Abolition 
Act. Under that sub-section a person can claim compensation only when his right is 
terminated by the Government under “the foregoing proviso”. The words “‘fore- 
going proviso”, it is conceded, refer to the third proviso to sub-section (1). 
The endeavour of learned counsel for the appellant, therefore, is to induce 
us to hold that the termination of the appellant’s leasehold rights which 
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were created on or after July 1, 1945, could only be done under the 
third proviso, for otherwise the provisions of sub-section (2) which provide: 
for compensation will not be attracted. Action taken by the Government 
under the third proviso to sub-section (1) can be supported only if the conditions laid. 
down in that proviso can be shown to have been complied with, namely, that the 
Government had formed the opinion that it was in the public interest to terminate 
such lease and that three months’ notice had been given before such termination. 
The argument is that the second proviso is merely declaratory and the third proviso- 
supplies the machinery for giving effect to the provisions of the second proviso. 
According to the argument the third proviso is not an independent proviso but is a 
sort of proviso to the second proviso. In other words, the third proviso, according to- 
learned counsel for the appellant, merely enables the Government to exercise the 
right conferred on it by the second proviso and, therefore, the Government, if it. 
intends to avail itself of the right under the second proviso, must comply with the- 
conditions laid down in the third proviso. It is said that the words “‘such rights °” 
in the third proviso relate to the rights mentioned in the second proviso, that is to say,,. 
rights created on or after July 1, 1945. The scheme ofsection 20 of the Abolition Act. 
is said to be, to provide, firstly that rights created by way of lease or otherwise by the 
landholder prior to the notified date should be deemed to be valid and all rights and. 
obligations arising thereunder on or after the notified date should be enforceable by 
or against the Government. We start with this broad proposition. Then we come to- 
the provisos. We may omit the first proviso, for it has no application to the facts of this. 
case. The implications of the second proviso, learned counsel for the appellant points. 
out, are two-fold, namely, (a) that all rights created before the notified date but 
after July 1, 1945, for a period not exceeding one year would be valid and enforceable- 
both by and against the Government by the operation of the body of sub-section (1) 
itself and (6) that rights created before the notified date but after July 1, 1945, for a. 
period exceeding one year would also be valid and enforceable by the Government 
against the person in whose favour such right had been created by reason of section 
20 (1). Then we have the express provision of the second proviso, namely, that rights. 
created before the notified date but after July 1, 1945, for a period exceeding one 
year would not be enforceable against the Government. In other words, the true 
meaning of the second proviso is said to be that rights created after July 1, 1945, are 
only voidable at the instance of the Government and that that being the position, the 
Government must do some overt act to terminate the transaction. The machinery for 
such a termination, it is urged, is to be found in the third proviso and the conclusion is. 
pressed upon us that such termination can be brought about only on the fulfilment. 
of the conditions laid down in the third proviso. The final step in the argument is. 
that the person whose rights are terminated under the third proviso which is the 
** foregoing proviso ” referred to in sub-section (2) must, therefore, be entitled to. 
compensation under sub-section (2). We are unable to accept this line of argu- 
ment as correct. 


The provision of section 20 of the Abolition Act has been considered and constru- 
ed by a Bench of the Madras High Court. We may, with advantage, quote here a 
part of the views expressed by Venkatarama Ayyar, J., in delivering the judgment 
of that Bench in A.M.S.S.V.M. @ Co. v. The State of Madras} : 


“The argument of the petitioners is that the words “such rights ” in the third proviso have 
reference to the rights created after the 1st July, 1945, mentioned in the previous proviso and on that 
construction, the lease in favour of the petitioners could be terminated only in accordance with that 
proviso by giving three months’ notice. But this is to read the third proviso as a proviso not to the 
section, but to the second proviso and there is no warrant in law for such a construction. The words. 
“ such rights ” refer in the second proviso only to the right dealt with in the body of the section and 
those words, occurring in the third proviso, should also bear the same interpretation. That the 
third proviso does not govern the second proviso is also clear if the scope of the*two provisos is exa- 
mined. Under the second proviso, leases for a period exceeding one year and created after 1st July, 
1945, are not enforceable against the Government. That is to say, the Government can elect to dis- 
affirm them and they become, on such disaffirmance, viod. If the third proviso also applies to such 


leases, as the petitioners contend, then the lease can be terminated only if the Government is satis- 
hå 
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fied that it is in the public interest that it should be terminated and that further, in such cases, the 
lessee will also be entitled to compensation under section 20 (2). In other words, while under the 
second proviso the Government can terminate the lease at its option and unconditionally, under 
proviso (iii) that can be done only if it is in public interest and, in that event, on payment of compen- 
sation, and this repugnancy can be avoided only by construing them as referring to different subjects. 
Then again,.there is in proviso (iii) an exception with reference to rights created over private lands ; 
there is nothing corresponding to it in-the second proviso and that also shows that the scope of the 
two provisos is different. The true effect of the section can be stated in three propositions : (i) Rights 
validly created prior to 1st July, 1945, will be valid ; (ii) such rights, however, may be determined 
under the third proviso if it is in the public interest to do so and in such cases, compensation will be 
payable under section 20 (2) ; and (iii) rights created after 1st July, 1945, if they are for a period 
exceeding one year, are liable to be avoided under the second proviso. In this view, we are of opinion 
that the notice, dated 13th March, 1951, falls under the second proviso and is valid.” 


It is pointed.out that the attention of the Madras High Court was not drawn to’the 
rule framed by the Governor of Madras in exercise of powers conferred on him b 
section 67 (1) and (2) of the Abolition Act. That rule runs as follows : 7 


“ Rule 

In the case of any right in any land created by a landholder on or after the 1st day of July 
‘1945, for a period exceeding one year and falling-under the second proviso to section 20 (1) of the 
said Act, the authority to decide whether the right should be terminated or allowed to continue 
shall be the Board of Revenue. Any order passed by the Board of Revenue under this rule shall 
‘be subject to revision by the Government.” 
We do not think that the rule in any way impairs the correctness of the Madras deci- 
sion. It will be noticed that that rule only indicates the authority who is to decide 
:whether the right falling under the second proviso should be terminated or allowed 
to continue. It does not purport to lay down the manner in which such termination 
is to be brought about. In other words, that rule does not, in terms, attract the 
‘operation of the third proviso at all. Even if that rule has the effect contended for, 
it cannot, in our view, change the meaning of section 20 which we gather on a true 
construction thereof. 


In our view the scheme of the Act is to render ineffective all rights created after 


July 1, 1945, for a period exceeding one year. In.one view of the matter it may well 


‘be taken as meaning that the creation of rights after July 1, 1945, is, by the force of the 
‘second proviso itself, void as against the Government without any further necessity 
-for any overt act to be done by the Government to avoid the same. In that sense 
‘the second proviso would be a self-contained provision and the aid of the third proviso 
‘would be wholly uncalled for. But assuming that the effect of the second proviso is’ to 
‘make the rights created after July 1, 1945, only voidable and not void, all that follows 
‘is that the Government must do something to avoid them. There is no warrant for 
saying that the avoidance must be under the terms of the third’ proviso. If the 
‘third proviso at all applied to rights created after July 1, 1945, then the second proviso 
would be otiose and need not have been enacted at all. In our opinion the third 
‘proviso deals with the termination of rights created before July 1, 1945. The second 
proviso makes rights created after July 1, 1945, unenforceable as against the Govern- 


-ment. The reason for conferment of such an unconditional right on the Govern- 


ment is well known, for it was on that crucial date that the party which came into 


„power later declared its intention to abolish all zemindaries and intermediary interest 


in land. ‘The second proviso was enacted to nullify the creation of rights in anticipa- 
tion of the impending legislation and hence it was made unconditional. If any condi- 


‘tion was intended to be super-imposed on the right of the Government to terminate 
‘the rights created after July 1, 1945, one would have expected those conditions to be 


mentioned in the second proviso itself. In our opinion, there is no substance in the 


principal point urged by learned counsel appearing for the appellant before us. 


It was somewhat faintly argued by learned counsel for the appellant that the 


-Government should have allowed the appellant’s application for the renewal of his 
: lease under rule 47 of the Mineral Concession Rules of 1949. The argument is wholly 


untenable. That rule provides that a mining lease granted by a private person shall 
be subject to certain conditions therein specified. The first condition thus laid down 
is that the term of the lease should be renewed at the option of the lessee for one 
period not exceeding the duration. of: the original lease. The effect of this rule is, 
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as it were, to insert statutorily some new terms in the lease itself. In other words, 
this rule does not do anything more than add some terms to the lease. When, how- 
ever, the lease is determined under the second proviso, these terms must also fall with 
it. 

No other point has been urged before us and, for reasons stated above, we think 
that these appeals should be dismissed with costs and we order accordingly. 


Appeals ` dismissed. 


SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—S. R. Das, Chief Justice, M. HIDAYATULLAH AND K. C. Das Gupta, JJ. 


Radha Prasad Singh .. Appellant” 
v. 
Gajadhar Singh and Others .. “Respondents. 


.. Practice—Appeal—Finding of fact by Trial Court—Interference by Appellate Court—Principles. 


When an appeal lies on facts it is the right and the duty of the Appellate Court to consider what 

its decision on the question of facts should be ; but in coming to its own decision it should bear in 
mind that it is looking at the printed record and has not the opportunity of seeing the witnesses and 

that it should not lightly reject the Trial Judges’ conclusion that the evidence of a particular witness 

should be believed or should not be believed particularly when such conclusion is based on the obser- 
vation of the demeanour of the witness in Court. But, this does not mean that merely because an 

Appeal Court has not heard or seen the witness it will in no case reverse the findings of a Trial 
Judge even on the question of credibility, if such question depends on a fair consideration of matters 
.on record. When it appears to the Appeal Court, that important considerations bearing on the 
question of credibility have not been taken into account or properly weighed by the Trial Judge and 
such considerations including the question of probability of the story given by the witnesses clearly 
indicate that the view taken by the Trial Judge is wrong, the Appeal Court should have no hesita~ 
tion in reversing the findings of the Trial Judge on such questions. Where the question is not of 

‘credibility based entirely on the demeanour of witnesses observed in Court but a question of inference 
of one fact from proved primary fact the Court of Appeal is in as good a position as the Trial Judge 

and is free to reverse the findings if it thinks that the inference made by the Trial Judge is not justi- 

fied. 


Appeal from the Judgment and Decree, dated the.8th April, 1949, of the Patna 
High Court, in Appeal from Original Decree No. 116 of 1947, arising out of the 
Judgment and Decree, dated the 28th February, 1947, of the Sub-Judge at Begu- 
sarai, in Title Suit No. 14/14 of 1944/45. 


L. K. Jha, Senior Advocate, (B. K. Sinha, Advocate, with him), for Appellant. 


G. S. Pathak and B. Sen, Senior Advocates, (B. K. Saran and R. C. Prasad, 
Advocates, with them), for Respondent No. 1. 


S. D. Sekhri, Advocate, for Respondents Nos. 3 and 4. 


The Judgment of the Court was delivered by 


Das Gupta, 7.—Though a number of questions, some of fact and some of law 
were originally raised in this suit for pre-emption, the main question for considera- 
tion in this appeal from the judgment of the High Court of Patna reversing the decree 
or pre-emption granted by the Trial Court, the Subordinate Judge of Monghyr, is 
the question on which the High Court based its decision of reversal. That question 
is whether the ceremonies essential for exercising the right of pre-emption were 
properly performed. Issue No. 9 in which this question was raised is in these 
words :— ; 

“ Did the plaintiff perform the ceremonies of yTalab-E-Mowasibat and Talab-E-Ishtashad as 
required by law ?” 


. * G.A. No. 19 of 1954. 7th September, 1959. 
e 5—5 À , 
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`- The plaintiff Radha Prasad Singh brought this suit for pre-emption in respect of 
-5 items of property described in Schedule B of the plaint which along with certain 
other properties were sold by the defendant 2nd Party Mst. Jogeshwari Kumari alias 
Jogeshwari Kumari widow of Babu Ganga Prasad Singh deceased and daughter of 
Babu Narsingh Prasad Singh by a deed executed on November 18, 1943, at Moghra 
and registered on November 23, 1943, at Monghyr. 

-The Trial Court held that the plaintiff had failed to prove that he was a co- 
sharer in respect of Item 2 of Schedule B. As regards the other 4 items of properties 
he held that the plaintiff was a co-sharer and as already indicated he gave the 
plaintiff a decree for pre-emption in respect of these 4 Items. 


The sale-deed is in favour of the defendant first party, Gajadhar Singh. It is 
+ no longer disputed, however, that Gajadhar Singh was a mere benamidar and the 
real purchaser by this deed was Babu Lakshmi Prasad Singh, his son Satya Narain 
Singh and others. ` : 
A: disputé was -raised as to whether 4 annas 5 gandas odd share of Mauza, - 
Majhaul Kilan’ Shri Ram was sold or the entire 8 annas odd share of the vendor 
was sold. It has been held by both the Courts below that the plaintiff’s original case 
that the 4 annas 5 gandas odd share of Majhaul Kilan Shri Ram was sold is not 
correct and that really 8 annas odd share, the entire interest of the vendor in this 
‘property was sold by the deed, but that after the registration of the sale-deed it was 
‘tampered with and by’an act of forgery the 8 annas odd share was altered fraudulently 
to 4 annas 5 gandas. It was after the defendant’s pleading in the written-statement 
‘that 8 annas odd gandas of this Mauza was sold and not 4 annas odd gandas as.men- 
tioned in Schedule B, that the plaintiff prayed for and obtained an amendment of the 
‘plainit by which an alternative prayer for pre-emption in respect of 8 annas odd share 
of this Mauza was made. But for this amendment it is obvious the prayer for`pre- 
emption could not be granted as being only for a partial pre-emption, once it has been 
‘found ‘that 8 annas odd gandas were sold and not 4 annas odd gandas. One question 
‘which was therefore raised was whether the amendment was rightly granted by the 
‘Trial Court. The question.that the suit as brought was for partial pre-emption was, 
‘also raised from another aspect, viz., that though the sale of this Mauza, Majhaul 
‘Kilan Shri Ram was of all villages Asli Mai Dakhili, i.c., original with dependencies, 
there is no prayer for pre-emption in this suit in respect of Dakhili villages. As-al- 
ready indicated, however, the main question in controversy was whether the essential 
ceremonies required in law, i.e Talab-E-Mowashibat and Talab-E-Ishtshad were 
performed in accordance with law. a5 
As regards this the plaintiff’s case is that he came to know of this sale by his 
co-sharer Jogeshwari for the first time on January 2, 1944, at about 11 A.M. when 
Jadunath Singh, a resident of Majhaul informed him of this and that he at once com- 
pleted formality of Talb-E-Mowashibat in the presence of some persons and that 
shortly after this he went to the properties of Tauzis 1130, 4201, and 1136, and also 
Mauza Buzurgabad and performed Talab-E-Ishtshad ; that he went then to the 
‘residence of the purchaser Gajadhar Singh at Matihani on January 3, 1944, and 
again performed the Talab-E-Ishtashad ; and that that very day he started for the _ 
residence of the vendor and performed the Talab-E-Ishtashad there on January 4, 
1944. a ee 
"The defence was that the story of any such ceremonies having been performed 
is wholly untrue and that, in fact, the plaintiff had knowledge of the sale from long 
before January 2, 1944, he having been a rival bidder for the purchase of these very 
properties. A detailed story of a proclamation by beat of drums of the proposed sale by 
Bindeshwari and the plaintiff’s attempt to secure the property at the sale was set out 
by the defendant in the written statement and was sought to be proved by his witnesses. 
The'Trial Court disbelieved thè defendant’s story on this point. He also rejected the 
defence allegation that the plaintiff was himself responsible for the forgery that was 
committed in respect of the deed of sale by altering the statement of the share in 
Majhaul Kilan Shri Ram that was sold, from 8 annas odd gandas to 4 annas odd 
gandas, ;-On these findings he held the plaintiff’s suit was not barred by estoppel. 
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Proceeding then to the consideration of the question whether the plaintiff came to 
know of the sale in favour of the first defendant for the first time on January 2, 1944; 
from Jadunath as alleged, the learned Judge has accepted the evidence given by the 
plaintiff and Jadunath-on this point and held that the plaintiff’s case that he received 
information for the first time on that day was true. He also accepted the evidence 
of the plaintiff as regards the requisite ‘ceremonies having been duly performed. 


The very important question that arose for the decision of the Court was whether 
the plaintiff’s story that he came to know of the sale for the first time from Jadunath 
on January 2, 1944, is true. The Trial Court held that it was true. On this point 
the High Court came to a contrary conclusion. The learned Judges of the High 
Court were of opinion that the evidence of witness Jadunath was wholly unacceptable 
and that the plaintiff’s evidence that he came to know of the alleged sale on January 2 
1944, could not be accepted. After pointing out that the whole basis of the plaintiff’s 
claim that he performed the ceremonies of Talab-E-Mowashibat and Talab-E- 
Ishtshad was without substance, they examined the evidence as regards the per- 
formance of'the ceremonies and held that this evidence was also not acceptable. 


The question in dispute before us is thus a pure question of fact, viz., whether 

the plaintiff came to know of the sale for the first time on January 2, 1944, and there- 

- upon performed the ceremonies of Talab-E-Mowashibat and Talab-E-Ishtashad. 
The main contention raised by Mr. Jha, who appeared in support of the appeal is 
that in considering this question: of fact, the High Court approached the question 
from a wrong point altogether and was not justified in reversing the judgment of the 
Trial Court on that point. 


The question as to what should be the right approach for-a Court of Appeal in 
deciding a question of fast already decided in one way by the Judge in the Court of 
the first instance has often engaged the attention. of the Courts, though the views 
expressed have not been uniform. Emphasis has been laid in some cases’ on the 
importance of the Court of Appeal deciding for itself the question of fact when the 
appeal is on facts, though remembering that it should not lightly do so not having 
had the advantage which the Trial Judge had of seeing the witnesses. More em- 
phasis has been laid in other cases on the importance of not reversing the Trial Judge’s 
findings of fact without compelling reasons. All the Courts in all the cases have 
stressed the rule which the Courts of Appeal should observe for themselves : that a 
Judge sitting on appeal not having had the opportunity of seeing and hearing the 
Witnesses should think twice and more than twice before reversing the findings. of 
fact arrived at by the Trial Court who has had that opportunity. To say that how- 
ever is not to’say that the Court of Appeal will never reverse a finding of fact of the 
Trial Court. In Shunmugaroya Mudaliar v. Manikka Mudaliar?, Lord Collins pointed 
out that: i : ce 

“ It is always difficult for Judges who have not sedn and heard the witnesses to refuse to adopt 


the conclusions of fact of those who have ; but that difficulty is greatly aggravated where the Judge who 
heard them has formed the opinion, not only that their inferences are unsound on the balance of 


probability against their story, but they are not witnesss of truth.” : 


In the same Judgment Lord Collins referred approvingly to the judgment delivered 
by Lindley, Master of the Rolls, in the Court of Appeal in the case of Coghlag v. 
Cumberland? which set out the limitations of the rule : : 


“Even where the appeal turns on a question of fact, the Court of Appeal ‘has to bear in mind that 
ts duty is to rehear the case, and the Court must reconsider the materials before the Judge with such. 
other materials as it may have decided to admit. The Court must then make up its own mind, not 
disregarding the judgment appealed from, but carefully weighing and considering it; and not shrinking 
from overruling it if on full consideration the Court comes to the conclusion that the judgment is wrong. 
When, as often happens, much turns on the relative credibility of witnesses who have been examin 
and cross-examined before the Judge, the Court is sensible of the great advantage he has had in seeing 
and hearing them. Itis often very difficult to estimate correctly the relative credibility of witnesses 
from written depositions ; and when the question arises which witness is to be believed rather than 
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another, and that question turns on manner and demeanour, the Court of Appeal always is, and must 
be, guided by the impression made on the Judge who saw the witnesses. But there may obviously 
be other circumstances, quite apart from manner and demeanour, which may show whether a state- 
ment is credible or not ; and these circumstances may warrant the Court in differing from the Judge, 
even on a question of fact turning on the credibility of witnesses whom the Court has not seen ”. 


Almost the same view as expressed by Lord Thankerton in Watt (or Thomas) v. Thomas.1 


“I, Where a question of fact has been tried by a Judge without a jury and there is no question 
of misdirection of himself by the Judge, an appellate Court which is disposed to come to a different 
conclusion on the printed evidence should not do so unless it is satisfied that any advantage enjoyed 
by the Trial Judge by reason of having seen and heard the witnesses could not be sufficient to explain 
or justify the trial Judge’s conclusions. II. The appellate Court may take the view that, without 
having seen or heard the witnesses, it is not in a position to come to any satisfactory conclusion.on the 
printed evidence. III. The appellate Court, either because the reasons given by the Trial Judge 

e are not satisfastory, or because it unmistakably so appears from the evidence, may be satisfied that 
he has not taken proper advantage of his having seen and heard the witnesses, and the matter will 
then become at large for the appellate Court. It is obvious that the value and importance of having 
seen and heard the witnesses will vary according to the class of case, and, it may be, the individual 
case in question.” ' 


These observations were cited with approval by Lord Reid in Benmax v. Austin 
Motor Co. Lid?. (See also the observations of Mukerjee, J., in Laljee Mahomed v. 
Girlder?), 


This question of the proper approach of the Court of Appeal to decisions on 
questions of fact arrived at by the Trial Court was considered by this Court in Sarju 
Pershad v. Raja Fwaleshwari Pratap Narain Singht. Mukherjea, J., while delivering 
the judgment of the Court observed :— 


“ In such cases, the appellate Court has got to bear in mind that it has not the advantage which 
the trial Judge had in having the witnesses before him and of observing the manner in which they 
deposed in Court. This certainly does not mean that when an appeal lies on facts, the appellate 
Court is not competent to reverse a finding of fact arrived at by the trial Judge. The rule is—and 
it is nothing more than a rule of practice—that when there is conflict of oral evidence of the parties 
on any matter in issue and the decision hinges upon the credibility of the witnesses, then, unless there 
is some special feature about the evidence of a particular witness which has escaped the trial Judge’s 

‘notice or there is a sufficient balance of improbability to displace his opinion as'to where the credi- 
bility He the appellate Court should not interfere with the finding of the Trial Judge on a ques- 
tion of fact.” í 


The position in law, in our opinion, is that when an appeal lies on facts it is the 
right and the duty of the Appeal Court to consider what its decision on the question 
of facts should be ; but in coming to its own decision it should bear in mind that it 
is looking at the printed record and has not the opportunity of seeing the witnesses 
and that it should not lightly reject the Trial Judges conclusion that the evidence 
of a particular witness should be believed or should not be believed particularly 
when such conclusion is based on the observation of the demeanour of the witness 
in Court. But, this does not mean that merely because an Appeal Court has not 
heard or seen the witness it will in no case reverse the findings of a Trial Judge even 
on the question of credibility, if such question depends on a fair consideration of 
matters on record. When it appears to the Appeal Court that important consi- 
derations bearing on the question of credibility have not been taken into account 
or properly weighed by the Trial Judge and such considerations including the 
question of probability of the story given by the witnesses clearly indicate that the 
view taken by the Trial Judge is wrong, the Appeal Court should have no hesitation 
in reversing the findings of the Trial Judge on such questions. Where the question 
is not of credibility based entirely on the demeanour of witnesses observed in Court 
but a question of inference of one ‘fact from proved,primary facts the Court of 
Appeal is in as good a position as the Trial Judge and is free to reverse the findings 
if it thinks that the inference madé by the Trial Judge is not justified. 


Turning now to the instant case we find that the Trial Judge having seen and 
heard Jadunath and the plaintiff, believed their evidence on the point of information 
St eer ERSA 
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being given to the plaintiff by Jadunath about the sale on January 2, 1944, at 
about 11 A.M. It does not, however, appear that the learned Trial Judge arrived 
at his conclusion on the basis of the demeanour of these witnesses having created a 
favourable impression on his mind as to their credibility. ‘ 


In scrutinising the evidence of the plaintiff and of Jadunath it must be borne 
in mind that the case of the plaintiff is that on January 2, 1944, certain information 
having been received by him, he performed the formalities. There is no case that 
the formalities were performed on any other date. Therefore, if the story of the 
communication of information on January 2, 1944, is not established then the whole 
case of the plaintiff must fail. 


Jadunath’s evidence on this point was :— 


“On and january, 1944, I told Radha Babuat his house in Manjhaul that Maghrawalli Jugesh™ 
wari Kumari had sold away her Milkiat to Gajadhar Rai of Motihani, this was about 11 A.M. 
Radha was startled to hear this and standing up said :— 


“Jo jo jaidad Babu Gajadhar Singh hath (then says) Maghrawalli Mussammat Jageshwari 
Kumari ne jo jo jaidad Babu Gajadhar Singh ke hath becha hai uske kharidne ka haq mera. Ham 
Kharida, Ham Kharida, Ham Kharida. Talab Mowasibat karte hain. Babu Jagdamba Prasad 
aur Babu Narayan Prasad gabah rahie..............+- I came to know from a man of Chitral, 
1 kos from Matihani that Gajadhar had a marriageable grandson.” 


x Pa should be made in this connection also of the evidence of Jagdambi 
rasad :— 


_ “On and January, 1944, I had been to plaintiff’s house at 10-30 A.M. Babu Narayan Prasad 
Singh, a pleader of Samastipur was at plaintiff’s house at the time........ Jadhunath Singh told 
Radha Prasad that Musammat Jageswari Kumari of Maghra:had sold away her property in 
Manjhaul to Gajadhar Singh of Matihani. As soon as Jadunath Singh said this Radha Prasad Singh 
was startled stood up and said ; g 


_ Ihave a right to purchase this property. I have purchased ; I have purchased ; I have pur- 
chased. You Jagdamba Prasad Singh, you Narayan Prasad Singh and you Jadunath Singh, 
bear witness to this fact. He uttered these words thrice.” 

In deciding the question whether the information from Jadunath was the first 
information received by the plaintiff the Trial Judge had necessarily to consider 
whether the story that Jadunath came to know of the sale and brought this infor- 
mation on to the plaintiff on January 2, 1944, at about 11 A.M. was true or not. In 
arriving at a decision on the point it was necessary for him to consider the probabilities 
of the story, of Jadunath having gone to Gajadhar’s house in search of a bride-groom 
and that there Gajadhar Singh informed him of the sale and then of the probability 
of the story that he would be, taking upon himself the task of going to the plaintiff’s 
house immediately on return to his village to convey this information, the probability 
of the story as to how the plaintiff reacted to the account and also the question of 
discrepancy. It does not appear that the learned Trial Judge took any of these 
matters into.consideration. All that he says about Jadunath’s credibility is that his 
evidence had been criticised on the ground that he was one of plaintiff’s witnesses 
in the previous suit brought by him against Satya Narain Singh’s ancestors and that 
in his opinion was not a valid ground for discarding the evidence of Jadunath Singh. 
We agree with the learned Judge that the mere fact that -Jadunath was one of the 
plaintiff’s witnesses in the previous suit brought by him against Satya Narain Singh’s 
ancestors about 33 years ago would not by itself be a valid reason for discarding 
his testimony. The fact that this was not a valid reason for discarding his testimony 
does not, however, absolve the Court of the duty of testing the witness’s testimony 
on the touch-stone of probability. The learned’ Judges of the High Court applied 
Ep, N and came to the conclusion that Jadunath was not a witness of 
truth. - 


It is clearly a case where the words used by Lord Thankerton that the Trial 
Judge had not taken proper advantage of his having seen and heard the witnesses, 
and the matter would become at large for the appellate Court should apply. Here 
was a witness who could not þe considered to be wholly independent. For, on his 
ewn showing he took the trouble of going to plaintiff’s house after what may be taken 
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to be an arduous journey in an unsuccessful search for a bride-groom, to inform the 
plaintiff of a matter in which he himself had no interest—a witness who had figured, 
though many years ago, in a pre-emption suit brought by the same person. These 
facts made close scrutiny of the witness’s account necessary before the Judge could 
say just by looking at him that he wasa witness of truth. That scrutiny is conspicuous 
by its absence. Taking his evidence as a whole we find that his story that after coming 
to know of the sale in question he went to the house of Gajadhar, the first defendant, 
at village Matihani to make enquiries about a marriage proposal in respect of his 
daughter with his grandson and that it was in that connection that Gajadhar spoke 
to him about his purchase. But it is curious that in his examination in chief this 
witness came straight to his account of coming to the plaintiff’s house on January 
2, 1944, and informing him about the sale by Jogeshwari of her Milkiat to Gajadhar 
without saying a word as to his visit to Gajadhar’s house, to the purpose of his visit 
and the manner in which Gajadhar gave him the information or even the detailed 
nature of the information. It was in cross-examination that he disclosed that he 
went to Gajadhar’s house for “ barthuari”. It is in vain that we look into his 
evidence, whether in examination in chief or in cross-examination, for the exact 
information given by Gajadhar. i 


It has to be remembered in this connection that it is no longer disputed that 
Gajadhar himself had no interest in these properties and was a mere benamidar. 
Even if Gajadhar’s own account that he was completely in the dark about these 
transactions be left out of account it was necessary for the Court to consider how far 
it was probable that Gajadhar would put on Jadunath a false story of purchase by 
himself of properties. It was urged that this Gajadhar did with a view to raise the 
Tilak which he'could thus'obtain. Jadunath himself has not said anything about 
the negotiations about Tilak but one Mahabir Ray has said that when he was going 
to the fields Gajadhar called him and there he heard Gajadhar demanding a higher 
Tilak stating that he had recently purchased properties at Majhaul from Mussam- 
mat. Jadunath himself does not mention having seen this Mahabir at Gajadhar’s 
house. Jadunath claims to have gone to his house with a servant. Mahabir has 
not mentioned the presence of this servant. The question whether a man like 
Mahabir who was a' total stranger to the plaintiff would be called by Gajadhar to 
hear such talks also requires the serious consideration of the Court. The Trial 
Judge does not appear to have given the slightest consideration to this aspect of 
the matter. The’ learned Judges of the High Court thought that there was no 
reason that Gajadhar would go out of his way to convey the information to Jadu- 
nath that he had purchased the Milkiat of Jogeshwari, the defendant No. 2. It is 
difficult not to agree to this estimate of probability. 


v 


Even more important was the question of probability as regards the story of 
the plaintiff’s reaction: when the information is said to have been given to him. Both 
Jadunath and Jagdambi say that the plaintiff was startled on getting information 
of the sale and at once uttered the words which have been set out already of the 
Table-E-Mowashibat. What would a man of ordinary prudence—not to speak of 
the man of property and with experience of previous litigation like the plaintiff— 
would do under such circumstances? There cannot be any two opinions on this 
question. He may consider it unwise to ask his informant any further question 
before making the first Talab, i.e, Talab-E-Mowasibat. Once that was com- 
pleted he would ply his informant with questions as to where he got this information, 
what the information exactly was, what properties had been sold, what the consi- 
deration was, and other connected questions. In this case, according to the evi- 
dence of Jadunath no such questions were asked by the plaintiff. In his examination- 
in-chief Jadunath says :— 


a 
“ He*(plaintiff) asked-his syce to bring his tandom. He told Jagdamba Babu that he would 
go to make talab-e-isthashad and asked him to adcompany him. While they were boarding the 
tandom Jai Prakash Narayan came that way. Radha Babu asked him also to accompany him. The 
same night Radha Babu met me at my house at 8 P.M, He asked me where I had obtained the infor- 


mation about the sale,” 
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From this evidence it is clear that though Jadunath was at the place until the 
tandom had been brought and the plaintiff and Jagdamba got into the tandom 
and Jai Prakash Narayan also arrived, no question was put by the plaintiff to Jadu- 
nath in this behalf. It has to be noted that the plaintiff went to Jadunath’s house 
the same night at 8 p.m. and the only question which was asked was : Where he 
had obtained the information about the sale and nothing was asked about what 
properties had been sold or for how much had they been sold. In cross-examination 
Jadunath made the further statement in these words :— á 


"© When I broke the news Radha Prasad did not ask me where I had received the information, 
or who had purchased the properties ; what properties had been purchased or what the considera- 
tion was.” 


‘Such conduct on the part of Jadunath is incredible and any Judge of facts with 
experience of normal human conduct could have no hesitation in coming to the 
conclusion that things could not have happened in the way Jadunath has described. 
Mr. Jha, the learned ‘counsel for the appellant, urged that it would be unfair to 
base any conclusion on the supposed improbability or unnaturalness of such silence 
on the part of the plaintiff without having given him an opportunity to explain why 
he acted in ‘this peculiar manner. It has to be noticed, however, that Jadunath 
had been examined and cross-examined on January 9, 1947, and when the plaintiff 
was put in the witness-box on the following day, t.e., January 10, 1947, the lawyer 
who examined him had before him the fact that Jadunath’s evidence had brought 
out this strange silence on the part of the plaintiff after he had been informed of the 
sale. -It was his duty to obtain from Radha Prasad an explanation of such conduct. 
But he put no questions to Radha Prasad about this. The obvious reason is that 
Radha Prasad had no explanation to offer and the lawyer knowing this kept quiet. 
It appears to us that the learned Judges of the High Court of Patna were right in 
attaching great importance to this conduct of the plaintiff and were justified when 
‘they thought that this was an improbable story and rejected, in disagreement 
with the Trial Court, Jadunath’s evidence altogether. 


Mention has to be made of another circumstance which was noticed in the 
High Court judgment. That is as regards the exact information which is’ said 
to have been given by Jadunath. Jadunath’s own account in the examination-in- 
chief is that he“ 


` pog i et 
. “ told Radha Babu at his house in Majhaul that Maghrawalli Jugeshwari Kumari had sol 
away her Milkiat to Gajadhar Rai of Motihani ”. 


In his cross-examination he first said :— ` 


“ The information I gave wasin these terms ; ‘Maghrawalli Musammat apni jaidad Babu Gaja- 
dhar Singh Motihani wale ke chan bech dia.’ And then correcting himeslf said ‘Babu Gajadhar 
Singh ne kaha ki Maghrawali Mussammat ki jaidad kharid kia.’ ” C 


'It is not possible for anybody to remember exactly the words used by himself 
'many‘years ago and it is reasonable to say that.there was no substantial difference 
between the account given by him of this matter in his examination-in-chief and in 
cross-examination. It is interesting to remember, however, that in paragraph 4 
of the plaint, it was stated that the information that Jadunath gave was : : 


; “That the defendants, 2nd and grd parties, had sold the properties entered in Schedule B of this 
Plaint, along with other properties to the defendant, 1st party, under a registered deed of sale.” 
According to Jadunath’s evidence he does not appear to have mentioned the 
defendant grd parties as the sellers nor gave any details to show that the properties 
entered in Schedule B were covered by the sale nor that there was a registered deed 
‘of sale. - ; a * : we 8 € 
Turning .to the evidence of the plaintiff and Jagdamba as regards the infor- 
*mation said to have been given by Jadunath we find that Jagdamba says : 


`e Jadunath Singh told Radha Prasad that Musammat Jogeshwari Kumari of Maghra had 
old away her property in Mahjaul to Gajadhar Singh of Motihani”. 
. i 
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According:to the plaintiff himself the information which Jadunath gave. was that 
Gajadhar Singh had purchased the Majhaul properties from the Maghrawali 
Musammat. An examination of Schedule-B shows that while the first 3 items 
were properties in mauza Majhaul, the 4th item is a property in Buzurgabad while 
the 5th item is a property in mauza Dundit. There appears to be no reason to 
think that these properties 4 and 5 could be even loosely considered to be proper- 
ties in Majhaul or Majhaul properties. Commenting on Jagdamba’s evidence on 
this point Mr. Justice Sinha, who delivered the leading judgment, stated :— 

“ Plaintiff’s witness No. 2 has stated that Jadunath told the plaintiff that the second defendant 
had sold her property in Majhaul to the first defendant. If that is so, it is a little difficult to under- 
stand how they went to Buzurgabad or to the other items of property to perform the ceremonies, if 
they ever did so.” ; 3 

+ It is strange that there should be such discrepancy between the evidence of 
Jadunath himself and the plaintiff and Jagdamba as to what actually was said. 
But if Jagdambi’s account such as .is supported by the plaintiff himself, is true then 
there is no acceptable explanation as to why the plaintiff could think of going to 
Buzurgabad at all as he and his witnesses say, he did. 2 


It was thé duty of the trial Judge to take into account these several considerations 
in testing the credibility of the account given by Jadunath, the plaintiff and 
Jagdambi that Jadunath informed the plaintiff on January 2, 1944, about the sale. 
He did not do so. The learned Judges of the High Court as a Court of Appeal were 
in duty bound to consider these questions before accepting the decisions of the learned 
trial Judge. The criticism that the-approach of the learned Judges of the High 
Court was wrong is therefore wholly without foundation. The learned Judges of the 
High Court rightly took these matters into consideration and the decision they arrived 
at on these considerations that the trial Judge’s assessment of the evidence was 
wrong and that Jadunath was not a witness of truth and that the account given by 
the plaintiff that the information was conveyed to him by Jadunath on January 2, 
"1944, should not be accepted is clearly right. 


‘Once this decision is reached it is unnecessary to consider’ the further question 
whether any ceremonies were performed at all on and, grd or 4th January, 1944, 
as stated by the plaintiff and his witnesses. Even if they were, they would be of no 
assistance to the plaintiff as the plaintiff has failed to show that it was on January 
2, 1944, that he received the information about the same. 


It is unnecessary for us therefore to decide the further question that appears 
* to have been raised, viz., that even if the evidence as regards the performance of 
the two Talabs, ż¿.e., Talab-E-Mowashiba tand Talab-E-Ishtshad is accepted at its 
-face value the requirements of the law have not been fulfilled: The High Court 
held that the plaintiff had failed to prove that the words used by him at the time 
of the making of the second demand of Talab-E-Ishtshad were sufficient to draw 
the attention of the witnesses to the specific properties in respect of which he was 
demanding his right of pre-emption. We express no opinion whether this view of 
the learned Judges of the High Court is correct or not. We also express no opinion on 
the two other questions, viz., whether the trial Court acted in accordance with law 
“in granting leave to the plaintiff to amend his plaint so as to include the alternative 
prayer for pre-emption in respect of 8 annas odd share of Tausa No. 1130 instead 
of 4 annas odd share as originally claimed and also whether the suit was bound to 
fail because there was no prayer for pre-emption for the Dakhili villages of Tausa 
No. 1130. ed 


In our opinion the plaintiff having failed to prove that the information of the 
sale was conveyed to him by Jadunath on January 2, 1944, the suit was rightly dis- 
missed by the High Court. This appeal is, therefore, also dismissed with costs. 


_ „ Appeal dismissed. 
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SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
, Present :—S. K. Das, A. K. Sarkar AnD K. Sussa Rao; JJ. 
Rm. NI. Ramaswami Chettiar and others © e. Appellants* 


- -o D : 
‘The Official Receiver, Ramanathapuram at Madurai «» Respondent. 


Limitation Act (IX of 1908), Article 182 (5)—Application for execution of decree by Official Receiver under 
Provincial Insolvency Act (V of 1920)—Preyious application by transferee of decree in fraud of creditors—If 
one made in accordance with law and gives fresh starting point. 


Assuming that when an order is made under section 54 of the Provincial Insolvency Act annulling , 

a transfer, the transfer stands annulled as from the date it was made, stil] the transfer stands till it is 
annulled and therefore, till then the transferee has all the rights in the property transferred. So 
dong as the transferee has such rights he was competent to exercise them and such exercise would be 
legal and fully in accordance with law. The fact, if it be so, that the transfer on annulment, becomes 
void as from the date of the transfer cannot turn the exercise of right under the transfer, made prior 
to the annulment and which was legal when made, illegal: Applications for execution by such trans- 
feree of a decree were therefore fully in accordance with law when they had been made and that 
is all that Article 182 of the Limitation Act requires. 


Sub-sections (2) and (7) of section 28 of the Provincial Insolvency Act cannot have ‘the effect 
of vesting the decree in the Receiver till the tansfer had been annulled. 


It cannot be said that an order of adjudication founded on an act of insolvency constituted by a 
éransfer of property amounting to a fraudulent preference, itself and without more annuls that transfer. 


Appeal by Special Leave from the Judgment and Order,.dated the 6th Decem- 
ber, 1950, of the Madras High Court in C.M.A. No. 332-0f 1945 arising out of the 
Judgment and Order, dated the 17th January, 1945, of the Subordinate Judge, 
Devakottai, in E.P. No. go of 1944 in O.S. No. 14 of 1926. 


M. S. K. Iyengar, Advocate, for Appellants. 


A. V. Viswanatha Sastri, Senior Advocate (T. R. V. Sasirì, Advocate, with 
him), for Respondent No. 1. 


The Judgment of the Court was delivered by 


Sarkar, F (on behalf of himself and S: K. Das, F.)—This appeal arises out of 
An application for execution of a decree for money and the only question is whether 
the application was made within the time prescribed by the Limitation Act. 


The decree was passed in favour of one Venkatachalam Chettiar on May 9, 
1935, against the appellants and, certain other persons, On F ebruary 3, 1936, 
Venkatachalam Chettiar transferred the decree to his mother, Meenakshi Achi, 
by an assignment in writing never having tried to execute it himself. Soon there- 
after, namely, on March 26, 1936, a creditor of Venkatachalam Chettiar presente 
ed a petition under the Provincial Insolvency Act (hereinafter referred to as the 
Act) for adjudicating him an insolvent on the ground that the transfer of the decree 
‘to Meenakshi Achi was a fraudulent preference and as.such an act of insolvency. 
This petition remained pending for a considerable time and ultimately on January 7, 
1939, an order was made on it adjudicating Venkatachalam Chettiar an insolvent. 
By that order respondent No. 1, the Official Receiver of Ramanathapuram, was 
‘appointed the receiver in insolvency and the insolvent’s estate vested in him. This 
«order was based on the finding that the transfer of the decree by Venkatachalam 
‘Chettiar to Meenakshi Achi was a fraudulent preference and an act of insolvency. 
On January 26, 1942, the Receiver made an application in the insolvency proceedings 
for an order annulling the transfer of the decree by the insolvent to Meenakshi Achi, 
-and on this application an order was made on April 9, 1943, under section 54. of 
the Act annulling that transfer. : 


In the meantime, Meenakshi Achi had made two applications for execution 
of the decree as the assignee of it and a reference to them is necessary. The first 
fe T À eaea ee 
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of these applications was made on December 14, 1936, for an order recognising her 
as the assignee of the decree and for its execution against some of the judgment- 
debtors. This application was .disposed of by an order made on September 27, 
1937, recognising her right to execute the decree as the assignee and directing a cer- 
tain compromise made presumably with the judgment-debtors concerned, to be 
recorded, The terms of this compromise are not relevant for the purpose of the 
appeal. Thereafter, on August 2, 1940, Meenakshi Achi as the assignee of the decree 
made another application for its execution, and this application was disposed of by 
an order made on September 30, 1940, dismissing it for default of.prosecution. It 
will be remembered that it was after these applications and the orders thereon 
had been made that the order annulling the assignment of the decree to Meenakshi 
, Achi was passed. 


After the order annulling the transfer of the decree to Meenakshi Achi had. 
been made, the Receiver considering himself then entitled to the decree, made an 
application for its execution on.September 27, 1943. It is this application which 
has given rise to the present appeal. 


The executing Court dismissed the application as having been made beyond. 
the time prescribed by the Limitation Act. On appeal, the High Court at Madras 
set aside the order of the executing Court and held that the application was within. 
time. Some of the judgment-debtors have now come up in appeal to this Court. 
The appeal is contested by the Receiver, the respondent No. 1. The other respon- 
dents among whom are the remaining judgment-debtors or their successors in. 
interest, have not appeared. 


Applications for execution like the present one are governed by Article 182 of 
the. Limitation Act. That article provides a period of three years within which 
the application must be made. The article prescribes different points of time for 
different cases from which the period is to commence running. The first point of 
time so prescribed is the date of the decree. The fifth point of time prescribed is 
expressed in-these words : i ` 


“ (Where the application next hereinafter mentioned has been made) the date of the final order- 
passed on an application made in accordance with law to the proper Court for execution........’" 


The question for determination is whether the fifth point of time applies to the 
Receiver’s application for execution. If it does not, the application must be held to- 
have been made out of time, while if it does, the application would not be barred! 
by- limitation. 

The Receiver contends that the two applications by ‘Meenakshi Achi were 
“ applications made in accordance with law to the proper Court for execution” with- ` 
in the meaning of the article and his application was within time as it had been made- 
within three years of the date on which the final order on Meenakshi Achi’s last: 
application was. made. i 


It is said on behalf of the appellants that in view of the orders in the insolvency. 
proceedings it must be held that she was not entitled to the decree on any of the dates- 
on-which she applied for its execution and that her applications were therefore in-- 
competent and not in accordance with law. 


The appellants put their contention in several ways. It is first said that the- 
order annulling the assignment of the decree to Meenakshi Achi related back to - the: 
date of the assignment with the result it has to be deemed as if she had never been: 
entitled to the decree and that, therefore, the applications for execution by her were 
not competent and hence were not in accordance with law.” i 


We think this contention is wholly unfounded. We will assume for the purpose: 
of the present case that when an order is made under section 54 of the Act.annulling 
a transfer, the transfer stands annulled as from the date it was made. But even so, 
the transfer stands till it is annulled and therefore, till then, the transferee has all the 
rights in the property transferred. So long as the transferee had such rights he was. 
competent to exercise them and such exercise would be legal and fully in accordance: 

- e 
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with law. The fact, if it be so, that the transfer on annulment, becomes void as from. 
the date of the transfer cannot turn the exercise of a right under the transfer, made- 
prior to the annulment and which was legal when made, illegal. Meenakshi Achi had. 
hence full legal competence to execute the decree, till the transfer of it to her was- 
annulled. Her two applications for execution of the decree were therefore fully in. 
accordance with law when they had been made and that is all that Article 182- 
requires. = i 2 : 
Next, it is said that the provisions of sub-sections (2) and (7) of section 28 of the: 
Act make Meenakshi Achi’s two applications for execution incompetent in law. These- 
provisions have now to be considered. Sub-section (2) says that upon the making: 
of an order of adjudication the whole of the property of the insolvent shall vest in the- 
receiver and sub-section (7) says that an order of adjudication shall relate back to and 
take effect from the date of the presentation of the petition on which it is made. -It is. 
said that under these provisions, the assets of the insolvent in this case, including 
the decree under execution, became vested in the Receiver on March 26, 1936, when. 
the petition for adjudicating him an insolvent had been presented, and consequently,. 
the two applications for execution by Meenakshi Achi which had been made after 
that date were incompetent and not in accordance with law. aed 


It seems‘to us that this contention also is fallacious. These sub-sections cannot: 
have the effect of vesting the decree in the Receiver till its transfer to Meenakshi Achi 
had been annulled.. Till then it was not a part of the insolvent’s estate. ` The annul-- 
ment, as we have earlier pointed out, was made under section 54 of the Act. That. 
section provides that certain transfers of property by the insolvent would be deemed. 
fraudulent and void as against the receiver in insolvency and shall be. annulled by 
Court. It is obvious that a transfer liable to be annulled under this section remains , 
a perfectly valid transfer till it is annulled. If it had become void automatically on. 
an order for adjudication being made, there would be no need to provide for its 
annulment by Court. It would follow that Meenakshi Achi was legally possessed of” 
the decree and competent to apply for its execution till the transfer of the decree to. 
her was annulled under section 54. 


It is then said that though it may generally be that a transfer liable to be 
annulled under section 54 remains valid till it is annulled, that is not so where the 
transfer is the act of insolvency upon which the order of adjudication is founded, for, 
in such a case the, order itself annuls the transfer. So, it is said that as the order of” 
adjudication in this case was founded upon the transfer of the decree to Meenakshi. 
Achi, that transfer became annulled on the order being made on January 7, 1939, 
and the second application for execution by Meenakshi Achi was incompetent. | It. 
is true that if this is the correct view, then the receiver’s application for execution 
must be held to have been made beyond the time allowed, for, it had been made- 
more than three years after the final order on the first application for execution by 
Meenakshi which is the only order on which the Receiver can on this basis rely for- 
resorting to the fifth point of time fixed by Article 182. `’ . 


. Now this argument is based solely on the decision of the Judicial Committee in. 

Mahomad Siddique Yousuf v. Official Assignee of Calcutta’, which it is said held that. 
where a transfer is the act of insolvency on which the order of adjudication is. 
founded, that order itself has the effect of annulling the transfer, P 


We think this case has been misunderstood. We find nothing in it to lead to the 

view that an order of adjudication founded on an act of insolvency constituted by a 
transfer of property amounting to a fraudulent preference, itself and without more 
annuls that transfer. That was a case decided under’ the Presidency-towns Insol-: 
vency Act. In that case one of-the acts of insolvency on which the order of adjudi- - 

` cation had been founded was a transfer by the insolvent of a certain decree in his 
favour to the appellant, which was held to have been a fraudulent preference. The- 
transferee was not a party to the order of adjudication. The Official Assignee, that is, 
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the Receiver in insolvency, applied to have that transfer annulled. It was contended on 
behalf of the Official Assignee before the Judge in insolvency in the High Court that the 
order of adjudication holding the transfer to be a fraudulent preference was conclusive 
and binding on the transferee though he was not a party to the insolvency petition. 
It was said that that had been held in Ex parte Learoyd1, which turned on the English 
Bankruptcy Act, 1869, the térms of which were similar to the relevant provisions in 
the Presidency-towns Insolvency Act. The learned Judge felt some difficulty.in view 
of a decision of the Madras High Court to which it is unnecessary to refer, whether 
the principle of the English decision applied to a case under the Presidency-towns 
Insolvency Act. He, therefore, went into the facts and came to the conclusion that 
the transfer amounted to a fraudulent preference and thereupon made an order 
_ annulling it. On appeal the appellate Judges of the High Court 
‘expressed some doubt whether the intent to prefer was in fact proved; but they, were both 
.of opinion (following Ex parte Learoyd}), that the order of adjudication was conclusive and could 
not be disputed.” . 
“They held that this was so though the transferee was not a party to the order of 
adjudication. In that view of the matter the appellate Judges felt that there was a 
„decision binding on the transferee that the transfer was void as a fraudulent pre- 
ference and they thereupon annulled the transfer as a matter of course. The 
_judgment in the High Court are reported in 45 C.W.N. 441. The transferee who 
was not a party to the insolvency petition, then asked for an extension of time 
to prefer an appeal from the order of adjudication but this was refused. 


: Then the matter was taken up to the Judicial Committee in further appeal. 
“The Judicial Committee held that the appellate Judges of the High Court were right 
in their view that the principle of Ex parte Learoyd1, applied to cases under the Presi- 
-dency-towns Insolvency Act, but they thought that in the circumstances of the case 
the order of the appellate Judges refusing to extend time for the transferee to appeal 
from the order of adjudication was not justified and set it aside and extended the 
time to appeal. In order however to make the order in the contemplated appeal 
-should it succeed, effective, they also set aside the order annulling the transfer though 
in their view it was “ plainly right ”. This would appear from their observations at 
page 99 of the report : ; 

“Jt is plain that an appeal against the adjudication order would be useless while the orders 
-stand in this independent proceeding declaring the transfer void because of the adjudication order 
-itself. On the other hand, the decision of the High Court avoiding the transfer is plainly right while 
the adjudication order stands and the appellant as a condition of the extension of time must pay, as 
“he has offered to do, the costs thrown away.” 


„And at page 100 they said : 


“The order is without prejudice to the right of the Official Assignee, if he is so advised, to 
-make a further application to have the transfer declared void.” 
It is therefore abundantly clear that all that the Judicial Committee held in 
Mohamed Siddique Yousuf’s case*, was that in a case under the Presidency-towns Insol- 
-vency Act, when the act of insolvency upon which an order of adjudication is founded 
is a transfer amounting toa fraudulent preference, the transferee cannot so long 
as the order of adjudication stands, question that finding, namely, that the transfer 
-was‘a fraudulent preference and that, therefore, in an application by the Official 
Assignee to have that transfer annulled on the ground that it was a fraudulent 
preference, the order of adjudication is conclusive proof that the transfer was by 
way of a fraudulent preference and it was not open to the transferee to lead evidence 
to prove that the transfer was not a fraudulent preference. In such a case therefore 
the order of annulment had to be made as a matter of course on proof of the order of 
adjudication. The Judicial Committee did not hold that in such a case the order of 
adjudication itself annulled the transfer and no separate order of annulment was 
required ¡for the purpose. In fact, it is obvious that they thought that a separate 
order annulling the transfer would be necessary even in such a case for otherwise 
i a 
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they would not have stated that “the decision of the High Court avoiding the trans- 
fer is plainly right” nor while setting aside the order annulling the transfer reserved 
the right of the Official Assignee, should the occasion arise, to make a further appli- 
cation to have the transfer declared void. The case therefore does not support the 
proposition for which it has been cited. On the contrary, it clearly proceeds on the 
basis that even where the order of adjudication is based on an act of insolvency cons- 
tituted by a transfer of property found to be a fraudulent preference, the transfer 
stands till it is set aside. In our view, this is the correct position and nothing to the 
contrary has been brought to our notice. 


An argument had been raised at the bar that under the Provincial Insolvency 
Act an order of adjudication has not that binding force which MahomedSiddique Yousuf’s 
case}, held it had under the Presidency-towns Insolvency Act. It was said that this . 
was so because the terms of the two Acts were dissimilar. We do not think it neces- 
sary to express any opinion on this question. We have discussed Mahomed Siddique 
Yousuf’s case1, only to show that it doesnot support the proposition for which 
it was cited. It is unnecessary for us to say whether it will govern a case under the 
Provincial Insolvency Act or what the effect of the dissimilarity pointed out in the 
terms of the two Acts is. That question is not’ before us. : 


There remains one other point to deal with. It is said that the Official Receiver was 
not entitled to take advantage of the applications for execution made by Meenakshi 
Achi as he had not been claiming under her but had actually claimed against her. 
This contention is equally unfounded. Article 182 does not say that no advantage 
of a previous application can be taken for the purposes of saving the bar of limitation, 
unless it had been made by a person under whom the applicant in a later applica- 
tion which is said to be barred by limitation, claimed. All that the article contem- 
plates is an application for execution of a decree made within three years of the final 
order on a previous application made in accordance with law for the execution of the 
same decree. That being so, we must reject this contention of the appellants also. 


In view of what we have already said, it becomes unnecessary to deal with 
the other points raised at the bar. 7 

In the result, we think that the appeal should be dismissed and we order accor- 
dingly. The appellant must pay the costs of this appeal. 


Subba Rao, 7.—This appeal raises a question of limitation. There is no dispute 
about the facts. On May g, 1935, one Venkatachalam Chettiar obtained a com- 
promise decree against the appellants and respondents 2, 3 and 4 and predecessors 
in interest of respondents 5 and 6 in A. S. No. 226 of 1930, on the file of the High 
Court of Madras. Under the decree the defendants were directed to pay the plaintiff” 
therein a sum of Rs. 1,10,101-4-0 together with interest at 3 per cent. per annum in 
certain instalments, the last of the instalments being payable on May 30, 1942. The 
decree also provided that in the event of a default in payment of any one of the 
instalments, the entire decree amount would become payable. On February 27,. 
1937 , one Visvanathan Chettiar obtained a decree against the said Venkatachalam. 
Chettiar in O.S. No. 22 of 1936, on the file of the Court of Subordinate Judge,, 
Devakottai, for a sum of Rs. 33,000. The suit ending in the above decree was filed. 
on January 29, 1936. On February 3, 1936, Venkatachalam Chettiar executed a. 
deed of assignment transferring the deeree obtained by him in O.S. No. 14 of 1926- 
to his mother, Meenakshi Achi, for consideration. On March 26, 1936, Viswanathan 
Chettiar filed I.P. No. 10 of 1936 in the Court of Subordinate Judge, Devakottai, for- 
adjudicating Venkatachalam Chettiar an insolvent on the ground that the transfer- 
of the decree in favour of Meenakshi Achi was an act of insolvency. On December 
14, 1936, the assignee, Meenakshi Achi, filed E.P. No. 37 of 1937 for recognition of the 
assignment in her favour and for execution of the decree. The judgment-debtors 
did not object either to the recognition of the assignment of the decree or the execution 
thereof. The said Visvanathan Chettiar intervened in the execution petition and’ 
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-applied in E. A. No. 817 of 1937 for stay of execution of the decree on.the ground 
:that he had filed an insolvency petition against the decree-holder and also on the 
-ground that the said assignment was nominal. The learned Subordinate Judge dis- 
-allowed. the objection of the creditor, recognized the assignment, and permitted the 
-assignee-decree-holder to proceed with the execution of the decree. On September 
27, 1937, a settlement was entered into between the assignee-decree-holder and the 


_judgment-debtors and the said execution petition was closed. On January 7, 1939, 


Venkatachalam Chettiar was adjudicated insolvent on the ground that the assign- 
ment of the said decree by him in favour of his mother, Meenkshi Achi, was an act of 
insolvency, whereupon his properties vested in the first respondent, the Official 
Receiver, Ramanathapuram; at Madurai. On August 2, 1940, the.assignee-decree- 
holder filed another execution petition, E.P. No. 243 of 1940, and it was struck off on 
September 30, 1940. On January 26, 1942, the Official Receiver filed I.A. No. 20 
-of 1942 in I.P. No. 10 of 1936 in the Court of the Subordinate Judge, Devakottai, 
-for setting aside the assignment, and by order, dated April 9, 1943, the assignment 
was set aside by the Court on the ground of fraudulent preference within the mean- 
-ing of section 54 of the Provincial Insolvency Act, 1920, hereinafter called the Act. 
‘On September 27, 1943, the Official Receiver filed ʻa fresh execution petition, E.P. 
No. go of 1944, for executing the decree, It was alleged by the appellants and the 
-respondents 2 to 6, inter alia, that the said execution petition was barred by limita- | 
tion on the ground that the two earlier execution petitions were not in accordance 
-with law within the meaning of Article 182, clause (5) of the Limitation Act. The 
‘Official.Receiver contended that they were in accordance with law and therefore 
the present execution petition was in time. He further pleaded that the present 
-execution petition was also saved from the bar of limitation by the payments made 
by the judgment-debtors to Meenakshi Achi, and that, in any event, the decree in 
-respect of the last three instalments was not barred by limitation. The learned 
‘Subordinate Judge rejected the contentions of the Official Receiver and held that the 
execution petition was barred by limitation. The Official Receiver preferred an 
-appeal against the said order of the Subordinate Judge to the High Court of Madras. 
-Govinda Menon and Basheer Ahmed Sayeed, JJ., of the said. High Court came to the 
‘conclusion that the earlier execution petitions were in accordance with law and, 
therefore, the present execution petition was within time. They also expressed the’ 
‘view that the payments made by the judgment-debtors to Meenakshi Achi were 
-valid payments and therefore they also saved the bar of limitation. In any view, they 
found that the last two instalments were not barred by limitation. On their findings, 
the learned Judges of the High Court set aside the order of the learned Subordinate 
_Judge and remanded the execution petition to the Court of the Subordinate Judge, 
Devakottai, for taking steps in furtherance of execution, - The present appeal to this 
Court was filed against the said order of remand. - 


Learned counsel for the appellants contended that the execution petitions, E.P. 
‘No. 37 of 1937 and E.P. No. 243 of 1940, were not in accordance with law for the 
following reasons: (1) The order, dated April 9, 1943, annulling the assignment of the 
‘decree by Venkatachalam Chettiar in favour ofhis mother, Meenakshi Achi, related 
back to the date of the transfer i.e., February 3, 1936, and, therefore, E.P. No. 37 of 
1937, which was filed on December 14, 1936 and E.P. No. 243 of 1940, which was 
filed on August 2, 1940, were ineffective to save the bar of limitation, as on the dates 
they were filed Meenakshi Achi had no title in the decree; (2) the order of adjudica- 
tion, dated January 7, 1939, was based on the finding that the said assignment of the 
‘decree was an act of fraudulent preference and that the order related back to the 
date of the filing of I.P. No. 10 of 1936 on March 26, 1936, and, therefore the two 
execution petitions filed thereafter were filed by a person without title, with the result 
that the said two petitions were not in accordance with law; (3) assuming that the 
‘said two execution petitions were in accordance with law, the Official Receiver 
neither claims under, nor represents, the assignee-decree-holder, and, therefore, he 
has no locus standi to file the present execution petition ; (4) payments made by the 
judgment-debtors to Meenakshi Achi, who had no title in the decree, could not save 
the bar of limitation ; and (5) as Meenakshi Achi in her execution petitions, by 
es 
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exercising her option, claimed the entire decree amount, the Official Receiver cannot 
now claim that the last two instalments are within time. 


At the outset it may be stated that it would be sufficient if we considered the 
objections of the appellants in regard to E.P. No. 243 of 1940, for, if that was not in 
accordance with law, the present execution petition would be barred by limitation. 
The validity of E.P. No. 37 of 1937 was also questioned on the same grounds of 
attack taken against the later execution petition. 


‘The relevant part of the Limitation Act is Article 182 and it reads: 


Description of application. Period of Limitation. Time from which period beings 
to run. 


For the execution ofa decree or order Three years; or, where a (5). (where the application ° 
of any Civil Court not provided certified copy of the decree next hereinafter mentioned 
for by Article 183 or by section 48 or order has been registered, has been made) the date of 
of the Code of Civil Prodecure, six years. the final order passed on an 

- 1908. application made in accor- 

dance with law to the 
proper Court for execution, 
or to take some step in aid 
or order. 


Under this Article the latest execution petition should have been filed within three 
years from the date of the final order passed on an application made in accordance 
with law to the proper Court of execution. Taking first the second contention of the 
learned counsel for the appellants, the question may be posed thus: Whether 
the execution petition, E.P. No. 243 of 1940, filed on August 2, 1940, by Meenakshi 
Achi after Venkatachalam Chettiar was adjudicated insolvent on January 7, 1939; 
was one in accordance with law. If the order of adjudication of Venkatachalam 
Chettiar on the ground that the assignment of the decree made by him in favour of 
Meenakshi Achi was an act of insolvency ex proprio vigore annul the transfer in her 
favour, the execution petition filed by her after the said order of adjudication would 
not be one filed in accordance with law. On the other hand, if the assignment of the 
decree continued to be good till it was annulled on an application filed by the Official 
Receiver, which was done in the present case on April 9, 1943, the execution petition, 
subject to another argument that I would consider at a later stage, would be one 
filed in accordance with law. What then is the legal effect of such an order of adjudi- 
cation? The question in the main falls to be decided on a true construction of the 
relevant provisions of the Act. Section 6 of the Act defines the act of insolvency ; it 
enumerates eight acts of insolvency, and one of them is a transfer made by a debtor 
which would be void as a fraudulent preference if he were adjudicated insolvent. 
Section 7 enables a creditor or a debtor to present an insolvency petition for adjudica- 
, ting the debtor an insolvent. Section g lays down the conditions on which a debtor 
may petition. Section 13 prescribes the particulars a creditor has to give in his peti- 
tion, and one of the particulars to be given is the act of insolvency committed by the 
debtor. When an insolvency petition is admitted, section 19 provides that notice 
should be given to creditors in such manner as may be prescribed, and, when the 
debtor is not the petitioner, notice of the order admitting the petition should be 
served on the debtor. On the date fixed for hearing, the Court should require proof 
of the matters mentioned under section 24 of the Act; it enables the Court to examine 
the debtor and the creditors and take the evidence adduced by them. After making 
the necessary enquiry, the Court may dismiss the petition or make an order of 
adjudication, On the making of the said order of adjudication, the whole property 
of the insolvent would vest in the Court or in the Receiver appointed under the Act, 
and the said property becomes divisible among the creditors. Under sub-section (7) of 
section 28 the order of adjudication shall relate back to, and take effect from, the 
date of the presentation of the petition. Under section go notice of an order of adjudi- 
cation stating the name, address and description of the insolvent, the date of adjudi- 
cation, the period within which the debtor should apply for his discharge and the 
Court by which the adjudication is made, should be published in the Official Gazette 
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and in such manner asmay be prescribed. It willbe seen from the aforesaid provisions 
that till an order of adjudication is made, the person to whom the insolvent transferred 
his property does not come into the picture at all. The purchaser is neither a party 
to the proceedings nor any notice is given to him. It would, therefore, be contrary 
to all principles of natural justice to hold that the finding arrived at in regard to an 
assignment of a property by the insolvent in favour of a third party behind his back, 
is binding on him. If the Legislature intended that the order should have that effect, 
it would have provided for personal or, any rate, public notice to the purchasers, or 
would have given in express terms such a binding effect, and the fact that it did not do 
so is a clear indication of the legislative intention that an incidental finding was not 
intended to have such a far-reaching effect. 


On the other hand, the Act makes ample provision for setting aside such transfers. 
Sections 53 and 54 of the Act enable the Official Receiver to have voluntary transfers 
made within two years of the insolvency petition and that made in fraudulent pre- 
ference of one creditor over another within three months from the date of the peti- 
tion annulled by the Court. If the Legislature intended to exclude a transfer 
constituting an act of insolvency from the operation of these provisions, it would have 
introduced a proviso to that effect. Therefore, unless such a transfer is duly annul- 
led in the manner prescribed, the transfer would be valid. 


That this is the intention of the Legislature is also made clear by the other provi- 
sions of the Act. vis-a-vis transfers. The Act provides for three stages : 1) Trans- 
fers made before the presentation of the insolvency petition; (2) transfers made after 
the presentation of the petition and before the order of adjudication; and (3) trans- 
fers made after adjudication. A transfer made after adjudication is not binding on 
the Receiver. A transfer by an insolvent after the filing of the petition is also not 
binding on the Receiver subject to a protection clause. A purchase in good faith 
under a sale in execution (section 51 (3)) and a transfer inter vivos in good faith for 
valuable consideration (section 55) fall within the protected class of transactions. 
A transfer before the filing of the petition is binding on the Receiver unless it is annul- 
led under sections 53, 54 or 54-A of the Act. The scheme of the Act in regard to 
transfers clearly demonstrates that transfers before the filing of the petition are good 
unless they are annulled in the manner prescribed in the Act and even the doctrine 
of relating back of the order of adjudication does not reach them as they fall on the 
other side of the line. If it was the intention of the legislature that the said order by 
its own force should declare the transaction void, it would have fixed the date of the 
transfer as the datum line instead of the date of the filing of the petition. It appears to 
me that this was designedly done to give an opportunity to the party affected to defend 
his title when the Official Receiver filed an application to annul the transfer. Sections 
53, 54 and 28 must be reconciled and they can be reconciled without doing violence to. 
the language of the said sections if the order of adjudication is conclusive only in re- + 
gard to the status of the insolvent it declares and the transfer, though it formed the 
basis of the adjudication, so far as the transferee is concerned, continues to be good 
till set aside. 


Strong reliance is placed upon the judgment of the Judicial Committee in Moho- 
med Siddique Yousuf v. Official Assignee of Calcutta}, in support of contention that the 
finding that the transfer of the decree in favour of Meenakshi Achi was an act of in- 
solvency was binding on the transferee, though she was not a party to the adjudication 
proceedings. That decision turned upon the relevant provisions of the Presidency 
towns Insolvency Act, 1909, and the corresponding provisions of the Bankruptcy 
Act of 1869. That decision cannot apply to a situation created under the Provincial 
Insolvency Act, unless the provisions of the said Act are pari materia with those of the 
Presidency-towns Insolvency Act and the Bankruptcy Act. A comparative study of 
the three sets of provisions by placing them in juxtaposition will facilitate a better 
understanding of the problem. : 

a a a 
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The Provincial Insolvency 
Act, 1920. 


Section 10.—A copy of an order of Section 116 (1).—A copy of the Section 30.—Notice of an order- 


the Court adjudging the debtor 
to be bankrupt shall be 
published in the London Gazette, 
and be advertised locally in such 
manner (if any) as may be 
prescribed, and the date of such 
order shall be the date of the 
adjudication for the purposes of 
this Act, and the production of a 
copy of the Gazette containing 
such order as aforesaid shall be 
conclusive evidence in all legal 
proceedings of the debtor having 
been duly adjudged a bankrupt, 
and of the date of the adjudi- 
cation. 


Section 11.—The bankruptcy of a 
debtor shall be deemed to have 
relation back to and to commence 
at the time of the act of bankruptcy 
being completed on which the 
order is made adjudging him to 
be bankrupt ; or if the bankrupt 
is proved to have committed more 

‘acts of bankruptcy than one, to 
have relation back and to com- 
mence at the time of the first of 
the acts of bankruptcy that may be 
proved to have been committed by 
the bankrupt within twelve 
months next preceding the order 
of adjudication ; but the bank- 
ruptcy shall not relate to any prior 
act of bankruptcy, unless it be 
that at the time of committing 
such prior act the bankrupt was 
indebted to some creditor or cre- 
ditors in a sum or sums sufficient 
to support a petition in bank- 
ruptcy, and unless such debt or 
debts are Gill remaining due at 
the time of the adjudication. 


Official Gazette containing 
any notice inserted in pur- 
suance of this Act shall be 
evidence of the facts stated 
in the notice. 

(2) A copy of the Official 
Gazette containing any 
notice of an order of adjudi- 
cation shall be conclusive 
evidence of the order having 
been duly made, and of its 
date. 


Section 51.—The insolvency of 
a debtor, whether the same 
takes place on the debtor’s 
own petition or upon that, 
of a creditor or creditors, 
shall be deemed to have 
relation back to and to 
commence at— 

(a) the time of the commission 
of the act of insolvency 
on which an order of 
adjudication is made against 
him, or 

(b) if the insolvent is proved 
to have committed more 
acts of insolvency than one, 
the time of the first of the 
acts of insolvency proved to 
have been committed by 
the insolvent within three 
months next preceding the 
date of the presentation of 
the insolvency petition : 

Provided that no insolvency 
petition or order of adjudi- 
cation shall be rendered in- 
valid by reason of any act 
of insolvency committed 
anterior to the debt of the 
petitioning creditor. 


Section 56 (1).—Every trans- 
fer of property, every pay- 
ment made, every obliga- 
tion incurred, and every 
judicial proceeding taken or 
suffered by any person un- 
able to pay his debts as they 
become due from his own 
money in favour of any 
creditor, with a view of 
giving that creditor a prefer- 
ence over the other cre- 
ditors, shall, if such person 
is adjudicated insolvent on 
a petition presented within 
three months after the date 
thereof, be deemed fraudu- 
lent and void as against 
the Official Assignee. 


of adjudication stating the- 
name, address and descrip- 
tion of the insolvent, the 
date of the adjudication,. 
the period within which the- 
debtor shall apply for his 
discharge, and the Court by 
which the adjudication is 
made shall be published in. 
the Official Gazette and in 
such other manner as may-* 
be prescribed. 


Section 28 (7).—An order of” 


adjudication shall realate 
back to, and take effect 
from, the date of the pre-- 
sentation of the petition on. 
which it is made. 


Section 54 (1).—Every transfer- 


of property, every payment. 
made, every obligation in-- 
curred, and every judicial” 
proceeding taken or suffered ` 
by any person unable to 
pay his debts as they be- 
come due from his own 
money in favour of any cre- 
ditor with a view of giving- 
that creditor a preference 
over the other creditors, 
shall, if such person is 
adjudged insolvent on a 
petition presented within 
three months after the date 
thereof, be deemed fraudu- 
lent and void as against: 
the Receiver, and shall be- 
annulled by the Court. 
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Bankruptey Act, 1869. The Presidencey-towns Insol- The Provincial Insolvency 
. vency Act, 1909. Act, 1920. 


(2) This section shall not (2) This section shall not 
affect the rights of any affect the rights of any 
person making title in good person who in good faith 


faith and for valuable consi- and for valuable considera- 
deration through or under tion has acquired a title 
a creditor of the insolvent. through or under a credi- 


tor of the insolvent. 


"With some difference in the phraseology, with which we are not concerned, sections 
116 and 51 of the Presidency-towns Insolvency Act are in terms similar to the corres- 
ponding sections, sections 10 and 11 of the Bankruptcy Act. Section 10 of the Bank- 
iruptcy Act and section 116 of the Presidency-towns Insolvency Act make the copy 
-of the Official Gazette containing the order of adjudication conclusive evidence of the 
date of adjudication and the fact that the order of adjudication was duly made. But 
-section 30 of the Provincial Insolvency Act, only enjoins that the notice of the order 
-of adjudication with necessary particulars should be published in the Official Gazette 
-and in such manner as may be prescribed ; but a copy of the said Gazette containing 
the said notification is not made~conclusive evidence either of the facts mentioned 
therein or of the fact that adjudication has been duly made. Section 51 of the Presi- 
-dency-towns Insolvency Act is in terms similar to that of section 11 of the Bankruptcy 
-Act and under both the sections the insolvency of a debtor relates back to the time 
-of the commission of the act of insolvency on which the order of adjudication has been 
-made against him. But under section 28 (7) of the Provincial Insolvency Act, the 
-order of adjudication relates back to and takes effect from the date of the presentation 
-of the application on which it is made. Under section 56 the Presidency-towns 
Insolvency Act, transfer of a property in favour of a creditor with a view to give 
preference to him over other creditors shall be deemed fraudulent and void as against 
‘the Official Assignee, whereas under section 54 of the Provincial Insolvency Act, 
‘the said transfer has to be annulled by the Court. There are, therefore, essential 
‘differences in the structure of the scheme between the three Acts in the matter of 
. adjudication. 


With this background let us look at the Privy Council decision in Mahomed 
-Siddique Yousuf’s caset to ascertain the basis of that decsion. The facts in that:case 
-were : On January 20, 1939, the insolvent assigned to the appellant.a decree obtained 
by him for consideration. On April 19, 1939, the petitioning creditor, filed a peti- 
‘tion in the High Court for the adjudication of the insolvent as such. One of the acts 
of insolvency alleged was the said assignment of the decree in favour of the appellant. 
‘On June 13, 1939, an adjudication order was made against the insolvent. No one 
-appeared except the petitioning creditor, and the order recited that the insolvent 
had committed each of the acts of insolvency alleged in the petition. On November 

23, 1939, the Official Assignee gave notice of motion in the Insolvency Court for a 
-declaration that the indenture of assignment dated January 20, 1939, should be declar- 
ed void as against the Official Assignee and that the transfer should be set aside. The 


. Judge in Insolvency held on the merits that the said transfer was void under section 


56 of the Presidency-towns Insolvency Act. On appeal the High Court held that the 
order of adjudication was conclusive evidence against the appellant that the assign- 
ment was a fraudulent preference, and on that ground it declared the transfer void. 
On further appeal, the Privy Council agreed with the High Court. Relying on the 
-decision in Ex parte Learoyd?, a decision on analogous provisions of the Bankruptcy 
Act, the Privy Council made the following observations at page 98 : 


“ The provisions of the Presidency-towns Insolvency Act, 1909, are also in similar terms, and 
their Lordships feel no doubt that the principles of the English decision are as valid in India as in 
England. No doubt it is anomalous that a decision affecting the right of a third party should be 

-conclusively determined against him in his absence, and even without notice to him, but the words 
- of the section and the importance of maintaining the status of the debtor as determined by an order 
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.of adjudication, and the necessity of securing the stability of the administration of the debtor’s estate ” 
“once his status has been fixed, have been justly held to outweigh.the consideration of hardship to 
the private citizen.” ° 

‘But the Privy Council came to the conclusion, on the facts, that a case was made out 
for the High Court for excusing the delay in preferring the appeal against the order 
.of adjudication. On that view they set aside the order of the High Court and made 
the following observations for its guidance, at page gg : 

“Tt may be that it the appellant takes auvantage or the extension of time ana appeals, the High 
‘Court may adopt the procedure in Ex parte Tucker! and content themselves with striking out the 
:act of bankruptcy complained of, and leaving the Official Assignee to make a fresh application 
‘without themselves determining the facts.” : 

‘This decision decides three points, namely, (1) having regard to the express provisions 
-of the Presidency-towns Insolvency Act, and for maintaining the status of the debtor 
.and: the stability of the administration of his estate, the decision affecting the rights of 
a third party though made behind his back, would be binding on him ; (ii) an appeal 
.can be entertained against the order of adjudication at the instance of the transferee, 
and, if necessary, by excusing the delay in preferring the appeal; and (iii) 
in such an appeal, the High Court may strike out one of the acts of insolvency, 
i.e., the transfer in favour of the appellant, and leave it to the Official Assisgnee 

` to make a fresh application. Though the principles underlying the relevant provi- 
‘sions of the Act were expounded, the decision mainly rested on the express provisions 
„of the Presidency-towns Insolvency Act. Nor did the Privy Council hold that when 
there was an order of adjudication on the basis of an act of insolvency, there was 
no necessity on the part of the Official Assignee to take out an application for setting 
aside the transfer constituting the act of insolvency. Though it is not very clear, it 
‘appears to me that what the Privy Council stated was that in such an application 
the decision on the transfer forming part of the order of adjudication is conclusive 
evidence of the invalidity of the transfer. To put it differently, in such an applica- 
-tion the Official Assignee need not prove afresh that the transfer was a fraud on 
creditors or an act of fraudulent preference. That decision was mainly based upon 
Ex parte Learoyd?, which in its turn was founded upon the interpretation of sections 10 
and 11 of the Bankruptcy Act—sections corresponding to sections 116 and 51 of the 
Presidency-towns Insolvency Act. A scrutiny of that decision, therefore, will disclose 
the raison detre of the decision of the Privy Council. There, on August 30, 1877. 
‘an insolvent executed in favour of George Payne a bill of sale of his household furni- 
ture, etc., by way of security for consideration. The goods remained in the apparent 
possession of the mortgagor until January 1, 1878, when Payne removed them, 
On January 3, 1878, a bankruptcy petition was presented against the insolvent by a 
creditor, relying upon an alleged act of bankruptcy, namely, that the insolvent, being 
a trader, departed from his dwelling-house on December 31, 1877. On January 3, 
1878, an order of adjudication was made on the petition upon proof of the said act 
of bankruptcy, and that order was advertised in the usual way in the London Gazette. 
On January 8, 1878, the goods removed by Payne were sold on his behalf. The 
trustees in the Bankruptcy claimed the proceeds of the sale, and the Judge of the 
‘County Court ordered the payment. On appeal Bacon, C.J., allowed the appeal 
.on the ground that it had not been established that there was an act of insolvency 
‘before Payne took. possession of the goods. On further appeal, the Court of Appeal 
set aside the judgment of Bacon, C.J., on the ground that by virtue of sections 10 and 
11 of the Bankruptcy Act, 1869, 

“a bill of a sale holder is conclusively bound by the adjudication so long as it stands, and 
«cannot dispute that the act of bankruptcy on which the adjudication professedly proceeded was in 
‘fact committed,” R 
and that the trustee’s title related back to that act of bankruptcy. James, L.J. 
.after a brief survey of the historic background of the Bankruptcy Act, based his judg- 

ment mainly on the'construction of the provisions of sections 10 and 11 of the Bank- 
ruptcy Act. The learned Judge observed at page 8: 
SSO ee T 
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- “* A’man cannot be ‘ duly’ adjudged’a bankrupt, unless the great requisite of all exists, that he 
has committed an act of bankruptcy. ‘That is the capital offence of which he must have been guilty 
before he can be ‘duly’ adjudged a bankrupt. That he has been ‘duly’ adjudged a bankrupt, 
necessarily involves the previous commission of an act of bankruptcy. The mere fact that an adjudica- 
tion has been made could have been proved without the aid of section 10. That section may, how-- 
ever, only involve this, that some act of bankruptcy had been committed before the adjudication 
was made. But then comes section 11, which has no operation at all as between the bankrupt 
and the trustee. The bankrupt has no rights whatever ; all his rights have been transferred to the 
trustee. The mere fact that section 11 is dealing with the relation back of the trustee’s title, shews 
that it is dealing with the rights of third persons, and not merely with the rights of the bankrupt 
and persons indebted to him........... Then section 11 goes on to provide that, by way of enlarge- 
ment of the trustee’s title, he may go behind the act of bankruptcy on which the adjudication was 
founded, and may, under certain circumstances and subject to certain limitations, prove that other 
earlier acts of bankruptcy have been committed, and if this is done the trustee’s title is to relate back 
to the earliest act of bankruptcy which is proved to have been committed within twelve months before 

*the adjudication. This, however, is to be proved by evidence, whereas the act of bankruptcy on 
which the. adjudication is founded is proved by the production of the adjudication itself. It seems 
to me to. be impossible to evade the words of these sections.” ae 


Baggallay, L.J., also, after emphasizing on the words “ duly made ” in section 10 of 
the Bankruptcy Act, remarked on the scope of section 11 thus, at page 10 : 


“ But then comes section 11, which I think, if more was needed, makes the adjudication conclu- 
sive on third persons that the act of bankruptcy on which it was founded was really committed.” 


Thesiger, L.J., also said much to the same effect, at page II : 


“ We start, therefore, with this, that we are bound to hold conclusively that a ‘due’ adjudication. 
was made on the grd January. It must, therefore, have been founded upon a proper act of bankruptcy. 
Then section 11 goes still further, and it is important to compare it with the provisions contained in the 
prior Bankruptcy Acts. - Sections 234 and 235 enabled third person to dispute the act of bankruptcy 
upon giving notice of their intention so to do. That provision is swept away by the Act of 1869, and 
in language clear and distinct the Legislature has said by section 11 that ‘ the bankruptcy of a debtor 
shall be deemed to have relation back to and to commence at the time of the act of bankruptcy 
being completed on which the order is made adjudging him to be bankrupt’ ”. i 
From the aforesaid extracts from the judgments, it is manifest that the decision turned 
upon the express provisions of sections 10 and 11 of the Bankruptcy Act. Under sec- 
tion 10 of that Act, thẹ Gazette containing the order was conclusive evidence that the 
order of adjudication was duly made on the basis of an act of insolvency and seçtion 
11 fixed the datum line for the commencement of the trustee’s title from the act of 
bankruptcy. The former section made the order of adjudication conclusive against 
third parties and the latter section vested, the title of the property concerned in the 
Official Receiver from the date of the act of insolvency. This judgment, therefore, can- 
not be-applied to an Act which differs in all respects from the relevant provisions of 
sections 10 and 11 of the Bankruptcy Act on the basis of which that judgment was 
given. In the Provincial Insolvency Act, neither the order of adjudication is con- 
clusive evidence that it has been duly made, nor the trustee’s title dates back to the 
act-of insolvency on which the adjudication is founded. I am, therefore, of the 
view that neither the decision in Ex parte Learoyd? based on the provisions of the 
Bankruptcy Act, 1869, nor the Privy Council decision in Mahomed Siddique Yousuf v. 
Official Assignee of Calcutta, based upon the provisions of the Presidency-towns Insol- 
vency Act, -has any bearing in construing the relevant provisions of the Provincial 
Insolvency Act. A similar view was expressed by a Full Bench of the Madras High 
Court in The Official Receiver, Guntur v. Narra.Gopala Krishnayya? and by a Full Bench of 
the Nagpur High Court in P. G. Sahasrabudhe v. Kila Chand Deochand & Co., Bombay*. 
Both Courts held thatthe decision of the Privy Council did not apply to a case under’ 
the Provincial Insolvency Act and that a transferee, who was not a party to the adju- 
dication proceeding, could contend in subsequent proceedings for annulment that 
his transfer was good notwithstanding that the order of adjudication was based on. 
the alleged transfer as being an act of insolvency. I accept the correctness of the 
said two decisions. If so, it follows that the order of adjudication made in the 
present case did not by its own force divest the title of Meenakshi Achi and vest 
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it in the Official Receiver and that she continued to be the transferee of the decree at 
the-time when she filed the second execution petition, E.P. No. 243 of 1940. 


For the same reasons, when E.P. No. 37 of 1937 was filed, Meenakshi Achi had 
subsisting title to the decree under the transfer deed dated February 3, 1936, and, 
therefore, the said execution petition was also in accordance with law. 


The next argument of the learned counsel for the appellants is that the order of 
the Insolvency Court dated April 9, 1943, related back to the date of the transfer 7.¢., 
February 3, 1936, and that by the order of anulment, the transfer became void 
from its inception, with the result that on the dates when the Execution Petitions 
Nos. 37 of 1937 and 243 of 1940 were filed, Meenakshi Achi had no title to the 
decree, and, therefore, the said petitions were not filed in accordance with law. 
The answer to this contention depends upon the true legal effect of the order of- 
. annulment of the transfer on the ground of fraudulent preference. That part of 

section 54 of the Provincial Insolvency Act so far relevant to the present enquiry 


reads thus :. 


Section 54 (t).—‘‘ Every transfer of property........ in favour of any creditor, with a view of 
giving that creditor a preference over the other creditors, shall, if such person is adjudged insolvent 
on a petition presented within three months after the date thereof, be deemed fraudulent and void 
as against the receiver, and shall be annulled by the Court. 


_ (2) This section shall not affect the rights of any person who in good faith ‘and for valuable 
consideration has acquired a title through or under a creditor of the insolvent.” 3 


It is clear from the provisions of this section that a transfer of property by a debtor 
before insolvency in favour of a creditor giving him preferençe over other creditors is 
not absolutely void. As between the transferor and the transferee, the title in the 
property conveyed passes from one to the other, but it is liable to be annulled at the 
instance of the Receiver. This is because the Insolvency Act confers on the Official 
Receiver a title superior to that of the insolvent enabling the former to get it annulled 
in the interest of the creditors. Sub-section (2) of that section also indicates that the 
transfer is not void ab initlo, for under that sub-section the rights of any person, who in 
good faith and for valuable consideration acquired title through or under a creditor 
of the insolvent, are protected. If the transfer was ab initio void in the sense that it is 
a nullity, all the depending transactions should fall with it. Emphasis is laid upon 
the word “void” in section 54 (1) of the Act, but the said word in the context can only 
mean voidable, for it is made void only against the Receiver and requires to be an- 
nulled by the Court. It follows from the aforesaid premises that such a transfer is 
valid til] annulled in the manner prescribed by the provisions of the Provincial 


Insolvency Act. 


The legal effect of annulling a transfer under section 53 of the Act was considered 
by a Division Bench of the Madras High Court in The Official Receiver, Coimbatore v. 
Palaniswami Chettit. In that decision, Devadoss, J., observed as under at page 758: 


“ But till such a declaration is made by the Insolvency Court under section 53, the transaction 
is good and the mortgagee could proceed with the suit or with the execution of his decree against the 


insolvent’s property.”’ 


Wallace, J., elaborated thus, at page 764 : 

“ Section 53 implies an attack by the Official Receiver on behalf of the general body of creditors 
and the remedy which he is entitled to get on_proving his case is that the transfer is voidable against 
him and may be annulled by the Court.,......... It does not really affect the relationship of the 
transferor and transferee as mortgagor and mortgagee. For example, if the property is sold by 
the Official Receiver, and the creditors and costs are fully paid out of the proceeds and there is a 
surplus remaining, that surplus belongs prima facie to the transferee and not to the transferor, and is 
his unless the transferor has by appropriate proceedings established his right to it. .......... The 
relationship between the mortgagor and mortgagee remains unaffected by any proceedings under 
section 53, and the mortgagee is entitled therefore to enforce his mortgage against the mortgagor 
except so far as proceedings under section 53 may have held the property mortgaged as assets of 
the mortgagor at the disposal of the general body of creditors ”. 
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The observations of the learned Judges establish two propositions : (i) that the transac- 
tion inter se between the debtor and transferee is good ; and (ii) it is not binding on 
the Official Receiver so far as it is necessary to protect the interests of the creditors. 
The decision in Amir Ahmad v. Saiyid Hasan} is also one laying down the legal effect 
of section 53 of the Act. The learned Judges made the following observations in 
that case, at page 903 : f i 


The said observations will apply mutatis mutandis to a situation under section 54 of the 
Act. Indeed, a Division Bench of the Nagpur High Court in Rukhmanbai v. Govindram® 
in the context of section 54 of the Act, stated to the same effect thus at page 275: 
“The wording of the section (section 54) thus very clearly indicates that a transfer of the nature 
mentioned therein is voidable as against the Receiver and is not void ab initio and may be annulled by 
the Court... scacswiesaess sevcesevs eo It is thus clear from the section that till the transfer is 
actually annulled by the Court it remains a valid transaction.” 
The aforesaid discussion yields the following result : (1) a transfer by a debtor of 
his property before insolvency in favour of a creditor with a view to giving him pre- 
ference over other creditors conveys a valid title to the transferee ; (2) under cir- 
cumstances mentioned in section 54 of the Act, it is voidable against the Receiver; 
(3) when it is annulled by the Court on the ground of fraudulent preference, the 
property vests in the Official Receiver, who can administer it in the interest of the 
creditors ; and (4) even after the transfer is annulled, it continues to be good bet- 
ween the transferor and transferee, and in a contingency of any balance remaining 
of the sale proceeds after the creditors are fully paid, the transferee would be entitled 
to the same. 


Two lines of decisions have been relied upon by the learned counsel for the 
appellants. ` The first one holds that in the case of conflicting claims to an estate, the 
claimant ultimately declared to be the owner thereof by the final Court cannot rely 
to save the bar of limitation, upon a petition filed by the rival claimant to execute 
the decree pertaining to the estate at the time the title was in his favour ; and the 
other decides that, when a transfer is set aside on the ground of fraudulent preference, 
the Official Receiver can claim to recover mesne profits from the transferee of the 
property of an insolvent from the date of the transfer. The first line of decisions turns 
upon the principle that a defeated claimant had no title to the property at the time 
he filed the application, for the effect of the final decree is that the said claimant had 
no title at any time, and the second line of decisions is founded on some equitable 
doctrine. There are also decisions taking the contrary view. It is not necessary in 
this case either to, go into that question or attempt to resolve the conflict. As I have 
held that in the case of a transfer in fraud of creditors or by fraudulent preference, the 
transfer is good till set aside by the Court, the transferee would have title to file 
the execution petition before the transfer was set aside. 


The third contention of the learned counsel for the appellants is a weak one. 
It is said that the Official Receiver does not claim under Meenakshi Achi, and, there- 
fore, he cannot rely upon the execution petition filed by her to save the bar of limita- 
tion. There is a fallacy underlying this argument. The question for decision is not 
whether the Official Receiver claims under Meenakshi Achi but, whether the execu- 
tion petitions filed by her were in accordance with law. If, as I held, at the time 
the previous execution petitions were filed, Meenakshi Achi had a valid title to exe- 
cute the decree, the execution petitions filed by her would certainly be in accordance 
with law within the meaning of Article 182 (5) of the Indian Limitation Act. 
I, therefore, reject this contention. , 
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In view of the aforesaid conclusions arrived at by me, the last two contentious- 
based on payments of instalments do not arise for consideration. 
In the result, the appeal fails and is dismissed with costs. 
i E Appeal dismissed’. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 





PRESENT :—S. R. Das, Chief Justice, N.H. Baacwati AND M. HIDAYATULLAN, JJ- 
Messrs. Godrej & Co. . f .. Appellants* 
v. 
The Commissioner of Income-tax, Bombay City, Bombay .. Respondent. 


Income-tax Act (XI of 1922)—Lump sums received by managing agents in lieu of the higher percentage: 
of profits provided as remuneration of period of managing agency—If capital or revenue receipt liable to tax. : 


A managing agency yielding a remuneration calculated at the rate of 20 per cent.’ of the profits 
is not the. same thing as a managing agency yielding a remuneration calculated at 10 per cent. of the 
profits provided under a subsequent agreement varying the earlier agreement. There is a distinct 
deterioration in the character and quality of the managing agency viewed as a profit-making apparatus 
and this deterioration is of an enduring kind. The reduced remuneration having been separately 
provided the lump sum of Rs. 7,50,000 (paid by the managed company as compensation, for releasing 
the company from the term as to 20 per cent. remuneration contained in the original agency agree- 
ment) must be regarded as having been paid as compensation for this injury to or deterioration of the 
managing agency. The sum of Rs. 7,50,000 was paid and received not to make up the difference 
between the higher remuneration and the reduced remuneration but was in reality paid and received. 
as compensation for releasing the company from the onerous terms as to remuneration as it was in 
terms expressed to be. In other words, so far as the managed company was concerned, it was paid 
for securing immunity from the liability to pay higher remuneration to the managing agency for the 
rest of the term of agency and, therefore a capital crpenditure and so far as the managing agency was 
concerned it was received as compensation for the deterioration or injury to the managing agency 
by e of the release of its rights to get higher remuneration and, therefore a capital receipt not 
liable to tax. 


Case-law reviewed. 


Appeal from the Judgment and Order, dated the 11th September, 1953, of the 
Bombay High Court in Income-tax Reference No. 23 of 1953. 


A. V. Viswanatha Sastri, Senior Advocate (S. N. Andley and F. B. Dadachanji, 
Advocates of Messrs. Rajinder Narain & Co., with him), for Appellants. 


M. C. Setaluad, Attorney-General for India (K. N. Rajagopal Sastri and D. Gupta, 
Advocates, with him), for Respondent. 


The Judgment of the Court was delivered by 


Das, C.F.—This is an appeal from the Judgment and Order of the High Court of 
Bombay delivered on September 11, 1953, on a reference made by the Income- 
tax Appellate Tribunal under section 66 (1) of the Indian Income-tax Act, whereby 
the High Court answered the referred question in the affirmative and directed the 
appellant to pay the costs of the respondent. 


The appellant, which is a registered firm and is hereinafter referred to as “ the 
assessee firm ” was appointed the managing agent of Godrej Soaps Limited (herein- 
after called the “managed company”). It has been working as such managing 
agent since October, 1928, upon the terms and conditions recorded originally in an 
agreement, dated October 28, 1928, which was subsequently substituted by another 
agreement, dated December 8, 1933, (hereinafter referred to as “the Principal 
Agreement”). Under the Principal Agreement the assessee firm was appointed 
managing agent for a period of thirty years from November 9, 1933. Clause 2 of 
that Agreement provided as follows :— 

“ The Company shall during the subsistence of this agreement pay to the said firm and the said 
firm shall receive from the company the following remuneration, that is to say : 
ee 


* Civil Appeal No. 183 of 1956. à 4th August, 1959. ` 
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(a) A commission during every year at the rate of twenty per cent. on the-net profits of the said 
«company after providing for interest on loans, advances and debentures (if any) working expenses, 
Tepairs, outgoings and depreciation but without any deduction being made for income-tax and 
‘super-tax and for expenditure on capital account or on account of any sum which may be set aside in 
‘each year out of profits as reserve fund. . - 


(b) In case such net profits of the Company after providing for interest on loans, advances 
and debentures (if any), working expenses, depreciation, repairs and outgoings and after deduction 
therefrom the commission provided for by sub-clause (a) shall during any year exceed a sum of rupees 
one lac the amount of such excess over rupees one lac up to a limit of rupees twenty-four thousand. 


(c) In case such net profits of the Company after providing for interest on loans, advances, and 
debentures (if any) working expenses, depreciation, repairs and outgoings and after also deducting 
therefrom the commission provided for by sub-clause (a) shall during any year exceed a sum of rupees 
one lac and twenty-four thousand one half of such excess over rupees one lac and twenty-four 
housand shall be paid to the firm and the other half to the shareholders.” 


Some of the shareholders and directors of the managed company felt that the scale 
of remuneration paid to the assessee firm under clause (2) of the Principal Agreement 
was extraordinarily excessive and unusual and should be modified. Accordingly 
negotiations were started for a reduction of the remuneration and, after some dis- 
cussion, the assessee firm and the managed company arrived at certain agreed modi- 
‘fications which were eventually recorded in a special resolution passed at the extra- 
ordinary general meeting of the managed company held on October 22, 1946. That 
resolution was in the following terms :— 


“ Resolved that the agreement arrived at between the managing agents on the one hand and 
the directors of your Company on the other hand, that the managing agents, in consideration of the 
,Company paying Rs. 7,50,000 as compensation, for releasing the Company from the onerous term 
as to remuneration contained in the present managing agency agreement should accept as remunera- 
tion for the remaining term of their managing agency ten per cent. of the net annual profits of the 
Company as defined in section 87-C, sub-section (3) of the Indian Companies Act in lieu of the higher 
remuneration to which they are now entitled under the provisions of the existing managing agency 
agreement be and the same is hereby approved and confirmed. 


Resolved that the Company and the managing agents do execute the necessary document modi- 
fying the terms of the original managing agency agreement in accordance with the above agreement 
arrived at between them. Such document be prepared by the Company’s solicitors and approved 
by the managing agents and the directors shall carry the same into effect with or without modification 
as they shall think fit.” - : : f 
The agreed modifications were thereafter embodied in a Supplementary Agreement 
made between the assessee firm and the managed company on March 24, 1948. 
After reciting the appointment of the assessee firm as the Managing Agent upon 
terms contained in the Principal Agreement and further reciting the agreement 
‘arrived at between the parties and the resolution referred to above, it was agreed 
and declared as follows : i : 

«t, That the remuneration of the Managing Agents as from the rst day of September, 1946, 
“shall be ten per cent. of the net annual profits of the Company as defined in section 87-C, sub-section (3) 
ofthe Indian Companies Act, 1913, in lieu of the higher remuneration as provided in the above 
recited clause (2) of the Principal Agreement. - 


2. Subject only to the variations herein contained and such other alterations as may be necessary 
to make the Principal Agreement consistent with these presents the principal agreement shall remain 
in full force and effect and shall be read and construed and be enforceable asi the terms of these 
-presents were inserted therein by way of substitution.” ae 


- The sum of Rs. 7,50,000 was paid by the managed company and received by the 
‘assessee firm in the calendar year 1947 which was the accounting year for the assess- 
‘ment year 1948-49. : 

f In the course of the assessment proceedings for the assessment year 1948-49, it 
was contended by the departmental representative, (i) that though the payment of 
“Rs. 7,50,000 had been described as compensation, the real object and consideration 
for the payment was the reduction of remuneration, (ii) that that being the character 
of payment, it was a lump sum payment in consideration of the variation of the terms 
‘of employment and was, therefore, not a capital reccipt but was a revenue receipt, 
and (iii) that there was, in fact, no break in service and the payment was made in 
course of the continuation of the service and, therefore, represented a revenue receipt 
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of thè managing agency business of the assessee firm, The assessee firm, on the 
other hand, maintained that the sum of Rs. 7,50,000 was a payment made by the 
managed company to.the assessee firm wholly in discharge of its contingent liability 
to pay the higher remuneration and in order to discharge itself of an onerous contin- 
gent obligation to pay higher remuneration and it was, therefore, a capital expendi- 
ture incurred by the managed company and a capital receipt obtained by the assessee 
firm and was as such not liable to tax. 


The Income-tax Officer treated the sum of Rs. 7,50,000 as a revenue receipt in 
the hands of the assessee firm and taxed it as such. On appeal this decision was con- 
firmed by the Appellate Assistant Commissioner and thereafter, on further appeal, 
was upheld by the tribunal by its order dated July 23, 1952. At the instance of the 
assessee firm the Tribunal, under section section 66 (1) of the Act, made a reference . 
to the High Court raising the following question of law :— 


“ Whether on the facts and in the circumstances of the case the sum of Rs. 7;50,000 is a revenue 
receipt liable to tax ”. 


The said reference was heard by the High Court and by its judgment, pronounced, 
on September 11, 1953, the High Court answered the referred question in the affirma- 
tive and directed the assessee firm to pay the costs of the reference. The High Court, 
however, gave to the assessee firm a certificate òf fitness for appeal to this Court and 
that is how the appeal has come before us. 


As has been said by this Court in Coimmsioner of Income-tax and Excess Profits Tax, 
Madras v. The South India Pictures Ltd.* 


“It is not always easy to decide whether a particular payment received by a person is his 
income or whether it is to be regarded as his capital receipt ”. 

Eminent Judges have observed that “income” is a word of the broadest conno- 
tation and that it is difficult, and perhaps impossible, to define it by any precise 
general formula. Though in general the distinction between an income and a 
capital receipt is ‘well recognised, cases do arise where the item lies on the 
borderline and the problem has to be solved on the particular facts of each case. 
No infallible criterion or test has been or can be laid down and the decided cases 
are only helpful in that they indicate the kind of consideration which may relevantly 
be borne in mind in approaching the problem. The character of payment receiv- 
ed may vary according to the circumstances. Thus, the amount received as 
consideration for the sale of a plot of land may ordinarily be capital; but if the 
business of the recipient is to buy and sell lands, it may well be his income. It is 
therefore,.necessary to approach the problem keeping in view the particular facts 
and circumstances in which it has arisen. 


There can be no doubt that by paying this sum of Rs. 7,50,000 the managed 
company has secured for itself a release from the obligation to pay a higher remunera- 
tion to the assessee firm for the rest of the period of managing agency coveréd by the 
Principal Agreement. Prima facie, this release from liability to pay a higher remunera- 
tion for over 17 years must be an advantage gained by the managed company for the 
benefit of its business and the immunity thus obtained by the managed company may 
well be regarded as the acquisition of an asset of enduring value by means of a capital 
outlay which will be a capital expenditure according to the test laid down by 
Viscount Cave, L.C., in Atherton v. British Insulated and Helsby Cables, Lid.*, referred to 
in the judgment of this Court in Assam Bengal Cement Go., Lid. v. Commissioner of Income- 
tax3, If the sum of Rs. 7,50,000 represented a capital expenditure incurred by the 
managed company, it should, according to learned counsel for the assessee firm, be a 
capital receipt in the hands of the assessee firm, for the intrinsic characterisics of ` 
capital sums and revenue items respectively are essentially the same for receipts as 
for expenditure. ~(See Simon’s Income-tax, II Edn., Vol. 1, para. 44, p. 31). 





1. (1956) S.C.J. 479 : (1956) 2 M.L,J. (S.C.) 2. (1925) 10 Tax Cas. 155. 
21 : (1956) An. W.R. (S.C.) 215: (1956) 3. {7955} 8.C.J. 205 : (1955) 1 M.L.J. (S.C.) 
S.G.R. 223, 228. 118; (1955) 1 S.G.R. 972. 
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But, as pointed out by the learned author in that very paragraph, this cannot be an 
invariable proposition, for there is always the possibility of a particular sum chang- 
ing its quality according as the circumstances of the payer ar the recipient are in 
question. Accordingly the learned Attorney-General appearing for the respondent 
contends that we are not concerned in this appeal with the problem, whether, from 
the point of view of the managed company, the sum represented a capital expenditure 
or not but that we are called upon to determine whether this sum represented a 
capital receipt in the hands of the assessee firm. 


In the Resolution adopted by the managed company as well as in the recitals set 
out in the Supplementary Agreement this sum has been stated to be a payment ‘fas 
compensation for releasing the company from the onerous term as to remuneration 
contained ” in the Principal Agreement. It is true, as said by the High Court and as 
reiterated by the learned Attorney-General, that the language used in the document 
is not decisive and the question has to be determined by a consideration of all the 
attending circumstances ; nevertheless, the language cannot be ignored altogether 
but must be taken into. consideration along with other relevant circumstances. 


This sum of Rs. 7,50,000 has undoubtedly not been paid as compensation for ihe 
termination or cancellation of an ordinary business contract which is a part of the 
stock-in-trade of. the assessee and cannot, therefore, be regarded as income, as the 
amounts received by thelassessee in The Commissioner of Income-tax and Excess Profits Tax 
V. The South India Pictures Lid.* altogether and in Fhe Commissioner of Income-tax, Nagpur 
v. Rai Bahadur Jairam Valji®, had been held to be. Nor can this amount be said to 
have been paid as compensation for the cancellation or cessation of the managing 
agency of the assessée firm, for the managing agency continued and, therefore, the. 
decision of the Judicial Committee of the Privy Council in The Commissioner of Income- 
tax v. Shaw Wallace and Co.,* cannot be invoked. It is, however, urged that for the 
purpose of rendering the sum paid as compensation to be regarded as a capital receipt 
it is not necessary that the entire managing agency should be acquired. If the amount 
was paid as the price for the sterilisation of even a part of a capital asset which is the 
framework or entire ‘structure of the assessee’s profit-making’ apparatus, then the 
amount must also be regarded as a capital receipt, for, as said by Lord Wrenbury 
in Glenboig Union Fireclay Co. Lid v. The Commissioners of Inland Revenue, “ what is true 
of the whole must be equally true of part ”—a principle which has been adopted 
by this Court in The Commissioner of Income-tax, Hyderabad-Deccan v. Messrs. Vazirn Sulta 
and Sons®. ‘The learned Attorney-General, however, contends that this case is not 
governed by the decisions in Shaw Wallaces case3, or Messrs. Vazir Sultan 
and Sons’ case®, because in the present case there was no acquisition of the entire 
managing agency business or sterilisation of any part of the capital asset and 
the business structure or the profit-making apparatus, namely, the managing agency, 
remains unaffected. There is-no destruction or sterilisation of any part of the business 
structure. The amount in question. was paid in consideration of the assessee 
firm agreeing to continue to serve as the managing agent on a reduced remuneration 
and, therefore, it bears the same character as that of remuneration and, there- 
fore, a revenue receipt. We do not accept this contention. If this argument were 
correct, then, on a parity of reasoning, our decision in Messrs. Vazir Sultan and Son’s 
case®, would have been different, for, there also the agency continued as before ex- 
cept that the territories were reduced to their original extent. In that case also the 
agent agreed to continue to serve with the extent of his field of activity limited to 
the State of Hyderabad only. To regard such an agreement as a mere variation 
in the terms of remuneration. is only to take a superficial view of the matter and to 
ignore the effect of such variation on what has been called the profit-making appa- 
ratus. A managing agency yielding a remuneration calculated at the rate of: 20 
oe ee Se ee 
7 6) S.C.J. : (1956) 2 M.L.J. (S.C). - (1932) L.R. I.A. 206: 63 M.L.J. 
dis ase Mo eas peek Ges fen: i. ion 12 Tad Cas. 427. Porte tag 
223, 228. i 5. Givil Appeal No. 346 of 1957 decided on, 
2. (1959) 35 LT.R. 148. - 20th March, 1959. í 
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per cent. of the profits is not the same thing as a managing agency yielding a remu- 
neration calculated at 10 per cent. of the profits. There is a distinct deterioration 
in the character and quality of the managing agency viewed as a profit-making 
apparatus-and this deterioration is of an enduring kind. The reduced remuneration 
having been separately provided, the sum of Rs. 7,50,000 must be regarded as having 
been paid as compensation for this injury to or deterioration of the managing agency 
just as the amounts paid in Glenboig’s case! or Messrs. Vazir Sultan’s case®, were held to 
be. This case is also very nearly covered by the majority decision of the English 
House of Lords in Hunter v. Dewhurst®. It is true that in the later English cases of 
Prendergast v. Cameron’, and Wales v. Tilley®, the decision in Hunter v. Dewhurst, 
was distinguished as being of an exceptional and special nature but those later de- 
cisions turned on the words used in Rule I of Schedule E to the English Act. Further, - 
they. were cases of continuation of. personal service on reduced remuneration sim- 
pliciter and not of acquisition, wholly or in part, of any managing agency viewed as 
a profit-making apparatus and consequently the effect of the agreements in question 
under which the payment was made upon the profit-making apparatus did not 
come under consideration at all. On a construction of the agreements it was held 
that the payments made were simply remuneration paid,in advance representing 
the difference between the higher rate of remuneration and the reduced remunera- 
tion and as such a revenue receipt. The question of the character of the payment 
made for compensation for the acquisition, wholly or in part, of any managing agency 
or injury to or deterioration of the managing agency as a profit-making apparatus 
is covered by our decisions hereinbefore referred to. In the light of those decisions 
the sum of Rs. 7,50,000 was paid and received not to make up the difference between 
the higher remuneration and the reduced remuneration but was in reality paid and 
receiyed as compensation for releasing the company from the onerous terms as to 
remuneration as it was in terms expressed to be. In other words, so far as the mana- 
ged company was concerned, it was paid for securing immunity from the liability 
to pay higher remuneration to the assessee firm for the rest of the term of the 
managing agency and, therefore, a capital expenditure and so far as the assessee 
firm was concerned, it was received as compensation for the deterioration or injury 
to the managing agency by reason of the release of its rights to get higher remunera- 
tion and, therefore, a capital receipt within the decisions of this Court in the earlier 
cases referred to above. 


In the light of the above discussion it follows, therefore, that the answer to the 
referred question should be in the negative. The result, therefore, is that this appeal 
is allowed, the answer given by the High Court to the question is set aside and the 
question is answered in the negative. The appellant must get the costs of the 
reference in the High Court and in this Court. 


Appeal allowed, 


es 
I, (1922) 12 Tax Cas. 427. 3- (1932) 16 Tax Cas. 605. 
2. Civil. Appeal No. 346 of 1957, decided on 4. (1940) 23 Tax Cas, 122. 
9 20th March, 1959. « 5. (1942) 25 Tax Cas. 136. 
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SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
PRESENT :—B, P. Suvua, P. B. GayENDRAGADKAR AND K. N. WANcHOO, 1. 


Sitaram Ramcharan etc., etc. .. Appellants* 
Oe 
M. N. Nagrashana, Authority under Payment of Wages Act, 
Ahmedabad, and others .. Respondents. 


Payment of Wages Act (IV of 1939), section 15 (2) Second proviso—Scope—Delay in preferring claim for 
overtime wages—When can be condoned—Ignorance of law—If sufficient cause. 


y The Second proviso to section15 (2) of the Payment of Wages Act is in substance similar to the 

provision in section 5 of the Limitation Act. In dealing with the question of condoning delay under 
those provisions the party has to satisfy the Court that he had sufficient cause for not preferring the 
appeal or making the application within the prescribed time and the explanation has to cover the 
whole of the period of delay. Where the applicant failed to establish sufficient cause for his 
inaction between the date when the law was clarified by a decision of a tribunal and the date on 
which the application claiming overtime wages was filed the delay cannot be condoned. 


Quaere :—Whether i ignorance of law can be said to constitute sufficient cause within the meaning 
of the Proviso to section 15 at of the Payment of Wages Act ? 

Appeals from the Judgment and Order, dated the 22nd June, 1954, of the Bom- 
bay High Court in Special Civil Applications Nos. 285, 348, 1214 to 1221 and 2356 to 


2365 of 1954. 
N. V. Phadke and S. S. Shukla and Mrs. E. Udayaratnam, Advocates for Appellants. 


M. C. Setalvad, Attorney-General for India, (F. B. Mehta, Advocate and 7. B. 
Dadachanji, S. N. Andley and Rameshwar Nath, Advocates of M/s. Rajinder Narain @ 
Co., with him) for Respondent No. 2 (in G. As. Nos. 9-14, 16-20 and 22-28). 


B. K, B. Naidu and I. N. Shroff, Advocates for Respondent No. 2 (In Civil 
Appeal No. 15 of 1957. 


The Judgment of the Court was delivered by 


Gajendragadkar, 7.—This group of consolidated appeals has come before this 
Court with a.certificate granted by the High Court at Bombay under Article 133 of 
the Constitution; the certificate shows that according to the High Court the amount 
of the value of the subject-matter in dispute involved in these consolidated appeals 
exceeds Rs. 20,000 and they raise a substantial question of law. 


The 385 appellants concerned in these 20 appeals are employees in the Watch and 
Ward department of various textile mills in Ahmedabad. They had filed 20 applica- 
tions between July 22, 1953, to October 6, 1953, before the authority under the Pay- 
ment of Wages Act (hereinafter called the authority) and had claimed overtime wages 
for the period between January, 1951, to December, 1951, and June-July, 1953. 
These applications were accompanied by another set of 20 applications in which 
they prayed for condonation of delay made in putting forward the claim for overtime 
wages under the second proviso to section 15 (2) of the Payment of Wages Act (IV 
of 1936) (hereinater called the Act). The authority considered the case made out by 
the appellants for condonation of delay and held that they had failed to prove suffi- 
cient cause for not making their applications within the prescribed period. The 
appellants then moved the High Court at Bombay under Articles 226 and 227 of the 
Constitution. These applications also failed and were dismissed. Then the appel- 
lants moved the High Court for a certificate, and a certificate was granted to them. 
It is with this certificate that they have come to this Court. 


It is necessary at first to set out the circumstances under which the appellants 
have made their claim for overtime wages in their present applications. Section 59 
of the Factories Act, 1948 (LXIII of 1948) which came into force on September 23, 
1948, provides for the payment of extra wages for overtime to persons who are workers 
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as defined by section 2 (1) of the Act. It is common ground that the appellants are 
not workers under the said section ; and so they did not claim any of the benefits 
conferred on workers by the provisions of the Factories Act. The Bombay Shops and 
Establishments Act, 1948 (Bombay Act LX XIX of 1948) came into force in the State of 
Bombay on January 11, 1949; and it is not denied that the appellants are employees 
under section 2 (6) of the said Act: Section 70 of this Act provides for the applica- 
tion of section 59 of the Factories Act to all employees working in factories like the 
appellants, but the words used in section 70 are not very clear and the effect of its 
provisions was a matter of doubt which was finally resolved by the decision of this 
Court in the case of Shri B.P. Hira, Works Manager, Central Railway, Parel, Bombay, etc., 
v. Shri C. M. Pradhan, etc.+, on May 8, 1959. It is because the true effect of this 
section was not appreciated by the appellants that the present difficulty has arisen. 


Not knowing that they were entitled to the benefits of the relevant provisions of ° 
the Factories Act by virtue of section 70 of the Bombay Shops and Establishments Act, 
the representative union of the appellants raised an industrial dispute by a notice 
on September 20, 1949, claiming some of the amenities provided by the Factories Act 
(Ref. (IC) No. 192 of 1949). While delivering its award on this reference on Novem- 
ber 25, 1950, the Full Bench of the Industrial Tribunal observed that the employees 
did not appear to be covered by the Factories Act and on that basis it awarded to 
them a nine-hour day, two holidays per month and a limited provision for overtime 
wages. It is clear that this award proceeded on the assumption that the relevant 
provisions of the Factories Act did not apply to the appellants. On May 2, 1952, the 
appellate decision delivered by the Chief Judge of the Court of Small Causes, in the 
case of Ruby Mills®, however, construed section 70 of the Bombay Shops and Establish- 
ments Act and held that the employees falling under the provisions of the said section 
were entitled to claim overtime wages under section 59 of the Factories Act. In 
other words, this decision for the first time properly construed section 70 of the Bom- 
bay Act and held that the said section in substance extended the provisions of sec- 
tion 59 of the Factories Act to the employees covered by section 70. 


When the appellants’ union came to know about this decision it moved the 
Minister of Labour, Bombay, on October 30, 1952 and requested him to persuade 
the Ahmedabad mills to extend the benefits of the Factories Act to their Watch and 
Ward staff ; on November 1, 1952, the union received a reply from the Minister 
stating that he had drawn the attention of the Factori s Department to the judgment 
in the Ruby Mills’ case®. Thereafter the secretary of the union requested the 
Chief Inspector of Factories, Ahmedabad, to enforce the above decision in Ahmeda- 
bad. Subsequent correspondence followed between the union, the factory authorities 
and the Mill-Owners’ Association, Ahmedabad. In May, 1953, the Mill-Owners’ 
Association accepted the position that the appellants were covered by the Factories 
Act, and in July, 1953, the appellants were for the first time paid for overtime at 
the rate provided under the Factories Act. Some mills paid the overtime wages 
with effect from January, 1953; some from May, 1953 and some from July, 1953. 


In August, 1953, thesecretary of the new union, which the appellants had joined 
in the meanwhile, wrote to the employers requesting them to pay overtime wages for 
the prior period ; and when this request did not receive a sympathetic response from 
the employers the present applications were filed before the authority making a claim 
for overtime wages for the period already mentioned. 


In their applications for the condonation of delay the appellants alleged that 
they had bona fide believed that neither the Factories Act nor the Bombay Shops and 
Establishments Act applied to the Watch and Ward staff, and so they had moved the 
Industrial Court for redress of their grievances. The step thus taken by the appel- 
lants shows that in asserting their rights they were exercising due diligence and 
care. The employers conceded the position that the appellants were entitled to claim 
overtime wages only in May 1953, and then the appellants tried to negotiate with 








1. Civil Appeals Nos. 131 to 304 of 1957. 1935, Vol. 32, No. 5, page 521. 
2. Vide Bombay Labour Gazette, January : , it 
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them for the payment of the overtime wages claimed in the present applications. It 
is on these grounds that the appellants prayed that the delay made in presenting 
the claim should be condoned. 


This claim was resisted by the employers on two grounds ; it was urged by 
them that the main ground alleged by the appellants for claiming condonation of 
delay amounted to a plea of ignorance of law and that ignorance of law cannot be 
a sufficient cause under the relevant proviso. It was also contended that no sufficient 
or satisfactory reason had been given by the appellants for the delay made by them 
in filing the present applications subsequent to May 2, 1952, when section 70 of the: 
Bombay Act had been authoritatively considered by the appellate Court in the case 
of Ruby Mills1, and so the employers argued that the appellants were not entitled to 
ask for condonation of delay. 


The authority upheld both these contentions raised by the employers. It 
considered the judicial desisions cited before it and held that even if the appellants 
were ignorant of the rights that they got under section 70 of the Bombay Act such 
ignorance of law cannot be said to be a sufficient cause. It also examined the con- 
duct of the appellants subsequent to the date of the decision in the Ruby Mills’ 
case? and held that the said conduct did not justify the appellants’ claim that 
they were acting bona fide and with due diligence in asserting their rights. In dealing 
with this latter question the authority observed that the appellants did not specify 
when they came to know about the decision in the case of Ruby Mills’, and no 
satisfactory explanation had been given by them as to why, immediately after coming 
to know of the said decision, they did not move the authority. The authority also 
examined the correspondence that passed betwcen the parties after the decision in 
the Ruby Mills caset, and found that the appellants were even then claiming the 
benefit of the Factories Act prospectively and not retrospectively. In the absence of 
any affidavit explaining the conduct of the appellants after May 2, 1952, when the 
Ruby Mills caset, was decided, the authority came to the conclusion that the 
inaction of the appellants was not at all satisfactorily explained, and so no sufficient 
cause could be said to have been shown by them to justify the condonation of delay. 
As a result of these two findings the authority refused to excuse delay, and so the 
claim made by the appellants for overtime wages for a period beyond the prescribed 

_ period of limitation was rejected. 


When this decision was challenged by the-appellants before the High Court by 
their petitions under Articles 226 and 227 apparently the only point urged before 
the High Court was that the authority was in error in holding that an error of law 
cannot be a sufficient cause under the relevant proviso to section 15 (2) of the Act. 
It does not appear that the attention of the High Court was drawn to the second 
finding made by the authority, and so, that aspect of the matter has not been consi- 
dered in the judgment of the High Court. Dealing with the point raised before it the 
High Court agreed with the view taken by the authority, and held that ignorance of 
a cannot constitute a sufficient cause. ‘‘ Ignorance of law ”, observed the High 

ourt, 


“is ignorance of the rights of a party which the law confers upon him, whereas mistake of 
law is mistake in establishing those rights by, for instance, going to one forum instead of another.’* 
The High Court has observed that in cases where there is a mistake of law 
Courts have almost uniformly taken the view that the time taken up by asserting 
in a wrong Court or a wrong forum should be excused, and in coming to this con- 
clusion they had been largely influenced by the principle underlying section 14 of the 
Limitation Act. That is how the petitions filed by the appellants in the High Court 
were dismissed. i 


Before dealing with the merits of the contentions raised by Mr. Phadke in the 
present appeals it is necessary to read the relevant provisions of section 15 of the Act. 
Section 15 (1) provides for the appointment of the authority to hear and decide for 
any specified area all claims arising out of deductions from the wages, or delay in 


1, Vide Bombay Labour Gazette, January, 1953, Vol. 32, No. 5, page 521. 
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payment of the wages of persons employed or paid in that area. Sub-section (2) provi- 
des inter alia that if any deduction has been made from the wages of an employed per- 
son contrary to the provisions of the Act or any payment of wages has been delayed, 
such person may apply to such authority for a direction under sub-section (3). It is 
under this sub-section that the present applications have been made. The First proviso 
to sub-section (2) prescribes limitation, and says that every such application shall 
be presented within six months from the date on which the cause of action accrued. 
It is the Second proviso with which we are directly concerned in the present appeals. 
This proviso lays down further that any application may be admitted after the said 
period of six months when the applicant satisfies the authority that he had sufficient 
cause for not making the application within such period. . The pincipal question 
which has been agitated in the High Court and before the authority was whether 
ignorance of law can be said to constitute sufficient cause within the meaning of 
this proviso, 


Mr. Phadke contends that this proviso confers wide discretion on the authority 
and Legislature has deliberately not circumscribed or regulated in any manner the 
exercise of the said discretion. He concedes that it has to be exercised judicially but 
he protests against the imposition of any rigid rule, or, as he called it, self-denying 
ordinance, by which the authority would invariably refuse to treat ignorance of law 
as falling within the expression “sufficient cause” under the proviso. According 
to him there is no rule in India that ignorance of law cannot be a sufficient cause for 
explaining the delay made in instituting legal proceedings; and he strongly urged that 
even if such a rule applies to ordinary legal proceedings it would be singularly in- 
appropriate in the interpretation of the provisions of welfare legislation like the. Act. 


In support of this argument Mr. Phadke has invited our attention to the decision 
of the House of Lords in Hyman and another v. Roset, as well as the decision of this Court 
in Namdeo Lokman Lodhi v. Narmadabai and others? Both these decisions dealt with 
the question of the discretion vested in the Courts to grant relief against forfeiture, 
and Mr. Phadke’s argument was that the relevant words used in that behalf in con- 
ferring discretion on the Courts have been construed in their widest denotation and 
are similar to those in the proviso with which we are concerned ; and so the same 
construction should be adopted in interpreting it. He has also strongly relied on the 
decision of the Privy Council in Brij Indar Singh v. Kanshi Ram and others, where their 
Lordships have considered the trend of judicial decisions in India which interpreted 
section 5 of the Indian Limitation Act, 1908, and have observed that there appeared 
to be a uniform practice in the Indian High Courts under which a mistake in law was 
in proper cases treated as sufficient cause for execusing delay. ‘‘ Now if the matter 
were entirely open”, said Lord Dunedin in delivering the judgment of the Board, 


“ inasmuch as a mere mistake in law is not fer se sufficient reason for asking the Court to exer- 
cise its discretion under section 5, there would be a good deal to be said in argument in favour of 
making the rule umiversal........ But the matter is not open. To interfere with a rule which after 
all is only a rule of procedure which has been laid down as a general rule by Full Benches in all 
the Courts of India, and acted on for many years, would cause great inconvenience, and their 
Lordships do not purpose so to interfere.” ` 


Mr. Phadke argues that this decision is an authority for the proposition that in a 
proper case a mistake of law or ignorance of law may constitute a sufficient cause 
under section 5 of the Limitation Act, and, according to him, the same principle 
should apply in construing the proviso in question. We do not propose to deal 
with this argument because, as we will presently point out, we have come to the 
conclusion that the appellants would fail even if we were to uphold Mr. Phadke’s 
present contention. i 


As we have already noticed the authority has held against the appellants on two 
grounds, one that ignorance of law cannot be a sufficient cause, and second that, 
e 
1. L.R. (1912) A.G. 623. is 3. (1917) L.R. 44 LA. 218 : 33 M.LJ. 486 
2. (1953) S.G.J. 306 : (1953) 1 M.L.J. 715 : (P.C.). 

(1953) S.G.R. 1009 gt 1027. 

a 
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even if it was, in fact, the appellants had not explained the delay made by them in 
making the present applications after they knew of the decision in the case of Ruby 
Mills! on May 2, 1952. This latter conclusion is a finding on a question of fact and 
its propriety or validity could not have been challenged before the High Court and 
cannot be questioned before us in the present appeals. Unfortunately it appears that 
the attention of the learned Judges of the High Court was not drawn to this finding; 
otherwise they would have considered this aspect of the matter before they 


_ proceeded to deal with the interesting question of law raised before them. 


Mr. Phadke fairly conceded that he could not effectively challenge the finding 
of the authority that no satisfactory explanation had been given for the delay in ques- 
tion. He, however, argued that the said finding would not affect the final decision 
because, according to him, once it is held that ignorance of law can be a sufficient 
cause, then the period until May 2; 1952, would be covered by the appellant’s igno- 
rance about the true scope and effect of the provisions of section 70 of the Bombay 
Shops and Establishments Act. This position may be conceded. It is true that the 
true effect of the said section was not appreciated by either the workmen and their 
union or the employers or the authorities under the Factories Act, or even by the 
industrial Courts. But the question still remains whether the appellants are not 
required to explain the delay made by them after May 2, 1952. Mr. Padke says 
that it is not necessary for his clients to explain this delay. His argument is that 
what the relevant proviso really means is that’ if sufficient cause has been shown for 
not making the application within the prescribed period of six months then the 
application can be made any time thereafter. The statutory bar created’ by the 
prescribed limitation is removed once it is shown that there was sufficient cause for 
not making the application within the said period ; and once that bar is removed, 
there is no further question of limitation and the applicant cannot be called upon to 
explain the subsequent delay. That is- the effect of the argument urged by Mr. 
Phadke on the relevant proviso. 


This argument is substantially founded on the decision of the Court of Appeal in 
Lingley v. Thomas Firth @ Sons, Ltd.*. In that case the Court had to construe the words 
“reasonable cause” used in proviso (b) to section 2, sub-section (1) of the Workmen’s 
Compensation Act, 1906 (6 Edw. 7, C. 58). Section 2 (1) prescribes a limitation of 
six months for the making of a claim for compensation arising out of an accident caus- 
ed to the workman falling within its purview, and proviso (b) lays down that the 

“ failure to make a claim within the period above specified shall not be a bar to the mainte- 
nance of such proceedings if it is found that the failure was occasioned by mistake, absence from 
the United Kingdom or other reasonable cause.” . 
In the case of Lingley®, the claim had been admittedly made beyond the period of six 
months and within a couple of months thereafter an application for arbitration for 
compensation was filed. The County Court Judge was satisfied that there was 
reasonable cause within section 2, sub-section (1) for the applicant’s failure to make a 
claim within the prescribed period, and he held that when once the bar to the pro- 
ceedings had been surmounted by the establishment of reasonable cause, there 
was no further limited period within which the claim must be made. 
Accordingly compensation was awarded to the applicant. The employer appealed 
against this award and his appeal was allowed. The Court of Appeal reversed 
the finding of the County Court Judge on the first point and held that for 
the applicant’s failure to make the claim within six months she had not 
shown any reasonable cause, and that naturally led to the reversal of the 
award. Even so, in considering the question of the construction of section 
2 (1), proviso (b), the learned Judges observed that if sufficient cause had been 
established by the applicant she would have succeeded in obtaining compensation, 
because they agreed that, if the bar imposed by the statutory period of six months 
prescribed for the making of the claim had been raised, the claim of the- applicant 
could not be subjected to any further bar of limitation. It is this view on which 

T. Vide Bombay Labour Gazette, January, 1953, 2. L.R. (1921) 1 K.B. 655. 
Vol. 32, No. 5, p. 521. ; 
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Mr. Phadke relies, and he contends that the same principle should be applied in 
construing the relevant proviso to section 15 of the Act. In this connection Mr. 
Phadke has invited our attention to three Indian decisions— J. Hogan v. Gafur Ram- 
zan1, Salamat v. Agent, East Indiam Railway*, and Kamarhatti Co., Lid. v. Abdul Samad*. 
These decisions were concerned with claims for compensation made under section 10 
of the Workmen’s Compensation Act, VIII of 1923, the first two under section 10 as it 
stood prior to its amendment in 1938, and the last one under the said section as it was 
amended in 1938. It may be added thaf all the three decisions purport to adopt the 
view taken by the Court of Appeal in the case of Linglep4, ` 


Now in order to appreciate the effect of the decision in the case of Lingley* . 
it would be relevant to emphasise that in that case the Court of Appeal was really 
giving effect to an earlier decision of the House of Lords in Powell v. The Main Colliery 
Go., Lid.®, and, as the judgments of all the learned Judges indicate, they were follow- 
ing the said decision with some reluctance. In the case of Powell’, the House of 
Lords had held that the claim for compensation specified in section 2 (1) of the English 
Act does not mean initiation of the proceedings before the tribunal by which com- 
pensation is to be assessed, but a notice of claim of compensation sent to the work- 
man’s employer. In other words, according to that decision, the limitation of six 
months prescribed by section 2 (1) applies to the notice of claim which a workman 
has to give to his employer; it had no reference to the proceedings which a workman 
would institute before the tribunal claiming to recover the said compensation. The 
notice of claim had to be served on the employer within six months after the date of 
the accident, and after serving such notice proceedings had to be initiated before the 
tribunal claiming compenstion. The effect of the two English decisions, there- 
fore, is that if a workman shows sufficient cause for the delay made by him in serving 
the notice of claim on the employer there was no question of calling upon him to 
explain any further delay made by him in instituting the proceedings before the 
tribunal for the recovery of compensation. In fact, for the institution fof such 
proceedings there was no statutory limitation at all. 


Let us now tern to section 10 of our Wokmen’s Compensation Act. Section 
10 (1) as it originally stood prescribed a period of six months for the making of the 
claim for compensation. It also required that notice of the accident had to be given 
as soon as practicable after the happening thereof and before the workman had volun- 


_ tarily left the employment in which he was injured. The second proviso to section 


10 (1) lays down that the Commissioner may admit and decide any claim to compen- 
sation notwithstanding that the notice had not been given or the claim had not been 
instituted in due time as provided by the sub-section if he is satisfied that the failure 
so to give notice or to institute the claim as the case may be was due to sufficient cause. 
It appears that in construing the material terms of this proviso it was thought that the 
position under the proviso was similar to the position under the proviso (5) of section 
2 (1) of the English Act. It is open to argument whether that is really so ; but, in 
any: case, after section 10 was amended in 1938 the position is clearly different and 
distinguishable from the position of the English section. The relevant proviso under 
the amended section lays down that a Commissioner may entertain and decide any 
claim for compensation in any case notwithstanding that notice has not been given, or 
the claim has not been preferred before it in due time as provided by section 10, sub- 
section (1) if he is stisfied that the failure so to give the notice or prefer the claim as the 
case may be was due to sufficient cause. It is significant that section 10 (1) requires 
the notice of accident to be given as soon as practicable and the claim to be preferred 
before the Commissioner within six months. This period has subsequently been 
enlarged to a period ofone year ; but that is another matter. This the position under 
Section 10 as amended clearly is that the six moaths’ limitation ha; been prescribed for 

4. L.R. (1921) 1 K.B. 655. 

5. L.R. (tg00) A.C. 366. 


1. 35 Bom.L.R. 1143. 

2. I.L.R.'(1938) 2 Cal. 52’at 58. 

3. (1952) 1 L.L.J. 490 at’ 492. 
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preferring the application for compensation before the Commissioner ; and so there 
can be no analogy between the limitation thus prescribed and the limitation pres- 
cribed by section 2. (1) of the English Act. With respect, we may add that in the 
case of Kamarhatti Co., Lid.1, where the learned Judges held that the decision in 
Lingley’s case®, was applicable to the case before them, their attention was not 
drawn to the material change made.by the amendment of section 10 of the Indian 
Act. But the view expressed by the Court in that case on the point of law is clearly 
obiter. The actual decision was that no sufficient cause had been shown by the clai-~ 
mant even on the liberal construction of the proviso, and so the order directing the - 
employer to pay compensation to his workmen was set aside. Thus it would be 
clear that the decisions on which Mr, Phadke founds his argument were concerned 
with a statutory provision as to limitation’ which is essentially different from the 
provision_made by the proviso with which we are concerned. 


‘The proviso with which we are concerned has prescribed the limitation of six 
months for the institution of the application itself, and so the principle laid down 
in Lingley’s case®, can have no application to the question which we have to decide. 
Indeed, the present proviso is in substance similar to the provision in section 5 of the 
Limitation Act, and Mr. Phadke has fairly conceded that there is consensus of judicial 
opinion on the question of the construction of section 5. It cannot be disputed that in 
dealing with the question of condoning delay under section 5 of the Limitation Act the 
party has to satisfy the Court that he had sufficient cause for not preferring the appeal 
or making the application within the prescribed time, and this has always been under- 
stood to mean that the explanation has to cover the-whole of the period of delay. 
(Vide Ram Narain Joshi v. Parmeswar Narain Mahia and others)*. Therefore the finding 
recorded by the authority that the appellants have failed to establish sufficient cause 
for their inaction between May 2, 1952, and the respective dates on which they filed 
their present applications is fatal to their claim. That is why we’ think it unneces- 
sary to consider the larger question of Jaw which Mr. Phadke sought to raise 
before us. ` ` ; 


We would like to add that the learned Attorney-General had raised a prelimi- 
nary objection against the validity of the certificate granted by the High Court in the 
present appeals. He wanted to urge that the High Court was in error in considering . 
the total value of the consolidated appeals for the purpose of granting certificate 
under Article 133. We have, however, not thought it necessary to consider this. 
argument. is : - 


~ The result is the appeals fail and are dismissed. The respondent has fairly not l 
pressed for his costs, and so we direct that the parties should bear their own costs in. 
this Court. No order as to Court-fees. i 


Appeals dismissed. 





I. (2952) 1 L:L.J. 490 at 462. 3. (1903) LL.R. 30 Cal.-309. 
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SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


, PRESENT :—B. P. Sunua, Chief Justice, P. B. GAJENDRAGADKAR, K. Suppa: 
Rao, K. C. Das.Gupra anp J. C. Suam, JJ. 


The State of Jammu and Kashmir and others .. Appellants* 
v. 


Thakur Ganga Singh for selfand on behalfof other shareholders 
of M/s. Jammu and Kashmir Mechanics and Transport 
Workers Co-operative Society, Limited and another .. Respondents. 


Constitution of India (1950), Article 132—Law as to interpretation of Article 14 well-settled—App lication 
to facts of the case—Does not raise “ substantial question of law ”—Special Leave when granted. 


Where the only question round which the dispute centred was whether an impugned rule stood 
the test of reasonable classification Special Leave under Article 1 32 (2) ofthe Constitution cannot be 
granted. Under Article 132 (2) there is no scope for granting Special Leave unless two conditions 
are satisfied: (1) the case should involve a question of law as to the interpretation of the Constitution ; 
and (ii) the said question should be a substantial question of law. The principle underlying the 
Article is that the final authority of interpreting the Constitution must rest with the Supreme Court. 
Where the parties agree on the true interpretation of an Article (for instance Article 14) or do not 
raise any question in respect thereof, it is not possible to hold that thé case involves any qsuestion of 
law as to the interpretation of the Constitution. A series of decisions of the Supreme Court has evolved 
the doctrine of classification on an interpretation of Article 14. The interpretation of Article 14 in the 
context of classification has been finally settled by the highest Court of this land and under Article 
141 of the Constitution that interpretation is binding on all the Courts within the territory of India. 
What remained to be done by the High Court was only to apply that interpretation to the facts. 
before it. A substantial question of law, therefore, cannot arise where the law has been finally and 
authoritatively settled by the Supreme Court. 


Appeal by Special Leave from the Judgment and Order, dated the 20th June, 
1958, of the Jammu and Kashmir High Court in Writ Petition No. 108 of 1958. 


H. N. Sanyal, Additional Solicitor-General of India and WN. S. Bindra, Senior 
Advocate (R. H. Dhebar and T. M. Sen, Advocates, with them), for Appellants. 


R. K. Garg and M. K. Ramamurthy, Advocates and S. N. Andley, F. B. Dada- 


chanji, Rameshwar Nath and P. L. Vohra, Advocates of Messrs. Rajinder Narain & Co., 
for Respondents. 


The Judgment of the Court was delivered by 


Subba Rao, F.—This appeal by Special Leave raises the question of the scope 
of Article 132 (2) of the Constitution. 


The first respondent is one of the shareholders of the second respondent, M/s, 
Jammu and Kashmir Mechanics and Transport Workers Co-operative Society Ltd., 
Jammu (hereinafter called the Society). The Society was registered under the 
Jammu and Kashmir Co-operative Societies Act No. VI of 1993 (Vikrimi). They 
put in a number of applications before the third appellant . for the grant of stage 
carriage and public carrier permits to them for various routes in the State of Jammu 
and Kashmir, but no permits were granted to them on the ground that under rule 
4-47 of the Jammu and Kashmir Motor Vehicles Rules (hereinafter called the Rules) 
service licence could only be issued to a person or a company registered under the 
Partnership Act and that, as the Society was neither a person nor a partnership, 
it was not entitled to a licence under the Rules. The respondents filed a petition 
in the High Court of Jammu and Kashmir under section 103 of the Consti- 
tution of Jammu and Kashmir challenging the vires of rule 4-47 of the Rules. To that 
petition the appellants herein, viz., the Government of Jammu and Kashmir State, 
the Transport Minister, the Registering Authority and the Traffic Superintendent, 
were made party-respondents. The High Court held that the said rule was ultra 
vires as offending Article 14 of the Constitution, and, on that finding, directed a 
writ of mandamus to issue against the appellants herein from enforcing the provisions 

*Civil Appeal No: 217 of 1959. °" ' TE 26th November, 1959: 
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of the said rule. The appellants filed an application in the High Court for a certi- 
. ficate under Article 132 (1) of the Constitution, but the High Court rejected it on 
the ground that no substantial question of law as to the interpretation of the Consti- 
tution was involved in the case. Thereafter the appellants applied for Special Leave 
under Article 132 (2) of the Constitution and this Court granted the same. The 
order giving the Special Leave expressly granted liberty to the respondents herein 
to raise the question of the maintainability of the appeal at its final hearing. 


Learned counsel for the respondents raises a preliminary objection to the main- 
tainability of the appeal. Shortly stated his objection is that under Article 132 (2) 
of the Constitution Special Leave can-be given only if the Supreme Court is satisfied 
that the case involves a substantial question of law as to the interpretation of the 
‘Constitution, that in the present case the interpretation'of Article 14 of the Consti- 
tution has been well-settled and put beyond dispute by a series of decisions of this 
Court, that, therefore, no question of law as tc the interpretation of the Constitution, 
much less a substantial question of law in regard to that matter, arises for 
consideration and that, therefore no Special Leave can be granted under the said 
Article. . 


This argument is sought to be met by the learned Additional Solicitor-General 
in the following manner.: Whenever a question of classification is raised, it involves 
the interpretation of Article 14 of the Constitution with reference to. the classification 
impugned. To state it differently, the argument is that the question in each case 
is whether the classification offends the principle of equality enshrined in Article 
14. Therefore, whether -a registered firm, a limited company and a person have 

equal attributes is a question of interpretation of Article 14 of the Constitution. 


Before considering the validity of the rival contentions it would be convenient 
to ascertain precisely what was the question -aised in the High Court and what was 
the decision given thereon by.it. The argument advanced before the High Court 
on behalf of the Society was that under rule 4-47 a. licence can be issued only to a 
person or a firm registered under the Partnership Act and not to a corporation regis- 
tered under the Co-operative Societies Act or ‘otherwise, and, therefore, the said 
rule, being discriminatory in nature, offends Article 14 of the Constitution, The 
learned Advocate-General appearing for the appellants contended that under 
Article 14 of the Constitution rational classification is permissible and the Legislature 
has framed the impugned rule on such a basis, the object of which is to safeguard 
the interest of the public. The High Court, after considering the rival arguments, 
expressed the opinion that the said rule did not proceed on any rational basis of 
classification and that, as a corporation had been arbitrarily singled- out for dis- 
criminatory treatment, the impugned rule offended the equality clause of the Consti- 
tution. The appellants in their petition for Special Leave filed in this Court ques- 
tioned. the correctness of the conclusion of the High Court. They asserted that 
the said rule was based upon reasonable classification and therefore could not- be 
struck down as repugnant to Article 14 of the Constitution. In other grounds they 
elaborated the same point in an attempt to bring out the different attributes of the 
two classes affording an intelligible differentia for classification. They clearly posed 
the question proposed to be raised by therm in the appeal as under : 


Ground (iv): “ The aforesaid rule 4-47 (of the Motor Vehicles Rules) is based upon reasonable 
classification and is and was perfectly intra vires and valid and could not be struck down as repugnant 
to Article 14 of the Constitution of India.” 


_ Ground (vi): “There is a marked difference between a corporate body and partnership registered 
‘under the provisions of the Partnership Act and_these points of difference provide an intelligible 
differentia for classification. ‘I'he Hon’ble High Court ‘has only referred to one point of difference 
and has overlooked other points of distinction and has erred in striking down the aforesaid rule 4-47.” 


Ground (viii): “ Rule 4-47 was framed in the light of local conditions prevaling. Co-opetative 
Societies and Corporations in the matter of transport were not considered to be proper objects for 
.the- grant of licence or permit. -The-classificatiom is rational and reasonable. The exclusion of 
artificial persons-from, the ambit of the Rule is natural and not discriminatory.” 
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The other grounds are only a further clarification of the said grounds. In Part-IL 
of their statement of case the appellants stated as follows : . 


“Tt is now well-established that while Article 14 forbids class legislation, it does not forbid. 
reasonable classification for the purpose of legislation.” 


The respondents, in their statement of case, accepted the said legal position 
but contested the position that there was reasonable classification. It is therefore 
manifest that throughout there has never been a controversy between the parties. 
in regard to the interpretation of Article 14 of the Constitution, but their. dispute 
centered only on the question whether the impugned rule stood the test.of reason-- 
able classification. 


In the premises, can Special Leave be granted to the appellants under Article 
132 (2) of the Constitution? Article 132 (2) reads: 


_ “Where the High Court has refused to give such a certificate the Supreme Court may, if it is 
satisfied that the case involves a substantial question of law as to the interpretation of the Constitu- 
tion, grant Special Leave to appeal from such judgment, decree or final order.” 


Under clause (2) of Article 132 there is no scope for granting a Special Leave 
unless two conditions are satisfied : (i) the case should involve a question of law 
as to the interpretation of the Constitution ; and (ii) the said question should be 
a substantial question of law. The principle underlying the Article is that the final 
authority of interpreting the Constitution must rest with the Supreme Court. With 
that object the Article is freed from other limitations imposed under Articles 133 and 
134 and the right of appeal of the widest amplitude is allowed irrespective of the 
nature of the proceedings in a case involving only a substantial question of law as. 
to the interpretation of the Constitution. 


What does interpretation of a provision mean? Interpretation is the method 
by which the true sense or the meaning of the word is understood. The question 
of interpretation can arise only if two or more possible constructions are sought to: 
be placed on a provision—one party suggesting one construction and the other a 
different one. But where the parties agree on the true interpretation of a provision. 

eor do not raise any question in respect thereof, it is not possible to hold that the case. 
involves any question of law as to the interpretation of the Constitution. On an 
interpretation of Article 14, a series of decisions of this Court evolved the doctrine 
of classification. As we have pointed out, at no stage of the proceedings either the 
correctness of the interpretation of Article 14 or the principles governing the 
doctrine of classification have been questioned by either of the parties. Indeed 
accepting the said doctrine, the appellants contended that there was a valid classi- 
fication under the rule while the respondents argued contra. The learned Additional 
Solicitor-General contended, for the first time, before us that the appeal raised 
a new facet of the doctrine of equality, namely, whether an artificial person and 
a natural person have equal attributes within the meaning of the equality clause, 
and therefore, the case involves a question of interpretation of the Constitution. 
This argument, if we may say so, involves the same contention in a different garb. 
If analysed, the argument only comes to this : as an artificial person and a natural 
person have different attributes, the classification made between them is valid. This 
argument does not suggest a new interpretation of Article 14 of the Constitution, 

_ but only attempts to bring the rule within the doctrine of classification. We, there- 
fore, hold that the question raised in this case does not involve any question of law 
as to the interpretation of the Constitution. 


Assuming that the case raises a question of law as to the interpretation of the 
Constitution, can it be said that the question raised is a substantial question of law 
within the meaning of clause (2) of Article 132. This aspect was considered by the 
Federal Court in T. M. Krishnaswami Pillai v. Governor-General in Council’. ‘That 





1. (1947-48) 52 C.W.N. (F.R.) 1 : (1947) 2 M.LJ. 400 : 1947 F.L.J. 70 (F.C.). 
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decision turned upon-the provisions of section 205 of the Government of India Act, 
1935. The material part of that section says : 


Section 205 : “(1) An appeal shall lie to the Federal Court from any judgment, decree or final 
order of a High Court if the High Court certifies-that the case involves a substantial question of law 
as to the interpretation of this Act or any Order in Coucil made thereunder. ig. lee ue ee 


The Madras High Court gave a certificate to the effect that the case involved 
a substantial question of law as to the interpretation of section 240 (3) of the Govern- 
ment of India Act, 1935. Under section 240 (3) of the said Act, no person who was 
a member of a Civil Service of the Grown in India or held any civil post under the 
Crown in India could be dismissed or reduced in rank until he had been given a 
reasonable opportunity of showing cause against the action proposed to be taken 
in regard to him. The High Court, on the facts found, held that the appellant 
therein had been offered a reasonable opportunity of showing cause within the 

- the meaning of the said section, but gave a certificate under section 205 (1) of the 
Government of India Act, 1935. In dealing with the propriety of issuing the certi- 
ficate in the circumstances of that case, Zafrulla Khan, J., speaking on behalf of the 
‘Court, concisely and pointedly stated at page 2: 


“It was urged before us that the case involved a question relating to the interpretation of sub- 
section (3) of section 240 of the Act. To the extent to which any guidance might have been needed 
for the purposes of this case on the interpretation of that sub-section that guidance was furnished so 
for as this Court is concerned in its judgment in Secretar? of State for India v. ILM. Latt. The rest was 
.a simple question of fact. In our judgment no “substantial question of law” as to the interpreta- 
tion of the Constitution Act was involved in this case, which could have formed the basis of a certificate 
under section 205 (1) of the Act.” 


‘On the question of interpretation of Article 14 of the Constitution this Court 
in Budhan Choudhry v. The State of Bihar? explained the true meaning and scope of 
that Article thus : - 


“Te is now well-established that while Article 14 forbids class legislation, it does not forbid 
reasonable classification for the purposes of legislation. In order, however, to pass the test of per- 
missible classification two conditions must be fulfilled, ramely, (i) that the classification must be 
founded on an intelligible differentia which distinguishes persons or things that are grouped together’ 
from others left out of the group and (ii) that that differentia must have a rational relation to the 
object sought to be achieved by the statute in question. The classification may be founded on diffe- * 
rent bases: namely, geographical, or according to >bjects or occupations or the like. What is 
necessary is that there must be nexus between the basis of classification and the object of the Act 
under consideration.” 


This is only a restatement of the law that has been enunciated by this Court in 
Chiranjit Lal Chowdhuri v. The Union of India®, and in other subsequent decisions. The 
- said principles were re-affimed in the recent decisions of this Gourt in Ram Krishna 
Dalmia v. Justice Tendotkar*, and in Mohammed Haneef Qureshi v. State of Bihar’. In 
view of the said decision there is no further scope for putting a new interpretation 
on the provisions of Article 14 of the Constitution vis-a-vis the doctrine of classification. 
The interpretation of Article 14 in the context of classification has been finally settled 
by the highest Court of this land and under Article 141 of the Constitution that 
interpretation is binding on all the Courts wichin the territory of India. What 
remained to be done by the High Court was cnly to apply that interpretation to 
the facts before it. A substantial question of law, therefore, cannot arise where that 
law has been finally and authoritatively decided by this Court. 


In the result we accept the preliminary objection and dismiss the appeal with 
costs. 


` Appeal dismissed » 
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SUPREME COURT OF INDIA, 
(Original Jurisdiction.) 
Present :—B. P. Sma, Chief Justice, P. B. GAJENDRAGADKAR, Ks Sussa Rao, 
K. C. Das Gupta AnD J. C. Suan, JJ. ; i 


M/s. Fedco (P.) Ltd., and another .. Petitioners* 
J. : : 
S. N. Bilgrami and others .. Respondents. 


Imports Control Order (1955), clause 9 (a)—Powezr to cansel license granted through fraud or misrepresenta~ 

Gay. violative of licensee's rights under Article 19 (1) ( f) and (g) and Article 31 of the Constitution of India, 
1950). i 

The entire scheme of control and regulation of imzarts by licenses is oa the basis that the license 
is granted on a correct statement of relevant facts. That basis disappears if grant of the licence is 
induced by fraud or misrepresentatioh. Whether the licence himself or some other party is respon- 
sible for the fraud or misrepresentation, the fact remains that in such cases the basis of the grant of 
licence has disappeared. It will be absolutely unreasonable that such a licence should be allowed to 
continue. The provision in clause g (a) of the Imports Control Order, 1955, that a licence may be 
cancelled, if it is found, after giving a reasonable opportunity to the licensee to be heard, to have 
been obtained by fraud or misrepresentation is a reasonable restriction in the interests of the 
general public on the exercise of a fundamental right of a citizen guaranteed under Article 19 (1) 
(f) and (g) of the Constitution. The cancellation under clause g (a) of the Imports Control Order 
being under a valid law there can be no question of any right under Article 31 of the Constitution 
having been infringed. 


The requirement that a reasonable opportunity of being heard must be given has two elements. 
The first is that an opportunity to be heard niust be given ; the second is that the opportunity must 
be reasonable. Both these matters are justiciable and it is for the Court to decide whether an oppor- 
tunity has been given and whether that opportunity has been reasonable. 


Where the petitioners were concerned to show that they were not parties to the fraud than to 
show that there was no fraud practised at all, the omission to give particulars of the fraud or inspec- 
tion’of papers did not deprive the petitioners of a fait chance of convincing the authority that the 
grounds on which cancellation of licenses was proposed did not exist, or even if they existed, they 
did not justify cancellation of the licences. Therefore the opportunity that was given was a 
reasonable opportunity in the instant case. 


Per Subba Rao, 7—Unless particulars of the fraud were given and documents shown to them 
it was not possible for the petitioners to know whether a fraud was committed at alland if committed, 
how it was committed. When they were denied these it is not possible to hold that they had a 
reasonable opportlnity of being heard in the circumstances. . 


Petition under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights. 


Purshottam Tricumdas, Senior Advocate (Porus A. Mehta, Advocate and S. N. 
Andley, J. B. Dadachanji, Rameshwar Nath and P. L. Vohra, Advocates of Messrs. 
Rajinder Narain & Co., with him), for Petitioners. © s f 


C. K. Daphtary, Solicitor-General of India and N. S. Bindra, Senior Advocate 
(P. H. Dhebar and T. M. Sen, Advocates, with them (for Respondents,). 


The Court delivered the following Judgments ;— - 


Das Gupta, J. (For the Majority).—The first petitioner is a,\Company registered 
under the Indian Companies Act, having its registered office in Bombay and is engaged 
in the business of dyes, chemicals, plastics, and various other goods. The second 
petitioner is the Chairman and a Director of the first petitioner Company. In this 
petition for enforcement of fundamental rights under the Constitution they pray for 
the issue of a writ of certiorari or other appropriate writ, direction or order quashing 
an order made by the first respondent, the Chief Controller of Imports and Exports, 
Government of-India, New Delhi, by which he cancelled five import licences which 
had been granted to the first petitioner by the Joint Chief Controller of Imports and 


- Exports, Bombay. There is also a prayer for an order on the second respondent, the 


Collector of Customs, Bombay, directing him,to assess the igoods of the petitioner 


S O 
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Company which have been landed in Bombay having been imported on the strength 
of these licences and allow the petitioner company to clear them. Of these five 
licences, two were dated July 24, 1958, two dated August 16, 1958, and the fifth 
dated September 4, 1958. The total value of the imports authorised by these five 
licerices was Rs. 25,75,000. The petitioners contended that these five licences were 
granted to the petitioner Company on five applications sent by them by registered 
post to the Chief Controller of Imports and Exports, Government of India, New. 
Delhi—three sent on June 17, 1958; one on June 26, 1958; and the last on July 22, 
1958. It is further stated that in respect of each of these applications a letter was 
received by the Company from the office of the Chief Controller of Imports and 
Exports, Government of-India, New Delhi, intimating that their application had 
beeri forwarded to the Joint Chief Controller of Imports and Exports, Bombay, with 
* the necessary comments and asking the Company to contact this officer, the Joint 
Chief Controller of Imports and Exports, Bombay, direct in the matter. The peti- 
tioner Company wrote in each case to the Chief Controller of Imports and Exports, 
New Delhi, acknowledging receipt of these letters and at the same time to the Joint 
Chief Controller of Imports and Exports, Bombay, requesting that the licences should 
be issued to them at an early date. After the licences were received by the Com- 
pany from the office of the Joint Chief Controller of Imports and Exports, Bombay, 
the Company placed orders for the goods covered by these licences and some of the 
goods actually arrived at Bombay. Before however any of these goods could be 
clearedthe Company received a notice dated September 24, 1958, stating that 
whereas there was reason to believe that these five licences had been obtained 
fraudulently, the Government in the exercise of the powers’ specified in para. 9 of 
the Imports Control Order, 1955, proposed to cancel the said licences unless suffi- 
cient cause against that was furnished to the Chief Controller of Imports and Exports, 
New Delhi within 10 days of the date of the issue of the said notice. _On Septem- 
ber 26, the petitioner Company’s solicitors sent a telegram to the Chief Controller 
of Imports and Exports, New Delhi, requesting him to give particulars of the alleged 
fraud and to give them an appointment for inspection of papers and documents 
relied upon by him. On September 27, the Company wrote a letter to the same 
officer in which they gave a written explanation pointing out various facts and 
stating that they were victims of foul play by some person interested in causing 
damage to them and involving their reputation and in order to bring them in bad 
books with the authorities. In the concluding portion of this letter the Company 
stated : 

“We also reserve our right to add to, amend or alter the explanations contained in this letter 

hereafter and to submit such further explanations as may become necessary after taking inspection 
of all the papers and after getting the particulars of the alleged fraud. We shall thank you to give 
us also an opportunity of a personal hearing in the matter.” 
This written explanation was handed over to the first respondent by the Company’s 
representatives at an interview with him on September go. At that interview 
also, it is said, the representatives of the Company pointed out to Mr. Bilgrami that 
in the abšence of any particulars of the alleged fraud and without inspection of the 
papers relied upon by him it was not possible for the petitioners to give a complete 
explanation and that they reserved their right to give further explanation on getting 
the said particulars and inspection of the said papers. The Company’s represen- 
tatives had another interview with Mr. Sundaram, Director (Administration), in the 
Chief Controller’s Office on October 14, 1958. At this interview the petitioners 
again requested Mr. Sundaram to give them particulars and that they might be 
permitted to inspect the papers. No particulars were however furnished and no 
inspection was allowed; but on that very date when they had this interview 
with Mr. Sundaram the first respondent made the order of cancellation. 


` The ten grounds set out in clauses A to, L of para. 15 of the petition as the 


basis for the relief resolve on analysis into four only. These are :— 

(1) Clause g (a) of the Import Control Order under which the order of can- 
cellation has been made is itself unconstitutional being violativerof the petitioners? 
rights under Article 19 (1) (f) and (g) and Article 31 of the Constitution ; 
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(2) The order of cancellation has been made without compliance with the 
mandatory requirement of clause 10 of the Imports Control Order to give-the licensee 
“a reasonable opportunity of being heard ”. a 


(3) The first respondent, Mr. Bilgrami, had no authority in law to make 
any order under clause g of the Import Control Order ; ` 


(4) The petitioners have been denied equal protection of laws under Article 
14 of the Constitution inasmuch as other persons similarly situated have been given 
a proper opportunity and a personal hearing before taking any action against them, 
while the petitioners have-been denied a proper opportunity to show cause for the 
cancellation of licences and personal hearing in the matter. 


Of these four grounds, the third ground, viz., that Mr. Bilgrami had no 


authority in law to make an order under clause g of the Imports Control Order was . 


made in apparent ignorance of the fact that the Chief Controller of Imports and 
Exports, became competent to make an order thereunder in consequence of an 
amendment made in the Order, in 1958. As the clause originally stood the rele- 
vant words were: ‘‘ The Central Government or any other officer authorised in 
this behalf may cancel any licence granted under this order....”. By the amend- 
ment made on February 27, 1958, the words “‘ or the Chief Controller of Imports 
and Exports”? were inserted after the words “ the Central Government ” in this 
clause. The position on the relevant dates in September and October, 1958, there- 
fore was that the Chief Controller of Imports and Exports, New Delhi, had authority 
to cancel any licence granted under the Imports Control Order without being 
specially authorised in that behalf. It was apparently in view of this position which 
was pointed out by Mr. Bilgrami in his affidavit in opposition that the learned coun- 
sel for the petitioners did not press this ground at all. Nor did he press the fourth 
ground, viz., that the petitioner’s right under Article 14 of the Constitution has been 
infringed. It is obvious that if the order has been made without the petitioners 
having been given a reasonable opportunity of being heard that itself would entitle 
them to the relief prayed for. The question whether or not other persons were 
given a fair opportunity of being heard is entirely irrelevant. 


In opposition to this application, Mr. Bilgrami, the first respondent, contends 
inter alia that the provision or cancellation of a licence under clause 9 of the Order 
does not contravene any of the fundamental rights granted under Article 1g (1). 
(f) and (g) and Article 31 of the Constitution and that the petitioners were given 


` adequate and reasonable opportunity of being heard before the order of cancella- 


tion was made. Mr. Bilgrami has stated in the affidavit that while it is true that 
four applications for licence—three dated June 17, and one dated June 26,, 1958, 
were received in his office, the fact is that all these four applications were rejected, 
and that it is now found that while these four rejected applications were lying in 
his office, four similar applications bearing the same dates and containing the same 
particulars and a fifth application bearing the date July 22, 1958, somehow made 
their appearance in the office of the Joint Chief Controller of Imports and Exports, 


‘Bombay, along with five separate letters, one in respect of each application, con- 


taining recommendations for issue of licences purporting to have been issued from 
the Office of the Chief Controller of Imports and Exports, New Delhi, under the 
signature of one Shri M. L. Gupta, Deputy Chief Controller of Imports and Exports. 
The respondent contends that the purported signatures of Shri M. L. Gupta on these 


letters were not genuine. Mr. Bilgrami also contends that though these letters pur- , 


ported to state that the issue of licences was authorised by him he did not in fact 
give any authority, and that when the petitioners’ representatives interviewed him 
on September 30, 1958, they were told of the “ general nature of the fraud” and 
that he further told them that the issue of the licences had not been authorised by 
him as they purpoted to be and that they had been obtained fraudulently. The 
respondents further contend that when again on October 14, 1958, the petitioners 
had an interview with Mr. Sundaram, the Director of Administration in the Office 
of the Chief Controller of Imports and Exports Mr. Sundaram told them expressly 
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that the recommendations against which the disputed licences were granted to the 
petitioners were not genuine. 


The first contention on behalf of the petitioners is that clause g (a) of the Import 
Control Order is itself invalid as it violates a licencee’s rights under Article 19 (1) 
(f) and (g) and Article 31 of the Constitution. Clause 9 (a) is in these words :— 

“ Cancellation of Licences—The Central Government or the Chief Controller of Imports and 


Exports or any other officer authorised in this behalf may cancel any licence granted under this order 
or otherwise render it ineffective :— 


(a) If the licence has been granted through inadvertence or mistake or has been obtained by 
fraud or misrepresentation. . . < . 2). 2 


~ As in the present case there is no question of the licences having been granted 
through inadvertence or mistake it is not necessary for us to consider whether the 
provision for cancellation of licences on the ground that they have been granted 
through mistake or inadvertence is invalid. The question in the present case is 
whether the provisions for cancellation of licences on the ground that they have been 
obtained by fraud or misrepresentation is “ a reasonable restriction in the interests 
of the general public ” on the exercise of the petitioners’ right under Article 19 (1) 
(f) and (g). It has to be noticed first that here is no case of unbridled authority 
to cancel a licence nor is there any scope for arbitrary action. If a provision for 
giving a reasonable opportunity of being heard had not been made in the Order 
itself , it would have been necessary to consider whether this had still to be given 
because rules of natural justice required it. No discussion about the requirements of 
the rule of natural justice is however called for here, as clause 10 of the Order pro- 
vides that no action shall be taken under cleusés 7, 8 or 9, unless the Licensee/ 
Importer has been given a reasonable opportunity of being heard. It is proper to state 
that the learned counsel for the petitioners does not attack the validity of the pro- 
visions on the ground that it gives unbridled authority to cancel a licence, or that 
the requirements of natural justice have not bezn sufficiently fulfilled by clause 10. 
His argument is that though it may not be unreasonable that a licence should be 
cancelled if the licensee himself has practised fraud in obtaining it, cancellation 
is wholly unreasonable if it is made merely on the ground that it has been obtained 
by fraud, without it being further shown’that the licensee himself has been a party 
to the fraud. It appears to us that in most cases, if not in all cases, where a licence 


_ is obtained by fraud or misrepresentation it would be reasonable to think that the pér- 


son in whose favour the licence has been obtained, cannot but be a party to the fraud 
or misrepresentation. The petitioners’ counsel submitted that it is possible to imagine 
a case where an enemy of the person in whose favour the licence is granted procures 
such grant by means of fraud with the deliberate motive of accusing this person later 
on of fraud and thereby subjecting him on the one hand to criminal prosecution and 
on the other hand damaging his reputation and ruining his business. It is unnecessary 
for us to decide in the present case whether this may ever happen. Clearly however 
the fact that fraud by which the grant of the licences has been induced by an enemy 
is wholly immaterial on the present question. The entire scheme of control and re- 
gulation of imports by licences is on the basis that the licence is granted on a correct 
statement of relevant facts. That basis disappears if grant of the licence is induced ‘ 
by fraud or misrepresentation. Whether the licensee himself or some other party 
Js responsible for the fraud or misrepresentation, the fact remains that in such cases 
the basis of the grant of licence has disappeared. It will be absolutely unreasonable 
that such.a licence should be allowed to continue. We are therefore of opinion that 
the provision that licence may be cancelled, if it is found, after giving a reasonable 
‘Opportunity to the licensee to be heard, to have been obtained by fraud or mis- 
representation is a réasonable restriction in the interests of the general public on the 
exercise of the fundamental right of a citizen guaranteed under Article 19 (1) (f) and 
(g) of the Constitution. The cancellation being-under a valid law there can be no 
question of any right under Article 31 of the Constitution having been infringed. 


This brings us to the main contention pressed on behalf of the petitioners, viz.’ 
that the licensee has not been given a reasonable opportunity of being heard before 
. 
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the order of cancellation was made. There`can be no doubt that if a reasonable 
opportunity to be heard as against the proposed order of cancellation has not been 
given the order would-be an unjustified interference with the petitioners’ right. It 
is necessary therefore to examine the material on the record to see whether the petie 
tioners have succeeded in showing that no reasonable opportunity has been given. 


The requirement that a reasonable opportunity of being heard must be given 
has two elements. The first is that an opportunity to be heard must be given; the 
second is that this opportunity must be reasonable. Both these matters are justiciab!e 
and it is for the Court to decide whether an opportunity has been given and whether 
that opportunity has been reasonable. In the present case, a notice to show cause 
against the proposed order was given ; it was stated in the notice that the ground on 
which the cancellation was proposed was that the licences had been obtained fraudu-* 
lently ; and later on, a personal hearing was given. It must therefore be held that 
the requirement that an opportunity tọ be heard must be given was satisfied. What 
the petitioners’ counsel strenuously contends however is that though an opportunity 
was given that opportunity was not reasonable. In making this argument he had 
laid special stress on the fact that particulars of the fraud alleged were not given and 
an opportunity to inspect the papers though repeatedly asked for was not given. It 
is now necessary to consider all the circumstances in order to arrive at a conclusion 

- whether the omission to give particulars of fraud and inspection of papers deprived 
the petitioners of a reasonable opportunity to be heard. - 


There can be no invariable standard for “‘reasonableness” in such matters except 
that the Courts conscience must be satisfied, that the person against whom an action 
is proposed has had a fair chance of convincing the authority who proposes to take . 
action against him that the grounds on which the action is proposed are either non- 
existent or even if they exist they do not justify the proposed action. The decision of 
this question will necessarily depend upon the peculiar facts and circumstances of 
each case, including the nature of the action proposed, the grounds on which the 
action is proposed, the material on which the allegations are based, the attitude of the 
party against whom the action is proposed in showing cause against such proposed 
action, the nature of the plea raised by him in reply, the requests for further opportu- 
nity that may be made, his admissions by conduct or otherwise of some or all the 
allegations and all other matters which help the mind in coming to a fair conclusion on 
the question. The action proposed in the'present case, viz., the cancellation of the five 
licences was proposed on a tentative conclusion by Mr. Bilgrami on the basis of the 
material in his possession that the five licences had been obtained fraudulently. The 
main grounds on which this tentative conclusion appears to have been based were 
that four applications—three dated June 17 and one dated June 26, 1958, similar in 
all particulars to the four which are now found in the office of the Joint Controller 
of Imports and Exports, Bombay, had been actually received but had been rejected 
and were lying in the Chief Controller’s Office ; that four similar applications, bear- 
ing the same dates and same particulars which were lying in the Bombay Office and 
also a fifth application dated July 22, were accompanied by five forwarding letters 
purporting to have been signed by Mr. M. L. Gupta recommending the prayer for 
licence and containing a statement that the first respondent had authorised such issue 
of licences on those applications but these signatures purporting tò have been of Mr- 
M. L. Gupta were not really his signatures ; that while the forwarding letters pure 
ported to state that the issue of these licences prayed for had been authorised by 
Mr. Bilgramias the Chief Controller of Imports and Exports, New Delhi, he himself 
knew that such issue had not been authorised by him. We find that in the very notice 
that was given to the petitioners’ company to show cause against the proposed action 
of cancellation, it was stated that these licences appeared to have been obtained by 
fraud. On the question of particulars of fraud, it has been stated by the first res- 
pondent in his affidavit that at that stage no particulars of the fraud could be given 
by him as they were unknown to him, but that he did inform the petitioners’ 
representives—Mr. Parikh, a Director of the Company, the second petitioner, 
Mr. Rangwala, who is the Chairman of the Company and the Company’s 
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solicitor, Mr. Hussaini Doctor of the “general nature of the fraud ”. In para. 23° 
of his affidavit Mr. Bilgrami has made the following statement :— 


“ I say that the Director of the pettioners’ Company, Shri B. K. Parekh and Shri Rangwala and. 
their attorney’s partners, Mr. Huseini Doctor saw me on the goth September, 1958. I told them 
that the issue of the licences had not been authorised by me as they purported to be and that they 
had been obtained fraudulently, though at that stage I was unable to say how exactly and by whom 
the fraud was committed. As also the investigation by the Police was already in progress, it was not 
possible to give minute particulars of the fraud. When the petitioners were told as above, the peti-. 
tioners’ chairman started raising contentions suggesting that the fraud might have been committed. 
pee of the Gujarati Maharashtrian and anti-Muslim feelings amongst the employees of his. 


The affidavit in reply was sworn by Rangwala himself. We find therein repeated 
denials of Mr. Bilgrami’s assertion that the Company’s representatives were told of 
the “general nature of the fraud”. -Itis worth noting, however, that .as regards the. 
categorical statement made in para. 23 as to what Mr. Bilgrami told Mr. Rangwala 
and others and what they told him there is no clear denial. Dealing with para. 23 of 
Bilgrami’s affidavit in para. 20 ofhis own affidavit in reply. Rangwala after saying. 
that the first respondent’s statement does not say anything as to how exactly and by 
whom the fraud was committed but simply added that the first respondent did not say 
anything beyond the fact that the licences had been obtained by fraud. It is signifi- 
cant that no specific denial was made of Mr. Bilgrami’s assertion that to Mr. Rang- 
wala, Mr. Parekh and Mr. Huseini Doctor he had himself stated that the “ issue 
of the licences had not been authorised by him as they purported to be”. No 
less important is the fact that Rangwala does not deny the assertion made by Mr. 
Bilgrami that he (Mr. Rangwala) in the course of that interview on September 30, 
suggested thatthe fraud might have been committed by reason of certain feelings- 
amonst the employees of his trm. tis reasonable therefore to believe that besides 
stating that the licences had been obtained fraudulently, Bilgrami definitely informed 
the Company’s representatives on September 30, 1958, that though: issue of the 
licences had been purported to be authorised by him—with apparent reference to- 
the forwarding letters recommending the issue of the licences—this had not actually. 
been authorised and further that on receipt of this information the Company’s. 
representatives instead of saying that no fraud had been practised and that Mr. 
Bilgrami was making a mistake in thinking that he had not authorised the issue of 
the licences and that perhaps his memory had failed him took refuge behind the plea 


that it was not the Company but some enemy of the Company who had perpetrated 
the fraud. 


The petitioners’ representatives had also an interview with Mr. Sundaram on 
October 14, 1958. While we have not got any statement of Mr. Sundaram himself 
as to what happened in that interview we find apart from .Mr. Bilgrami’s affidavit in. 
para. 24 that Mr. Sundaram also informed the petitioners’ representatives at that 
interview that the recommendations against which the disputed licences were granted. 
to the petitioners were not genuine, (which assertion was repeated in slightly different 
words in para. 29) the fact that the first respondent’s letter, dated December 18, 1958, 
a copy of which Mr. Rangwala annexed to his affidavit in reply concluded with the 
following words :— ` 


“It may be stated that.the fact that the following letters referred to above were not genuine were 
mentioned to the representatives of your firm when they interviewed Shri D. R. Sundaram, Director, 
(Administration) on 14th October, 1958.” 


Though annexing a copy of this letter to his affidavit in reply Mr. Rangwala did not 
state that this statement in the concluding portion of the letter was not true. This 
justifies the conclusion that Mr. Bilgrami’s assertion that Mr. Sundaram told the 
Company’s representatives that the forwarding letters containing the recommenda- 
tions on the basis of which the licences had been issued were not genuine is true. 
Mr. Bilgrami’s statement in para. 29 of his affidavit is that when Mr. Sundaram in- 
formed the Company’s representatives of this they had no explanation to give. 
Dealing with para. 29 of this affidavit in para. 23 of his own affidavit Mr. Rangwala 


t 
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did not state that Mr. Sundaram did not tell them that the licences issued were on the 
basis of documents which were not genuine, or that on being so told they had no 
explanation to offer. : 


On a consideration of the entire background in which the notice for cancellation 
was issued, what was stated by the petitioners in their letter, dated September 27, 
and what we find to have taken place at the interviews on the goth September and 
the 14th October, specially the fact that the Company’s représentatives appeared to 
have been more concerned to show that the Company was not a party to the fraud 
than to show that there was no fraud practised at all, we are of opinion that the omis- 
sion to give further particulars or inspection of papers did not derprive the petition- 
ers of a fair chance of convincing Mr. Bilgrami that the grounds on which cancella- 
tion of the licences was proposed did not exist, or even if they existed, they did not 
justlfy cancellation of the licences. We are, therefore, of opinion that the opportunity 
that was given to the petitioners in the present case amounted to a reasonable 
opportunity of being heard against the action proposed. - 


The petitioners are, therefore, not entitled to any relief. 
The petition is accordingly dismissed with costs. 


Subba Rao, 7—I have had the advantage of perusing the judgment of my learned 
brother, Das Gupta, J., I regret my inability to agree with his conclusion. 


The facts are fully stated in the judgment of my learned brother and I shall, there 
fore, briefly restate only the material facts. The first petitioner, M/s. Fedco (Private) 
Limited (hereinafter called the-Company) is a Company registered under the Indian 
Companies Act having its registered office in Bombay. It is engaged in the business 
of dyes, chemicals, plastics and various other goods. The second petitioner is the 
Chairman and a Director of the first petitioner-Company. The Company sent five 
applications by registered ‘post to the Chief Controller of Imports and Exports, New 
Delhi, (hereinafter called the Chief Controller). Three of the applications were dated 
June 17, 1958, one was dated June 26, 1958, and the last was dated July 22, 1958. 
In the said applications the Company prayed for the issue of import licences to ena- 
ble them to place orders and import different types of goods from West Germany. 
In regard to each of these applications, the Company received a letter purporting to 
be from the office of the Chief Controller intimating them that their applications had 
been forwarded to the Joint Chief Controller of Imports and Exports, Bombay, 
(hereinafter called the Joint Controller) with the necessary comments. The Com- 
pany acknowledged the receipt of these letters. Thereafter five licences were received 
from the Office of the Joint Controller,Bombay, and two of them were dated July 24, 
1958, another two were dated August 16, 1958, and the fifth was dated September 4, 
1958. On the basis of the said licences, orders were placed with a foreign company 
in West Germany and goods of considerable value actually arrived in the Bombay 
port. By letter dated September 23, 1958, the Joint Controller asked the Company 
to return the said five licences granted to them without entering into any commit- 
ments. After some correspondence between the Company and the Chief Controller, 
the former received a notice, dated September 24, 1958, from the latter to the effect 
that the Government had reason to believe that the said licences were obtained frau- 
dulently and therefore they proposed to cancel the said licences unless sufficient cause 
was shown against such action being taken within ten days of the issue of the said 
notice. On October 16, 1958, the Company received an undated order from the 
Chief Controller purporting to cancel the said five licences. The Company and their. 
manager filed the present petition under Article 32 of the Constitution praying for a 
writ of certiorari or other appropriate writ quashing the order of the Chief Controller 
‘cancelling the said five licences and _ directing the Collector of Customs, Bombay, to 
assess the goods of the Company which had been imported into India and allow them 
to clear the same. ` 


f Mr. Purshottam Trikamdas, learned counsel for the petitioners, in support 
‘of his contentions taised before us two points, viz., (1) clauses 9 and 10 of the Imports 
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Control Order, 1955, (hereinafter called the Order) whereunder the licences were 
cancelled infringe the fundamental rights of a citizen under Article 19 (1) (f) and 
(g) of the Constitution inasmuch as the said provisions constitute an arbitrary and 
unreasonable restriction on the said rights ; and (2) the Chief Controller has not 
complied with the provisions of clause 10 of the Order as he failed to give the 
Company reasonable opportunity of being heard before the licences granted to them 
were cancelled and therefore the act of the Chief Controller in cancelling the 
licences infringes the rights of the Company under Article 19 (1) (f) and (g) of the 
Constitution. i f 


The first point need not be considered asI am clearly of the view that no 
“reasonable opportunity” within the meaning of clause 10 of the Order was given to 
the petitioners by the Chief Controller. The material parts of clauses 9 and 10 of 
the Order read :— = i 


“CLAuse 9. Cancellation of Licences:—The Central Government or any other Officer authorised 
in this behalf may cancel any licence granted under this Order or otherwise render it ineffective :— 


(a) if the licence has been granted through inadvertence or mistake`or- has been obtained by 
fraud or misrepresentation ;”. 3 1 


CLAUSE 10. Applicant or Licensee to be heard—No action shall be taken under clauses 7,8o0rg 
unless the licencee Importer has been given a reasonable opportunity of being heard .” 


It is not disputed that the Central Government delegated its powers to act under 
these clauses to the Chief Controller.. The first question is, what is the scope of the 
enquiry under clause 10 of the Order ? Is it purely an administrative act or is it a 
quasi-judicial act? The criteria to ascertain whether a particular act is a quasi- 
judicial act or an administrative one have been laid down with clarity by Lord 
Justice Atkin in Rex v. Electricity Commissioners, Ex Parte London Electricity Joint Com- 
mittee Co.1, elaborated by Lord Justice Scrutton in Rex v. London County Council, Ex 
Parie Entertainments Protection Association, Ltd.? and authoritatively restated by this Court 
in Province of Bombay v. Khusaldas S. Advani*. They laid down the following con- 
ditions : (a) the body of persons must have legal authority ; (b) the authority should 
be given to determine questions affecting the rights of subjects ; and (c) they should 
have a duty to act judicially. All the three conditions are satisfied in this case. Un- 
der the said clauses authority is conferred on the Central Government or any other 
officer authorized in this behalf to cancel any licence granted under the Order and 
the cancellation of a licence certainly affects the rights of subjects. A clear duty to 
act judicially is imposed by clause 10 on the said authority. He has to give to the 
affected party “reasonable opportunity of being heard”. It is, therefore, clear that 
under clauses 9 and 10 of the Order, the Chief Controller performs a quasi-judicial 
act and is therefore bound to follow the principles of natural justice in cancelling a 
licence. Clause 10 clearly and without any ambiguity describes the principles of 
natural Justice by using the three well-known words and phrase, viz., “reasonable”, 
“opportunity” and “of being heard”. They imply that when the charge is one of 
fraud the affected party‘is entitled to know the particulars of fraud alleged, to ins- 
pect the documents on the basis of which fraud is imputed to him and to a personal 
hearing to explain his case and to absolve himself of the charge made against him. 
Without these elementary safeguards provided by the authority, the opportunity to ` 
be heard given to the licensee becomes an empty formality. With this background 
I shall scrutinize the relevant facts to ascertain whether any such reasonable oppor- 
tunity was given to the petitioners in this case. The question falls to be decided only 
on the affidavits filed by the parties. I shall assume for the purpose of this petition 
that the affidavit filed -by the Chief Controller represents what all had taken place 
between him and the representatives of the Company. The notice dated September 
24, 1958, issued to the petitioners laconically states that the licencés granted -by the 
Joint Controller to the Company were fraudulently obtained and therefore it was 
notified that the Government of India, in exercise of the powers specified in paragraph 
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9 of the Order proposed to cancel the said licences unless sufficient cause against the 
proposed action was furnished to the Chief Controller within ten days of the date of 
the issue of the notice. On receipt of the said notice, the petitioner Company sent a - 
telegram through their Solicitors requesting the Chief Controller not to publish the 
said notification. On September 26, 1958, the GCompany’s Solicitors sent another 
telegram to the Chief Controller requesting him to give them the particulars of the 
alleged fraud and to give them an appointment for inspection of papers and docu- 
ments relied.upon by the Chief Controller. On September 27, 1958, the Company 
sent a letter to the Chief Controller pointing out the relevant facts and stating that the 
petitioner-Company had accepted the licences honestly and had at no time any rea- 
son to doubt the bona fides of the grant of the licences to them ; that they suspected 
that they were victims of foulplay by some persons interested in causing damage to 
them and to their reputation ; that Mr. B. K. Parekh, a Director of the petitioner- 
Company, and the Company’s Solicitor, Mr. Hooseini Doctor, met the Chief Con- 
troller on September 30, 1958, and handed over the explanation to him and also. 
personally told him that in the absence of any particulars of the alleged fraud and 
without inspection of the papers relied upon by the Chief Controller, it was not possi- 
ble for the petitioner Company to give a complete explanation and that the peti- 
tioners reserved their right to give further explanation on getting the said particulars. 
and inspection of the said papers. They also requested the Chief Controller to give the 
Company a personal hearing to meet the charges after giving the necessary payticu- 
lars and the inspection of papers asked for. The Chief Controller told them that the 
issue of the licences had not been authorized by him as they purported to be and that 
they had been obtained fraudulently, though at that stage he was not able to say how 
exactly and by whom the fraud was committed. He also did not give them the particu- 
lars of fraud. The Director of the Company suggested that the fraud might have 
been committed by reason of the Gujarati Maharashtrian and anti-Muslim feeling 
amongst the employees of the Company. On behalf of the petitioner Company, the 
Chief Controller was told that it was not possible for the Company to give a complete 
explanation and that they reserved their right to give further explanation. The 
petitioners were not allowed inspection of the papers. By their letter dated October 
3, 1958, the Company recorded what took place at the said interview and sent it to 
the Chief Controller. The petitioners again wrote another letter to the Chief 
Controller reminding him that they had not received any particulars of the alleged 
fraud. This letter: was personally handed over to Mr. Sundaram, the Director of 
Administration in the Office of the Chief Controller on October 14, 1958. At that 
interview, Mr. Sundaram told the petitioners that the recommendations against 
which the disputed licences were granted were not genuine. On October 16, 1958, 
the Chief Controller cancelled the said five licences issued to the petitioner Company. 
On the aforesaid facts, which we have assumed for the purpose of this petition, can it 
be said that the Chief Controller gave the petitioners a “ reasonable opportunity 
of being heard ” to enable them to establish that no fraud had been committed in 
getting the said licences? 


The learned Solicitor-General, appearing for the respondents, contended that. 
the Company admitted the fraud, that their only defence was that the fraud might 
have been committed by reason of the Gujarati Maharashtrian and anti-Muslim 
feeling amongst the employees of the Company and that therefore the fact that the 
Chief Controller told the petitioners that the issue of the licences had not been 
authorized by him and the fact that Mr. Sundaram told the petitioners on October 
14, 1958, that the recommendations against which the disputed licences were granted 
to the petitioners were not genuine, were, in the circumstances, sufficient disclosure 
of the particulars of fraud and that, therefore, reasonable opportunity within the 

meaning of section 25 (1) of the Act had been given to the petitioners. I find it very: 
difficult to accept this argument. ‘The argument assumes that the petitioner-Gompany 
‘accepted the version given by the Chief Controller or by Mr. Sundaram. For the pur- 
pose of this petition it must be assumed that the petitioners were innocent. The notice 
was given-to them to show cause why the licences given to them should not be.cancel- 
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led on the ground offraud. By letters and in person they requested the Chief Controller 
to give them the particulars of the fraud, and to allow them to inspect the relevant 
documents so that they might give a further explanation to show causé against the 
cancellation of the licences. The affidavit filed by the Chief Controller only dis- 
closes that he, in his conversation with the Solicitor and the Director of the.Company, 
mentioned to them that he did not issue the licences. In the affidavit he admits that 
they asked for particulars and for the inspection of the documents ; but he says that 
the petitioners were told sufficiently what was against them’ and their demand for the 
inspection of the papers was mischievous. But what he told them about the parti- 
culars of the alleged fraud is, in his own words :— i 
“I told them that the issue of the licences had not been authorised by me as they purported-to be 

and that they had been obtained fraudulently, though at_that stage I was unable to say how exactly 
. and by whom the fraud was committed.” 
‘The conversation with Mr. Sundaram on October 14, 1958, does not carry the-matter 
further. He has not been authorized by the Central Government to make an enquiry 
and the fact that he told. the petitioners that the recommendations against which the 
disputed licences were \granted were not -genuine, even if true, doés not carry the 
matter any further. The fact, therefore, remains that notwithstanding specific 
_ request by the petitioners no particulars were furnished to them, : no facilities for 

inspection of the relevant documents given and no date was fixed for the enquiry in 
regard to the alleged fraud. G 


The learned Solicitor-General asked, what was that that the petitioners could 
have gained if the particulars were given and if they were allowed to inspect the 
relevant documents? This is a lopsided way of looking at things. ‘The question 

` should have been, what-reasonable opportunity to be heard was given to the petitio- 
ners to establish their innocence ? That apart, without apportioning any blame either 
on the petitioners or on the respondents, many possibilities can be visualized, viz., 
(i) the petitioners were guilty of fraud ; they knew that their applications were 
rejected by the Chief Controller, they got similar applications surreptitiously intro- 
duced in the Bombay Office with forged recommendations under the signature of the 
Deputy Chief Controller, New Delhi, Mr. M. L. Gupta, and obtained the licences by 
practising fraud on the Joint Chief Controller, Bombay ; (ii) a third party, pre- 
sumably a rival business-man or members of the staff of the: Company, evolved.a 
.complicated scheme of fraud to cause damage to the Company and their reputation ; 
the Company’s enemies came to know that the applications of the Company were 


rejected, then forged fresh applications, got them surreptitiously introduced-in the ` 


Bombay Office and got the licences issued in favour of the petitioners : this is a rather © 


far-fetched theory ; (iii) after the applications were rejected, fresh applications were 
filed in the New Delhi Office, got forwarded to the Joint Chief Controller, Bombay, 
with the directions issued by the Deputy Chief Controller, New Delhi ; (iv) the 
original applications field by the Company were ordered, and not rejected, by the 
Chief Controller or his Deputy and they were sent in due course along with the 
recommendations duly signed by the Deputy Chief Controller to the Joint Controller, 
Bombay, and that the licences were issued in the usual course; the Office of the Chief 
‘Controller, New Delhi, after realizing that licences were issued contrary to.rules or 
orders that licences should not be issued in respect of goods to be imported from soft 
currency areas, set up a false case of the original applications being rejected and the 
fresh applications substituted in the Bombay Office. The aforesaid are some of the 
possibilities and there may be many others. When notice was issued to the peti- 
tioners on the ground of fraud, they were certainly entitled to the particulars thereof. 
“The Chief Controller could have given the following particulars; (i) the petitioners’ 
-applications were rejected on a particular date ; (ii) the orders of rejection were 
‘communicated to them on a particular date ; (iii) that he did not issue any letters 
to the petitioners as regards the forwarding of their applications or the recommen- 
‘dations to the Joint Chief Controller; Bombay ; (iv) after the rejection of their 
“applications, the Office of the Chief Controller did not receive any letters from the 
petitioners ; (v) that the applicatioris on which the licences were issued were not the 
‘same applications sent to the Delhi Office; (vi) that the signature of Mr. M. L. Gupta 
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was forged and (vii), that there is nothing in the Bombay Office to show that they 
received any applications from the Delhi Office. If these particulars were given to the 
petitioners, they might have by inspecting the documents proved that there was no 
fraud, that there was no order rejecting the applications, that the despatch book 
showed that the applications were forwarded to the Bombay Office and that the 
original applications were not in that Office, that the despatch book and the receipt 
book showed the correspondence that passed. between the Chief Controller and the 
petitioners, and that the signature of Mr. Gupta on the recommendations was genuine, 
It is not as if the petitioners admitted that they committed the fraud. When they were 
confronted. with the notice, unless the particulars were given to them and the docu- 
ments shown to them, it was not possible for them to know whether a fraud was com- 
mitted at all and, if committed, how was it committed... Only for the’ purpose of 
explaining that no fraud was committed by them, they asked for the particulars, ` 
for inspection of the relevant documents and for a personal hearing ; all these were 
denied to them. In the circumstances, I find it not possible.to hold that the peti- 
tioners were given reasonable opportunity of being heard within the meaning of clause 
10 of the Order. The stakes are high and the order of cancellation was made arbi- 
trarily and in utter disregard of the principles of natural justice. I should not be 
understood to have expressed any opinion on the merits ofthe case. It. may be, or 
it may not be, that the petitioners were guilty of fraud ;, but they should have been 
given a reasonable opportunity of being heard before they were condemned as having 
committed the fraud and their licences were cancelled, I, - therefore, direct the 
issue of a writ of certiorari quashing the order of the Chief Controller cancelling 
the licences granted to the petitioners. 


Orver.—In accordance with the opinion of the majority the Petition is dismissed 
with costs. | i i 


Petition dismissed, 
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The Commissioner of Income-tax, West Bengal a. Appellant* 
U. ` X = 
‘Kalu Babu Lal Chand die Respondent. 


Income-tax Act (XI of 1922), section 10—Karta of Hindu Joint family becoming partner of firm and , 
managing director of company which took over the business—Remuneration earned by—If income of joint Jamily 
for purposes of assessment to income-tax. 


If for the purpose of contribution of his share of the Capital in the firm the karta of a joint Hindu 
family brought in monies out of the till of the Hindu undivided family, then he must be regarded as 
having entered into the partnetship for the benefit of the Hindu undivided family and as between him 
and the other members of his family he would be accountable for all profits received by him as his 
share out of the partnership profits and such profits would be assessable as income in the hands of 
the Hindu undivided family. 4 - 


Where the promotion of a company and taking over a concern (of which R the Karta ofa Hindi 
joint family was a partner) and the financing of it were all done with the help of the joint family funds 
and R did not contribute anything out of his personal funds if any, the managing director’s remunera- 
tion received by R was, as between him and the Hindu undivided family, the income of the latter and 
should be assessed in its hands. ; 


- The acquisition of the business, the floatation of the company and the appointment of the mana- 
ging director are inseperably linked together. The joint family assets were used for acquiring the 
concern and for financing it and in lieu of all that detriment ‘to the joint family properties the 
joint family got not only the shares standing in the names of the Karta and his brother but also, as. 
part and parcel of the same scheme, the managing directorship of the. company when incorporated. - 


Appeal by Special Leave from the Judgment and Order, dated the 8th Septem- 
ber, 1955, of the’ Calcutta High Court in Income-tax Reference No. 77 «Of 195r. 


* C.A. No. 431 of 1957. a > 15th May, 1959. 
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C. K. Daphtary, Solicitor-General of India (Gana athy Iyer and D: Gupt - 
cates, with him), for Appellant. iii IERO 
N. C. Chatterjee, Senior Advocate. (B. Sen Gupta and D. N. Mukherjee, A 
with him), for Respondent. i S R 
The Judgment of the Court was- delivered by 


‘Das, C.J.—This appeal by Special Leave is directed against the order of the 
High Court of Calcutta passed on September 8, 1955, on a reference made by the 
Income-Tax ‘Appellate’ Tribunal under section 66 (1) of the Indian Income-Tax 
Act whereby the High Court answered the ‘first question referred to it in the negative 
and the second question in favour of the respondent assessee. The facts leading 

- up to the present appeal are briefly as hereinafter narrated. FA 

`The respondent was ‘at all material times a Hindu undivided family of which 
one B. K. Rohatgi was the eldest male member and as such its karta. It 
appears that. in 1930 the’ said B. K: Rohatgi became interested in a concern called 
the India Electric Works carried on. by Milkhi Ram and other persons none of whom 
was a.member: of the assessee family. Evidently it was decided that a’ Company 
would be floated, inter alia, for the purpose: of acquiring and taking over the said 
India Electric Works as a going concern. - The said B. K. Rohatgi was one of the 
promoters of that Company. Pursuant to an agreement with the vendors of the 
business of India Electric Works the said B. K. Rohatgi, as:such promoter, as afore- 
said and on behalf of :the said- Company then: to- , be formed, took jover-the “said 
business as a going concern on and from March 1, 1930, and carried, on the same 
since then. until December 19, 1930, when the contemplated Company was even- 
tually incorporated under -the Indian’ Companies Act ‘as’a’ ‘private'‘company with 
limited liability under the name of India Electric Works Ltd. (hereinafter called 
“ the said Gompany ”.) x . , 

Article 132 of the Articles of Association of the said Company provi 
the first Managing Director would be the ‘said B. K. Robatel or Xe his yee 
successors in business whether under his name or ‘any other style or firm ” and that 
the said B. K. Rohatgi would continue to be the Managing. Director until he would 
resign or be found guilty ofany act of fraud‘ or dishonesty or be’ removed in the 
manner thereinafter provided. Article'133 laid down’.the ‘circumstances in which 
and the conditions on which the Managing Dirgctor might be removed. Article 
135 provided for the remuneration of the Managing Director-which was fixed at 
Rs. 6,000 per annum or a commission of 15 percent. on the ‘net profits of the 
Company, to be.‘computed in the manner therein mentioned. ‘The powers of the 
Managing Director were enumerated in Article 136 under twenty sub-heads. Article 
138 provided that. the Company should “forthwith enter into an agreement 
-under the seal with Mr. Benoy Krishna Rohatgi in terms of the draft which has been 
approved on behalf of the Company >». For some reason or other, not apparent on 
the record, it was not till January 31, 1934, that-an agreement was actually.entered 
into ‘between the said Company and the said B. K. Rohatgi. The terms and con- 
ditions contained in the agreement and the powers and authorities conferred there- 
by on B. K. Rohatgi were in substance the same as those mentioned in the Articles. 


of Association referred to above. 


Of the total g50 ordinary shares of Rs. 500 each issued and subscribed, 326. 
shares stood in the name of the said B. K. Rohatgi, 356 shares in the name of his. 
brother R. K. Rohatgi and 1o-shares in the name of one Laxminarain said to be 
an employee of the assessee-family. ‘There is no dispute that prior to the account-. 
ing year relevant to the assessment year 1943-44 the Managing Director’s remunerae 
tion received by the said B. K..Rohatgi was credited in the books of the Hindu un- 
divided family-just as the dividends on the shares held in the names of his brother 
and. ei himself had been done. In paragraph 6 of the Statement of | the Case it is 
stated :— a 

` x (1947) 15 LT.R.- 124. SES t oe a7 


`‘ 
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“ It was not denied by the Assessee that India Electric Works Limited was floated mainly with 
the funds provided by the Assessee and Mr. Rohatgi made no contribution in this respect. Further, 
all along its career Indian Electric Works Limited was financecd from time to time by the Assessee- 
Hindu Undivided Family. It was further found that it was for the first time in the year of assess- 
ment that the Assessee claimed that the remuneration belonged to Mr. Rohatgi personally. Up to. 
1942-43 assessment’all along both Mr. Rohatgi and_the Hindu Undivided Family Aésessee in their 
accounts treated the whole of the remuneration paid to Mr. Rohatgi as the income of the Hindu. 
Undivided Family.” f 


In the accounting year relevant to the assessment year 1943-44 the Managing 
Director’s remuneration received by B. K. Rohatgi amounted to Rs. 61,282 and 
during the 1943-44 assessment proceedings it was claimed that the whole of it was 
the personal earnings of the said B. K. Rohatgi and should not be added to the in- 
come of the Hindu undivided family which is the respondent before us. 


The Income-tax Officer rejected this claim. On appeal to the Appellate 
Assistant Commissioner, the latter concurred with the view of the Income-tax Officer, 
The assessee went up on further appeal to the Income-tax Appellate Tribunal. The 
Tribunal struck a middle course. It held that Rs. 61,282 was made up of two. 
kinds of remuneration, namely (1) remuneration for services rendered by the assessee 
family in the floatation.and financing of the said Company and (2) remuneration 
for the personal services of the said B. K. Rohatgi. The Tribunal, therefore, 
apportioned the amount received between the two categories of remuneration 
and allocated Rs. 30,000 computed at the, rate of Rs. 2,500 per month to the personal 
services of the said B. K. Rohatgi and the rest to the remuneration due to the servi- 


ces of the assessee family. . is , 


On the application of the respondent-assesseé the Tribunal made a reference 


under section 66 (1) of the Indian Income-tax Act and the.questions referred -were 
as follows :— fh ete `. i i 


nE on 7 . i doa 


“ (1) Whether-on the facts and in the circumstances ofthis case, the Income-tax Appellate 
Tribunal was justified in apportioning the sum of Rs. 61 »282 into two parts assessing one in the hands 
of the Assessee Hindu undivided family and the other in the hands of Mr. B. K. Rohatgi ? 

` (2) If the answer to the above question be in the negative whether the assessment of the said 


um of Rs. 61,282 should be on Mr. Rohatgi personally or on the'Assessee Hindu undivided family >?” 


‘When the reference came up before the High Court for hearing, the, learned 
Judges felt that the statement of’case submitted by the Tribunal was inadequate 
and that it would not be possible for the Court to answer the questions unless 
certain other facts were Clearly stated. The High Court accordingly directed the 
Tribunal to submit a further statement ‘of case and to include.therein answers to the 
following questions:—- > > oe 


“ (a) With whose funds were the shares, on the strength of which Mr. Rohatgi h 
is the Managing Director, purchased and to whom do they really belong ? E es ij ang 


($) Who has been in enjoyment of the dividend paid on those shares ? 


(c) In what capacity was Mr. Rohatgi originally appointed to and was holding, at the relevant 
time, the office of the Managing Director of the India Electric Works, Ltd., namely,. whether in his 
personal and individual capacity or otherwise ? ` ~~ E 
: (d) Besides the qualifying shares, are there any further shares of the Compan tanding i 
name of Mr. Rohatgi and if there are such shares, with whose funds were such shares aedd ada 
whom do they really belong ? ” : : 


A further statement of case was accordingly submitted by the Tribunal. The 
Tribunal concluded its findings and expressed its opinion on the questions speci- 


“ Questions (a), (6) and (d).~—All the shares in the India Electric Works, Limited, standing į 
name of Mr. B. K. Rohatgi (326 shares) and Mr. R. K. Rohatgi (356 shares) were pra in he 
funds belonging to the assessee family and they belong to the family and the family has been in enjo 
ment of the dividends paid on those shares, Besides the 10 qualifying shares there are 316 more there 
in the Company standing in the name of Mr. B. K. Rohatgi and those shares also belong to the assests 
family. Aa E a ar VE ia ian ee nee er ee SO, EOE 

Question (c).—The answer is a matter of inference from the facts above stated, í , 
conclusion A that Mr. B. K. Rohatgi was originally appointed to and was at the: wie eed 
holding the office of the Managing Director of the India Electric Works; ‘Limited, in Fc ‘capacity “as 
aqember and kart# of the assessee family.” ty as 
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Learned counsel appearing before the High Court did not make any attempt 
to support the Tribunal in its choice of the middle path byt conceded that the income 
was either the income of the family or the personal income of the said B. K. Rohatgi 
and that there could be no justification for ascribling a portion of it to the remunera- 
‘tion of the said B. K. Rohatgi as an officer of the Company and ascribing the other 
portion to a return made by the Company to the family for benefits received. The 
‘High Court accordingly answered the first question in the negative. As regards 
the second question, the High Court thought that the case was covered by the dé- 
cision in the case of Commissioner of Income-tax, Madras v. S.N. N. Sankaralinga Iyer,* 
and expressed the opinion that the assessment of the said sum of Rs. 61,282 should 
‘be on Mr. Rohatgi personally. ; 


Feeling aggrieved by the aforesaid ariswer, the Commissioner of Income-tax 
applied for and obtained from this Court Special Leave to appeal to this Court against 
‘the order of the High Court. The learned Solicitor-General appearing before us 
in support of this appeal has not challenged the correctness’ of the answer given. by 
the High Court to the first question and, therefore, we are now concerned only with 
the correctness of the answer given by the High Court to the second question. 


_ It is now well settled that a Hindu undivided family: cannot as'such enter into 
.a contract of partnership with another person or persons. The karta- of the Hindu 
undivided family, however may and frequently does enter into partnership with out- 
siders on behalfand for the benefit ofhis joint family. But when he does-so, the other 
members of the family do not , vis-a-vis the outsiders, become partners in the firm. 
They cannot interfere in the management of the firm: or claim -any: account 
of the partnership business or exercise any of the rights of a partner. So far as the 
outsiders are concerned, it is the karta who alone is and is in law recognised as, the 
partner. Whether in entering into a partnership with outsiders, the karta acted in 
his individual capacity and for his own benefit or he did so as representing his joint 
family and for its benefit is a question of fact. If for the purpose of contribution of his 
share of the capital in the firm the karta brought in monies out of the till of the Hindu 
undivided family, then he must be regarded as having entered into the partnership 
‘for the benefit of the Hindu undivided family and as between him and the other 
members of his family.he would be accountable for all profits received by him as 
this share out of the partnership profits and such profits would be assessable as income 
‘in the hands of the Hindu undivided family. Reference may be made to -the cases 
-of Kaniram Hazarimull v. Commissioner of Income-tax, West Bengal,* and Dhanwatay, V.D. 
-y, Commissioner of Income-tax, Madhya Pradesh and Bhopal®, in support of this view. The 
same principle has been applied to the case of a karta appointed as a Treasurer 
.of a Bank and the remuneration received by him for services rendered as such 
Treasurer has been treated as the income of the Hindu undivided family of which 
he was the karta and was assessed in its hands. The same principle has been ex- 
tended to the remuneration received by a karta as the managing agent of a Com- 
pany with limited liability (See Haridas Purshottam, In re)*. Stone G.J., with whom, 
Chagla, J., agreed, held that as the managing agency was derived from or acquired 
with the assistance of the joint family property, that is, the mills in which the assessee 
aas karta was beneficially interested, the income from the managing agency received 
by the assessee must be treated as the income of the family of which he was the karta 
Reference is, however, made to certain decisions in support of the contrary view; 
but those decisions appear to turn on the facts found to be established in those parti- 
cular cases. Thus, in Murugappa- Chetty v. Commissioner of Income-tax, Madras® it had 
not been established either that the managing agency agreement had, in fact, been 
-obtained by the karta for and on behalf of the Hindu undivided family or that the 
income was earned by utilising the joint family property or utilising it to its detri- 
‘ment. The case of R. Hanumanthappa v. Commissioner of Income-tax, Madras®, simply 
follows Murugappa Chetty’s caset, and does not carry the. matter any further. As 
ee a a a A as 
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will be seen‘hereafter, to the fact establiskied-in the ĉase now before “us these“ two” 
decision can have no application. ` Bg ee og on 


_It is then stated that the position of a Managing Director stands on a footing. 
different from that of a partner or a managing agent and, therefore, the principles. 
applicable to the income derived by a karta as a partner or managing agent cannot 
apply to the remuneration received by the karta as the Managing Director of a Com- 
pany. In Sian place it is said that under the’ Indian Companies Act, a Hindu 
undivided family cannot, by reason of the. definition given in section 2 (g-A) bé 
appointed a managing agent of a Company. . In. the next place, the office of a 
managing director, it is urged, involves a personal element and the appointment 
of a managing director must necessarily be of a particular person for his personal 
skill and other qualities and therefore, the remuneration received by him must be 
his personal earnings. Neither of these two considerations. appears tousto be 
tenable. Vis-a-vis the Company the managing director is undoubtedly the individual . 
person who is appointed as: such. -The Company is not concerned : with 
the managing director’s Hindu undivided family or the members thereof, just as 
the outside -partners know only’the -karta in his individual capacity as their 
partner and are not concerned with his Hindú- undivided family or its members. 
The question whether the amount -received by the karta ‘by way of managing 
director’s remuneration in the one case or as his share of profits in the partnership 
business in the-other case is his personal-income or is the-income of his Hindu un- 
divided ‘family cannot arise as between the Company and the karta as the managing 
director or between the outside partners and the karta as a partner. Neither the. 
company nor the outside partners, as the case may be, is or are interested in sucha 
question. ‘Such question can arise only as between the-karta and the members of 
his family and the answer to the question will depend on whether the:remuneration 
or profit was earned with the help of joint family assets. - -The case of Sardar. Bahadur 
Indra Singh v. Commissioner of Income-tax, Bihar and Orissa}, is clearly distinguishable 
in that it was expressly provided’in the Articles of Association of the Company in 
that case that the remuneration of the managing director. would be his personal 
income. In Commissioner of Income-tax, Bihar and Orissa v. Darsanram?, the finding of 
fact was that the joint family property had not been spent.in earning the managing 

e directors remuneration which was, therefore, held to be.the personal earnings of 
the karta who had been appointed as the managing director. The case of 
Commissioner of Income-tax, Madras v. S.N.N. Sankaralinga Iyer*, does not help.the res- 
pondent because of the facts:found in that case. In that case it. was found that the 
remuneration of the managing, director was earned by him in consideration of the 
services which he rendered to the bank and:no part.of the family furids.had been 
spent or utilised for acquiring that remuneration except that the necessary shares. 
to acquire the qualification of a managing director were purchased out of the joint 
family funds. It was said that.there was no detriment.to the family property 
in any manner or to any extent, as admittedly the.shares earned dividends which 
were included in ‘the income of the family. Satyanarayana Rao, J., took the view 
that on the facts of that case it'was impossible to. infer that the appointment itself 
was on behalf and for the benefit of the family ; or in other words, that he became 
the managing director. as representing the undivided family. ‘Viswanatha Sastri, J., 
in a separate, but concurring judgment expressed the view that the mere fact that 
the assessee had a particular quantity of shares as manager of a joint family did not. - 
ipso facto enable him to function as the managing director. His personal. 
qualifications were mainly responsible, in addition to the holding of shares, for his. 
selection and appointment as the managing director of the bank. The remuneration, 
according to the learned Judge, was really quid pro quo for the work which he did 
under the contract of service with the bank. The managing directorship, he held, 
was in fact a contract of service and it is not as if the family represented by the 

manager was the managing director. It was the individual that was appointed. 
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and that was functioning as the managing director. With great respect to the 
learned Judges, it appears to us that they overlooked the principles laid down by the 
Judicial Committee in Gokul Chand v. Hukam Chand-Nath Mal}, where it was pointed 
out that there could be no valid distinction between the direct use of the joint family 
fund and the use which qualified the member to make the gains on his own efforts. 
The member of the joint family entered into the Indian Civil Service no doubt by’ 
reason of his intelligence and other attainments. He certainly entered into a personal 
agreement with the Secretary of State in Council and he receiveds his salary for- 
rendering his personal service. - But all that was made possible by the use of the 
joint family funds which enabled him to acquire the necessary qualification and that 
fact made his earnings part of the joint family properties. That apart, those decision 
do not clearly govern the case now before us. : 


What are the facts here? Here was the Hindu undivided family of which 
_B. K. Rohatgi was the karta. It became inte-ested in the concern then carried on 
by Milkhi Ram and others under the name of India Electric Works. The karta 
was one of the promoters of the: Company which he floated with a view to take over 
the India Electric: Works as a going concern. In anticipation of the incorporation 
of that Company the karta of the family took over the concern, carried iton and 
supplied the finance at all stages out of the joiat family funds and the finding is that 
he never contributed anything out of his separate property, if he had any. The 
Articles of Association of the Company provided for the appointment as managing 
director of the very person who, as the karta of the family, had promoted the Gom- 
pany. The acquisition of the business, the floatation of the Company and the 
appointment of the managing director appear to us to be inseparably linked together. 
The joint family assets were used for acquiring the concern and for financing it and in . 
lieu of all that detriment to the joint family prcperties the joint family got not only the 
shares standing in the name of two members of the family but also, as part and parcel 
- of the same scheme, the managing directorship of the company when’ incorporated. 
It is also significant that right up to the accounting year relevant to the assessment 
year 1943-44 the income was treated as the income of the Hindu undivided family. 
It is true that there is no question of res judicata but the fact that the remuneration 
was credited to the family is certainly a fact to be taken into ‘consideration. It 
appears to us that the case is governed by the principles laid down-in Haridas « 
Purshotiam’s case®, Therecitals in the agreement also clearly point tothe fact of 
B.K. Rohatgi having béen appointed managing director because of his being a 
promoter of the ‘company and having actualy taken over the concern of India 
Electric Works from Milkhi Ramvand others. The finding in this case is that the 
promotion of the Company and the taking over of the concern and the financing 
of it were all done with the help of the joint family funds and the said B. K. Rohatgi 
did not contribute anything out of his personal funds if any. In the circumstances, 
we are clearly of opinion that the managing director’s remuneration received by 
B. K. Rohatgi was, as between him and the Hindu undivided family, the income 
of the latter and should be assessed in its hands. We, therefore, set aside the answer 
given by the High Court to the second question and answer the same by saying that 
the assessment of the whole of the sum of Rs. 61,282 should be on the assessee Hindu 
undivided family. The result is that this appeal is allowed with costs here and in 
the Court below. . 


Appeal allowed. 
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a SUPREME COURT OF INDIA. 
i -| +» - (Civil Appellate Jurisdiction.) - 

Present :—P. B. GAJENDRAGADKAR, Ka Supa Rao an. J. C. Suan, JJ. 

Shri Bhaskar Waman Joshi (deceased) and others EG ae Appellants* 
2 oD wet yee Oe o = 

Shrinarayan Rambilas Agarwal (deceased) and others ~ ..- Respondents. . .. 

Transfer of Property Act (IV of 1882), section 58 (c)—Mortgage by conditional sale or sale with option 
to repurchase—Test. i TE fe : : i i 


The Legislature added the Proviso to clause (c) of section 58 of the, Transfer of Property Act in 
1929 enacting that a transaction ‘shall not be deemed to be a mortgage unless the condition referred 
to in the clause is embodied in the document which effects or-purports to effect the sale. But it dees, 
not follow that if the condition is incorporated in the deed effecting or purporting to effect a sale 
a mortgage transaction must of necessity have been. intended’ The question whether by the incor- 
poration of such a condition a transaction ostensibly of sale may. be. regarded as a. mortgage is 
one of intention of the parties to be gathered from the language of the deed interpreted in the light 
of the surrounding circumstances. ‘The circumstance that the condition is incorporated in the sale- 
deed must undoubtedly be taken into account, but the value to be attached thereto must vary’ with 
the degree of formality attending upon the transaction. The'definition of a mortgage by conditional 
pale postulates the cteation by the transfer of a relation, of mortgagor and mortgagee, the price being 
charged on the property conveyed. In a sale coupled with an agreement to reconvey there is no rela- 
tion of debtor and creditor nor is the price charged upon the property conveyed, but the sale is subject 
to an obligation to retransfer the property within the period specified.. What distinguishes’ the two 
transactions is the relationship of debtor and creditor and the transfer being-a security for the debt. 
The form in which the deed is clothed is not decisive. The definition of a mortgage by conditional 
sale itself contemplates an ostensible sale of the property, The-circumstance that the transaction as 
phrased in the document is ostensibly a sale with a right of repurchase in the vendor, the appearance 
being laboriously maintained by the words of conveyance needlessly iterating the description of’ an 
absolute interest .or the -right of repurchase, bearing the. appearance of a right in relation 
to the exercise of which time was of the essence is not decisive. The question in each case is 
one of determination of the. real character of the transaction to be. ascertained from 
the contents of the deed viewed in-the light of surrounding circumstances. If the words 
are plain and unabiguous they must in the light of the evidence of surrounding ‘ciréumstances 
be’ given their true legal effect. : If there’ is ambiguity in the language employed, the intention 
may’ be ascertained from the contents of the deed with such extrinsic ‘evidence as‘may by law be 
permitted to be adduced to show in what manner the language of the deed was related to existing 
facts. Oral evidence of intention is not admissible in interpreting the covenants of the deed but 
evidence to explain or even to contradict the recitals as distinguished from the terms of the document 
may of course be given. Evidence of contemporaneous conduct is always admissible as a surrounding 
circumstance ; but evidence a5 to subsequent conduct of the parties. is inadmissible. : 


[In the light of the above principles the'suit document was held to be‘a mortgage and not a sale.] 
Appeal from the Jadgment and Decrée, dated the 14th February, 1952, of the 
former Nagpur High Court in First Appeal No. 10 ‘of 1945 arising out of the Judg- 
ment and Decree, dated the 25th September, 1944, of the Second Additional 
District Judge, Amravati, in Civil Suit No. 11-A ‘of 1943. Cee eee 
_C. B. Agarwal, Senior Advocate (A. G.\Ratnaparkhi, Adyocate, with him) for, 
Appellants Nos. 1 (a) tor (¢). i ae eae ae © 
. . W. S. Barlingay, Senior Advocate (S. N. Andley- and- Rameshwar Nath, Advocates 
of Messrs. Rajinder Narain and Co., with him), for Respondents Nos. 2-7. 


The Judgment of the Court was delivered by as iy i 

Shah, 7-—This is an appeal against the decree of the High Court of Judicature 
at Nagpur in Civil Appeal No. 10 of 1954 reversing the decree passed by the Second 
Additional District Judge, Amravati, in Civil Appeal No. 5-A of 1954. The High 
Court has by -its decree directed the Court of first instance to pass a decree for 
‘redemption, i ai; 


Ia 


The appeal raises a question as to the true effect of a deed, dated September 
10, 1931, executed by Shri Narayan Rambilas Agarwal and his two sons Sadan 


— 
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Gopal and Murli Dhar in favour of two brothers Bhaskar Waman Joshi and Trimbak 
Waman Joshi. The deed ostensibly conveys an absolute title to certain properties. 
described therein. The transferors under the deed contend that the property trans- 
ferred by the deed was intended to be morigaged under a deed of conditional sale. 
The transferees contend that by the deed an- absolute conveyance of the property 
thereby conveyed was intended and that the conveyance was subject to a condition 
of repurchase to be exercised within a period of five years from the date of the deed. 
The Court of first instance dismissed the suit holding that the transaction in the 
deed, dated September 10, 1931, was of the nature of an absolute of conveyance with 
a condition of repurchase and the period limited by the deed for reconveyance had. 
expired long before the date of the suit. The High Court held that the transac- 
tion was a mortgage by conditional sale and on that view reversed the decree and 
_ directed that a redemption decree be passed. 


- The properties in dispute are three in number: (1) a house in Amravati outside. 
the Amba Gate bearing Municipal No. 5/98; (2) A Chawl in Amravati bearing old: 
Municipal Nos. 6/857, 6/858 and 6/859; and (3) a house situated in Dhanraj Lane, 
Amravati, bearing old Municipal No. 3/459. By the deed the properties were 
separately valued. The house at Amba Gate was valued at Rs. 1 1,500, the Chawl 
was valued at Rs. 26,000 and the house at Dhanraj Lane was valued at Rs. 2,000. At, 
the date of this transaction, the transferors were indebted to the Imperial Bank of 
‘India in the sum of Rs. 30,000 and Rs. 9,500 were due to the transferees and their. 
relations and friends, and to satisfy this liability of Rs. 39,500 the deed was executed. 
Possession of the property transferred was delivered by calling upon the tenants in 
Occupation to attorn to the transferees. The transferees constructed eight shops in 
the compound of the Amba Gata house in the year 1940-1941 and made certain 
other constructions in the compound of the Chawl, and they sold the Dhanraj. 
Lane house to one Suraj Mal Salig Ram. On August 26, 1943, the transferors 
served a notice upon Bhaskar Waman Joshi and the representatives in interest of 
Trimbak Waman Joshi stating that they were willing to redeem the mortgage 
created by the deed, dated September 10, 1931, and called upon the transferees “‘to 
render full, true and proper account ” of the amount claimable under the deed.. 
By their reply Bhaskar Waman Joshi and the representatives of Trimbak Waman. 
Joshi denied that the transferors had any right to redeem the property conveyed by 
the deed and asserted that the claim “ to treat the sale as a mortgage was an after- 
thought” in view of the abnormal rise in prices which had lately taken place. On 
September 9, 1943, the three transferors and other. members of their joint Hindu 
family filed suit No. 5-A of 1943 in the Court of the Additional District Judge, . 
Amravati, against Bhaskar Waman Joshi and the representatives in interest of 
Trimbak Waman Joshi and Suraj Mal Salig Ram for a decree for redemption 
alleging that the transfer incorporated in the deed, dated September 10,’1931, was. 
in the nature of a mortgage by conditional sale. f ' 


Exhibit D-r which is the deed in question recites that the transferors were in-- 
debted, that they needed Rs. 39,500 to discharge their liability; that Rs. 2,320 were 
due to the transferees and that amount’ was set off and the balance of Rs. 37,180: 
was paid by eight cheques drawn on the Imperial Bank of India. It was then 
recited that the immoyable properties described in the deed were conveyed in full 
ownership and that the possession was delivered to the transferees. The deed then 
proceeded to recite the conditions “in respect of this sale ”, . 


*“ If our heirs or ourselves demand reconveyance of one, two or all the three houses of the 
above estate at any time within 5 (five) years of this date (this time-limit shall be followed very 
strictly—it has been finally settled that we will lose this right if one or more:day expires), your or 
your heirs shall reconvey to us at our expenses tbe respective houses for their respective prices. 
mentioned in this deed of sale. With a view that both sides should have equal right in respect of 
this condition, it has been agreed between us that if our heirs or ourselves do not exercise this right 
of reconveyance in respect of all the three houses or any one of them within four and a half years of 
this day and if for any reasons you or your heirs do not deem it proper to retain any one or all 
these houses hereafter, you and your heits have a tight to take back from us or our heirs the amount 
of consideration of this deed of sale and to return all the three houses or any of them in the condition 
in which the same may be at that time and if you or your heirs express such a desire and if we or 
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our heirs fail to compy with it, it shall be tantamount to our breaking the agreement of reconveyance- 
and we and our heirs will be liable to pay damages.. It has been ‘(further) agreed between-us that 
in the event of such a reconveyance, our heirs and ourselves will pay full prices (as mentioned in 
this deed of sale) of the estate in the condition in which it may.be at that time, that is, in the 
condition in which it may be on account of heavenly mishap or Government action, on account of 
any reason whatsoever or on account of fall in prices.” 


The Courts below differed in their interpretation of the true effect of these- 
conditions. In the view of the learned trial Judge, the intention of the parties was. 


to effect an absolute sale and not a mortgage. The-High Court did not agree with 
that view. ` . l i 


\ 
_, By clause (c) of section 58 of the Transfer of Property Act, mortgage by con- 
ditional sale is defined as follows : i 4 
s Where the’ mortgagor ostensibly sells the mortgaged property— : 
on condition that on default of payment of the mortgage money on a certain date, the sale 
shall become absolute, or | f in a i a 
on condition that on such payment being made the sale shall become void, or `~ 
i on condition that on such payment being made the buyer shall transfer the property to the 
seller, . gos . s 
the transaction is called a mortgage by conditional sale and the mortgagee a mortgagee by 
onditional sale : / : ` BE 


Provided that no such transaction shall be deemed to be a mortgage unless the condition is 
embodied in the document which effects or purports to effect the sale.” : 


The Proviso ‘to this clause was added by Act XX of 1929. Prior to the amend- 
ment there was a conflict of decisions on the question whether the condition con- 
tained in‘a separate deed could be taken into account in ascertaining whether a 
mortgage was intended by the principal deed. The Legislature resolved this con- 
flict by enacting that a transaction shall not. be deemed to be a mortgage unless the 
condition referred to in the clause.is embodied in the document which effects or 
purports to effect the sale. But it does not follow that ifthe condition is incorporated 
in the deed effecting or purporting to effect a sale a mortgage transaction must of 
necessity have been intended. The question whether by the incorporation of such 
a condition a transaction ostensibly of sale may be regarded as a mortgage is 
one of intention of the parties to be gathered from the language of the deed inter- 
preted in the light of the surrounding circumstances. The circumstance that the 
condition is incorporated in the sale deed must undoubtedly be taken into account 
but the value to be attached thereto must vary with the degree of formality 
attending upon the transaction. - The definition of a mortgage by conditional sale 
postulates the creation by the transfer of-a relation of mortgagor and the mortgagee, 
the price being charged on the property conveyed. Ina sale coupled with an agree- 
ment. to reconvey there is no relation of debtor and creditor nor is the price ' 
charged upon the property conveyed, but the sale is subject to an obligation to re- 
transfer the property within the period specified. What distinguishes the two transac- 
tions is the relationship of debtor and creditor and the «transfer being.'a security 
for the debt. The form in which the deed is clothed is not decisive. The definition. 
of a mortgage by conditional sale itself conternplates,an ostensible sale of the property. 
As pointed out by the Judicial Committeé of the Privy Council in Narasingerji 
Gyanagerji v. Panuganti Parthasaradhi and others1, the circumstance that the transction 
as phrased in the document is ostensibly a sale with a right of repurchase in 
the vendor, the appearance being laboriously maintained by the words of 
conveyance needlessly iterating the description of an absolute interest or the right. 
of repurchase bearing the appearance of a right in relation to the exercise of which. 
time was of the essence is not decisive. The question in each case is one of deter- 
mination of the real character of the transaction to be ascertained from the provisions. 
of the deed viewed in the light of surrounding circumstances. Ifthe words are plain 
and unambiguous they must in the light of the evidence of surrounding circumstances 
be given their true legal effect. If there is ambiguity in the language employed, 
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the intention may be ascertained from the contents of the deed with such extrinsic 
evidence as may by law be permitted to be adduced to show in what manner the 
language of the deed was related to existing facts. Oral evidence of intention is 
not admissible in interpreting the covenants of the deed but evidence to explain 
or even to contradict the recitals as distinguished from the terms of the documents 
may of course be given. Evidence of contemporaneous conduct is always admissible 
as a surrounding circumstance ; but evidence as to subsequent conduct of the parties 
is inadmissible. 

In the light of these principles the real character of the document Exhibit D-1 
may be ascertained. The conditions of reconveyance may be analysed : 


(1) that the transferees shall reconvey the properties within five years from 
. the date of the conveyance to the transferor at the expense of the transferors for 
the price mentioned in the deed ; (2) that if within four years and six months from 
the date of the conveyance, the right of reconveyance in respect of the three houses 
or any of them is not exercised by the transferors and if the transferees do not desire 
to retain all or any of the houses, they have the right to recall from the transferors 
the amount of the consideration and to return all or any of the three houses in the 
‘condition in which they may be ; (3) that in the event of failure on the part of the 
transferors to comply with the request to take back the houses, a breach of agreement, 
of reconveyance rendering the transferors liable to pay damages shall be committed; 
(4) that in the event of reconveyance the transferors shall pay the full price set out 
in the sale deed and take back the houses in the condition in which by vis major, 
Government action or any reason whatsoever they may be. Evidently the trans- 
ferors have under the deed a right to call upon the transferees to reconvey the pro- 
erties within five years from the date of the conveyance ; but after the expiry of 
four years and six months the transferees are given the option to call upon the 
transferors to take back all or any of the properties for the prices mentioned in the 
deed ; and if such right was exercised the transferors were bound to take ‘back the 
properties and return the price even if on account of vis major or action of the public 
authorities the property was prejudicially affected. The deed does not set out the 
period within which this right is to be exercised by the transferees. Granting that 
the option of reconveying the properties against the price mentioned in the deed 
was to’ be exercised by the transferors before the expiry of five years from the date 
-of the deed, the covenant that damage to property even on account of circum- 
:stances over which the transferees had no control was in the event of reconveyance 
to be borne by the transferors, is strongly indicative of a mortgage. By this co- 
venant the transferees were invested with the right to call upon the transferors to 
“* take back”? all or any of the houses and to return the price therefor; indicating 
thereby that the price paid is in truth charged upon the property. By calling upon 
the tenants to attorn to the transferees, possession of the property transferred: was 
-delivered and pursuant to the transfer, it was mutated in the names of the trans- 
ferees. By an express covenant the period of five years was also made of the essence 
of the contract but as observed in Narasingerji’s case}, the description of the document 
as one of an absolute sale and the right of repurchase bearing the appearance of a 
right in relation to the exercise of which time is of the essence are not decisive of the 
true nature of the transaction. 5 


The circumstances surrounding the deed at the date of the execution of the 
deed also support the view that the transaction incorporated in Exhibit D-1 was 
intended to be a mortgage. Before the execution of the deed Exhibit D-1 a draft 
sale deed was prepared. By the draft sale deed Exhibit P-13, only two properties, 
the Amba Gate house valued at Rs. 10,000 and the Chawl valued at Rs. 25,000 were 
to be conveyed. By the final sale deed, the Dhanraj Lane house was also agreed 
to be conveyed and that house was valued at Rs. 3,500. The transferors were 
-evidently in straitened circumstances and immediately needed Rs. 30,000 to dis- 
charge their liability to the Imperial Bank ; and the liability to the transferees and 
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their relations and friends amounted to Rs. 9,500. It is for this amount of Rs. 39,500 
that the properties: were conveyed. On the date on which the deed was executed, 
also an agreement Exhibit D-3 was executed by the three transferors.. That agree- 
ment recited that the sale deed was to-be executed for past debts and for paying off 
the debts cheques were taken from the transferees and the transferees were put in 
possession of the houses sold. A request.was then made that the transferees should 
not get the deed registered for two months or at least for eight to fifteen days, because 
the transferees.had to make arrangements for payment to the creditors and in the 
event of the deed being registered, other creditors may make demands for their 
dues. ' It was then stated, : . g 


“you want that youʻshould get an income of nine per cent. per annum from these houses till 
reconveyance but:it is evident that after meeting repairing or insurance charges thereof, there will 
not remaln so much profit- in balance. ‘Therefore, we have already agreed before that the agree» 
ment of reconveyance mentioned in the deed of sale shall be brought into effect only when ourselves 
or our heirs pay to you all the expenses incurred by you as found, due according: to your account- 
books and complete your (nine) per cent ”. = j 
This agreement and the sale deed were executed on the same day. Evidently by this 
agreement the transferors undertook to.pay.the difference between the net rent to 

-be recovered and interest at the rate of nine per cent. on the price till the date of 
reconveyance, and that the’right of reconveyance . was to be enforceable only when 
the difference between the interest at nine per cent: on the price and the rent 
recovered less repairs, insurance charges according to the books of account of the 
transferees was paid. Prima facie this is a personal covenant whereby the transferors 
agreed to pay interest at the rate of nine per cent. on the price paid till the date 
of reconveyance. This agreement strongly indicates that the parties regarded the 
arrangement incorporated in the deed, dated September 10, 1931, as a mortgage. 
The contention raised by the transferees ‘that by this covenant they were to 
érect additional structures at their own expense upon the land anid_collect rent which 
may be equivalent to interest at the rate of nine per cent. on the price paid and the 
amounts spent by them is on the language used in the deed unwarrantéd.. -There is 
in the deed no reference to dny additional amount to be spent by the transferees for 
erecting buildings upon the land conveyed ; and the books of the transferees are re~ 
ferred to in the agreement only to make the accounts maintained by them binding 
upon the transferors. Counsel for the transferees ‘urged that this agreement not 
being registered was inadmissible in evidence.’ Ex facie the document does not pur- 
port to create, declare, limit or extinguish any right’, title or interest in immoveable. 

“property ; it incorporates a mere personal covenant and it is difficult to appreciate 
the plea that the document is wholly inadmissible.for want of registration. This 
agreement indisputably contains a condition relating to reconveyance incorporated 
in a registered instrument dnd may not be admissible in the absence of registration as 
evidencing any alteration of the terms of réconveyance. But this agreement in so far 
te pe à ž SAA 3 z. . . . . o 
as it, evidences a personal covenant to pay interest at the rate specified, is admissible. 
It is a somewhat singular circumstance that beforé the High Court, when counsel for’ 
the contending parties were invited by the Court to argue whether the document was 
by law required to be registered counsel urged that the document was admissible in 
evidence without registration and insisted upon arguing the case on that footing. 


The question whether the price paid was adequate may also be.adverted to. 
The. Court of first instance held that the consideration’ for the properties was not in- 
adequate ; but in the view of the High Court the consideration was wholly inadequate. 
Counsel for the.transferees contended that the monthly rent received from the tenants 
occupying the properties was Rs. 270 and deducting therefrom Rs. 48 for municipal 
taxes and an amount equal to rent for two months as properly chargeable for'repairs, 
insurance and collection charges, there remained only a balance of Rs. 186 per month 
available to the transferees and capitalising the net rent at 6 per cent. the value of the 
property conveyed could not exceed Rs. 30,000 and even capitalising the net rent at 
5 per cent. counsel contended that the value of the property may be approximately 
equal to the.consideration paid. There is, however, no clear evidence as to what 
municipal taxes were payable in respect of the houses, and whether the taxes were 
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payable by the tenants or by the landlord. Dr. Trimbak Joshi one of the transferees 
in his evidence in Suit No. 112 of 1932 deposed “ that the tax came to Rs. 48 on the 
date of purchase’, but he did not state that this amount was payable monthly. 
There is again evidence of witness Balkrishna examined by the transferees that the 
water tax was paid by the tenants. In their written statement, the transferees had 
set out a statement of income and expenditure for the years 1931-1940 and in that 
statement for the year 1933 the expenses debited against income were Rs. 426-11-0, 
for 1934 Rs. 346-15-6, and for 1935 Rs. 542-2-6, for 1936 Rs. 1,666-7-0, for 1937 
Rs. 1,116-1-3, for 1938 Rs. 529-2-3, for 1939 Rs. 570-11-3, and for 1940 
Rs. 46-2-0. If Rs. 48 were payable as municipal tax every month, the liability on 
aecount of taxes alone far exceeded the expenses debited against the rent received. 
This statement of account abundantly shows that the municipal taxes were borne 
by the tenants and not by the landlords. The High Court in para. 34 of its 
judgment proceeded to estimate the rental of the properties at Rs. 245 per’ month 
and capitalised the same at 5 percent. The High Court is not shown to be in 
error in accepting the net monthly rental at Rs. 245 per month. : 


The area of the land of the Amba Gate House is 9037 square feet, the area of the 
land at Chawl is 23805 square feet, and the area of land of Dhanraj Lane house is 817 
square feet. There is no clear evidence on the record about the precise area of the 
lands covered by the structures, but it is conceded that the structures stood on an 
area less than one-half of the total area of the land. From the evidence especially of 
the valuation reports, it appears that of the Amba Gate house 5800 square feet of 
land were open and of the Chawl 12000 square feet of land were-open. Valuation of 
building land with structures by capitalising the rental may yield a reliable basis for 
ascertaining the value of the land together with the structures only if the land is 
developed to its full capacity by erection of structures. Ifthe land is not fully develop- 
ed by raising structures, valuation of houses together with lands by capitalising the 
rent received may not furnish reliable data for assessing the market value. `By 
aggregating the value of the land and the value of the structure separately estimated, 
a scientifically accurate value of the land with the structure may not be obtained. 
But where the land is relatively valuable and the structures are old and comparatively 
of small value, this method may afford a rough basis in the absence of other reliable 
data for ascertaining the value of the land and the structure. Exhibits D-52 and D-53 
are the reports prepared by a valuer, of the market value of the Chawl and the Amba 
Gate house. According to the report Exhibit D-52, the value of the superstructure 
of the Chawl was Rs. 31,708. Out of this amount the valuer sought to deduct 20-per 
cent. “‘ as per Superintending Engineer’s letter, dated the 21st August, 1931”. On 
what basis that deduction has been made hasnot been explained. He again 
proceeded to deduct 20 per cent. as depreciation on the cost of the building and 
estimated at Rs. 20,293 the value of the superstructure.” It is evident thata deli- 
berate attempt was made by the valuer to depreciate the value of the superstructure 
by making at least one deduction of 20 per cent. for which there is no warrant. Even 
assuming that this valuation of Rs. 20,293 is accurate, the value of the Chawl 
together with the land considerably exceeds Rs. 26,000. The valuer has valued 
the site at 4 as. per square foot, but no reliable evidence has been led to support 
that estimate. Similarly for the Amba Gate house the valuer estimated the value 
at Rs. 18,556 for the superstructure and he deducted 20 per cent. “with effect 
from the 22nd August, 1931, according to the Superintending Engineer’s letter, 
dated the 21st August, 1931”? and 25 per cent. as depreciation charges on 
building and arrived at the figure of Rs. 11,134 and added thereto the value of the 
land at the rate of 4 as. per square foot. The evidence on the record does not 
warrant the assumption that the land was worth only annas four per square 
foot. As pointed out by the High Court in view of the sale deeds Exhibits P-9 and 
P-g1 the price of the land fluctuated between Re. 1 and Rs. 2 as. 4 per square 
foot. Even if the lower of the two rates be adopted, the value of the Chawl 
and the Amba Gate house will considerably exceed the price embodied in the sale 
deed. 
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The house in Dhanraj Lane was valued in the draft sale deed at Rs. 3,500 and 
in the sale deed at Rs: 2,000. No explanation has been given for this disparity bet- 
ween the prices mentioned in the draft and the sale deed and there is substance in- the 
contention strongly pressed by counsel for the transferors that the value of Rs. 2,000 
for a house with a ground floor and two stories is artificial. The evidence discloses 
that the house was let out on a monthly rent of Rs. 20 and capitalising that rent at 
5 per cent. on the assumption that by the construction the land was fully developed, 
the price thereof was more than double the price set out in the deed. It is clear that 
this house was included in the deed to make up the total value of Rs. 39,500 the 
amount required by the transaferors to tide over their-immediate difficulties. 


Counsel for the transferees sought to rely upon the evidence of subsequent con- 
duct of the transferors as indicative of the character of the transaction as a sale, but as 
already observed, that evidence is iadmissible. ‘ f 


In our view, the High Court was right in holding that the real transaction in- 
corporated in Exhibit D-1 was a mortgage and not a sale. The appeal therefore 
fails and is dismissed with costs. ; 


Appeal dismissed. 
SUPREME’ COURT.OF INDIA. 
(Civil Appellate Jurisiction.) 
Present :—P, B. GayENDRAGADKAR, K. Sussa Rao anv J. C. Srian, J. 


The Official Liquidators, U. P. Union Bank Ltd. (In 
Liquidation) f at .. Abpellants* 
v. i 
Sh. Rameshwar Nath Agarwal F .. Respondent. 


Companies Act (VII of 1913), section 230—Property continuing to remain in possession of liquidator— 
Rent due to landlord—When entitled to priority—Company Rules, rule 97—Scope. 

Where the properties have not remained with the liquidators for the purpose of liquidation, 
unless the Court passes an order holding that the debt incurred was part of the costs and expenses of 
liquidation, the rent accruing due since the date of the winding up cannot be claimed in priority 
over other ordinary debts. It cannot be said that under rule 97 of the Company Rules, if the property 
remained in the occupation of the liquidators not for the purposes of winding up, the landlord is 
entitled to priority in respect of payment of rent. 

Appeal from the Judgment and Order, dated the 17th April, 1956, of the 
Allahabad High Court in Special Appeal No. 20 of 1954 arising out of the Judg- 
ment and Order, dated the roth February, 1954, of the said High Court (Company 
Jurisdiction) in Application No. 29 of 1953—Company Case No. 24 of 1949, 


H. N. Sanyal, Additional Solicitor-General of India (W. C. Sen, Advocate, with 
him) for Appellants, 


A. V. Viswanatha Sastri; Senior Advocate (Mrs. E. Udayaratnam and S. S. Shukla, 
Advocates, with him) for Respondent. 


The Judgment of the Court was delivered by 

Shah, J—The U.P. Union Bank Ltd., (which will hereinafter be referred to as 
the Bank) was in occupation as a tenant of a building in Agra town belonging to the 
respondent at a monthly rental of Rs. 325 and Rs. 10 as municipal taxes. The Bank 
made default in paying the rent accruing due and the respondent filed Suit No. 810 
of 1949°in-the Court of the Munsif at Agra for a decree for rent for three months and 
obtained an order of attachment before judgment on the movable property of the 
Bank. The Munsiff, by his decree, dated December 2, 1949, decreed the suit and 
confirmed the order of attachment before judgment. In the meanwhile, on a petition, 
dated September 13, 1949, the Bank was ordered to be wound by the High Court 
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of Judicature at Allahabad and the appellants were appointed liquidators of the 
Bank. The employees of the Bank had vacated the premises on September 10, 1949, 
but the property of the Bank which was attached was, with the consent of the respon- 
dent, stored by the Commissioner appointed by the Munsiff’s-Court in the Banking: 
hall which was sealed by that officer. A part of the premises was, it appears, occupied 
by some trespassers. The Official Liquidators called upon the respondent ‘to take 
possession of the premises, but the latter declined to do so unless vacant possession of 
the entire premises was given to him. On November 30, 1950, the respondent applied 
tó the High Court for permission to file a suit for ejectment and for arrears of rent 
due since'September 30, 1949. Mr. Justice Mootham, who heard the application,. 
declined to grant permission holding that the claim which the respondent intended 
to put forward against the Official Liquidators in the course of the proposed suit 
may be adjudicated upon in the winding up proceeding, and with the consent of 
parties, the learned Judge proceeded to decide that claim. By Order, dated August 
30,1951, Mr. Justice Mootham directed as foLows :—:. . a 


“In the result..........1 hold that the petitioner is entitled to recover rent from the Bank 
at the rate of Rs. 325 per mensem from {st October, i949, upto the date on which the Official 
Liquidators give the petitioner (the landlord) such possession of the premises as will, in law, 
terminate the Bank’s tenancy.” 

Against this order, the Official Liquidators preferred ‘an ‘appeal being Special Appeal. 
No. 17 of 1952 to a Division Bench of the High Court. 


On April 23, 1953, the respondent applied to the Joint Registrar of the High. 
Court to‘issue a-certificate of non-satisfaction and to transfer the order to the Court 
of the Civil Judge of Allahabad for execution. The Joint Registrar issued a certificate 
of non-satisfaction of the order and directed that the same be transmitted to the Dis- 
trict Judge, Allahabad, for execution. The respcndent filed an application for execu- 
tion in the Court of the Civil Judge, Allahabad end obtained an order for attachment 
of an amount of Rs. 12,000 lying to the credit of the Official Liquidators in the Alaha- 
bad Bank. The Official Liquidators thereupon applied to the High Court praying 
that the execution proceeding pending in the Court of the Civil Judge, Allahabad, be 
declared void and the order of attachment of the fund in thé account of the Official 
Liquidators passed by the Civil Judge be qusahed. Mr. Justice Brij Mohan: Lall who. 
heard the application held that the proceeding commenced against the Official Liqui- 
dators, without the sanction of the Court under sections 171 and 232, clause’ (1) of 
the' Indian Companies Act, 1913 and the attachment ordered thereunder were void 
and directed that the certificate of non-satisfacticn be récalled. Against this order, the 
respondent preferred a special appeal to the High Court being Appeal No. 20 of 1954. 
Appeals Nos. 17 of 1952 and 20 of 1954 were then heard: Appeal No. 17 of 1952 was 
dismissed and by an order passed on April 17, 1956, the High Court partially modi- 
fied the order of Mr. Justice Brij Mohan Lal and directed the Official Liquidators to 
pay to the respondent in full the amount that had fallen due to him after October I, 
1949. : 7 
The High Court was of the view that the Official: Liquidators having retained 
the Bank’s premises in their occupation, by virtue of the Proviso to rule 97 framed by 
the High Court, the respondent was entitled to receive the rent due to him in full 
and was not liable to share the assets of the Bank pro rata with the other ordinary cre- 
ditors. Against the order passed by the High Court, this appeal has been preferred 
with the certificate of the High Court. b 


By his order Mr. Justice Mootham merely declared the liability of the Bank to 
pay the rent accrued due since October 1, 1949 ; there is no direction for payment of 
the amount, and it is not necessary to consider -he plea raised by counsel for the res- 
pondent that the order being virtually one under section 45-B of the Banking Com- 
panies Act, the respondent was entitled to payment according to the tenor of the 
order. The order in terms declares the liability and does not decide any question of 
. priority between the respondent. and other creditors of the Bank, °° ° °°” 

-By section 647 of the Companies Act No. I of 1956, the winding up of the Bank 
having commenced before that Act was enacted, the provisions’ with-respect to the 
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winding up contained in the Indian Companies Act No. VII of 1913 continue to apply 
to the Bank in the same mianner and in the same circumstances as if Act I of 1956 
had not been passed. By section 230 of the Indian Companies Act, 1913, provision is 
made for payment of specified: categories of debts in the-winding up in priority to all 
other debts; but rent due to the landlord is not one of such debts to which priority is- 
given by section 230. The High Court held that inasmuch as by rule 97 of the Com- 
pany Rules, it was provided ; 4 i - 

“When any rent or other payment falls due at stated periods, and the order or resolution to wind 
up is made at any time other than one of such periods, the persons entitled to the rent or payment may- 
prove for a proportionate part thereof up to the date of the winding up order or resolution as if the 
rent or payment grew due from day today :- , ` `> - Sog i 

Provided that where’ the Official Liquidator remains iri occupation of premisés demised toa 
company which is being wound up, nothing heréin contained shall prejudice or affect the right of the 
landlord of such premises to claim payment bythe company, or the Official Liquidator of rent during. 
the period of the company’s or the Official Liquidator’s occupation ;” . i : : 
for the rent accruing due in respect of the-premises which remained in.the occupation 
ofthe Official Liquidators, the réspondent-was-entitled to preferential payment. 
The.operative part of the:rule deals.with the’ rent or other payment in arrears till the 
date of winding: up.. :By the: Proviso, it is: declared that the.right of the landlord 
to:claim payment by the company:.of the rent accruing due thereafter is not to be 
prejudiced. . The’ Proviso merely affirms the right of the'landlord to claim payment 
ofrent accruing.due since the date of winding up. ~It does not deal with any-question 
of priority in payment of debts. ‘ By section 246 of the Indian! Companies Act, 1913; 
power is conferred upon:the High Court to make rules consistent with:the Act and the 
Code of Civil Procedure concerning the mode ofyproceedings to be had for winding: 
up of the company and certain other matters... ‘The Legislature has"by. section’230 
prescribed that certain specified, categories of debts shall rank for priority, over other 
debts due by the company and it is, not within. the competence of the High Court to. 


prescribe by rule’a category. for priority in payment which’ is not included ‘in that 


section. ` By. section 193 of the Act, the Court has, in the évent of the assets being in- 
sufficient to satisfy the liabilities, indisputably power to make an order for payment out 
of the assets, of the costs, charges and expenses incurred in, the winding up. in such. 
order of priority as the Court thinks fit, and in’ exércise of ‘the power conferred by 
section 230, sub-clause (3), the Court may direct the company to retain such sums 
as may be necessary for the costs and expenses of the winding up of the company 
before discharging even the debts in respect of ‘which priority is prescribed by section 
230. If, therefore, there is a debt which may.reasonably fall within the description 
of costs and expenses of winding up of the company, the Court may provide for 
priority in payment‘of that debt às it thinks just."’ Ge Ge E 


In ‘the winding up of the company, it is open’ to the liquidators to disclaim land 
burdened with onerous covenarits, of shares or stock in companies, of unprofitable 
contracts or of any other property that is unsaleable or not readily saleable. The 
disclaimer operates to determine as from the date of disclaimer the rights, interests 
and liabilities of the company and the property of the company, in or in respect of the 
property disclaimed. By section 230-A, clause. (4), liberty is reserved to persons 
interested in the property requiring the liquidator to decide whether he will or will 
not disclaim. It is also open to the Court under sub-section (5) of section 230-A on 
the application of any person entitled to the benefit or subject to the burden of a 
‘contract made with the company to make an order rescinding, the contract on such 
terms as to payment of damages for non-pérformdnce'of contracts. It is evident 
that on the winding up outstanding contracts of the company do not become ipso facto 
inoperative. The contracts, remain binding until disclaimed or rescinded in the 
manner provided by section 230-A ; but the liability incurred under these contracts 
is merely an ordinary debt which ranks for claim’ to payment pro rata along with other 
creditors. If the debt be regarded reasonably as falling within the description of 
costs and expenses of ‘winding up ofthe company,~ it isopen tothe Court ‘to“direct 
that preferential, payment.in respect thereof. be made ;! otherwise the debt will be 
claimable out of the assets of the company pro rata with other ordinary creditors. 


, 
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Distinction has been made by the Courts in England .where the relevant provi- 
‘sions of the Companies Act are substantially the same that if the liquidator continues 
in possession of leaseholds for the purpose of the better realization of assets, the lessor 
will be entitled to payment of the rent in full, as part of the expenses properly incurred 
by the liquidator ; but as observed by Lord Justice Lindley, In re Oak Pits Colliery 
‘Company*; 

“No authority has yet gone the length of deciding -hat a landlord is entitled to distrain for or 


be paid in full rent accruing since the commencement o° the winding-up, where the liquidator has 
sane nothing except abstain from trying to get rid of the property which the company holds as 
Lessee, $ 
Evidently a distinction is made between property which remains in the occupa- 
tion of the liquidator after the winding up when the occupation is shown to be for 
. the purpose of liquidation and property which merely remain with the liquidator, 
‘he having abstained from trying to get rid of the same and it does not appear oris 
not shown that the property was used for the purpose of winding up. 


The High Court held on the facts that ths liquidators had remained in occu- 
pation of the premises not for the purpose of winding up but “because they could not 
‘think of any suitable method of getting rid of the premises in spite of all their desire to 
‘do so”’. It was pointed out that the Bank had closed its business and the liquidators 
were not carrying on any business: after the winding up and the properties were not 
used by the liquidators for the purpose of liquidation. This conclusion of the High 
‘Court on the evidence has not been challenged. The property not having remained 
‘with the liquidators for the purpose of liquidation, unless the Court passes an 
‘order holding that the debt incurred was part of the costs and expenses of liqui- 
‘dation, the rent accruing due since the date of the winding up cannot be claimed 
iin priority over other ordinary debts. 


We are, therefore, unable to agree with the High Court that under rule g7 of the 
‘Company Rules, if the premises remained in the ocupation of the liquidators, not for 
the purpose of winding up, the landlord is entitled to priority in respect of payment 
‘of rent. On the view taken by us, the appeal will be allowed, the order passed by 
the High Court set aside and the order passed by Mr. Justice Brij Mohan Lall res- 
stored with costs in this Court and in the High Court. : 


— Appeal allowed. 


SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
PresenT :—P. B. GAJENDRAGADKAR, K. Sussa Rao ann J. C. Suan, JJ. 
„Jibon Krishna Mukherjee and another .. Appellants* 
v. : 
New Beerbhum Coal Co., Ltd. .. Respondents. 


Civil Procedure Code (V of 1908), Order, 21, rule 89—If a, plies to a sale held by a receiver appointed b 
ithe Court in execution and authorised to sell the property. ý = ; d 7 


Order 21, rule 89, of the Civil Procedure Code, does not apply toa sale held by a receiver 
-appointed by the Cout in execution of a decree and authorised to sell the property. 

_ Appeal by Special Leave from the Judgment and Decree, dated the 29th April, 

1959, of the Calcutta High Court in Appeal from Original Order No. 188 of 1958. 


H. N. Sanyal, Additional Solicitor-General of India (T. S. Venkatrama, K. R. 
-Sharma and K. R. Chaudhry, Advocates, with him), for Appellants. 


S. N. Mukherjee, Advocate, for Respondent No. 1. 


N. C. Chatterjee, Senior Advocate, (S. K. Acharyya and R. S. Narula, Advocates, 
with him) for Respondent No. 2. j 
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The principal question which this appeal by Special Leave 
raises for our decision is ; Whether the provisions of Order 21, rule 89, of the Code, 
of Civil Procedure, apply to a sale held by a receiver appointed by the Court and 
authorised to.sell the property in question. The learned Single Judge on the Original 
Side of the Calcutta High Court as well as the Division Bench of the said High Court 
have answered this question in the negative. ‘The appellants contend that the view 
taken by the Calcutta High Court is erroneous. EE : : 


This question arises in this way. - In Suit No. 1024 of 1953 on the Original Side 
of the Calcutta High Court a decree for the payment of Rs. 18,497-15-o was passed by: 
consent in favour of the New Bheerbhum ‘Coal Co., Ltd.; (hereinafter, called res- 
pondent 1) and against the Banaras Ice Factory Ltd., (hereinafter called appellant 2) * 
on December 5, 1955. The decree provided for the payment of the decretal amount 
by six equal instalments and it directed that in'case of default of any one of thé instal- 
ments the balance of the decretal dues would at once become payable. A first charge 
was created by the decree-on.the plant and machinery of appellant 2 for securing-the- 
payment of the decretal amount. A default having occurred in the payment of instal: 
ments respondent 1 applied for the execution of the decree on April 10, 1956. On 
this application. an interim order was made on May 17, 1956, appointing Mr: A.K. 
Sen as Receiver of the properties charged. The said application was finally decided “ 
by an order passed on May 30;-1956; by which the appointment of the receiver was 
confirmed and he was‘given liberty to sell-the-said properties either by private treaty 
or-by public-auction. It is common ground that the receiver took possession of the 
said property in December, 1956. : oe PRs Ss ee ae 


` Subsequently, on March 10, 1958, the receiver entered into an agreement with 
Sukhlal Amarchand Vadnagra (hereinafter called respondent 2) for the sale.of the 
said property for Rs. 30,000. The terms and conditions embodied in the said agrees, 
ment provided inéer alia that within one month from the date of.the receipt by the, 
purchaser of intimation from the receiver that the sale ‘had been confirmed by the 
High Court the purchaser shall deposit ‘with the ‘said receiver the full price of Rs: 
30,000. On March 31, 1958, respondent 1 ‘applied to the Court for confirmation, 
of the said agreement and on May 9, 1958, G. K. Mitter, J.; allowed the application., 
He ordered that the appellants should deposit the sum of Rs. 3,000 with the attorneys: 
of the decree-holder towards its claim under the said decree and further directed 
that‘if the said amount was paid within the time aforesaid and the balance of the 
decretal amount was paid within ten weeks. thereafter thé agreement of sale ‘shall 
not be confirmed. The order further, provided that in default of the appellants 
paying the amounts as directed withiri the respective due dates the sale of the charged: 
property by the receiver to the second respondent as set out in the agreement shall’ 
be confirmed. i : ; Bt ee j i 


„ Pursuant to this order the appellants deposited with the attorneys of the decree- 
holder Rs. 3,000 on May 30,,1958. They had also paid to the receiver Rs. 3,500° 
in August, 1957,, towards the decretal dues. ` It appears that when the appellants 
were unable to pay the’ balance as directed by the Court appellant 2 applied to the 
Court praying that the agreement of sale should be cancelled and the time within 
‘which he was directed to pay'the balance of the decretal amicunt should be extended. 
‘The application also sought fòr certain other directions.: G.K. Mitter J., who heard: 
this application dismissed it‘on July 29, 1958, and confirmed the agreement of sale: 


.. On August 20, 1958, appellant 2 took out a Notice.of Motion of an application 
made by him onthe same day. praying that leave may be’granted to him to deposit: 
the. whole of the balance of the decretal amount--and that the yeceiver should_be, 
restrained from, receiving any,money from the intending purchaser in terms of the 
agreement of sale. It appears that on August: 22,: 1958, respondent 2.tendered a 
‘cheque for Rs. 30,000 to the receiver towards the payment of the purchase money 
under the agreement of salé. ` Soon, thereafter; however; tespondént 3 ‘took back 
the-cheque-and paid: Rs. 30,000 in cash ori-September-1,+1958. ‘The application 
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made by appellant 2 for leave to pay the balance of the decretal,amount was dis- 
missed by G, K. Mitter, J., on September 4, 1958. The learned judge, ‘however, 
stayed the deliyery of possession of the property| to ee 2 fora week from the. 
we date of his order. ` : 


- The appellants then filed an eee, against the order of the learned Judee ore 
a Division Bench of the High Court and obtained. an order for stay of delivery 
pending the decision of the appeal. On April 29, 1959,, the Division Bench dismissed 


the’ appeal and refused to grant certificate to the appellants to file an appeal i in this . 


Court. The appellants then applied for and obtained Special Leave from th Court 
on May'20; 1959. That is how this appeal has come before us ; and the main point 
which Mr. Sanyal, for the appellants, has raised for our decision is that the Courts’ 
below were in error in refusing to give relief to thé-appellants under Order 2 1, rule 8g 
* on the ground that the said ‘rule was inapplicable to the’ sale held: by, the receiver. 


oe Sti is common’ ground. that the: receiver was appointed with 
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: :{¥ power.to him to get in and collect'the outstanding: debts and claims J: in respect’ of” alie 
charged. property and with all- powers, Penge for-in Order = rule 1, . ‘Clause. W ofthe Gode 
of Civil Procedure.” 
The “order appointing f the; receiver also expressly directed that the 1 receiver r shall. 
be at liberty to sell the, said . property. charged in favour of respondent; 1 either by: 
private. treaty or by private auction to the: best purchaser. or, purchasers that can. 
be got for the sale but he shall not hold such sale before the 13th-day of August, 1956.. 
In other words, the receiver was appointed in execution proceedings under, section:5 £. 
and: ‘was given | all the powers under, Order 40, rule 1-(d) of the Code. .It-is.by virtue 


of these’ powers that he entered into the agreement of sale with respondent.2 and sold. 


the property to him and gave him its possession. Section 51 which deals with: the 
powers of the Court to enforce’ execution provides ‘for’ the execution of the decree 
by five alternative modes specified in’ clauses (a) to (e).. ‘One of the modes of exe= 


cution is the appointment of a receiver ‘which'means that’ a decree for the payment ` 


of’ money can be executed by the appointment of a receiver.’ He may either collect 
the income of the property belonging to the judgmenit-debtor' and thereby satisfy- 
thé decree,’ or if so authorised he, may sell the property of the judgment-debtor: 
and’ ‘théréby arrangé for the satisfaction of the decree: . Thus, in dealing’ with, the- 
question as to: whether’ the sale'held by the receiver is a sale ordered by the Court 
to which Order 21, rule 89, applies it is necessary" to remember that the SPESI Ea 
of, the’ receiver itself i is a inode’ Of ‘execution. ofthe decree. 


When the receiver ‘so appointed i is given all the powers under. Order 40,, sale E 
Gi it.is' these, powers which he seeks to exercise when selling the judgment-debtor’s. 
propertyin,execution of the ‘decree. The sale held by the receiver under such con- 
ditions would no doubt be, governed by the provisions of Order, 40, and, the Court’ 
miay supervise or issue directions in respect of such a sale under the provisions: of 
the said order. Prima facie the sale held by the receiver appointed in execution pro- 
ceedings in- pursuance of the powers, conferred on: himi under Order 40, rule’ x (d), 
would be governed by the powers'conferred on him and the terms and conditions: 
on which. the said powers may have been-conferred and ‘by other relevarit provie 
sions of Order 40. It ‘does not seem to attract the provisions of Order 21. ee 


_ Courts have had occasion to consider questions about the applicability, c of several: 
provisions of Order 21-to sales. held by receivers and opinions expressed on, such 
questions have differed, more particularly in the Calcutta High Court as.we... will 
presently indicate. In the present appeal we do not propose to consider or ‘decide 
thé general question ‘about the character of the sale held. by the receiver nor do, we 
propose to attempt to specify which provisions of Order, sr will apply to such sales 
and which will not. ° We -are dealing with the narrow question‘as to whether Order 
21, rule 89, applies to: such a sale ; and it is to the decision of this narrow eae 
that we will‘address ourselves in the present appeal. 2 


7 é a 3 
Order: 21, tule 89, enables the, persons specified in sub-rule (1) to apol to haye 
the sale held i in exeçution „proceedings - -set aside, on two conditions (a). the applicant 


aa 


H't; J. K. MUKWERJEE 2. NEW BEERBHUM-COAL;CO«: (Gajendragadkar; J.). oor 


must deposit for payment to the purchaser a sum equal to 5 per,cent., of the purchase: 
money, and: (b) for payment to ‘the :decree-holder the amount;specified in the pro-! 
clamation of sale as that, for the. recovery of which the sale was : ordered less any’ 
amount which. may since the date of such proclamation of sale have. been received: 
by the decree-holder., The second requirement- immediately..raises :the question : 
as to whether it is necessary for the receiver in selling immoveable property in exe~ 
cution proceedings to.issue a proclamation as required by Order 21, rule: 66 of the: 
Code. . In our opinion there can be no doubt that the provisions of the. said rule. 
do not, apply to sales held by receivers.’ No decision has been cited before us where- 
a contrary view has been’ expressed. `~ The provisions ‘of the said rule apply where. 
property is ordered to be sold by public- auction-in execution by. the Court, and the 
order for,the sale of such property must be made by any Court other than the Court 
of Small Causes as provided by rule 82. . Where-the Court. appoints a receiver. and: ° 
gives him liberty to sell the property the-receiver may either sell the property and. 
thereby realise the: money-for the'satisfaction of the decree, or he may,,even without 
selling the property, seek.to satisfy the decree bythe collection of rents due from: 
the property or other ways open to him under;the law. In such a case it is difficult - 
to hold that by,,the very.,appointment of the receiver, clothing him with the power. 
to,sell the property if he thought it-necéssary to do so the Court has ordered the sale: 
of the said property within the meaning of Order. 21, rule 82. :If the provisions of 
rule 66,0f Order.2t-are inapplicable to sales, held. by receivers it is obvious that thë: 
second, condition , prescribed ‘by rule 89,(1/); (5) is-equally inapplicable. and. it'is un; 
doubtedly one ofthe two essential conditions.. forthe successful .pfosecution ofan’ 
application under. the said.rule. | Insour -opinion this‘ fact clearly emphasises the. 
inapplicability-oftthe whole rule .to_ sales. :held by, receivers... We are, therefore}: 
satisfied. that the, High Court .was; right-in refusing to entertain the appellant’s’ 
application under Order 21, rule-89,: ... oe eee oe tye a 

_| ‘Itis then argued that the High Court should ‘havé:considered ‘the appellants” 
prayer under section 151 of the Code.. -It is no ‘doubt a hard: case where the appel- 
lants have to lose their property though presumably at the, time when they made the 
present’ application in the High Court they were ‘able to‘prodice for''the’ payment. 
to the decree-holdér the whole of the balance of the decretal airiount.- Ay.the judg 
ment of the Division Berich shows the ledimed. Judges’ themsélvés have observed that. 
it was difficult not to feel’ sympathy for the appellants ; but, on the other hand, it’ 
is clear from the record that the appellants’ were given enough opportunity to. pay’ 
the decretal amount. The decree was passed by consent and included a‘ default, 
clause. The appellants committed default ‘and incurred the liability ‘to pay: the, 
whole of the decretal amount.! When .‘the agreement of gale executéd by ‘the,’ 
receiver came before the Court ‘another ‘opportunity was given to’ thé, appellants to: 
pay. the decretal, amount’ on’ the. specified conditions, ' The appellants again" 
committed’ a’default. It is only later whei it,was too late that they rushed to the 
Court with a prayer that ‘they ‘should be allowed to pay-the' decretal amount themi- 
selves and their property should be saved. :Wnder such circumstances, 'if the learned 
Judge who heard their application, as well as ‘the. appellate Court, came to the cón- 
clusion that the Court’s jurisdiction’ urider section’ 151 cannot “be invoked "by the 
appellants, we do not see-how we can interfere with the said decision. -It is true: 
that section 151 is not specifically mentioned in the -judgment of either of’ the: 
Courts below but that must be obviously because no specific plea under section 1 5r 
was raised. : Even. so the-DivisionBench has observed that it could not interfere 
with the order of the learned Judge when in his discretion he refused to make an order 


Sirens 


as asked for by the ‘appellants. ‘This imust inevitably refer to the discretion under 
section 151, because if Order 31, ‘rule 89; ‘Had-appliéd and the appellants had satis- 
fied the conditions prescribed by it there would'be no discretion in the Court to refuse 
such an application. ‘i It would then have ‘been' right ‘of the appellants ’to ‘claim that 
the 'salé should bè ‘set ‘aside: * We ‘are, ‘therefore; unable ‘to-accede to the plea raised. 
before us by Mr. Sanyal under séction 151" of the ‘Code. to e te mee 
~ There is another point which Mi. Satiyal attempted to raise, He contended 
that the sale had:not. been-properly confirmed before he moved:the Court for leave 
A 
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to pay the decretal amount, and'so' the Courts below were in error in not allowing 
this-application. This argument is based on a decision of the Calcutta High Court 
in-S. M. Sudevi Devi v. Sovaram Agarivallah1., In that case Woodroffe J., was dealing 
‘with’ a conditional decree which entitled the decree-holder, on the default of the. 
-defendant, to .apply'to the Court which passed the decree to direct the ejectment 
.of the defendant. ` It appears that when disputes aroses between the decree-holder 
:and’ the judgment-debtor in regard to the performnance of the conditions imposed 
by the decree’the decree-holder obtained an order for ejectment of the défendant 
without notice to the judgment-debtor.- The judgment-debtor then applied for 
setting aside, modifying or reviewing the said order. “Woodroffe, J., held that a 
‘Court had inherent power to deal with an application to set aside an order made ex. 
parte on a proper case being substantiated. Mr. Sanyal contends that the sale in 


* “the present case being conditional in the sense that it was subject tothe confirmation. 


' 


‘by. the Court it was:open to the Court to-refuse to confirm it when’ the -appellants' 
applied for leave to pay'the balance of the decretal amount. This argument neces- 
‘sarily assumes that the-order passed by Mitter: J., on May 9, 1958, was a conditional 
order... In our opinion this assumption-is-not well-founded. ~ Thè said order no 
doubt gave an opportunity to the appellants to pay the decretal amount.in the manner 
‘prescribed by it but:it clearly provided that in default of the appellants complying’ 
-with the said conditions within the respective due dates thé sale af the property by 
the receiver to respondént 2 be confirmed and that the said receiver'dé make over 
possession’ of the said: property to’ the said purchasér. It is clear that this order is 
“not conditional order at-all. It is a composite order. ‘It provided ‘for the payment 
.of the decretal ‘amount by the appellants and-in that sense gaye an opportunity to, 
the‘appellants to avoid the sale of their property ;' but, on the other ‘hand, it also- 
-provided that- on- their default to’ comply with the order the sale do stand confirmed 
‘and ‘the receiver do make over the possession of the property to the purchaser. 
"Therefore, in our opinion, there is no scope for applying the principle laid down by 


“Woodroffe, J., in the. case of S. M. Sudevi Devi. 


P Before wė. part with this appeal we may very briefly indicate the nature of the 


` divergence of views expressed in the‘Calcutta High Court on the question about the. 


character of sales held.by receivers. appointed by Courts to which our attention 
thas been invited.. 2 died BEE $ 4 S23 Bare 

“In Minaioonnessa Bibee @& Others -v. ‘Khatoonnessa Bibee ‘and Othérs®, Mr. Justice’ 
Sale held that the purchaser at a receiver’s sale is entitled to obtain the assistance 
of the Court in obtaining the possession under the provisions of the’ Code relating 
to sales in suits.. In coming to this conclusion the learned Judge referred to'a pre- 
.cedent in the Calcutta High Court in that behalf, and made an order for possession 
of the property in favour of the receiver. It may be pointed out that the learned: 
Judge, in dealing with the question, has referred to the important fact that in that 
‘particular case the sale had been already treated as a sale by the Court inasmuch, 
‘as the Registrar had been directed under the provisions of the Code to execute the 
conveyance on behalf of some of the parties to the suit. Thus the question was in- 
a sense res judicata. However, in dealing with the general quéstion the learned, Judge 
has no doubt observed that sales by receivers. me 


an FE 


-~ « arein all essential particulars similar to sales by the Registrar, and that if they are sales bya 
civil Court in a suit the procedure prescribed by the Code for sales in a suit- would be applicable” . 
We do not think that these observations should be divorced from the facts of the 
particular case with which the learned Judge was dedling, and réad as laying down 
a général proposition that sales held by receivers attract, thé application of all the 
provisions in the Code in regard to sales held by the Court. Af'such,a proposition 
was really intended: to be laid : down, we would hold ‘that it is not'correct at least 
in regard to-the provisions of Ordér 21, rùle` 89. ., A FA gi A ee 
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In.Golam Hossein Cassim Ariff v. Fatima Begum, Fletcher, J., has takir a 
contrary view. He has held that - or - EU 


“ asale by a receiver under the direction of Court is not a sale by Court and in such a sale - 
_ the -Court does'not grant-a sale certificate nor does it-confirm the sale:”. 


~ 


"The learned Judge referred to the earlier decision. of Sale J., and dissented from- 
him. It is unnecessary for us to consider the correctnéss or otherwise of this deci- 
sion. : . g ] ' 

Fletcher, J., adhered to the same'view in Fogemoya Dasee v. Akhoy-Coomar Das?. 

“In that case the learned Judge was dealing with the sale of prperties by the Com- 
missioner of Partition, and he held that such a sale is not one by the Court but is 
‘one made by the Commissioner of. Partition under the authority of the Court. 


Chaudhuri, J., considered the same question in Bazir Ali v. Hafiz: Nazir Ali” 4 
and held that in all sales whether-by the'Court or under the Court or' By direction 
of the Court out of Court the purchaser is bound to satisfy himself of the value, 
quality and title of the thing’sold just as much as ‘if he were purchasing the same 
‘under a private contract. According to this decision’ ‘the sales certificate does 
not transfer, the title: ` It, is evidence of the transfer. “Accordingly he directed the 
receiver to execute'a conveyance in favour of.the purchaser. ‘This. decision is not 


-quite consistent with the view taken by Fletcher, J. : 3 


In Rani Bala Bose and Others v.' Hirendra Chandra Ghose and Others*, Chakravarti, 
J., as he then ‘was, has: incidentally reférréd to this-conflict of judicial opinion ‘in 
the Calcutta‘High Court, and has indicated his preference'for the view taken 
by Sale J., though 'he has been careful enough to-add that he was not deciding 
the point and that the case with which he -was concernéd was not covered by the 
actual decision, of Fletcher, J, 0 -` 0) 5 7 3 a 


These decisions show that ' there has been _a' divergence of opinion as to the 
character of the sale held by'a Receiver as to ‘whether it is a sale by the Court, or 
under the. Court, or- under the directions of the Court.. It is because our attention 
-has been invited to these decisions that we have thought it necessary to make it 
clear that our present decision is, confined to the ‘narrow question ‘ as. to whether 
the sale held by a receiver attracts-the provisions: of Order 21, rule 89. “We hold 
that rule 89 of Order 21 does-not apply to such a sale and, that the High Court was 
wight in rejecting the appéllant’s claim based’ on the said. rule. si ' 


a 


T = Thë result is, the appeal fails and is dismissed with costs. - f A 


oe DPO o e Appeal dismissed. 
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sagainst the- preliminary’ decree“and..proceedings “Subsequent to preliminary. decree sare. pending 
before the trial Court it would be open to either the appellate Court or;the trial Court: to; make an 
order of reference in respect of all the matters in dispute between the parties. f 8 

: Appeals from the Judgment and Order, dated the 14th. December, 1951, of 
the Madras High Court, in A.A.O. No. 210 of 1946, C.M.Ps. Nos. 3273 and 3274 of 


1946, A-A:O. No.66r of 1946, and A.A.O. No. 49 of 1947}" respectively, arising out 


~of Judgment and Order, ‘dated the 28th January, 1946, of the Subordinate Judge, 
Devakotah, in I.A. No. 18 of 1945 in O.S. No. 9I of 1941. 


i A. V. Viswanatha Sastri, Senior-Advocate (K. Parasaran ànd -M.'S. KY Aiyangar, 
‘Advocates, with him), for Appellants. ‘eo port ; ae 
K. Rajah Iyer, Senior Advocate (R. Rangachari and R. Ganapathy Iyer, A 
, with him), for Respondent. = es eae Sy ts r, 
--` The Judgment of the Court. was delivered by > , feco bah, ra 
>. Gajendragádkař, F.—Thesé five appeals arise from a partition suit (O.S, No. g1 
“of 1941) filed by the respondent Subramanian Chettiar against his brother Ct: A.Ct. 
‘Nachiyappa Chettiar and his four sons, appellants 1 to 5 respectively, in the Court 
of the Subordinate Judge of Devokottai, and they have been brought to this Court 
‘with a certificate granted by the High ‘Court of Madras under Article 133 of. the 
Constitution. The principal appeal in this group’ is Civil Appeal No. 112 of 1955 
and the questions which ‘it raises for our decision relate.to the validity of the, award 
‘made, by the arbitrators to whom the matters in, dispute between the parties were 
referred pending the present litigation. It would, however,-be convenient at the 
Outset to state broadly the material facts leading to the suit and indicate the. genesis 
“and nature of the five respective. appeals, Sag tae | hs yeas” eee 


dvocates 


The appellants and -the ‘respondent belong -to: the ‘Nattukottai’ Cheitiar 
-community and their. family. whichis, affluent had extensive moriey-lending busi- 
-pess in Burma. , Chidambaram, Chettiar, the father of ‘appellant 1 and the reés- 
pondent,.died.on August, 20, 1926..: At the time of his death: the respondent ‘was 
„an infant, 6 years of age,. Appellant 1 had already been.associatéd with his. father 
-in-the management of the business and on his father’s death-he became the manager 
30f:the family and: took charge of its-affairs and business: On September 6;-1941, 
„the respondent gave notice.to.appellant 1 calling upon him to effect a partition‘and 
- to render accounts of, his management. and ‘the properties of the family. This 
demand was not complied with and so the respondent instituted the. present suit on 
~Septetnber 24, rg > aT e o T a etat e a 


<‘2:2!According to the plaint the asséts of thé family consisted of immoveable pro- 
- perties in“India which, was' then described as British:India and in Pudukottai, an 
~Indian'State: ‘These consisted of Items Nos. 1 to 12:and Item No. 13 respectively 
"in Schedule ‘ A °’. The jewels and moveables belonging to the family were set out 
‘in Schedule ‘B’. whereas two money-lending- firms which the family owned and- con- 
ducted at Minhla and Sitkwin in Burma were set out in Schedules ‘D? and.‘E? Yes- 
pectively. The plaint further alleged that Chidambaram ‘Chettiar had entered 
large amounts belonging to the family in the names of the members of the family 
in what are. called ‘Thanathu maral accounts and ‘thése amounts were invested’ in 
“various firms or lent to several individuals. The total of these investments came to 
about Rs. 15,00,000 described in Schedule ‘C°’ . The assets thus described Jin 
Schedules ‘CG’, ‘D?’ and ‘E’ included immoveable properties in Burma and he 
-respondent claimed a half-share in all of them. It appears that the family had 
“endowed several propérties in ‘favour of charitiés and they were described in Schedule 
SF’. The respondent claimed that. in effecting: partition between the parties a 
-scheme should be framed for the management - of the said respective charities. 
‘According to the respondent-appellant 1 had in the course of his manageiiiént 
manipulated accounts and had in fact misappropriated large amounts, and ` so-he 
at (1952) 2 M.L.J s 524. ‘ 
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' claimed-an account from appellant 1.” That in brief isthe nature of the claiin made 


` 


by the: respondent: in his -plaint ` iS Arik 


` At the date of the suit appellants 3 to 5 were minors anid they were represented 


“Judge dismissed ‘the said application on the gfound that it sought to raise a new and 
inconsistent’ plea ‘and’ that"had been really inspired by appellant f. ~ 77? 
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’ Against this decision three appeals were preferred before the High Court of 
Madras. A.S. No. 115 of 1944 was filed by appellant 2 and No. 199 of 1944 by 
appellants 1, 3 to 5, whereas A.S. No. 499 of 1944 was filed by the respondent. It 
appears that under his appeal No. 115 of 1944 appellant 2 madé an application for 
Stay. of further proceedings before the Commissioner (C.M.P. No. 1402 of 1944). 
‘On-this petition the High Court ordered that there was no need to stay all proceed- 
‘ings before the Commissioner and that it would be enough if the passing of the final. 
decree alone was stayed. As a result of this order interim stay which had been 
granted ex parte was vacated. After the final order òn this application was passed 
the Commissioner’ commenced his enquiry, but before the enquiry could make any 
progress the parties decided ‘to refer their disputes for arbitration, ~~. 

; Accordingly on July 18, 1944, a joint application was field by the parties before 
the trial. Judge requesting him.to refer to the arbitration. of Mr. VE. RM. AR. 
Ramanathan Chettiar of Kandanoor and RM.. AN. S. RM: Chellappa Chettiar of 
Kothamangalam “all: matters in dispute in the suit and all matters and proceedings 
-connected therewith”. _An application under Order 32, rule 7, was also- filed since 
‘three of-the parties. to the dispute were minors. On July 21;,1944, the trial ‘Court 
allowed the said application and certified that the proposed ‘reference was for the 
‘benefit of the minors and so referred “ the matters in dispute- in the suit and all 
matters and proceedings connected therewith” for determination by- the’ two 
jarbitrators named by. the-parties. : a Bt ae oe 


v The arbitrators then began. their proceedings and made an. interim ‘award on’ 
“August 1, 1944. It was followed ‘by their final award on December 6, 1944. This 


‘award was filed in the trial Court. — 


.. On January 3, 1945,. the appellants filed a: petition (ILA. No. 18 of 1948)-under 


-sections 30 and 31 of the Indian Arbitration Act (hereinafter called the Act), By, 
this petition the appellants urged that the award should be set aside on the grounds* 
enumerated by them in the petition- Their case was that the reference to arbitration 
-had been brought about by coercion and undue influence, that the arbitrators had 
„not held: any proper enquiry and that they were partial. and biased. . Thus the 
-award was sought to be set aside on the ground that the reference was:bad and that 
:the arbitrators were. guilty of misconduct.. The validity of. thé award was ‘also 
challenged on the ground that both. the reference- and ‘the award : were “invalid 
because. they contravened the principle of „private international law.:that. Courts ` 
‘in one ‘country would have no jurisdiction to adjudicate "on title, to immoveable 
Property situated in a foreign country'or to direct its division ;, the reference and the 
‘award dealt with immoveable properties in Burma and so they were invalid... The 
appellants further contendéd that, the reference to arbitration was opposed..to the 
orders.passed by the High Court iii C.M.P. No. 1402.0f 1944, and as such it was 
invalid. ©, oo eee ee a S a ee 
us; This- application was. resisted | by..the respondénto « He ‘traversed. all the 
allegations made by the appellants and claimed that a decree in terms of the award 
-should be passed. As.the hearing of this petition no oral evidence was led by the 
-parties ; they were.content to, base their case-on the documents produced’ on the 
record andon. points of-law raised by them. oG iie Cioe Coo ouo 


<7 , ‘The trial Judge rejected’ the' appellants case about the alleged misconduct of 
‘the - arbitrators. He’ also found: that there’ was no substance in the contention 
‘that the reference’ was the result of undue influence or coerción. He was satisfied 
“that the*arbitrators had made’ a proper enquiry and that, the award was not open 
‘to any objection on the merits. He, however, held that the ‘reference to the-arbi- 
‘trators which included matters in ‘dispute in the suit comprised questions of title 
-in‘relation to immoveable properties in Burma, and so it was without jurisdiction 
‘and" invalid. In his opinion the reference also. included the dispute relating to 
-the sum of: Rs. 2,10,251-4-0 which had been. entered. in | the Thanathi’ maral 
‘ accounts’ of-appellant”r’ arid the respondent and ‘that this part of the reference.con- 
“travened: the order passed by, the High. Court in C.M.P. Nọ. 1402 of 1944.’ He 
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thus upheld these two contentions raised by the appellants and set aside the: 
-reference and the award. It was against this order that’ the reponilent preferred 
C.M.A. No. 210 of 1946. : 


`~.The High Court has allowed the T S s appeal. . It has condao the- 
findings of the trial Court in respect of.the pleas raised, by the appellants as to the- 
-misconduct of the arbitrators and as to the invalidity of the reference on the ground. 
that it was the result of coercion and undue influence. It has, however, reversed. 
the conclusion of the trial Court that the reference.and the award were invalid. 
nasmuch as they related to immoveable properties in: Burma and contravened the 
stay order passed by thé High: Court. The High Court has construed the order by- 
‘which reference was made to the arbitrators in the present: proceedings as well as the- 
award and has held that they are not open to be challenged on either of the two- 
grounds urged by the appellants. . It was also urged before the High Court that the-* 
order of reference was invalid because under section 21 of the Act the. trial: Court 
was not competent to make the reference ; ‘this. contention has been negatived by 
the High Court. In the result the High Court has found that the reference and thé 
award were valjd and it has directed that a decree should be passed in terms of the 
award. It is against this decision that Civil Appeal No. 112 of 1955 arises ; and, as 
-we have already mentioned, the questions which it raises relate to the validity of” 
the award on which the two Courts have differed. -Before we deal with the merits. 
of these points, however, we may indicate how the other appeals arise. 


` In A.S. No. 115 of 1944 filed by appellant: 2 before the High Court the appel- 
lant presented Miscellaneous Application C:M.P. No. .2374 of 1946 under Order‘ 23,. 
rulé 3 for-an order that. the. interim, award (Exhibit P. 15) passed by. the- 
arbitrators which had been signed by all the parties in token of their consent should. 
be treated as a compromise and a decree passed; in accordance with it under Order- 
23, rule 4. The High Court has observed that in view of its decision in C.M,A. 
No. 210° of 1946.it was really unnecessary to „pass any order in this appeal ; 
but it thought that since the matter-was likely to go in appeal to this Court it would: 
be better to make a formal order and direct that a decree in terms of the interim. 
award should be drawn under Order 33, rule 3: Against this erma the appolana 
have preferred Civil Appeal No. 116 of 1955 in this Court... _ 

The appellants had made a similar application in A.S. ‘No. 199 of 1944 and 
it was numbered as C:M:P. No. 3273 of. 1946. . The High Court has allowed this. 
application for similar 1 reasons and its decision has pven rise to Civil appa No. 1 15 
of. 1955. ; i n SI e 
$ ‘In the trial Court the Sper had'filed two geile applications: ade Order 
23, rule’3; but they-had been rejected. by the trial Gourt; these orders‘had given rise 
‘to two appeals in the High Court, C.M.A. No. 661 of: 1946 and -C:M.A. No. 49 of 
1947. ‘The High Court has allowed these appeals and has ‘ordered that a decree 

_in terms of compromise should be passed under Order-23, rule 3: Against the orders 
thus passed by the High Court in these two appeals Civil Appeals Nos. 113 and 114 ` 
of 1955 have beén filed’ in this Court. That is the genesis arid nature of the four 
subsidiary appeals i in the group. We will now revert’ to the points which ‘arise for 
our decision inthe principal ‘Civil Appeal No. 112 of 1955. 

. The first ground on which: the validity of the reference and the award is 
challenged is based on the assumption that the reference involved the determination. 
of the title to immoveable properties situated in Burma and/or that the award: has. 
actually determined the said question of title, - The appellants contend that there 
can be no doubt that Courts in this country have no jurisdiction to determine ques-- 

tions of title in respect of immoveable properties in, foreign countries,or to direct a 
‘division thereof: ‘This position is not and cannot be disputed. The rule of law on. 
this subject has been thus.stated by Dicey : “The Courts of a foreign country have. 
no jurisdiction to adjudicate upon the title or the right to the possession of any’ im- 
moveable popa not situate.in such conni i 771, Itis also hai ina that where a. 

ae F "Dicey's “Conflict of Laws ”, 6th Edis pages ptibind 348.. ut a Cs or 
S—14. 
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- Court has no jurisdiction to determine any matter in controversy. such as the question 


of title in respect-of the foreign immoveable property it has’no jurisdiction: to refer 
it for the.determination of the arbitrators. This position also-is not and-cannot be 
disputed. The appellants. further argued that if the reference includes properties 
over which the Court had jurisdiction as well as those over which it had no juris- 
diction: the: whole of the reference becomes invalid and in such a case-it is not per- 


. missible:to:separate the invalid part of the reference from that which is valid. The 


` Correctness of this contention is disputed by the respondent; but, for the purpose 


of the present appeal the respondent is prepared to-argue on the assumption. that 
even this contention is well-founded. The respondent’s case’is that neither the 
reference nor the award: purports to deal with any immoveable property in Burma; 
and so the challenge to the validity of the reference and the award on the legal points 
raised by. the appellants cannot. succeed. It is; therefore, necessary to examine the 
reference and the award and decide whether the factual assumption made by the 
appellants in urging their legal grounds against the validity of both the reference and 
the.. award is justified. pii hain 9 S wae E 


- ; It dealing with this question it is, necessary first to ascertairf the scope ‘of. the 
request made by the parties when they applied to the trial Court for reference of their 
dispute to ,arbitration. In their, application (Exhibit P. 12) the parties have 
briefly indicated the nature of the, respondent’s claim and have stated that the dispute 
between the parties was then pending before the High Court in the form of three 
“appeals preferred by them. - Then it-is averred that appellants 3 to'5 are minors but 
it is added that the proposed reference was for, théir benefit'and so another’ appli- 
cation had been separately made’ for the Court’s sanction to the said ‘reference in 
respect of the'said minors. “ The parties desire and agree ”, ‘said the application, 
““that all matters in dispute in this suit and all matters and proceedings connected 
therewith should ‘be referred tothe unanimous decision of the two named ‘arbitra- 
tors: They had also agreed that they would abide by the unanimous decision of the 
atbitrators and that the arbitrators’should be empowered to partition ;the: properties 
‘of the joint family between the parties and if‘riecessary also by payment of monies 
to ‘equalise ‘the shares and ‘to-take the necessary accounts and to decide ‘all mattérs 
in dispute between them including- costs. .The parties had further agreed to pro- 
‘duce their own papers and copies-before the arbitrators and. that if. the arbitrators 
‘needed any further papers, accounts or. documents which -had been filed in Court 
they should be. authorised to requiré ‘the Commissioner ‘to send them. to,the 
arbitrators, -It is on this application that the Court made the order that“ all,matters 
in, dispute .in this suit and all matters and...proceedings connected, therewith” be 
referred for determination to the two named arbitrators. The question which arises 


‘ for our decision is ; What was the scope and: extent of the matters thus referred to 


arbitration ? In other. words, did ‘this order of, reference include the respondent’s 
claim for a share in the immoveable properties in Burma? f Ei 


ajte oona lau opts 
“* The appellants ċoñtend that the order of reference includes not only ali matters 
.in dispute in’,the uit „but also all matterš.and proceedings, connectéd therewith 
‘and their case is that these clauses are wide enough to include ‘the “respondent’s 
claim for a share in the immovéable properties in Burma.” There is no doubt ‘that 
the latter ‘clause refers to matters 'and proceedings connécted withthe suit ; but 
‘the ‘appellants’ contention can be upheld only ‘if-it is shown that the respondent’s 
claim ‘for a share in the properties in Burma was connected with the suit or was a 
part of the matters connected with it at the material.time. : - ee Ee ae 


' What. then was the nature and extent of the dispute between the parties at 
‘the material time? Let-us examine the pleadings-of the parties, the issues framed 
‘by -the trial Court, the decision of the trial Court on them and ascertain the nature 
and extent of the subsisting dispute between them which was pending in the High 
‘Court in the three respective appeals. There is no doubt that in his plaint the 
‘respondent had’claimed a sharé in the immoveable properties in Burma. In re- 


gard to!this claim’ his‘allegation was that with the aid of the advances made by ithe 


} y L 
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family firrhs in Burma and of: those in ‘the:.accounts described as Thanathu maral 
accounts; Jarids and- other properties had: been- purchased: and.they ‘formed part of 
‘the! asséts of the: firms and the Thanathu maral accounts. The written statement ~ 
filed by appellant-1 admitted that there were Thanathu maral transactions during 
the lifetime of ‘Chidambaram Chettiar and that all sunis taken from the family 
assets, though irivested for the sake of convenience in the name of one or the other 
member of the family, belonged to the family and had been treated as family.:assets: 
According to’the appellants, however, the extent of the Thanathu maral transactions 
had been-exaggerated by the respondent. On the whole the: written statement 
clearly admitted that the branches of appellants.1 to 5 on the one-hand and of the 
respondent and his son on the other are entitled to a half-share each ; but they 
pleaded. that the -said shares have to be allotted: only after making. some 
provisions out of the joint family funds for the payments of the future Seerumurai 
etc., due to the unmarried daughters in the family. They also contended 
that the Court had no jurisdiction to divide the immoveable properties in Burma 
though it was admitted that the respondent was entitled to-the -relief in respect 
of the division of the family assets as set forth in the written statement. This 
written statement’ wab adopted by appéllant 2 though in a genéral way he denied . 
the allegations in the plaint which had not’ been expressly admitted by him 
in his written statement. It, would’ thus be seen that the respondent’s share 
in the family properties, was not in dispute ‘nor was his share-in the properties in 
Burma seriously challenged. -The only pleas raised in respect of the’ latter claim 
was that the ‘Court had‘no jurisdiction to deal with it. This staté of the pleadings 
in ‘a sense truly reflected the nature of the dispute between the parties. ` It is com- 
mon ground that, the family is a trading family and there could be no doubt that the 
assets of the family weré partible between the members of the family. _ It was on 
these pleadings that the trial Judge framed ‘fifteen issues and set down the case for 
hearing. “ a a re eek ee ae ae ae E 


sme ss a gS Geo de er eS 
" -At this stage appellant 2 wanted to go back upon his'written statementby making 
further. and additional! pleas.’ : That. is why'he filed an-application (Exhibit P-g 
(a)) for leave to file an‘additional written statement. ‘As we have already mentioned 
this application ‘was rejected ‘by the trial-Court ;:but for-our present purpose it is 
relevant to consider the‘pleas which‘ he: wanted to:raise'by this additional state- 
ment. He wanted:to contend that‘the!amounts set apart in favour of appellant 1 
and ‘the respondent respectively ‘by their’ father remained invested distinctly ‘and 
separately during his lifetime and that in law they ought.to : be taken to be'separate 
properties belonging to the two respective branches.  In’other words, the plea thus 
sought to be raised was that ‘by reason of the investment of the amounts ‘in the 
names of appéllant r and ‘the respondent respectively the said amounts constituted 
the individual and ‘separate’ monies of the’ respective persons’ and ‘became’ the 
separate properties of their branches.: Appellant 2 thus raised a contention about 
the character of the amounts invested by the deceased Chidambaram Chettiar in 
the'two, names of his sons respectively and in that sense the issue which he sought to 
raise: was‘in regard to’ thé character of the amounts themselves.’ ‘It had no direct 
reference to any immoveable properties in Burma. `/' se pry ne ae 

Since the trial Court refused to allow appellant 2 to raise this-additional plea 
he proceeded to try the issues already framed by him, and, as we:have already in- 
dicated, he held that he had no jurisdiction to deal with immoveable properties in 
Burma and appointed a Commissioner to make an enquiry: in pursuance of:the prê- 
liminary ‘decree. ‘The preliminary decree in terms excluded from its operation the 
immoveable properties in Burma ‘as well as in the Indian State of Pudukottai. In 
thé proceedings’ before the Commissioner parties agreed thatthe properties in Burma 
and’ Pudukottai should be left out of account and so no dispute appears to have: been 
raised before him ‘that the accounts of the firms in Burma’should be taken by him. 


; -In the appeal filéd by the respondent: against ‘this preliniinary decree he did 
not challenge the decision of the trial Court that he had no jurisdiction to: deal: wity 
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immoveable properties out of British India: His appeal raised some other points 
which it is unnecessary to mention.» This fact is very significant. It shows that 
the respondent accepted the finding of,the trial Gourt and did not want the High 
Court, to consider his claim-for a share in the excluded properties. In the appeal 
preferred by appellant 2 he had-urged inter alia that the trial Court should have 
allowed him to raise the additional pleas and it appears that he had also raised. a 
point that the trial Court had no jurisdiction to direct a division of the immoveable 
properties of the firms in Burma. The grounds taken’ by appellant 2 in his‘memo. 
leave no manner of doubt that none of the pleas which he sought to raise before the 
High Court had any reference to immoveable properties in Burma. : It is, therefore, 
clear that-in none of the three appeals pending before the High Court was it urged 
by any party that the immoveable properties in Burma should be brought within 
the scope of the partition suit. oa ‘i ons 


“The application’ made by the parties for arbitration to which we have already 
referred has deliberately set out the pendency of the thrée appeals in the High Court 
at the material time in order to furnish the background for’ determining the extent 


and nature of the dispute which was sought to be referred to arbitration. “The res- 


` pondent’s claim for a share in the properties outside India‘ had been negatived by 


the trial Court and the, decision of the trial Court had become final because it was 
not challenged by ‘the respondent ‘and so there can be no doubt that the said claim 
was outside the purview of the dispute which was then pending between the parties 
in'the High,Court. “It-was not, and could not have. béen, intended to be a matter 
in'dispute in the suit between the parties or any matter and proceedings connected 
therewith. Therefore we are satisfied that the High Court was right in céming to 
the conclusion - that the reference. did not include . any- claim with regard to, thé 


immoveable properties in’ Burma. ; 
we oe ek eB a % 


It is, however, urged that the reference did include the points raised by appellant 
2 in his appeal before the High Court ; and that no doubt is true. But what is the 
effect of the said grounds raiséd by appellant 2? As we have already. pointed out 
the said grounds did not raise any question about immoveable properties in Burma. 
They merely raised a dispute about the character of amounts invested bythe deceased. 
Chidambaram Chettiar in the names of appellant 1 and the respondent respectively. 
It was a dispute in regard-to monies or moveables and so. appellant 2 - was driven 
to contend: that the trial Court had no jurisdiction to-deal with: such. moveables: 
This contention is obviously without: substance and has not.been raised either. in 
the Courts’ below or before us... Theonly argument raised is. that the reference in- 
cluded claims in regard to immoveable properties in Burma and this argument 
cannot be supported on the ground of the pendency of the appeal.by appellant .2 
before the High Court because, even if the said appeal was.allowed, it could have 
no, reference to any immoveable properties in Burma. . Thus the. attack against 
s ‘reference on the ground that it included immoveable:properties in Burma.must 
all.. Eni F ` ti AE A EL TA ‘ j 


“Does the award déal with, the said immoveable propérties in Burma ?°. That 
is the next question which falls to be considered. „If it does, it would:be invalid not 


‘only because it purports to deal with foreign immoveable properties but also for the 


additional reason that it is in excess of the terms of reference. ‘At the hearing of 
the present appeals in this Court Mr. Viswanatha „Sastri, for the appellants, 


, attempted “to criticise the decision of: the arbitrators on-several grounds ; but we 


did not allow him to raise any ‘contentions against the merits of the award because 
both the Courts below have rejected the appellant’s objections in that behalf, and 


‘in view of their concurrént findings it would not be open to the appellants to raise 


the same points over again. That is why we would’ confine ourselves to those portions 
of the. award which, according to the appellants, show that the arbitrators divided. 
-the immoveable properties in Burma and Pudukottai. es ae ae 


- In regard to the properties in Pudukottai this.is what: the award .says in 
paragraph 33 y o,a ae we RE akiaga tea giie at 
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“The plaintiff and thé defendants'shall enjoy them in equal halves as under marikkal kuttu., 
In proportion to their respective shares, the plaintiff shall pay one-half of the taxes and the 
defendants 1 to 5 the other-half. Since the aforesaid property has been,situate in, Pudukottai 
State it has not been divided on the good and bad qualities of the soil ; if it-is necessaly, the 
plaintiff and the defendants’ shall have it devided in equal-halves, later on when required”. 


In regard to the properties in Burma, paragraph 1 of the award recites that 


_ + “after communications are resorted in Burma the plaintiff-and the defendants have to divide 
the firms in Burma at the places-Minhla and Sitkwin belonging to them and the lands, godowns, 
homes; gardens and the properties items, bank deposits, jewels, moveables, all assets, etc., and 


ee eae ee income attached thereto into two halves, and the plaintiff has to take one half and 
the defendants the other.half”’. : - - : J i 


fy 


Paragraph 2 adds that since both the parties “have agreed ‘to: divide the 
moveable properties attached to the said:shop later on the arbitrators had not divided , 
them. ‘The award has also stated that the sale deeds at Alagapuri and relating to 
the lands attached to:the said firms have been divided into two lots and for the pur- 
pose of safe custody two lists; known as Schedules A and B have been prepared and 
both parties havé signed the lists. -Later on, at the ‘ime of division of the said lands, 
firms and assets, “all the documents shall’be collected: together and the parties shall 
take the‘doctiments relating to'their respective shares. < . - D gt 


_. The arbitrators then dealt with the additional plea sought to be raised by 
appellant 2, and in substance they, refused appellant 2 permission to raise that plea 
because they thought that having regard to the conduct.of the parties: it was futile. 
to raise such a plea. -That is why they directed.that . EAO 


' « the: plaintiff’s branch and the defendant’s branch ‘have shares .in all the amounts and th 
added that their conduct fully justified the said conclusion and the parties agreed to it”. ' - 

+ It is these portions of the award on which the’appellants based their contention 
that immoveable properties in-Pudukottai and Burma have been dealt with by’ the 
arbitrators. In our opinion this contention is not well-founded. What the arbi-’ 
trators have done is to divide the properties which were then the subject-matter of 
the dispute between the parties ; and having done so they have indicated what the. 
legal position of the parties would be in respect of the properties outside the dispute. - 
In appreciating the effect of the words used in the award we must bear in mind that 
the arbitrators, were laymen not familiar with the technical significance of legal ex-. 
pressions, and so we must read therelevant clauses as a whele with a view to deter- 
mine what in effect and substance they intended -tó decide. Now take the recitals 
in the award to the Pudukotiai properties. The award expressly states that the 
properties had not been divided by them and that the plaintiff and the defendants 
shall have them divided when so required. All that the award says is that since the, 
parties had separated and the properties in suit before the arbitrators had been 
actually divided by metes and bounds, the two branches shall enjoy the Pudukottai 
properties in equal halves. ` This clause in the award cannot be said to divide the 
said properties or even to determine their shares in them. The shares of the parties 
inthe said properties were admitted and so the award merely says that as divided 
members they will hold and enjoy the properties half and half. `- 


Similarly in regard to the properties in Burma the award expressly states that. 
the said properties had not been divided and it merely refers to the true legal position 
that they would bé enjoyed by the two branches half and.half. The.arrangement 
proposed by the arbitrators in respect of the immoveable properties in Burma is 
very significant. They merely asked the parties to hold’ the documents of title half" 
and half for safe custody and they have added that when the parties decided to divide 
the properties all. the documents would. have to be ‘brought together and a parti- 
tion made. according: to. law. . That. again is an arrangement dictated by common- 
sense and cannot -be said to amount to a decision in any way. It is not as if. the. 
award declares. the. shares of the parties in-respect of the properties. What it 
does is no more than,.to state the true and admitted legal position of. the parties, 
rights in respect of the said properties. i a OO ee 
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__'. dn this--connection it would be useful to refer to: the ‘observations made by 
Viscount Dunedin in Bageshwari Charan Singh v. Jagarnath Kuari? © In that case-the 
“Privy Council ‘was ‘called :- upon to consider’ the question about the admissibility. 
of a petition which was relied upon as an acknowledgment. of liability under section. 
Ig, sub-section (1) of the Limitation Act ; and it-was urged that the said petition 
was inadmissible because it purported or operated to create or declare.a Tight-to | 
immoveable property, and as such was compulsorily registrable under section 17. (1) 
(b) of the Registration Act, 1908. ‘In urging the. objection to. the admissibility of. 
the petition.a large number of Indian decisions were cited before the Privy Council 
dealing with the word “‘declare” used in section 17 (1) (b) of the Registration Act,- 
1908 ; and:it.was apparent that there was a sharp conflict of views. In Sakha Ram 
Krishnaji v. Madan Krishnaji*, West, J., had observed. that the word “ declare,’ in 
section, 17 (1) (b) is placed along with ‘ create °; ‘assign’ ‘limit’, or ‘extinguish’ a 
` right, title or interest and these words imply a-definite change of legal relation to 
the property by an expression of will embodied in the. ‘document referred to, and 
had added that he thought that is equally the case with . the word “declare ”. 
On the other hand, certain other decisions had construed the word “ declare?” ” 
liberally in a very wide sense and it was on those decisions that the objection against 
admissibility of the petition was founded. In. repelling the ‘objection ;Lord 
Dunedin observed that : on 
“ though the word ‘declare’ might be given a wider meaning they are satisfied that ‘the view 
originally taken’ by West; J.; is right. The distinction is ‘between a mere recital of fact and some-' 
thing which in itself creates a ‘title ”. ~ wa ; n er 


ao ee E TE 
4 


- ` AE ett e H S a 
These observations assist us in deciding the question ‘as: to whether‘thé impugned 
portions of the award declare, the. parties’ rights im immoveable- properties in: the 
sense of deciding them as points or matters referred to‘arbitration;. In our opinion, : 
the High Court iwas right in answering this question against the appellants. 
Therefore the award. is-rot open.to'the - attack, that it deals, with . immoveable. 
properties out.of the jurisdiction of the Court... .- KE op 


eyo 


. That, takes 'us`to the' next ground of. atiack against the’ validity of the award: 
It is ‘utged-'that' thé award contravenes, the order passed by..the High ‘Court on the 
stay petition filed before it-by appellant... There’is, however, no.substance in this 
contention. ™ Al that the High Court directed was that pending the final decision: 
of the appeals before it a final decree‘should not be drawn. In fact the High Court’ 


clearly observed’ that there’ was no‘reason for’ staying all the’ proceedings pending’ 


EO an ee 


before the Commissioner.. "That is the usual order’ made in, such cases, and it ‘is- 
difficult to appreciate’ how this’ order has’ been contravetied -, by reference to 
arbitration ot by that award'that followed it. The award is riot and doés not purport. 
tö be a final decrée in the proceedings and ‘the proceedings before ‘the arbitrators 
substantially correspond to the proceedings of the enquirywhich the Commissioner 
would have held even under the order of the High‘Court: “Therefore this contention- 
must also fail; © * eR as Seat eee 5 St e eras ta Ms 
oi 5. a. at sat ay at M e et tae dy 
We must now consider another objection against the, validity of the reference 
which has been seriously pressed’ before us. It is urged. that.the Teference and. the. 
award are invalid because the trial Court was not competent to make the order.of 
reference under section 21 of the Act: Section-21 reads this: ' - | =" 
d a -' DE PEE: + i EUT et 


t- “ Where in any suit all the parties‘interested agreé that any matter, in différence between: thera in 
the suit shall ‘be referred to arbitration, they may at any time before judgment is pronounced apply 
in writing to the Court for an order of reference.” - oe o oe Ne. Aa te Se 
Two conditions must be satisfied before an application’ in writing for’ reference. tis 
made. -All the interested parties to, the suit must agree to obtain a reference and, 
the ‘subject-matter of the reference must’ be any matter in‘ difference between the 
parties in the suit. When these two conditions are satisfied the application for re. 
ae 7 + y kee = J Si 
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vt. (roga) ELR; 1r Pat. 272 : ER. 53TA; “2i. (1881) LLR. 5 Bom!'292.° 
130 : LI 296 (P.G.). { t ) pa a vos a2 
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ference must be made.at any. time.before the judgment is pronounced: Thus broadly- 
stated the construction of the section; presents no difficulty. . But when ‚we analyse 
the implications’ of the.two conditions and: seek to, determine the,denotation of the 
word. “.Court’, difficulties arise:. What, does the word. ‘ Court)? mean in this 


section? According to the appellants ‘‘ Court ”;-means the Court, as defined by 


section 2 (c) of the Act. Section 2 (c) defines the “ Court ” inter alia.as 
© a civil Court having jurisdiction to decide the questiors- forming the subject-matter of the 
reference if the same had been the subject-matter: of a suit ” ;' “ eA E 
Teei yg Pi Ah a x rae f i m 
and this prima facie means the trial Court. The argument is that an order of- 
reference can be made only by- the trial Court and: not, by the appellate Court, 


and so there can be no reference after the, suit is decided: and a decree hasbeen, 
drawn up in accordance with the’ judgment. of the trial Court. In the present, 
case a judgment had been delivered: by, the trial Court and a preliminary decree. ° 
had been drawn in accordance with,it, and so theré was no scope for making any- 
order of reference. That is the first part of the argument which must be carefully. 
examined., ,: ie eer ae eee i cee, eon aS 


- “Does-the “ Court” in' the context méan the trial Court ? This construction 
cannot be easily: reconciled ‘with one ‘of-the conditions prescribed by the section.: 
After a decree is'drawn'up in the trial Court and an appeal is presentéd against’ 
it, proceedings in appeal are a continuation of the suit ; and speaking generally, as 
prescribed by-section 107 ofthe Code:of Civil Procedure the appellate Court has all’ 
the powers of the trial'Court-and ‘can perform as-nearly as may be the ‘same duties 
as are conferred ‘and-imposed:on the trial Court. ‘If that-beso,-during the pendency 

_ of the appeal, can it not be said-that matters in differerice between the ‘parties in-suit 
continue to be matters ‘in dispute’in appeal? - The decision of'thé appeal can’ 
materially affect the nature:and effect of the décree under appeal ;‘and there is no 
doubt that all the points raised ‘for'the decision: of the appellate Court can be- and: 
often’ are points in difference between them in’ the suit ; and, in that sense; despite 
the decision of the trial Court the same points of difference in suit:continue between 
the parties before the appellate ‘Court: `: If during the’ pendency of sich an appeal 
parties interested’ ‘agree that any matter in difference between’ theny'in the appeal . 
should be referred to arbitration-the first two conditions'of the section are satis- 
fied. ‘When ‘section 21° was endctéd did “Legislature” intend that during’ the 
pendency of the appeal no reference sliould be made even if the parties satisfied the- 
first two conditions prescribed by the section? .- 


E ar e aoe 
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sj. In considering this question it would be. relevant and material to take notice _ 
of-the, fact that-prior to the passing of the Act.in 1940. the longstanding practice of 
Indian Courts was to refer to arbitration disputes pending before the appellate Court 
between the respective parties to the appeals. If the object.of enacting section 21: 
was to prohibit such reference at the appellate stage it would, as the High Court, 
has observed, cause ‘ a revolution in the existing practice’. Was such a. revolution: 
really intended? . Having regard to the fact that the words used insection 21 are: 
substantially the same as those used:in Schedule IT, ‘paragraph 1, of the earlier Code,’ 
it would be‘difficuilt to sustain the plea that the enactment of section 21 was intended’ 
to’ bring about such a violent. departuré from the existing practice: . If that had. 
been the intention of the Legislature it would have made appropriate changes in the 
words used in'section 21. . Therefore the word “‘ Court ’’ cannot be interpreted to 
mean only'the,trial Ccurt ‘as contended by the appellants. Similarly the word 
‘suit’? cannot,be construed in the:narrow. sense .of meaning only the suit and notan +- 
appeal. In our opinion “‘Court”’:in.section 21 includes the.appellate:Court, proċeed-:; 
ings before which are generally recognised as continuation of the suit; and , the 
word “suit” will include such’ appellate proceedings... We may add that whereas 
section 4r of the Act is consistent with ‘this view no other section militates against it. ` 
>- The next question is : When can an application for reference:be made ?- “The. 
section prescribes-~that~it can -be~made -at- any “time” before the judgment is” 
pronounced. It has been fairly conceded before! us that the word “ judgment ” 
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` cannot refer to the various interlocutory orders and judgments that may be passed 
‘during the hearing of the suit; and so the word “judgment” cannot be given the mean- 
ing assigned to it by section 2 (9) of the Code. It cannot méan in the context, the: _ 
‘statement given by the Judge of the grounds of'a decree or order. It must mean a 
judgment which finally decides all matters in controversy in the suit. Thus it follows 
that it is open to the parties to apply for a reference at any time before the final judg- 
ment is pronounced in the suit: If that be so,' can the parties apply for an order . 
referring matters in difference between them even though such matters may have 
been covered by interlocutory judgments delivered in the meanwhile? The appéllants 
suggest that though reference to arbitration may be made at any time before the ` 
final judgment-is pronounced the subject-matter of the reference must be such as is 
not’ covered by any decision of the: Court pronounced in the meanwhile. This 

. argument reads the word “ judgment”. as judgment in regard to’ a matter in 
difference between the parties; if a difference between the parties has been covered : 
by an-interlocutory judgment it can no longer be referred_.to arbitration; that‘is the 
the' contention. ` We aré not impressed by this contention: In our opinion, the 
scheme of the section does not permit the addition of any words qualifying the word: - 
“judgment ” used insit, The expression “‘ at any time before the judgment is pro- 
nounced” is only intended to show the limit, of time beyond.which no reference can- 
be made, and that limit is reached when a final judgment is pronounced. The pro- 
vision that “ any, matter in difference between the parties in the suit can be referred ` 
to.arbitration” cannot be subjected to the further limitation that the said matter can 
be referred to arbitration if it is not covered by the judgment of the Court. The 
effect: of. the section. appears to be that so long as the final judgment is not. 
pronounced by the Court any matter—i.e., some or all the matters—in difference 
between the parties can ‘be referred to arbitration provided they are agreed about it. 
If a reference can be-made even at the appellate stage when all matters in difference 
between the parties are covered byt he final judgment of the trial Court, it is. 
difficult to understand why in. allowing reference to be made during the: pendency . 
of the suit in the trial Court any further condition should be imposed that only 
such matters of difference can be referred to’as are not covered by.an interlocutory 
judgment of the Court. . We would accordingly hold that it is open, to <the trial 
Court to refer to arbitration any matters. of difference between the parties to the 
suit provided they, agree and apply at any time before the Court pronounces its: 
final judgment in the suit. j 5 , i 


But this construction still leaves one question to be considered, Had a final 
judgment been pronounced by the trial Court in this case at the time when it passed 
the order of reference? It had delivered a judgment and a preliminary decree had 
been drawn up. A judgment delivered by a Court in a partition suit which is 
followed by a preliminary ‘decree cannot be said to be a final judgment in the suit.: 
Proceedings which parties may take pursuant to the preliminary. decree are 
till a part of the suit, and it is only with the passing of the final decree that the suits 
‘comes.to an end. As observed by the Privy Council in Jadu Nath Roy and’ Others v.- 
Parameswar Mullick and. others, a partition suit'in which a preliminary decree has 
been paséed is still a pending suit with the result that the rights of parties who are 
added after.the preliminary decree have to be adjusted at the time of the final decree. 
This position is not-disputed. . Therefore the fact that a preliminary decree had-been' 
‘drawn up in the present case and it was based upon a judgment delivered: by the 
‘Court cannot exclude the application of section 21. ‘The judgment which had been 
‘delivered by the Court is not a final judgment contemplated by section 21. The” 
trial Court would, therefore, have jurisdiction to-make the ‘order of reference. ' 

_ . There is, however,’ another fact which introduces a complication ; - and that 
is the pendency of the three appeals before the High’ Court at the material time. 
As we have already observed the three appeals which were pending before the High 
Court raised before that’ Court matters in difference between the parties in the suit, 
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and to that extent the said matters of difference were really pending before the 
High Court and not before the trial Court. In such a case, which is the Court that 
has jurisdiction’ to make the order of-reference? There is no difficulty in holding 
that if the suit is pending in the trial Court and a final judgment has not been 
pronounced by it, it is the trial Court which is competent to make the order of 
reference. Similarly, if a suit has been decided, a final judgment has been delivered 
anda decree had been drawn up by the trial Court and no appeal has been 
preferred against it, the matter is concluded and there is no scope for applying section 
21 at all, On the other hand, if a decree determining the suit has been drawn up 
by the trial Court and it is taken to the appellate Court, during the 
pendency of the appeal, it is the appellate Court that is competent to act under 
section 21. These three cases do not present any difficulty ; but where a preliminary 
decree has been drawn up and an appeal has been filed against it the complication * 
arises by reason of the fact that the disputes between the parties are legally pending 
before two Courts. Proceedings which would have to be taken between the parties 
in pursuance of, and consequent upon, the preliminary decree are pending before 
the trial Court ; whereas matters in difference between the parties which are 
covered by the preliminary judgment and decree are pending before the appellate 
Court. In such a case it may perhaps be logically possible to take the view that the, 
arbitration in respect of: the disputes in relation to proceedings subsequent to the 
preliminary decree can be directed by the trial Court, whereas arbitration in 
respect of all the matters concluded by the trial Court's preliminary judgment which 
are pending before the appellate Court can be made by the appellate Court ; but 
such a logical approach is not wholly consistent with section 21 ; and rather than 
help to solve any difficulty it may in practice create unnecessary complications. In 
most cases matters in dispute before the trial Court in final decree proceedings are 
so inextricably connected with the matters in dispute in appeal that effective 
arbitration can be ordered only by one reference and not by: two. We are, therefore, 
inclined to hold that in a case of this kind where both the Courts are possessed of 
the matters in dispute in part it would be open to either Court to make an order 
of reference in respect of all the matters in dispute between the parties. It is argued 
that on such a construction conflict of decisions may arise if two sets of arbitrators 
may be appointed. We do not think that such a conflict is likely to occur. If the 
parties move the trial Court and obtain an order'of reference they would inevitably 
ask for appropriate orders of withdrawal or stay of the appellate proceedings, if, on 
the other hand, they obtain a similar order of reference from the appellate Court. 
they would for similar reasons apply for stay of the proceedings before the trial, 
Court. In the present case ‘proceedings subsequent to the preliminary decree were 
pending before the trial Court and so we must hold that the trial Court was’ 
competent to act under section 21. On that view the objection against the validity 
of the reference based on the provisions of section 21 cannot succeed, : 
We may now briefly refer to some of the decisions to which our attention was 
invited. Before the Act was passed in 1940 the procedure for referring matters in, 
dispute between the parties in pending suits was governed by the provisions of 
Schedule II to the Gode of Civil Procedure. There appears to have been a consensus 
of judicial opinion in favour of the view that under Schedule II, paragraph 1, the 
appellate Court could make an order of reference in respect of matters in dispute bet- 
ween the parties in an appeal pending before it. A note of dissent had, however, 
been struck by a Full Bench of the Calcutta High Court in Jugesseur Dey v. Kritartho 
Moyee Dosseet, In that case the question for decision arose under the provisions of 
the Code of 1859 and the Full Bench held that an appellate Court had no power 
even by consent of parties to refer a case fer arbitration under the arbitration sections 
of Act VIII of 1859 which applied only to Courts of original jurisdiction nor was 
such power conferred on an appellate Court by section 37 of Act XXIII of 1861. 
One of the reasons which weighed with Couch, C.J., who delivered the principal 
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judgment of the Full Bench was that according to him neither reason nor conve-- 
nience required that the appellate Court should refer a suit to arbitration after the 
matter had been decided by the trial Court. Kemp, J., who concurred with the 
decision, apprehended that 


“if the parties are allowed to refer matters to arbitration after a case has. been finally disposed 
of by a Court of justice such a proceeding might tend to bring lower Courts into contempt.” 


In our opinion this apprehension is not well-founded. Besides it is well-known that 
when parties agree to refer the matters in dispute between them in suit to arbitration 
they desire that their disputes should be disposed of untrammelled by the rigid 
technicalities of the Court procedure. A search for a short-cut by means of such 
arbitration sometimes takes the parties on a very long route of litigation but that 
„is another matter. 3 


. The Calcutta view was dissented from by the Madras High Court in Sangara 
lingam Pillai, in somewhat emphatic words. - 


“ Entertaining all respect for the opinions of the learned Judges of the High Court of Calcutta 
by whom the case of Fugesseur Dey?, was decided”, 


observed the judgment, 


_ “we are not convinced by the reason given in the judgment for holding that an appellate Court 
might not, with consent of the parties, refer the matters in dispute in the appeal to arbitration.” 


Having thus expressed their disapproval of the Calcutta view, the learned Judges 
proceeded to add that in the case before them an order of reference was sought for 
under section 582 of the Code of 1877 and they held that under the said provision the 
appellate Court is given the same powers and is required to perform the same func: 
tions as nearly as may be as the trial Court. The view thus expressed by the Madras 
High Court was subsequently accepted and approved by the Calcutta High Court in 
Bhugwan Das Marwari and another v. Nund Lall Sein and another®, and Suresh Chunder 
Banerjee v. Ambica Churn Mookerjee*, As we have already observed, prior to the enact- 
ment of the Act there has been a longstanding judicial practice under which orders 
of reference have been passed by appellate Courts in respect of matters in dispute 
between the parties in appeals pending before them. 


The construction of section 21 has led to a divergence of judicial opinion. In 
Abani Bhusan Chakravarty and others v. Hem Chandra Chakravarty and others®, the Calcutta 
High Court has taken the view that the Court as defined in the Abritration Act does. 
not include an appellate Court and consequently there‘is nothing in the Act which 
enables an appellate Court to refer to arbitration matters in dispute between the 
parties. This decision proceeds on the erroneous view that the “Court” in section 
21 means only the Court as defined in section 2 (¢) and that the considerations based 
on the powers of the appellate Court prescribed by section 107 are foreign to the Act. 
It also appears that the learned Judges were disposed to think that if the matter in 
dispute between the parties at the appellate stage was referred to arbitration it might 
tend to bring the. lower Courts into contempt. There is no doubt that a Court cannot 
claim an inherent right to refer a matter in dispute between the parties to arbitra- 
tion. Before a matter can be thus referred to arbitration it must be shown that the 
Court in question has been statutorily clothed with the power to make such an order; 
and that would depend on the construction of section 21 of the Act. The Calcutta 
High Court has construed the said section in substance consistently with the view 
taken by it in the case of Jugesseur Dey. : 


On the other hand the Patna High Court has taken a contrary view in Thakur 
Prasad v. Baleshwar Ahir and others®*. Jamuar, J., who delivered the judgment of the 
Court, has considered the decision of the Caicutta High Court in the case of Jugesseur 
Dey?, and has dissented from it. In the Allahabad High Court somewhat conflicting 
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views had been expressed on different occasions ; but, on the question as to whether 
the appellate Court can refer,a matter in dispute between the parties to arbitration 
or not, and whether the suit includes an appeal, the decision of the Full Bench of the 
Allahabad High Court in Moradhwaj v. Bhudar Das1, seems to be on the same lines 
as that of the Patna High Court. This Full Bench also considered the question about 
the applicability of section 21 to execution proceedings but with that aspect of the 
matter we are not concerned in the present appeal. The Madras High Court has 
taken the same view in Subramannaya Bhatta v. Devadas Nayak and others*. However, 
none of these decisions had occasion to consider the question about the competence 
of both the trial Court and the appellate Court in cases where a preliminary decree 
has been passed and an appeal has been filed against the said decree. It would thus 
appear that the majority of the Indian High Courts have construed the words “‘suit” 
and “Court” used in section 21 liberally as including appellate proceedings and the 
appellate Court respectively. In the result we hold that the trial Court was compe- 
tent to make the reference and its validity is not open to any objection. 


That leaves only one point to be considered. It is urged by the appellants that 
the arbitrators acted illegally and without jurisdiction in directing the appellants to 
pay to the respondent Rs. 2,682-6-0 by way of interest on the amounts specified in the 
award up to December 5, 1944, and from that date at the rate of 5 as. per cent. per 
mensem, thus imposing on the appellants a-total liability of Rs. 2,36,782-11-9. The 
appellants have also been directed to pay future interest on the same amount at 8 as. 
per cent, per mensem from the said date until the date of payment. This argument 
is based solely on the observations made by Bose, J., who delivered the judgment of 
this Court, in Seth Thawardas Pherumal v. The Union of India®. It appears that in 
that case the claim awarded by the arbitrators was a claim for an unliquidated sum 
to which Interest Act of 1839 applied as interest was otherwise not payable by law in 
that kind ofcase. Dealing with the contention that the arbitrators could not have 
awarded interest in such a case Bose, J., set out four conditions which must be satis- 
fied before interest can be awarded under the Interest Act, and observed that none of 
them was present in the case ; and so he concluded that the abritrator had no power 
to allow interest simply because he thought that the payment was reasonable. The 
alternative argument urged before this Court that interest could be awarded under 
section 34 of the Code of Civil Procedure, 1908, was also repelled on the ground that 
the arbitrator is not a Court within the meaning of the Code nor does the Code apply 
to arbitrators. Mr. Viswanatha Sastri relies upon these observations and contends 
that in no case can the arbitrators award interest. It is open to doubt whether the 
observations on which Mr. Viswanatha Sastri relies support or weré intended to 
lay down such a broad and unqualified proposition. However we do not propose to 
pursue this matter any further because the present contention was not urged before 
the High Court. It was no doubt taken asa ground of appeal but from the judgment 
it is clear that it was not urged at the time of hearing. Under these circumstances 
we do not think we would be justified in allowing this point to be raised before us. 


The result is that the conclusion reached by the High Court is right and so its 
order that a decree should be drawn in terms of the award must be confirmed. Civil 
Appeal No. 112 of 1955 accordingly fails and is dismissed with costs. | It is conceded 
that if the principal appeal fails it would not be necessary to make any effective orders 
on the rest of the appeals in this group. The said appeals also fail and are dismissed ; 
but there would be no order as to costs. : . 

Appeals dismissed, 
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SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 


Present: B. P. Suva, Chief Justice, P. B. GAJENDRAGADKAR, K. SUBBA Rao, 
K. C. Gupta anD J. C. Suan, JJ. i i 


S. Kapur Singh .. Appellant* 


v. 
The Union of India .. Respondent. 


Public Servants (Inquiries) Act (XXXVII of 1850)—Applicability to case of member of All India Civil 
Service—Order of dismissal—Prerequisites—Givil Services (Classification, Control and Appeal) Rules, rule 55 
—Applicability—Constitution of India (1950), Article 311—Scope. i 


The Public Servants(Inquiries) Act,1850, seeks to regulate enquiries into the behaviour of superior 
public servants who are not removable from their appointment without the sanction of the Govern- 
ment ; enquiries into the behaviour of members of subordinate services, who are appointed and are 
liable to be dismissed by authorities subordinate to the Government being excluded from the purview 
of the Act. There is no foundation for the submission that members of the Indian Civil Service, 
because they hold office:during the pleasure of the President since the commencement of the Consti- 
tution, are employees of the President. They are and continue to remain employees of the Union 
or the State under which they are employed. By the Constitution, the executive power of the Union 
is conferred upon the President, and it is in exercise of that executive power that the President may 
dismiss a member of the Civil Service of the Union or of an all India service from his appointment. 


Rule 55 of the Civil Services (Classification, Control and Appeal) Rules in express terms states 
that the enquiry contemplated therein is “ without prejudice to the provisions of the Public Servants 
(Inquiries) Act, 1850”. That rule does not support the submission that even if an enquiry be held 
under the Public Servants (Inquiries) Act, 1850, before an order of dismissal or removal or reduction 


is passed against a member of the Civil Service, another enquiry expressly directed under rule 55 
shall be made. : 


A member of the Indian Civil Service, before disciplinary action is taken against him is there- 
fore entitled by the force of the guarantees enshrined in the Constitution to an enquiry into his alleged 
misdemeanour either under the Public Servants (Inquiries) Act or under rule 55 of the Civil 


. 


‘Services (Classificatio®, Control and Appeal) Rules, in operation at the date of the Constitution. But 


the guarantee being one of an enquiry directed under one of two alternative powers, the exercise of 
authority under one of the two alternatives is not prima facie illegal. 


Under either form of enquiry, the public servant concerned has to be given notice of the charges 
against him ; he has to be supplied with the materials on which the charge is sought to be sustained 
and if he so desires, he'may demand an oral hearing at which the witnesses for the prosecution and 
his own witnesses shall be examined. . 


The President of India was not bound before passing an order dismissing a Civil Servant to hear 
the evidence of witnesses. He could arrive at his conclusion on the evidence already recorded in the - 
inquiry by the Enquiry Commission. By Article 311 of the constitution,:a public servant is entitled 
to show‘cause against the action proposed to be taken in regard to him, but exercise of the authority 
to pass an order to the prejudice of a public servant is not conditioned by the halding of an enquiry 
at- which evidence of witnesses viva voce, notwithstanding an earlier fair and full enquiry before the 
Enquiry Commission is recorded. : 


Appeal from the Judgment and Order, dated the 7th October, 1955 of the 
Punjab High Court in Civil Writ Petition No. 322 of 1953. 


Ï. M. Lal, K. S. Chawla and K. R. Krishnaswami, Advocates for Appellant. 


H. N. Sanyal. Additional Solicitor-Geheral of India and N. S. Bindra, Senior 
Advocate (R. H. Dhebar and T. M. Sen, Advocates, with them) for Respondent. 


The Judgment of the Court was delivered by 
Shah, 7.—Sardar Kapur Singh (who will hereinafter’ be referred to as the 


.appellant) was admitted by the Secretary of State for India in Council to the Indian 


Civil Service upon the result of a competitive examination held at Delhi in 1931. 
After a period of training in the United Kingdom, the appellant returned to India 
in November, 1933, and was posted as Assistant Commissioner, Ferozepore in the 
Province of Punjab. He served in.the Province in various capacities between the 
years 1933 and 1947. In July, 1947, he was posted as Deputy Commissioner at 
Dharamsala and continued'to hold that office till February 11, 1948, when he was 
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transferred to Hoshiarpur at which place he continued to hold the office of Deputy 
Commissioner till a few days before April 14, 1949. On April 13, 1949, the appel- 
lant was served with an order passed by the Government of East Punjab suspending 
him from service. On May 5, 1950, the appellant submitted a representation to the 
President of India protesting against the action of the Government of East Punjab 
suspending him from service and praying that he be removed from the control 
of the Punjab Government and that if any disciplinary action was intended 
to be taken .against him, it be taken outside the Province of Punjab by 
persons appointed by the Government of India and in an atmosphere “ free 
from prejudice and hostility”. The Government of East Punjab on May 18, 
1950, appointed Mr. Eric Weston, Chief Justice of the East Punjab High Court, as 
Enquiry Commissioner under the Public Servants (Inquiries) Act (XXXVII of 
.1850), to hold an enquiry against the appellant on twelve articles of charges. Notice 
was issued to the appellant of those charges. On November 5, 1950, at the sugges- 
tion of the Enquiry Commissioner, the Government of East Punjab withdrew charges 
Nos. 11 and 12 and the Enquiry Commissioner proceeded to hold the enquiry on the 
remaining ten charges. Charges 1, 2, 7, 8, 9 and 10 related to misappropriation of 
diverse sums of money received by or entrusted to the appellant,- for which he 
failed to account. The third charge related to the attempts made by the appellant 
to secure a firearm belonging to an engineer and the unauthorised retention of that 
weapon and the. procuration of sanction from the Government of East Punjab regard- 
ing its purchase. The fourth charge related to the granting of sanction under the 


Alienation of Land Act for sale of a plot of land by an agriculturist to a non-agricul- ' 


turist, the appellant being the beneficiary under the transaction of sale, and to the 
abuse by him of his authority as Deputy Commissioner in getting that land trans- 
ferred to his name, without awaiting the sanction of the Government. The fifth 
charge related to the grant to Sardar Raghbir Singh of a Government contract for the 
supply of ‘fire-wood’ without inviting tenders or quotations, at rates unreasonably 
high and to the acceptance of wet and inferior wood which when dried weighed only 
half the quantity purchased, entailing thereby a loss of Rs. 30,000 to the State. 
The sixth charge related to purchase of a motor car by abuse of his authority by the 
appellant and for flouting the orders of the Government, dated March 21, 1949, by 
entering into a bogus transaction of sale of that car with Messrs. Massand Motors 
and for deciding an appeal concerning that car in which he was personally interested. 


Charges Nos. 1 to 4 and 7 to 10 related to the official conduct of the appellant 
when he was posted as Deputy Commissioner at Dharamsala and charges Nos. 5 and 
6 related to the period when he was posted as Deputy Commissioner at Hoshiarpur. 


The Enquiry Commissioner heard the evidence on behalf of the State at Dharam- 
sala between July 31 and August 21, 1950. Enquiry proceedings were then resumed 
on September 5 at Simla and were continued till October 23 on which date the evi- 
dence on behalf of the State was closed. On October 27, the appellant filed a list 
of defence witnesses. A detailed written statement was filed by the appellant and 
he gave evidence on oath between November 28 and December 5. ‘The defence wit- 
nesses were then examined between December 5 and December 28. It appears that 

‘the appellant did not, at that stage desire to examine any more witnesses, and the 
appellant’s case was treated as closed on December 28. On and after December 28, 
1950, the appellant filed several applications and affidavits for obtaining certain direc- 
tions from the Enquiry Commissioner and for eliciting information from the State. 
On January 2, 1951, the Enquiry Commissioner adjourned the proceeding for the 
winter vacation. The proceedings were resumed on March 12, 1951, and after re- 
cording formal evidence of two witnesses, S. Gurbachan Singh, Sub-Inspector and 
Ch. Mangal Singh, Sub-Inspector about the statements made by certain witnesses for 


the defence in the course of the investigation which it was submitted were materially - 


different from those made before the Enquiry Commissioner and after hearing argu- 
ments, the enquiry was closed. On May 14, 1951, the Enquiry Commissioner prepar- 
ed his report. He held that the appellant had taken the amount referred to in 
charge No.1 from the Government on the basis of a claim of Raja Harmohinder Singh 
which was made at the appellant’s instance, that the appellant had also received 
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the amount which was the subject-matter of charge No. 2, that the appellant admitted, 
to have received the amounts which were the subject-matter of charges Nos. 7; 9 and 
10, that the amount which was the subject-matter of charge No. 8 was obtained. by the 
appellant from the Government under a fraudulent claim sanctioned by the appellant: 
with full knowledge of its true nature and that accordingly the appellant had received > ` 
an aggregate amount of Rs. 16,734-11-6 and that even though he had made certain 
disbursements to refugees, the appellant had failed to account for the disbursement 
of the amount received by him or anything approximate to that amount and therefore ` 
the charge against the appellant for misappropriation must be held proved although 
the amount not accounted for could not be precisely ascertained. Oncharges3 and 
4, the Enquiry Commissioner did not record a finding against the appellant. On 
charge No. 6, he, recorded an adverse finding against the appellant in so far as it 
related to the conduct of the appellant in deciding an appeal in which he was per- 
sonally concerned. He held that the conduct of the appellant in giving a contract 
to Sardar Raghbir Singh which was the subject-matter of charge No. 5 was an act of 
dishonest preference and the appellant knowingly permitted the contractor to cheat 
the Government when carrying out the contract and thereby considerable loss was 
occasioned to the Government for which the appellant was responsible. 


This report was submitted to the Government of East Punjab. On February 11, 
1952, the Secretary to the Government of India, Ministry of Home Affairs, supplied a 
copy of the report of the appellant and informed him that on a careful consideration 
of the report and in particular of the conclusions reached by the Enquiry Commis- 
sioner in respect of the charges framed, the President of India was of the opinion that 
the appellant was “unsuitable to continue” in Government service and that the 
President accordingly provisionally decided that the appellant should be dismissed 
from Government service. The appellant was informed that before the President 
took action, he desired to give the appellant an opportunity of showing cause against 
the action proposed to be taken and that any representation which the appellant 
may make in that connection will be considered by the President before taking the 
proposed action. The, appellant was called upon to submit his representation in 
writing within twenty-one days from the receipt of the letter. The appellant submit- 
ted a statement on May 7, 1952, which runs into 321 printed pages of the 
record. 


The President consulted the Union Public Service Commission, and by order 
dated July 27, 1953, dismissed the appellant from service with immediate effect. 
The order passed by the President was. challenged by a petition filed in the East 
Punjab High Court for the issue of a writ under Article 226 of the Constitution.. 
The appellant prayed that a writ quashing the proceeding and the report of the 
Enquiry Commissioner and also a writ of mandamus or any other appropriate writ, 
Direction or Order commanding the Union of India to reinstate the appellant into 
the Indian Civil Service from the.date of suspension bg issued. By separate, but 
concurring judgments, Chief Justice Bhandari and Mr. Justice Khosla of the East 
Punjab High Court dismissed the petition. Against the order of dismissal of the 
petition, this appeal has been filed by the appellant pursuant to a certificate of fitness 


“granted by the High Court. 


Counsel for the appellant submitted that the order dismissing the appellant 


-was liable to be set aside because the proceedings of the Enquiry Commissioner were 


without jurisdiction and were in any event vitiated because the Commissioner follow- 
ed a procedure which was violative of the rules of natural justice. Counsel urged, 


‘(1) that the enquiry could not be directed by the Punjab Government as the appel- 


lant was a member of the Indian Civil Service and was not employed under the Gover- 
ment of East Punjab ; (2) that in any event, the enquiry could not be made under the 
Public Servants (Inquiries) Act, 1850, and could only be held under rule 55 of the 
Civil Services (Classification, Control and Appeal) Rules and the enquiry not having 
been held under that rule the order passed against the appellant was without juris- 
diction ; (3) that the enquiry under the Public Servants (Inquiries) Act, 1850, 
violated ‘the equal protection clause of the Constitution and was accordingly void; 


1) ` KAPUR SINGH v. UNION OF INDIA (Shah, 7.). 119 


and (4) that the enquiry Commissioner held the enquiry against the appellant in a 
‘manner contrary to the rules of natural justice in that the Commissioner did not 
allow the appellant sufficient opportunity to examine witnesses-and to produce 
` documentary evidence in support of his case. The order of dismissal: by the Presi- 
dent was challenged by the appellant on the plea that the President not having 
directed viva voce examination before him of witnesses whose evidence was recorded 
by the Enquiry Commissioner and not having given opportunity to the appellant to 
make an oral submission about the evidence led in the case and particularly the 
defence, the appellant was deprived of a reasonable opportunity of showing cause 
against the action proposed to be taken against him. 


The appellant was admitted to the civil service under a covenant with the 
Secretary of State for India, but the special method of recruitment of the appellant to 
the service does not warrant the view that the appellant was not employed at the 
material date under the Government of East Punjab. By sub-section 2 of section 10 
of the Indian Independence Act, 1947, in so far as it is material, it was 
enacted that every person appointed by the Secretary of State to a civil service of 
the Crown in India who continued on and after the appointed day to serve under the 
Government of the Dominion of India or of any Province or part thereof was entitled 
to receive the same conditions of service as respects remuneration, leave and pension 
and the same rights as respects disciplinary matters, or as the case may be as respects 
the tenure of his office. By sub-section 2 of section 240 of the Government of India 
Act as amended, a person appointed by the Secretary of State who continued in the 
establishment of the Dominion of India was not liable to be dismissed by any autho- 
rity subordinate to the Governor-General or the Governor according as that person 
was serving in connection with the affairs of the Dominion or the Province. Indis- 
putably, since India became a Republic, by Article 310 (1) of the Constitution, 
every person who is a member of a civil service of the Union or of an all-India ser- 
vice or holds any civil post under the Union, holds office during the pleasure of the 
President. But the power to dismiss a member of the civil service of the Union or of 
an all-India service may not be equated with the authority conferred by statute upon 
the State under which a public servant is employed to direct an enquiry into the 
charges of misdemeanour against him. By section 2 of the Public Servants (Inquiries) 
Act, 1850, it is provided that— 

“Whenever the Government shall be of opinion that there are good grounds for making a formal 
and public inquiry into the truth of any imputation of misbehaviour by any person in the service 
of the Government not removable from his appointment without the sanction of the Government, it may 
cause the substance of the imputations to be drawn into distinct articles of charge, and may order a 
formal and public inquiry to be made into the truth thereof ”, : 
and the expression ‘Government’ is defined by section 23 of the Act as meaning Cen- 
tral Government in case of pérsons employed under that Government and the State . 
Government in the case of persons employed under that Government. The appel- 
lant was, at the date when enquiry was directed, employed under the East Punjab 
Government and there is nothing in the Constitution which abrogates the authority 
of the State to direct an enquiry under section 2 of the Act. 


The submission of the appellant that the Act did not apply to enquiries against 
members of the Indian Civil Service is without force. The Act was, as the preamble 
recites, passed for regulating enquiries into the behaviour of public servants who are 
not removable from appointment without the sanction of the Government. The 
appellant, it is true entered service under a covenant with the Secretary of State for 
India in Council, but since the commencement of the Constitution of India, the 
Secretary of State had no authority in the matter of employment and dismissal of 
public servants employed in the civil service of the Union of India and the members 
of the Indian Civil Service who continue to remain employed in India hold office 
during the pleasure of the President, and are accordingly liable to be dismissed from’ 
service by the President. The Public Servants (Inquiries) Act, 1850, seeks to regulate 
enquiries into-the behaviour of superior public servants who are not removable from 
their appointment without the sanction of the Government; enquiries into the beha- 
viour of members of subordinate services, who are appoirited and are liable to be 
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dismissed by authorities subordinate to the Government being excluded from the 
purview of the Act. There is no foundation for the submission that members of the 
Indian Civil Service, because they hold office during the pleasure of the President 
since the commencement of the Constitution, are employees of the President. They 
are arid continue to remain employees of the Union or the State under which they 
are employed. By the Constitution, the executive power of the Union is conferred 
upon the President, and it is in exercise of.that executive power that the President 
may dismiss a member of the Civil Service of the Union or of an all-India service from 
his appointment. Members of the Indian Civil Service are accordingly not liable 
to be dismissed from their appointment without the sanction of the Government and 
are not excluded from the purview of the Public Servants (Inquiries) Act, 1850. 


Rule 55 of the Civil Services (Classification, Control and Appeal) Rules provides: 


“Without prejudice to the provisions of the Public Servants (Inquiries) Act, 1850, no order of 
dismissal, removal or reduction shall be passed on a member of a Service (other than an order based 
on facts which have led to his conviction in a criminal Court or by a Court Martial) unless he has been 
informed in writing of the grounds on which it is proposed to take action, and has been afforded an 
adequate opportunity of defending himself. The grounds on which it is proposed to take action shall 
be reduced to the form of a definite charge or charges, which shall be communicated to the person 
charged together with a statement of the allegations on which each charge is based and of any other 
circumstances which it is proposed to take into consideration in passing orders on the case. He 
shall be required, within a reasonable time, to put in a written statement of his defence and to state 
whether he desires to be heard in person. If he so desires, or if the authority concerned so direct, an 
oral inquiry shall be held. At that inquiry oral evidence shall be heard as to such of the allegations 
as are not admitted, and the person charged shall be entitled to cross-examine the witnesses, to 
give evidence in person and to have such witnesses called as he may wish, provided that the officer 
conducting the inquiry may, for special and sufficient reason to be recorded in writing, refuse to call 
a witness. The proceedings shall contain a sufficient record of the evidence and a statement of the 
findings and the grounds thereof. . 


This rule shall not apply where the person concerned has absconded, or where it is for other 
reasons impracticable to communicate with him. All or any of the provisions of the rule, may in 
exceptional cases, for special and sufficient reasons to be recorded in writing, be waived, where there is a 
difficulty in observing exactly the requirements of the rule and those requirements can be waived 
without injustice to the person charged.” R 


It was submitted relying upon that rule, that no order for dismissal or removal of 
a member of the Indian Civil Service can be passed unless an enquiry is held against 
him as prescribed by rule 55; But the rule in terms stated that the enquiry contem-- 
plated therein is “ without prejudice to the provisions of the Public Servants (Inqui- 
ries) Act, 1850.” The rule apparently means that an order of dismissal, removal or 
reduction in rank shall not be passed without an enquiry either according to the 
procedure prescribed by the Public Servants (Inquiries) Act, 1850, or the procedure 
prescribed by the rule. The Rule does not support the submission that even if an 
enquiry be held under the Public Servants (Inquiries) Act, 1850, before an order of 
dismissal or removal or reduction is passed against a member of the civil service, 
another enquiry expressly directed under rule 55 shall be made. The argument on 
behalf of the appellant proceeds upon an assumption which is not warranted by the 
language used, or by the context that the expression ‘without prejudice’ is used in 
the rule as meaning ‘notwithstanding’. 


* The observations made in S. A. Venkataraman v. The Union of India and another? 
by Mr. Justice Mukherjea in delivering the judgment of the Court, that : 

“ Rule 55, which finds a place in the same chapter, lays down the procedure to be followed before 
passing an order of dismissal, removal or reduction in rank against any member of the service. No 
such order shall be passed unless the person concerned has been informed, in writing, of the grounds 
on which it is proposed to take action against him and has been afforded an adequate opportunity 
of defending himself. An enquiry has to be made regarding his conduct and this may be done either in 
accordance with the provisions of the Public Servants (Inquiries) Act, 1850, or in a less formal and 
less public manner as is provided for in the rule itself ”, 


dispel doubt, if there be any, as to the true meaning of the opening clause of the rule. 


Does the holding of an enquiry against a public servant under the Public Ser- 
vants (Inquiries) Act, 1850, violate the equal profection clause of the Constitution ? 
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The appellant submits that the Government is invested with authority to direct an 
enquiry in one of two alternative modes and by directing an enquiry under the Public 
Servants (Inquiries) Act which Act it is submitted contains more stringent provisions. 
when against another public servant similarly circumstanced an enquiry under rule 
55 may be directed. Article 14 of the Constitution is infringed. The Constitution 
by Article 311 (2) guarantees to a public servant charged with misdemeanour that he 
. shall not be dismissed, removed or reduced in rank unless he has been given a rea- 
sonable’ opportunity of showing cause against the action proposed to be taken in re- 
gard to him. The content of that guarantee was explained in Khem Chand v. The 
Union of India and others!. It was observed that :— 


“ the reasonable opportunity envisaged by the provision under consideration includes— 


(a) An opportunity to deny his guilt and establish his innocence, which he can only do if he ` 
is told what the charges levelled against him are and the allegations on which such charges are based ; 


(b) an opportunity to defend himself by cross-examining the witnesses produced against him 
and by examining himself or any other witnesses in support of his defence ; and finally 


(c) an opportunity to make his representation as to why the proposed punishment should not 
be inflicted on him, which he can only do if the competent authority, after the enquiry is over and 
‘ after applying his mind to the gravity or otherwise of the charges proved against’ the Government 

Servant tentatively proposestto inflict one of the three punishments and communicates the same to the 
Government servant.” ‘ ; ‘ 


By the Constitution, to public servants who are not members of the Indian’ 
Civil Service charged with misdemeanour a guarantee to a fair enquiry into their 
conduct is given, t.e., the public servant must be afforded a reasonable opportunity - 
of defending himself against the charges by demonstrating that the evidence on which 
the charges are sought to be founded is untrue or unreliable, and also by leading evi- 
dence of himself and his witnesses to that end; he must, besides, be afforded an oppor- 
tunity of showing cause against the proposed punishment. The Constitution how- 
ever does not guarantee an enquiry directed in exercise of any specific statutory power 
or administrative rules. But the guarantee in favour of members of the Indian Civil 
Service is slightly different. By Article 314, a public servant who was appointed 
by the Secretary of State to a civil service of the Crown in India continues except as 
expressly provided by the Constitution onor after the commencement of the Constitu- 
tion to serve under the Government of India or of the State subject to the same condi- 
tions of service as respects remuneration, leave and pension and the same rights as 
respects disciplinary matters or ights as similar thereto as changed circumstances may 
permit as that person was entitled to immediately before the Constitution. Rule 55 
of the Civil Services (Classification, Control and Appeal) Rules before the date of the 
Constitution assured the public servants that no order of dismissal, or removal from 
service shall be passed except following upon an enquiry, and by Article 314, to civil | 
servants appointed by the Secretary of State the same rights in disciplinary matters 
as were available before the Constitution are guaranteed. A member of the Indian 
Civil Service, before disciplinary action is taken against him is therefore entitled by 
the force of guarantees enshrined in the Constitution to an enquiry into his alleged 
misdemeanour either under the Public Servants (Inquiries) Act or under rule 55 of 
the Civil Services (Classification, Control and Appeal) Rules, in operation at the 
date of the Constitution. But the guarantee being one of an enquiry directed 
under one of two alternative powers, the exercise of authority under one of the two 
alternatives is not prima facie illegal. - 


The procedure to be followed in making an enquiry under the Public Servants 
(Inquiries) Act, 1850, is prescribed in some detail. The Enquiry Commissioner 
is required to supply to the person accused a copy of the articles of charges and list 
of the documents and witnesses by which the charges are to be sustained at least 
three days before the beginning of the enquiry. By section 11, the prosecutor is 
required to exhibit articles of charges which are read and the person accused is re- 
quired:to plead ‘ guilty ’ or ‘not guilty’ to each of them; then the plea of the person 
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accused is required to be recorded and if that person refuses, or without reasonable: 
cause neglects to appear to answer the charge either personally or by his counsel or 
agent, he shall be taken to admit the truth of the articles of charge. By sections 13, 
14, 15 and 16, the sequence to be followed in the examination of witnesses is pres- 
cribed. Section 18 prescribes the method of maintaining notes of oral evidence. 
By section 19, after the person accused has made his defence, the prosecutor is given. 
an opportunity to make a general oral reply on the whole case and to exhibit evidence 
to contradict any evidence exhibited for the defence ; but the person accused is. 
not entitled to any adjournment of the proceedings although such new evidence- 
were not included in the list furnished to him. By section 20, power is given to the: 
Enquiry Commissioner to amend the charge. This procedure is evidently pres- 
cribed in greater detail than the procedure prescribed by rule 55. Under 
rule 55, the grounds on which it is proposed to take action against the public ser- 
vant concerned must be reduced to the form of a definite charge and be communi-' 
cated to him together with the statement of the allegations on which each charge 
is based and of any other circumstances on which it is proposed to take into consi-- 
deration in passing orders on the case. The public servant must be given reasonable- 
time to put in a written statement of his defence and to state whether he desires to- . 
be heard in person, and if he desires or if the authority so directs, an oral enquiry- 
must be held. At.that enquiry, opportunity is given to the public servant to cross-’ 
examine witnesses, to give evidence in person and to examine his own witnesses. 
The provisions of the Public Servants (Inquiries) Act, 1850, were made more detailed, 
for the obvious reason that at the time when that Act was enacted, there was no- 
codified law of evidence in force. But the procedure prescribed by Act XXXVII. 
of 1850 and the procedure to be followed under rule 55 are in substance not materially 
different. Under either form of enquiry, the public servant concerned has to be- 
given notice of the charge against him ; he-has to be supplied with the materials. 
on which the charge is sought to be sustained and if he so desires, he may demand 
an oral hearing at which the witnesses for the prosecution and his own witnesses. 
shall be examined. ` 


` ‘Counsel for the appellant submitted that the procedure under the Act was more: 
onerous against the public servant concerned in two important respects : (1) under- 
séction 11 of Act XX XVII of 1850, if the accused refuses or without reasonable cause- 
neglects to appear to answer the charge, he shall be taken to admit the truth of the- 
articles of charge, whereas there is no similar provision in rule 55 ; (2) that under- 
section 19 of the Act, even after the evidence for the defence is closed, it is open to- . 
the prosecutor to exhibit evidence to contraditt evidence exhibited for the defence 
‘and the Commissioner is not bound to adjourn the proceeding although the new 
. evidence was not included in the list furnished to the accused whereas there is no 
similar provision in rule 55. The procedure prescribed by rule 55 is undoubtedly 
somewhat more elastic, but the provisions similar to those which have been relied 
upon by counsel for the appellant as discriminatory are also implicit in rule 55. If 
the public servant concerned does not desire an oral enquiry to be held, there is no’ 
obligation upon the authority to hold an enquiry. Again, there is nothing in the 
rule which prevents the authority from exhibiting evidence for the prosecution 
after the case of the defence is closed if that evidence is intended to contradict 
the evidence of the public servant concerned. 


The primary constitutional guarantee, a member of the Indian Civil Service is 
entitled to is one of being afforded a reasonable opportunity of the content set out _ 
earlier, in an enquiry, in éxercise of powers conferred by either the Public Servants 
(Inquiries) Act or rule 55 of the Civil Services (Classification, Control and Appeal) 
Rules and discrimination is not practised merely because resort is had to one of- 
two alternative sources of authority, unless it is shewn that the procedure adopted’ ° 
operated to the prejudice of the public servant concerned. In the case before ys, the- 
enquiry held against the appellant is not in manner different from the manner in’ 
which an enquiry may be held consistently with the procedure prescribed by rule 
55, and therefore on a plea of inequality before the law, the enquiry held by the- 
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Enquiry Commissioner is not liable to be declared void because it was held in a 
manner though permissible in law, not in the manner, the appellant says, it might 
have been held. a ' 7 ` 


The plea that the Enquiry Commissioner held the enquiry in a manner viola- 
tiveʻof the rules of natural justice, may now be considered.. The appellant examined 
at the enquiry 82 witnesses and he produced a considerable body. of documentary 
‘evidence. The High Court held that the Enquiry Commissioner dealt with 
each charge exhaustively and the enquiry was'‘held in a manner just and thorough. 
According to the learned Judges of the High Court, on all the applications submitted 
by the appellant, orders were passed by the Enquiry Commissioner and in a majority 
of the orders detailed reasons for refusing to accede to the request of the appellant 
were given. They also held that the appellant had no inherent right to require the . 
‘Commissioner to summon every witness cited and failure to summon the witnesses 
could not by itself be regarded reasonably as a ground on which the procedure could 
ibe challenged as contrary to the rules of natural justice. - - ` 


In bis petition before the High Court, in para. 7 it was suggested by the appel- 
lant that his written request to the Enquiry Commissioner to hold the enquiry at 
Delhi or Simla, but not at Dharamsala ` where the appellant had a reasonable 
apprehension that the witnesses will be ‘ freely suborned and interfered with 
was summarily rejected’ ; but admittedly, all the witnesses of the appellant were 
examined at Simla and not at Dharamsala. 


ry 


In paras. 8, 9, and 10 of his petition he submitted that even though: he had 
brought to the notice of the Enquiry Commissioner that there was a conspiracy - 
among certain high functionaries of the Government and certain influential polis 
ticians against him, the Enquiry Commissioner declined to permit the evidence 
about the alleged conspiracy to be brought-on the record and observed that he will 
not give any definite finding against any functionary or high officer of the Govern- - 
ment and on this account the enquiry was vitiated. Before us, this contention 
‘was not pressed. By para. 10 of his petition, the appellant, stated that even those 
‘documents.which the appellant desired to be-called for to rebut the specific charges 
were not ordered to be called for by the Enquiry Commissioner and he merely 
directed that if the appellant possessed any copies of such documents, he may file 
them in the Court and that those documents*will be treated as legal substitute for 
the original documents. The appellant submitted that this extraordinary procedure 
resulted in the exclusion of the admissions of the high functionaries of the Punjab 
Government to the effect that the charges framed against the appellant directly 

` arose out of a conspiracy carried out against the appellant. Neither of these grounds 
‘was sought to be pressed before us. In para.. 11, the appellant stated that the pro- 
ceedings taken and the charges framed against him were mala fide and the result 
of a conspiracy, that the Enquiry Commissioner excluded other evidence, documen- 
tary and oral, which was sought to be produced to show that the specific charges as 
framed against him, were the result of acts of conspiracy; that the Enquiry Com- 
missioner insisted on a discriminatory procedure requiring the appellant to state 
in advance in case of -each item of evidence or witness, as to what the document 
contained or the witness had to state before he would agree to summon or record 
the defence evidence while this procedure was not adopted in the case of the pro- 
secution. Before this Court, the plea of mala fides or that discrimination was made ; 
between the facilities given to the prosecutor and the appellant was not adverted. 
to. But reliance was sought to be placed upon the ground that the appellant was 
not permitted an opportunity to examine the witnesses whom he desired to examine 
and to produce certain-documentary evidence, and that on some of the applications 
which had been submitted by the appellant, the Enquiry Commissioner had not 
passed any orders. Our attention was invited to certain applications which were . 
filed on or after December 28, 1950.. As already observed, on December 28, 1950; 
the last witness for the appellant was examined. His counsel then submitted .an’ 
application dated December 28,- 1950, praying that documents and: files which 
had been.admitted by the parties as part of the record of the case be formally exhi- 
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bited for facility of reference. This indicates that the appellant had nor more 
` evidence to lead after December, 28, 1950. It is not clear on the record whether 
any express order was passed on this application ; but assuming that there was no 
such direction given for exhibiting the documents, we fail to appreciate how the 
procedure followed operated to the prejudice of the appellant. On December 29, 
1950, the appellant applied that the Advocate-General appearing for the prosecution 
be directed to give ‘final and complete answers’ to certain queries and to produce 
relevant documents in support of his answers, and as many as seven questions were 
set out. It appears, from the application, dated December 30, 1950, filed by the 
appellant that the Enquiry Commissioner asked the appellant to remodel the ques- 
tions and accordingly a fresh application with questions re-modelled was submitted. 
. On that application, the Commissioner ordered that he had no objection to’ allow 
the appellant to give evidence as to some incident about ‘ Fauji Mela’ even though 
there was no reference to that matter at any earlier stage. He, however, declined 
to allow any further evidence to be called and observed that he had not given to 
the Prosecutor any special privilege, and that it was not the case of the Prosecutor 
that there existed express instructions to District Officers in the management of 
trust funds. The appellant also submitted another application, dated December 
30, 1950, praying that the Prosecutor may be asked to reply to the questions set 
out therein and to produce documents in support of his answers. The Enquiry 
Commissioner ordered that answers to the questions may be given on affidavits 
obviating thereby the necessity of considering the prayer for further evidence, and 
he called upon the Prosecutor to file answers within one month. In the meanwhile, 
. on December 29, 1950, the appellant had submitted an affidavit in which he had 
set out what happened at a meeting between the Governor of East Punjab, the 
Chief Secretary and the Deputy Commissioners of various districts and the Superin- 
tendents of Police, and made certain submissions with regard to the’record which 
had been produced. On Decemb r 31, 1950, referring to the order passed by the 
Commissioner giving the appellant an opportunity to give evidence regarding the 
‘Fauji Mela’ the latter requested the Commissioner to direct the Prosecutor to file 
an affidavit on certain facts stated in the application with a view to enable him to 
take further necessary steps to establish his contentions in the ma.ter. On-that appli- 
cation) the Enquiry Commissioner ordered that the Prosecutor was unable to make 
statements and in the circumstances df the case he could not accept that further en- 
quiries be allowed. On January 2, 1951, the appellant produced a post card alleged. 
to have been received by him and which he contended had a bearing on his‘evidence 
in the enquiry and prayed that if the Enquiry Commissioner had no objection, ‘the 
writer of the enclosure be heard as.defence witness before the defence was closed.” 
But it does not appear that any attempt was made to.summon the writer, Suraj 
Parkash Bakhshi or to keep him present before the Enquiry Commissioner. When 
the Enquiry Commissioner resumed his enquiry after th winter vacation, on March 
12, 1951, the appellant’s counsel ubmitted a narrative regarding the alleged 
victimisation of certain witnesses. The Enquiry Commissioner ordered thereon that 
he could not enter upon an enquiry as to the alleged victimisation af the witnesses. 
On March 12, 1951, the appellant submitted another application requesting that 
immediate steps be taken to examine one Tikka Nardev Chand of Guler in the’ “light 
of certain -extra-judicial statements” mad by him and also the clerk of the Court of 
Wards of the Deputy Commissioner’s Office may be summoned with necessary papers. 
` and files to show as to when the property of the Raja of Guler was taken possession 
by the Deputy Commissioner and when the allowances of th: Raja of Guler and. 
his: other dependants were fixed. The Enquiry Commissioner observed that the 
application was belated and that although he was away from Simla, he was acces- 
sible by. post and his whereabouts were ascertainable and that he could not allow’ 
further evidence of that-nature to go on the record. ‘At the instance of thé Prosecu- 
tor, ths Enquiry Commissioner allowed two witnesses, S. Gurbachan Singh and 
Ch. Mangal Singh to formally prove the.statements‘made by two witnesses, Bishan 
Das Gupta and Shahbaz Singh who it was claimed had made in the course of the 
enquiry, statements on oath inconsistent-with the statements made in the course’of the 
i ; 
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investigation. Pursuant to the order of the Enquiry Commissioner. dated Decem- 
ber 30, 1950, the Prosecutor filed certain answers.on March 13, 1951, to the ques- 
tions which were ordered by the Enquiry Commissioner to. answer. 


The appellant’s counsel has conceded that the entire record of the Enquiry 
Commissioner is not before us. Both the learned Judges of the High Court have held 


„that on every application submitted by the appellant, the Enquiry Commissioner had 


passed his orders and in a large majority of the orders, detailed reasons were given. 
We are in this case not concerned to adjudicate upon the correctness of the orders 
passed’ by the Enquiry Commissioner on those applications. We are only concerned 
to decide whether the proceedings were conducted in a manner violative of the rules 
of natural justice. In the petition before the High Court, beyond a vague ref rence 


in para. 11 that evidence wsas excluded and documentary and oral evidence to- * 


show that the specific charges framed against him were the result of a conspiracy ‘‘was 
not allowed to go in”, no particulars were furnished. In the circumstances, we are 
unable to hold that the proceedings were conducted in a manner violative of the 


rules of natural justice. ` The appellant has not set out in detail in his petition before 


the High Court specific instances in which evidence was sought to be given, explain- 
ing how the. evidence was relevant and how the appellant was prejudiced by the evi- 
dence being shut out. In the absence of any express pleading and adequate mate- 
rial to support the plea, we are unable to disagree with the view of the High Court that 
the enquiry was not vitiated on account of violation of the rules of natural justice. 


The President of India was not bound before passing an order dismissing the 
appellant, to hear the evidence of witnesses. ‘He could arrive at his conclusion on the 
evidence already recorded, in the enquiry by the Enquiry Commissioner. By Article 
311 of the Constitution, a public servant is entitled to show cause against the action 
proposed to be taken in regard to him, but.exercise of the authority to pass an order 
to the prejudice of a public servant is not coriditioned by the holding of an enquiry at 
which evidence of witnesses viva voce, notwithstanding an earlier fair and full 
enquiry before the Enquiry Commissioner, is recorded. In The High Commissioner for 
India and another v. I.M. Lal}, dealing with section 240, clause 3, Lord Thankerton 
in dealing with similar contentions observed : 


“In the opinion of their Lordships, no action is proposed within the meaning of the sub-section 
until a definite conclusion has been come to on the charges and the acutal punishment to follow is 
provisionally determined on. Prior to that stage, the charges are unproved and the suggested punish- 
ments are merely hypothetical. It is on that stage being reached that the statute gives the civil servant 
the opportunity for which sub-section (3) makes provision. Their Lordships would only add that they 
see no difficulty in-the statutory opportunity being reasonably afforded at more than one stage. If 
the civil servant has been through’ an inquiry under rule 55, it would not be reasonable that he should 
ask for a repetition of that stage, if duly carried out ; but that would not exhaust his statutory right, 
and he would still be entitled to reprssent against the punishment proposed as the result of the findings 
of the inquiry.” 


And this view was affirmed by this Court in Khem Chand v. The Union of India and 
others*, where at page 1099, it was observed by Chief Justice S. R. Das : 


“Of course if the Government servant has been through the enquiry under rule 55 it would not be 


- reasonable that he should ask for a repetition of that stage, if duly carried out.” 


By the Constitution, an opportunity of showing cause against the action pro- 
posed to be taken against the public servant is guaranteed and that oppotunity must 
be a reasonable opportunity. Whether opportunity afforded to a public servant in 
a particular case is reasonable must depend upon the circumstances of that case. The 
enquiry in this case was held by the Enquiry Commissioner who occupied the High 
office of Chief Justice of the East Punjab High Court. The appellant himself exa- 
mined 82 witnesses and produced a large body of documentary evidence and submit- 
ted an argumentative defence which covers 321 printed pages. An opportunity of 
making an oral representation not being in our view a necessary postulate of an 
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opportunity of showing cause within the meaning of Article 311 of the Constitution, 3 


the plea, that the appellant was deprived of the constitutional protection of that 


Article because he was not given an oral hearing by the President cannot ‘be 


The appeal therefore fails and is dismissed with costs. “ 7 


x 


Appeal dismissed. 
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